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CEQ S ON AFFERM NG D SM SSAL G- ELECTI ON GBIECTI ONS

On February 2, 1993, ! an el ection was hel d anong t he
agricul tural enpl oyees of Gegory Beccio dba R verside Farns (R verside or
Ewpl oyer). The revised tally of ballots showed 14 votes for Local 890,
International Brotherhood of Teansters (Teansters or ULhion), 12 votes for
No Union, and 1 chal | enged bal | ot .

The Enployer tinely filed el ections objections contendi ng that
it was not at 50 percent of peak enpl oynent at the tine of the el ection,
that the Regional Drector's peak determnation was unreasonabl e, and that
an agent of the Agricultural Labor Relations Board (ALRB or Board) had
engaged i n msconduct which affected the results of the election. n
April 7, the Board s Executive Secretary dismssed all of the Enployer's
objections for failure to state prinma facie grounds for setting aside the

election. This natter is now before the

1 Al dates herein refer to 1993 unl ess ot herw se specified.



Board on the Enpl oyer's request for review of the Executive
Secretary' s order dismssing the objections. 2
D scussi on

Rverside is engaged in organic farmng of baby vari et al
| ettuces and baby mx salad greens in the Vétsonville, California area.
The conpany al so produces baby carrots, cherry tomatoes and yel | ow pear
tonat oes, baby spi nach, cauliflower, basil and peppers.

S nce the Enpl oyer contended that its peak enpl oynent for 1993
woul d not occur until the August-Cctober period, the Executive Secretary
applied the Board' s established test for review ng prospective peak
determnations: whether the Regional Drector's peak determnation was
reasonable in light of the infornation available at the tine of the
investigation. (Scheid M neyards and Managenent Conpany (1993) 19 ALRB
No. 1; Charles Mal ovich (1979) 5 ALRB No. 33.) The Enpl oyer submtted

docunents to the Regional Director show ng that 26 workers were enpl oyed
during the pre-petition payroll period. Gegory Beccio' s declaration of
January 29 stated that R verside would have a total of 160 acres in
production in 1993, consisting of one parcel of 39 acres (10 acres of
whi ch were not in production in 1992), one of 40 acres, and one of plus

or mnus 65 acres | eased

2 Nei ther the Enpl oyer's request for reviewnor its statenent of
facts and | aw i n support thereof contains any argunent regardi ng
(pj ection No. 4, which alleged Board agent msconduct. Therefore, the
Enpl oyer' s request for review appears to be limted to the issue of peak,
and our discussion wll be simlarly limted.
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fromDavid Wrick. Beccio stated his belief that Rverside' s 1993
peak woul d be 50 to 60 enpl oyees.

In his reply to the Enpl oyer, the Regional D rector observed
that the parcels cited by Beccio added up to 144 acres, not 160 acres.
Further, 10 acres of the 39-acre parcel were not in production in 1992,
and the Regional Drector had received no indication that those 10 acres
woul d be in production in 1993. Noting that the Enpl oyer in its January 28
response to the petition had stated that it was coomtted to harvesting
135 acres in the spring of 1993, the Regional D rector concluded that the
Enpl oyer woul d harvest 135 acres later in the year. 3

The Regional Drector consulted wth Enpl oyment Devel opnent
Department (ECD) representative Joe DIlon, who estinated that peak
enpl oynent for 135 acres would be 54. Oh Dllon' s reconmendation, the
Regional Drector consulted wth the owner of another |ettuce grow ng
operation, Sakata Ranches, who estimated that his peak enpl oynent woul d be
45. The Regional Drector also reviewed the operations of (Goke Farns, a
certified organic lettuce grower which farns in the sane area as
R verside, and determned that Goke had a peak of 43 enpl oyees for 200.27
acres. The Regional Drector averaged together the four figures
(Rverside's estimate of 60, Dllon's estimate of 54, Sakata's peak of 45

and Goke's peak of 43) and obtai ned a peak enpl oynent

° The Regional Drector also noted that the 135 acre figure was
consistent wth the 134 acre figure arrived at by subtracting the 10 acres
fromBeccio's figures of 39, 40 and 65 acres.
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figure of 50.5. Snce Rverside's pre-petition payroll indicated that 26
enpl oyees were working, the Regional Orector concluded that the peak
requi renent had been net.

V¢ find the Regional Drector's determnation that the Expl oyer woul d
farma total of 135 acres in 1993 to be nore accurate than the Enpl oyer's
claamthat it would farm 160 acres. The Empl oyer itself, in its January
28 response to the petition for certification, indicated that it was
commtted to harvesting 135 acres. Further, the Enpl oyer's statenent of
facts and law in support of its petition to set aside the el ection stated
that it planned to plant and harvest 135 acres in 1993. The acreage
figures in Beccio' s January 29 decl aration added up to 144 acres, not the
160 acres he clained, and the Enpl oyer failed to showthat the 10 acres
not in production in 1992 woul d be placed in production in 1993. Thus,
we conclude that 135 acres was a reasonabl e estimate of R verside's 1993
pr oduct i on.

The Regional Drector's decision to consult wth EDD and two
other lettuce growers was consistent wth the requirenent of Labor Gode
section 1156.4" that the peak determnation shall not be based on peak
enpl oynent for the prior season alone, but rather shall be estinated on
the basis of uniformy applied acreage and crop statistics and all other
relevant data. Inits request for review the Enpl oyer asserts that it
shoul d not have been conpared to Sakata, a non-organic | ettuce grower.
The

4 Al section references herein are to the Galiforni a Labor Gode
unl ess ot herw se speci fi ed.
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Enpl oyer al so contends that the EDD estimate was unreliable since it al so
was based on non-organic farm operations. In response to a Board agent's
pre-election inquiries, Rverside's ower Gegory Beccio stated that Coke
Farns nornally farned only half its total acreage and used | ess intensive
cultural practices than does R versi de.

Veé find, however, that the Regional Drector's conparison to
ot her farmoperations was reasonabl e. ° The Enpl oyer's assertions wth
regard to Goke were not supported by any docunentation and were not shown

to be wthin Beccio's

> |n affi rmng the reasonabl eness of the Regional Drector's nethod
of estimating prospective peak, we note that the Enpl oyer did not suggest
a nore reasonabl e nethod. For exanple, there is no indication that the
Enpl oyer suggested other farns that woul d provide a better conparison wth
its own operations. Even if the Enpl oyer's assertion concerning the
acreage at Goke Farns is correct, there are several reasonabl e ways of
conputi ng the average of the various estimates that reflect that R verside
was at 50%of peak. As explai ned bel ow, we have adjusted the figures
provi ded by the Enployer to bring themin line wth the assunpti ons
underlying the other estinates to which they were conpared.

If Rverside's assertionis correct and the 43 figure relates to only
100 acres in actual production at Coke Farns, the adjusted figure for 135
acres woul d be 58. [|f the Enployer's top figure of 60, which presunably
was based on 160 acres in production, is simlarly adjusted based on 135
acres, the estinmated peak figure is 50.6. Wen the 58 and the 50.6 figures
are averaged along wth the HOD and Sakata estinates (54 and 45), the
result is 51.9, which puts Rverside at peak given the pre-petition
payrol| figure of 26. If the mdpoint of Rverside' s estinated prospective
peak is used instead (55) and adjusted for 135 acres, that results in a
peak figure of 46 and the average of the four estinates drops to 50. 75.

If the Coke Farns figure is sinply elimnated fromthe conparison
and the mdpoint of Rverside's estinate is used (55), the average of the
three remai ning estinates is 51. 3.
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per sonal know edge. 6 Further, although Sakata was a non-organi C grower,
its peak enpl oynent figure of 45 was actual ly higher than that of Coke
(43), acertified organic lettuce grower. The Regional D rector generously
alloned R verside' s highest estinate of 60 enpl oyees into his

cal cul ati ons, even though the Enpl oyer's estinate seened to be based on
its inflated claimof 160 acres in producti on.’

The Enpl oyer al so objected that the Regional Drector erred in
finding that R verside was "not an enpl oyer” for the 60 acres owned by
David Wrick but acted only as a | abor contractor for Wrick Farns for
that acreage. However, since the Regional Drector included the Wrick
acreage in his estinate of Rverside's total acreage, his determnati on on

. . . 8
the | abor contractor issue, even if erroneous, is harniess.

® The record before the Board does not indicate whether or not the
Board agent investigated Beccio' s assertion that the peak figure of 43 for
(Goke Farns was not an accurate basis for conparison because, according to
his assertion, (oke Farns nornal |y had only about 100 acres in production.
Bven if there were a duty to investigate the assertion and no such
i nvestigation took place, for the reasons explained in footnote 5, there
was no prej udi ce to the Enpl oyer.

" As the Executive Secret ary pointed out in his order dismssing the
obj ections, since the Enpl oyer estimated it woul d need 50 to 60 workers
for 160 acres, it woul d appear that a decrease in acreage (from160 to
135 acres) should result in a | ower peak enpl oynent fi gure.

8 The Enpl oyer al so objects to the Executive Secretary's reliance on
Mari o Saikhon. Inc. (1976) 2 ALRB No. 2 and Adanek & Dessert, Inc. v.
ALRB (1986) 178 Cal. App. 3d 970 [224 Cal . Rotr. 366], both "past peak"
cases, as authority in this "prospective peak" case. In Saikhon, a "past
peak" case, the Board held that where there is high turnover of enpl oyees
during a payrol |
(continued...)
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V¢ concl ude that the Enpl oyer has failed to denonstrate
that the Regional Drector's prospective peak estimate was unreasonabl e
inlight of the information available at the tine of his investigation.
(Scheid M neyards and Managenent Conpany, supra. 19 ALRB No. 1; Charles
Mal ovi ch, supra, 5 ALRB No. 33.) V¢ therefore affirmthe Executive

Secretary's dismssal of the Enpl oyer' s el ecti on objections herein.
DATED May 28, 1993

BRICE J. JANAAN Chairnan

| VONNE RAMCS R CHARDSON  Menber

LINDA A FR QK Menber

t’(. ...conti nued)
period, it nay be appropriate to neasure peak by averagi ng the nunber of
enpl oyees worki ng over all the days of the given payroll period. In
Adanek. the court of appeal held that the Board was statutorily
pr ohi Si ted fromaveragli ng enpl oynent for the pre-petition payroll
peri od.

In the instant case, the Regional Director did not conpute
ei ther the prospective peak enpl oynent or the current payroll enpl oynent
by averagi ng the nunber of enpl oyees per day. Rather, the Regi onal
Drector sinply estinated the actual enpl oyee count for prospective peak
by averagi ng the estinated enpl oyee counts conputed by EDD, Sakata, (oke
and Rverside itself. S nce the instant case does not invol ve Sai khon-
type averaging of either the current or peak enpl oynent period, we view
the Executive Secretary's discussion of Sai khon and Adanek as
unnecessary. (onsequently, the Enpl oyer's argunent that the Executive
Secrleta;]y shoul d not have relied on the two cases is irrelevant to the
result herein.

19 ALRB Nb. 6 -7-




CASE SUMVARY

G egory Beccio dba 19 ARB Nb. 6
R versi de Farns Case No. 93-RG|-SAL
(Teanst ers)

Backgr ound

Fol lowi ng an el ection in which Teansters Local 890 was sel ected as the

excl usi ve representative of the Enpl oyer's agricul tural enpl oyees, the

Enpl oyer filed el ection objections alleging that the el ecti on was conduct ed
when the Enpl oyer was not at 50 percent of peak enpl oynent, that the
Regional Drector's peak determnati on was unreasonabl e, and that an agent
of the Board had engaged i n misconduct which affected the results of the

el ection. The Executive Secretary dismssed all of the Enpl oyer's
objections for failure to state prinma facie grounds for setting aside the
el ection. Thereafter, the Enpl oyer filed a request for review of the
Executive Secretary's order dismssing its objections.

Boar d Deci si on

Nei t her the Enpl oyer's request for reviewnor its statenent of facts and

| aw i n support thereof contained any argunent regarding al |l eged Board agent
msconduct. Therefore, the Board determned that the Enpl oyer's request
for reviewwas limted to the issue of peak.

S nce the Enpl oyer was contending that its 1993 peak woul d occur later in
the year (prospective peak), the Board found that the Executive Secretary
had correctly stated the test for reviewng the Regional Drector's peak
determnation: whether the peak determnati on was reasonable in |ight of
the infornation available at the tine of the investigation. The Board
found that the Regional Drector had accurately determined that the

Enpl oyer would farm 135 acres in 1993 rather than the 160 acres it clai ned.
The Board al so found that the Regional Drector had acted reasonably in
conparing other farmng operations and averagi ng their enpl oynent needs to
arrive at a fair estinmate of Rverside' s peak enpl oynent needs. H nding
that the Regional Director had reasonably determned the Enpl oyer to be at
50 percent of peak at the tine of the election, the Board uphel d the
Executive Secretary's dismssal of the Enpl oyer's el ection objections.



	Watsonville , California
	Discussion
	19 ALRB No. 6	-3-
	BRUCE J. JANIGIAN, Chairman



