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DEQ S ON AND CERTI H CATI ON GF REPRESENTATI VE
h August 3, 1992, Investigative Hearing Examner (IHE)

Robert Dresser issued the attached decision, in which he di smssed el ection
objections filed by San Joaqui n Tomato G owers, Inc. (SJTG and LCL Farns,
Inc. (LA) and recommended that the Lhited FarmVWrkers of America, AFL-A O
(URW be certified as the excl usive bargaining representati ve of SITGs
agricultural enployees in the San Joaquin Valley. Specifically, the I He
found insufficient evidence of msconduct to warrant setting aside the
el ection and concl uded that SITGwas the entity to which the bargai ni ng
obligation should attach. SITGand LA filed tinely exceptions to the IHE s
decision and the UPWfiled a reply brief.

An el ection was conducted anmong the agricul tural enpl oyees of
SITG and LAL on August 11, 1989. After two investigations by the isalia

Regional Drector and two deci sions on chal l enged bal lots (San Joaqui n Tonat 0

Gowers, Inc./LA. Farns, Inc. (1990) 16 ALRB No. 10 and San Joaqui n Tonat o

G owers,



Inc./LQL Farns, Inc. (1991) 17 ALRB Nbo. 3), a. final tally of ballots

showed the foll ow ng:

UW ... 100
No Lhion ............ 23
Uhresol ved Chal | enged
Ballots ......... 65
Lhopened Bal lots ..... 10
Total Ballots ........ 198

SITGand LAL filed objections to the el ection, tw of which were
set for hearing. In (ojection No. 1, it is alleged that the UFW through
its agents, representatives or supporters engaged in a canpai gn of viol ence,
threats of viol ence, property danage, and other forns of intimdation and
coercion which interfered wth enpl oyees' free choice to the extent that the
results of the election should not be certified. In jection No. 2, it is
alleged that LA, not SITG is the agricultural enpl oyer of the enpl oyees in
questi on. 1

The Agricultural Labor Relations Board (ALRB or Board) has
reviewed the IHE s decision in light of the record, the exceptions, and t he
briefs filed by the parties and affirns the IHE s rulings, findings, and
conclusions to the extent consistent wth this Decision.

D SOSS AN
(bj ecti on No. 1--M sconduct

Ve affirmthe |HE s concl usion that the record does not contain

evi dence of msconduct that is sufficient to warrant

1L(]_ agrees wth SJITGthat L. is the agricultural enpl oyer under
Labor Code section 1140. 4, subdivision (c).
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setting aside the el ecti on.? As the | HE poi nted out, the evidence of
m sconduct, whi ch established nothing nore than several vague threats
unacconpani ed by any acts of force, does not begin to match the | evel of
m sconduct whi ch the Board has previously found to warrant invalidating an
el ection.3 In addition, we note two additional factors that further
underscore the correctness of the IHE s dismssal of this objection.

Frst, all of the evidence relates to threats directed at those
who refused to observe the strike that preceded the el ection and none of it
relates to the el ection itself or how enpl oyees shoul d vote. In our recent

decisions in Triple E Produce Gorp. (1991) 17 ALRB No. 15 and Ace Tonat 0

Gonpany, Inc. (1992) 18 ALRB No. 9, we gave substantial weight to this factor

in concluding that the evidence was insufficient to affect the outcone of the

el ections in those cases. As we explained in

’Several tines duri ng the hearing the | HE struck testinony because
there was no evidence of UFWinvol venent in the al |l eged msconduct or because
the testinony was too vague to support a finding of msconduct. Gonduct not
attributable to the UFWnay of course still be considered under the third
party standard and the vagueness of testinony nerely goes to the weight it
shoul d be given. In his decision, he acknow edged that this was in error and
consi dered the stricken testinony in naking his findings of fact and
concl usi ons of |aw

3SJTG and LQL except to many of the IHE s credibility determnations.
The Board w il not disturb an IHE s credibility determnations, particularly
those based | argel y on denmeanor, unless the cl ear preponderance of the
evi dence establishes that they are incorrect. (David Freednan & ., Inc.
(1989) 15 AARB Nb. 9; Sandard Ory V@l | Products (1950) 91 NLRB 544 [26 LRRV
1531], enfd. (3d Ar. 1951) 188 F.2d 362.) Wiile we do not find an adequate
basis in the record to disturb the IHE s credibility determnations, we note
that the proffered evidence, even when viewed on its face wthout reference
tocredibility, is nonethel ess insufficient to warrant setting aside the
el ecti on.
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those cases, this Board in no way condones m sconduct, but the proper focus
in cases such as these is not just whether any mi sconduct was proven to have
occurred, but whether it would tend to interfere with enpl oyee free choi ce
in the el ection.

Second, nost of the proffered evidence consisted of wtnesses
provi di ng uncorroborated hearsay testinony of threats others had al |l egedl y
received and |ater related to the witnesses. Pursuant to Title 8, California
Gode of Regul ations, section 20370, subdivision (d), hearsay evidence in an
investigative hearing nay be used to suppl enent or expl ai n ot her evidence,
but is not sufficient initself to support a finding unless it woul d be
admssible inacivil action. S nce the hearsay evi dence here was
uncor robor ated and does not fall wthin a hearsay exception, it cannot
establish that msconduct occurred. 4

(pj ecti on No. 2-Who | s The Enpl oyer ?

The IHE utilized several different theories in
concluding that the bargai ning obligation should attach to SITG F rst, he
found LAL to be a | abor contractor, thereby naking SITG the enpl oyer under
the Act.> He al so concl uded that, even if LOL is a customharvester, SITGis
the nore stable entity that shoul d be assigned the bargai ning obligati on.
The | HE al so

*I'n accordance with Tri ple E Produce Gorp. v ALRB (1983) 35 Cal. 3d 42,
55 [196 Cal . Rotr. 518], hearsay evidence nmay be used to denonstrate the
dissemnation of threats that were otherw se proven to have taken pl ace.

°Labor (ode section 1140. 4, subdivision (c) excludes farml abor
contractors fromthe definition of "agricultural enployer" and provi des
that the entity that hires the | abor contractor is deened to be the

enpl oyer.
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recommended, that SJITG and LA be found to be joint enpl oyers and suggest ed
that they be found to be part of a single integrated enterpri se.

After a careful reviewof the record, we agree that LOL is a farm
| abor contractor within the neani ng of Labor Gode section 1140.4, subdi vi sion
(c) and that by operation of law SITGis deened to be the enployer. As this
finding is determnative, we need not address any of the other theories
utilized by the IHEin finding San Joaquin to be the enpl oyer, and therefore
do not adopt the IHE s findings and concl usi ons as to those theori es. 6

A "labor contractor” is one who supplies |abor for a fee. (Labor

(ode § 1682, subdivision (b); Kotchevar Brothers (1976) 2 AARB Nb. 45.) A

"fee" is defined sinply as the difference between the anmount received by the
| abor contractor and the amount paid to those performng the labor. (Labor

Gode S 1682, subdivision (e).) Mre often than not a | abor contractor is paid
an agreed upon percentage above its |abor costs. However, it is not uncormon

for labor contractors who pay workers

6SJTG argued before the IHE and again in its exceptions that it is a
commercial shed under the jurisdiction of the National Labor Rel ati ons Board
(NLRB) and therefore cannot be an agricul tural enpl oyer subject to the ALRB s
jurisdiction. The IHE apparently based on a single integrated enterprise
anal ysis, found that SITGwas not a commerci al shed. Wiile our decision does
not reach the issue of single integrated enterprise, we find that the present
record does not support finding SITG s shed to be anythi ng ot her than
commercial. By the sane token, SJTG s claimis patently fallacious, for
there is no dispute that the enpl oyees in question here are hand harvesters
engaged in prinary agriculture. The fact that an enpl oyer mght al so have
enpl oyees not engaged in agricultural |abor does not negate the fact that it
is an agricultural enployer vis-a-vis its agricultural enpl oyees.
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under a piece rate toin turn be paid a set fee per unit harvested. ! | ndeed,
the Board has previously found harvesting entities who are paid by the ton

or other unit to be |abor contractors. (See, e.g., Joe Maggi o, Inc. (1979)
5ARBN. 26; The Garin (. (1979) 5 AARB No. 4; Cardinal D stributing Co.

(1977) 3 ALRB No. 23.)

FHnding that LQL provides |abor for a fee by no neans ends the
inquiry. The essential question is whether LQ. provi des additional
services or has other characteristics sufficient to nake it a custom
harvester and, thus, place it outside the |abor contractor exclusion of
Labor Code section 1140.4. SJTGand LQL point to several characteristics
that they claimare sufficient to denonstrate that LOL is a custom
harvester. Each w |l be addressed bel ow

The Board has found the provision of costly or
speci al i zed equi prment to be characteristic of a customharvester. (Tony

Lomanto (1982) 8 ALRB Nb. 44; Kotchevar Brothers, supra, 2 ALRB No. 45.)

LQ. does provi de equi pnent used in the hand-

Wi | e ve do not adopt the IHE s finding that SITGwas directly
responsi bl e for granting or denying increases in the piece rates, the
record does reflect that as a practical matter LCL could not grant an
increase unless it could count on SITG agreeing to a correspondi ng i ncrease
inthe per ton rate. Indeed, the evidence shows that SITGroutinely granted
such i ncreases when requested by LCL to enable it to match wage i ncreases
inthe surrounding area. The only tine SITG refused a requested i ncrease
was when LCL incurred additional costs due to the extension of unenpl oynent
benefits to agricultural workers. Thus, it is fair to conclude that the per
ton rate paid to LA. was strongly tied to | abor costs.
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harvesting of tonatoes for SITG but it is neither speciali zed8 nor
particularly costly.

JimChavez estinmated that the replacenent cost of LA's equi pnent
woul d be about $400, 000 and the present val ue woul d be about $310, 500.
Subtracting the $47,200 of equi prent owned by Chavez personally or by the
Garcia & Chavez partnership, |eaves a total of $263,300. However, much of
the equipnent listed is not used in the tomato harvest but in the planting
and cultivation of other crops that LCL occasional |y does for other cli ents.9
Therefore, the equi pnent that LOL provided for the 1989 tonato harvest woul d
have been val ued at consi derably | ess than $263, 300.

In Jordan Brothers Ranch (1983) 9 ALRB Nb. 41, the Board found

equi pnent costing approxi natel y $315,000 not to be "costly.” In other
cases, the Board has been reluctant to classify simlar val ues of equi pnent

as either "costly" or "not costly,” but neverthel ess found the entities in
question to be labor contractors. (Sequoia Qange (. (1985) 11 ALRB Nb.

21; S&J Ranch, Inc. (1984) 10 ALRB Nb. 26.) Wiile we do not consi der

LA s investnent in equi pnent to be insubstantial, we do

8As SITGand LQL point out, where, as here, the tonatoes nust be hand-
harvest ed, no speci ali zed harvesting equi prent is used. Nevertheless, the
fact remains that in this case the provision of specialized equi pnent i s not
ﬁ characteristic that can be relied upon to denonstrate that L is a custom
arvester.

9(]”navez estimated that in 1989 about 75%of LCL's gross incone cane
fromthe tonato harvesting performed for SITG LC. has not harvest ed
tonatoes for any other clients.
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not find it costly enough to warrant significant weight in favor of finding
LA. to be a custom harvester.

SITG and LAL accurately state that L. is responsible for the
hiring, firing, conpensation, and supervision of the harvest enpl oyees.
However, this is a typical function of |abor contractors and i s not
necessarily indicative of customharvester status. 10 (Joe Maggi o, Inc.,

supra, 5 AARB No. 26; Cardinal Dstributing G. , supra, 3 ALRB No. 23.)11

n the other hand, the control which SJITG exerts over the harvest, i.e.,
dictating the fields to be picked, the anount to be picked, and degree of

ri peness desired, has consistently been viewed as a factor mlitating
against finding the harvesting entity to be a customharvester. (See, e.g.,
Jordan Brothers Ranch, supra, 9 ALRB No. 41; Joe Maggio, Inc., supra, 5 ALRB
No. 26.)

SJTGand LAL also rely on the fact that LA. is paid on flat per
ton rate and carries the risk of loss during the harvest until the tonatoes

are at the roadsi de.12 For exanple, it was

10As noted above, we do not adopt the IHE s findings wth respect to
SJITG and LAL being joint enpl oyers, but such findings are peripheral to the
i ssue of whether LQL is a custom harvester.

11I\br does the fact that LOL hires other |abor contractors precl ude
finding that it toois a labor contractor. By its agreenent wth SITG LQL
i s responsi ble for providi ng enough | abor for the harvest and during peak
tines the nunber of workers that LCL can independently provide is not
sufficient. V@ are anare of no authority that indicates that a | abor
contractor cannot act essentially as a general contractor and neet its
obligations in part through the use of subcontractors.

12Cnce at the roadside, the risk of loss shifts to the trucking
conpany, VPL Transport, Inc., which hauls the tonmatoes to the packi ng shed.
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Chavez' understanding that if a | oad of tonmatoes was accidently dunped on the
way to the roadside, LA. woul d be responsi ble for the val ue of the tonatoes
Iost.13 This risk of loss, while not great, does represent a variance from
the basic nodel of a labor contractor who sinply provides |abor for a fee.
However, such risk is present whenever the provider of labor is paid by the
ton successfully harvested and, as noted above, paynent by the ton does not
precl ude | abor contractor status. Mreover, while LOL's interest in the
guality of the harvest is undoubted y heightened by its risk of |oss, as

di scussed above, its | evel of supervision of the harvest is not inconsistent
wth that of a labor contractor. In sum while LO's assunption of sone risk
of loss is evidence in favor of customharvester status, there is no
precedent for finding this characteristic to be determnati ve.

Lastly, SITGand LQ. argue that LA. is a stable, profitable
conpany wth a long-termrelationship wth nany of its enpl oyees and w |,
therefore, provide stable and effective | abor relations as the designated
enpl oyer for collective bargaining. To the extent this argunent is utilized
to showthat LOL is a customharvester, it is not persuasive. It is true
that LA., in one formor another, has harvested for SITG si nce 1968 and hires
nany of sane enpl oyees each year. It is also true that, while Chavez

testified that LAL consistently shows a | oss for tax

1 . ) .
3There is no evidence in the record that such | osses ever occurred.
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purposes, it has had no troubl e neeting its payroll and other operating
expenses, including a salary for Chavez.

Wile the relative instability of sone |abor contractors was no
doubt a factor in the decision to exclude | abor contractors fromthe
definition of "agricultural enployer,” the statute does not differentiate
stabl e and responsi bl e | abor contractors such as LQL fromthose who mght be
described as "fly by night" operations. The critical inquiry is instead
whet her the provider of |abor al so provides additional services sufficient
torenove it fromthe definition of "labor contractor." Mreover, though the
good Wil built up over the years between SITG and LQL has created a
situation where LQ. can nornal |y anticipate being rehired each year, its
ability to hire the prospective bargaining unit nenbers is al nost whol |y
dependent upon bei ng sel ected by SITGto harvest the tonatoes coomtted to
SITG s packing shed. In other words, since the work it receives fromSJTG
constitutes such a large percentage of its overall business, and all of its
tomato harvesting work, LO's continued exi stence as a tonato harvesting
entity is essentially subject to the whimof SITG

In conclusion, we find that LO. does not, in addition to
providing |abor for a fee, provide additional services sufficient to renove
it fromthe reach of the statutory exclusion of |abor contractors. Wile it
does assune sone risk of |oss during the harvesting process and provi des

sone equi pnent, it has
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none of the characteristics that the Board has previously identified
as justifying customharvester status.

In nost of the Board' s previous cases, a custom harvester has
been found only when the harvesting entity has provided significant
addi tional services, such as full managenent responsibility or packi ng and
shipping. (See, e.g., Gurnet Harvesting and Packing Go. (1978) 4 ALRB Nb.
14; Jack Sowells, Jr. (1977) 3 ALRB No. 93.) In the cases which have

arguably reflected the | onest threshold for finding a customharvester, the
harvesting entities provided services, not provided by LOL in the instant

case, which the Board found to be significant. (Tony Lomanto , supra , 8

ALRB No. 44 [speci alized equi pnent]; Kotchevar Brothers , supra, 2 ALRB Nb.

45 [costly equi pnent and haul i ng].)
CERTI Fl CATI ON

V¢ concl ude that no m sconduct has been proven that woul d have
affected the results of the election. Having found that LCL Farns, Inc.
falls wthin the | abor contractor exclusion of Labor Gode section 1140. 4,
subdi vision (c), we therefore deem San Joaqui n Tomato G owers, Inc. to be the
agricultural enployer. Ve therefore order that the results of the el ection
conducted on August 11, 1989, be upheld and that the Whited Farm VWrkers of
Averica, AFL-AQ be certified as the excl usive col | ective

/
/
/

/
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bargai ning representative of all of San Joaquin Tonato G owers, Inc.'s
agricul tural enpl oyees in San Joaquin and S ani sl aus Gounti es.
DATED May 3, 1993

BRUCE J. JANG@AN Chairman™?

| VONNE RAMOS R GHARDSON Menber

LINDA A FR K Menber

14The signatures of Board Menbers in all Board deci sions appear wth the
signature of the Chairnan first (if participating), followed by the
signatures of the participating Board Menbers in order of their
seniority.
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CASE SUMARY

San Joaquin Tonato G owers, Inc./ 19 ALRB Nb. 4
LA Farns, Inc. Gase No. 39-RG 4-M
Backgr ound

An el ection was conducted anong the agricul tural enpl oyees of San Joaquin
Tomato Gowers, Inc. (SIJTG and LA. Farns, Inc. (LA) on August 11, 1989.
After two investigations by the Misalia Regional Drector and two Board
decisions on challenged ballots, a final tally of ballots showed that the UFW
prevail ed by a vote of 100 to 23, wth 65 unresol ved chal | enged bal | ot s and
10 unopened bal | ot s.

SITGand LAL filed objections to the el ection, tw of which were set for
hearing. In (bjection No. 1, it is alleged that the UFW through its agents,
representati ves or supporters engaged in a canpai gn of violence, threats of
vi ol ence, property damage, and other forns of Intimdati on and coercion which
interfered wth enpl oyees' free choice to the extent that the results of the
el ection should not be certified. In hjection No. 2, it is alleged that

LA, not SITGis the agricultural enployer of the enpl oyees in question.

| HE Deci si on

The | HE found no proof of UFWi nvol venent in any m sconduct, concl udi ng that
all of the threats that were proven were nmade by strikers or picketers who
coul d not be deened UFWagents. He therefore applied the third party
standard in eval uating the evidence of misconduct. The I HE concl uded t hat
any threats that were nade were nonspecific, not w despread, not repeatedly
nmade, nor acconpani ed by any acts of force. Further, he found no credibl e
evidence of threats on the day of the election or on the previous day. In
conparing the msconduct that was proven wth that found sufficient 1 n other
cases to warrant overturning an el ection, the IHE noted that here there was
no throwng of tonatoes, dirt clods, or rocks, no danage to vehicles, no
novi ng or shaking of vehicles, no assaults on | abor consultants, no threats
tocall the INS and no threats of job loss for not voting for the union. In
addition, in conparing the facts of the instant case wth those found in
Triple E Produce Gorp. (1991) 17 ALRB Nb. 15, where the Board uphel d t he

el ection, the IHE was conpelled to reach a simlar result.

The IHE utilized many theories in concluding that the bargai ning obligation
should attach to SITG Frst, he found L. to be a | abor contractor,
thereby maki ng SITG the enpl oyer under the provisions of Labor Code section
1140.4, subdivision (c). He also concluded that, even if LO. is a custom
harvester, SJITGis the nore stable entity that shoul d be assi gned t he
bargai ning obligation. The | HE al so recoomended that SITG and LQL be found



to be joint enployers and they be found to be part of a single integrated
enterprise.

The | HE therefore recommend that the el ection be upheld and that the UFWbe
certified as the exclusive representative of SITGs agricul tural enpl oyees.

Boar d Deci si on

The Board affirned the IHE s concl usion that the record does not contain
evi dence of misconduct that is sufficient to warrant setting aside the
election. The Board agreed wth the | HE that the evi dence, which

establ i shed no nore that several vague threats unacconpani ed by any acts of
force, did not begin to match the | evel of msconduct which the Board has
previously found to warrant invalidating an el ection. In addition, the Board
noted that (1) the threats were directed at refusals to join the strike and
were not related to the election itself or how enpl oyees shoul d vote, and
(2) nost of the proffered evidence consisted of uncorroborated hear say

whi ch, pursuant to Regul ati on 20370, subdivision (d) , is insufficient to
support a finding.

The Board agreed wth the IHEthat LOL is a farmlabor contractor wthin the
neani ng of Labor CGode section 1140.4, subdivision (c¢) and that by operation
of law SITGis deened to be the enpl oyer. As the Board found it unnecessary
to address any of the other theories utilized by the IHEin finding SITGto
be the enpl oyer, it did not adopt the IHE s findings and concl usions as to
those theories. The Board found that LQL does not, in addition to providing
| abor for a fee, provide additional services sufficient to renove it from
the reach of the statutory exclusion of |abor contractors. The Board found
that, while L. does assune sone risk of |oss during the harvesting process
and provi des sone equi pnent, these characteristics were of |esser
significance than the factors (such as the provision of specialized

equi pnent or nanagenent, haul i ng or packi ng services) the Board has
previously identified as justifying custom harvester status.

Therefore, the Board upheld the results of the election and certified the

UFWas the excl usi ve col | ective bargai ning representative of SJITGs
agricultural enpl oyees in San Joaquin and S ani sl aus Gounti es.

* * *

This Case Summary is furnished for information only and is not an official
statenent of the case, or of the ALRB.

* * *
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. | NTRADUCTI ON

This case was heard by nme on thirteen (13) hearing days in S ockton,
Galifornia, beginning August 12, 1991 through August 31, 1991. leriefs vere
filed by San Joaquin Tomato G owers, Inc. (hereafter "San Joaqui n" or
"Bl oyer"), LCL Farns, Inc. (hereafter "LA" or " Enpl oyer"),2 and the
Lhited FarmWrkers of Anerica, AFL-A O (hereafter "UFW, or "lhion") in
Novenber 1991.°

Fol |l ow ng neetings of agricultural enpl oyees (hereafter enpl oyees or
workers) at Miathews Road Labor Canp (hereafter Mathews Road) in S ockton on
or about July 20 and 21, workers at San Joaqui n/LCL al ong wth workers at
Triple E Produce Gorporation (hereafter "Triple E') and Ace Tormat o Conpany,
Inc., (hereafter "Ace") went on strike on July 24.% s will be discussed in

greater detail infra, | find that the UFWtook over

1The | ast day of hearing whi ch began on August 31st was not concl uded
until 3:00 a.m on Septenber 1, 1991.

201e of the issues set for hearing is the identity of the Enpl oyer
and whet her San Joaquin and LCL are separate enpl oyers, a joint enpl oyer,
or a single enployer. There is also an issue as to whether San Joaquin is
an agricultural enployer or a coomercial entity outside the ALRB s
jurisdiction. Wen | use the term"Enployer,” | wll be referring to both
San Joaquin and LA.. Wen | discuss themseparately | wll so indicate.

3A11 dates will refer to 1989 unl ess ot herw se i ndi cat ed.

4Contrary to the Enpl oyer's contenti on made throughout the hearing
that there was no strike at San Joaquin/LCL in July and August of 1989, |
find that there was in fact a strike. The distinctive feature of the
strike at San Joaqui n/ LCL was the w thhol ding of |abor fromthe Enpl oyer.
(See San Joaquin Tomato Gowers, Inc./LQL Farns, Inc.,(1990) 16 ALRB No.
10 where the Board found that a strike did occur. (ld. at p.6-7.)



the strike late in the norning on July 26 at Mariposa Ranch (a Triple E
field) when UFWorgani zer Efren Barajas got up on top of a vehicle with

|| def onso Al varado, a nenber of the commttee which began the strike on July
24, and announced that since the coomttee had been unsuccessful in

obtai ning a wage i ncrease and had nowinvited the UFWto take over, the UFW
woul d take over the strike begi nning i medi atel y.

The UFWfiled on August 2 a Petition for Certification seeking to
represent the enpl oyees of the Enpl oyer (described as San Joaqui n Tonat o
Gowers, LAL Farns, Inc.,) inawunit toinclude all agricultural enpl oyees
of the Enpl oyer in San Joaquin and Stanislaus Gounties. (BX | .)5 The UFW
served SamLoduca, the General Manager of San Joaquin, wth a Notice of
Intent to Take Access (NA) on August 7 and filed the NA on August 8.

The Regional Director determned the eligibility period to be July 23
to July 29 (BX 2.) and described the Enpl oyer as San Joaqui n Tonato G owers,
Inc.,/LA.. Farns, Inc. (See BX2.) The enpl oyees enpl oyed during the
eligibility period were eligible to vote as well as the economc strikers
found to be eligible by the Board in its two deci sions on chal | enged bal | ots

to be discussed infra.

5Board BExhibits are noted herein in as "BX'. There are 18 Board
Exhi bits. The Enpl oyer introduced 29 exhibits which are noted herein as
"EX'. The U”Wintroduced 51 exhibits noted herein as "UWX'.



The el ection was conducted on August 11 with the fol |l ow ng results:

UFW 13
No Uhi on 22
Chal | enged Bal | ots 185
Total Ballots 220

Because the chal |l enged bal | ots were out cone determnative, the isalia
Regional Drector conducted an investigation of the chall enges and
thereafter issued a report on Decenber 5. The Board in San Joaqui n Tonat 0

Gowers, Inc./LA. Farns, Inc. (1990) 16 ALRB Nb. 10 deci ded to hol d one of

the ballots in abeyance, to sustain the challenges to 7 additional ballots,
and to open and count eighty-eight (88) ballots. (See BX9.) O Septenber
17, 1990 the Board deni ed the Enpl oyer's Mtion for Reconsideration. (See BX
10.) Pursuant to the Board s Decision, the Regional DOrector issued a

Second Tally of Ballots dated Septenber 19, 1990 with the follow ng results:

UFW 100
No Uhi on 23
Unr esol ved
Chal I enged Bal | ots 90
Total Ballots 213
As the unresol ved chal |l enged bal | ots were still outcone-determnative,

the Regional Drector investigated additional challenges and issued a
Suppl enental Report in which he found that fifteen (15) of the chal | enged
bal | ots had been cast by ineligible persons and that ten (10) ot her

chal I enges shoul d be



overruled and the ball ots counted. The Enpl oyer filed exceptions. The
Board affirned the Regional Orector's findings and reconmendati ons in San

Joaquin Tomato Gowers, Inc.,/LA Farns. Inc. (1991) 17 ALRB No. 3. The

Board then subtracted the fifteen (15) chall enged ballots of the ineligible
voters fromthe prior tally resulting in a final Tally of Ballots which

reads as fol |l owns:

UFW 100

No Uhi on 23

Uhr esol ved

Chal | enged Bal | ot s 65

Uhopened Bal | ot s 10

Total ballots 198 (See BX 11)

h April 3, 1991 the Board denied the Enpl oyer's Mtion for
Reconsideration. (See BX 12.) This final tally indicates that the UFW
received a ngjority of the valid ballots cast.

h August 17, 1989 San Joaquin filed 5 objections to the el ecti on and
LA filed twenty-six (26) objections. The Executive Secretary then issued a
noti ce setting certain objections for hearing and dismssing others. (See
BX 5.) The Executive Secretary set for hearing the fol |l ow ng objections:

1. Wether the lhited FarmVrkers of Amwerica, AFL-A O (U”Wor Uhion),
through its agents, representatives or supporters, interfered wth the fair
operation of the election process by directing agai nst the enpl oyees of the
Enpl oyer a canpai gn of violence, threats of violence, property danmage,
intimdation and coercion which, together, reasonably tended to
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interfere wth the enpl oyees' free choice or created an at nosphere
of fear and coercion rendering a free choice of representative
i npossi bl e; 6

2. Wether San Joaquin Tonmato G owers, Inc., is the agricultural
enpl oyer of the agricultural enpl oyees who voted in this election and, if
so, whether San Joaquin or LQL or both shoul d be found to be the
agricultural enployer for purposes of certification. (See BX5.)

The Board issued an order on June 27, 1991 denyi ng the Enpl oyer's
Request for Review of the Executive Secretary's Partial O smssal of
Hection (ojections. (See BX 8.)

Al parties were represented at the hearing and given full opportunity
to participate in the proceedi ngs, including examning wt nesses7 and filing
briefs.

After | discuss certain evidentiary rulings, | wll then separately
di scuss ny findings of fact, anal ysis and recommendation for the 2 separate

obj ecti ons.

6The Executive Secretary's order specifically stated that the setting
of these LQL objections regarding al |l eged coercion was not based upon
decl arations that describe incidents occurring at Ace and Triple E The
Executive Secretary stated that those declarations did not appear to be
relevant to what mght have been experienced by San Joaqui n/LCL' s
agricultural enpl oyees. The Executive Secretary al so noted the failure to
conply wth Title 8, CGa. CGode of Regulations, 8§ 20365 (c)(2)(A) since those
objections did not contain the reference by nunber to the Ace or Triple E
decl arations submtted in support thereof.

"The record incl udes the testi nony of 10 w tnesses call ed by the
Enpl oyer and 9 called by the UFWas wel| as the various exhibits referred
toearlier infn 5.



1. BV DENT ARY RLINGS

Bef ore di scussi ng specific testinony and naking ny findings of fact, it
is first necessary to reconsider several of ray rulings. The follow ng
represents ny final rulings on certain evidentiary questions which |
addressed during the hearing.

A Testinony Regardi ng Subjective Feelings or Reactions

At the hearing | was presented wth the question of whet her
testinony regardi ng the subjective reaction (for exanple, fear) of a wtness
or of other workers about whomthe wtness was testifying woul d be
admssi ble. The Enpl oyer had cited the Galifornia Suprene Gourt Decision in
Triple E Produce Gorp. v. The Agricultural Labor Rel ations Board, (1983) 35

CGal 3d 42, for the proposition that such testinony was not inadm ssabl e
hearsay. | reviewed the decision and ruled at hearing that such testinony
was adm ssi bl e.

| have now reconsidered and | amhereby reversing that ruling.
Therefore, inreviewng the testinony, | shall not consider testinony that
either the wtness or other co-workers were afraid or had sone ot her
subj ective reaction to alleged threats or all eged msconduct. (See Tr.
11: 146 where | erroneously allowed testinony that soneone was fearful ; see
also Tr. 1 X52-55 for discussion of dangers of allow ng testinony regardi ng

subj ecti ve reacti ons. )8 | hereby take admnistrative

8Ref erences to the Reporter's Transcript are noted herein as "Tr. "
foll oned by the vol une nunber in Roman Nuneral s and the page nunbers in
Arabic nunerals. There are thirteen (13) vol unes.



noti ce of and incorporate by reference herein that portion of ray I HE

decision in Ace Tomato GConpany, Inc., issued on January 15, 1992, which sets

forth ny analysis of this issue. (See |HE Decision in Ace Tonat o Conpany,
Inc., (89-RG5-M at pp. 14-16.) See also Triple E Produce Corp. (1991) 17
ALRB No. 15 which affirned the IHE s Decision that such testinony is

I nadmssi bl e.)

B. Svall A ant Doctrine

During the course of the hearing, | struck certain testinony and
declined to hear other testinony unless there was a show ng that the all eged
m sconduct or threats had occurred in front of eligible agricultural
enpl oyees of San Joaqui n/LCL or that there was sone basis upon which | could
reasonabl y concl ude that the al |l eged msconduct or threats were communi cated
or dissemnated to eligible enpl oyees. The Enpl oyer's position appeared to
be that there is a presunption that threats nade to sone workers nay
reasonabl y be expected to have been di scussed and di ssem nated anong al |
enpl oyees. | hereby take admnistrative notice of and incorporate by

reference herein that portion of ny | HE Decision in Ace Tomat o Conpany,

Inc., issued on January 15, 1992, which contains ny anal ysis of this issue.
(See Ace I HE Decision in 89-RG5-VT at pp. 10-13.) Based upon ny anal ysi s
therein | have concluded here as well as in Ace that | wll uphold ny
rulings declining to adopt the presunption of dissemnation or snall plant
doctrine urged by the Enpl oyer.

C The "Gounty Wde" Theory

At pages 56-58 of its Brief, the Enpl oyer requests that
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| consider testinony of percipient wtnesses to alleged UFWvi ol ence and
coer ci on regardi ng spont aneous reactions of workers to such viol ence and
coerci on throughout the San Joaquin Gounty area, regardl ess of the conpany
for which a particular wtness was enpl oyed. The UFWstrongly opposed the
adopti on of such a novel theory.

Frst, the Uhion pointed to the Executive Secretary's Notice Setting
(pj ections for Hearing wherein the Executive Secretary did not rely upon
declarations fromworkers at Ace and Triple E as they did not appear to be
rel evant to what mght have been experi enced or observed by workers at San
Joaqui n/ LCL.

Further, this Board has never recogni zed such a "county w de" theory.
Nor do its decisions in Ace Tomato Conpany (1989) 15 ARB No. 7 or in T.
Ito S Sons Farns (1985) 11 ALRB No. 36 stand for such a "county w de"

theory. This Board has always required that all eged acts of coercion or

threats nust have affected the particul ar atnosphere at a specific el ection.
In addition, the NLRB cases cited are not persuasi ve as support for the

theory asserted by the Enpl oyer. Nor does the Enpl oyer cite any NLRB

Deci si on whi ch overturned an el ection in such circunstances. For exanple in

ARA Living Centers Gonpany d/b/a/ Poplar Living Genter (1990) 300 NLRB Nb.

119, a case involving the sane Enployer at 2 different sites, the NLRB found
that a union's publicizing of its picketing at one enpl oyer |ocation to
enpl oyees at anot her enpl oyer location did not threaten to restrain or

coer ce those enpl oyees. However, the



Board clearly required a show ng that the statenents and/ or conduct
occurred in a context which woul d have gi ven thema coercive character
bef ore the Board woul d consi der setting aside an el ecti on based upon such
conduct. In other words, the NLRB still requires a show ng that alleged
threats or coercive conduct actually occurred and that such conduct or
threats created a coercive atnosphere at the particul ar el ection.

In Janes Lees & Sons Gonpany (1961) 130 NLRB 290 the NLRB had before

it acase clearly distinguishable fromthe instant matter. There sone 10%
of a county's work force was enpl oyed by Janes Lees & Sons (onpany and
there was an intensive and pervasi ve area-w de canpai gn agai nst the uni on
conduct ed by a nunber of civic and business | eaders. The intense and
overwhel ming anti-uni on canpai gn nade this a very uni que situation which
the NLRB found to have been unfairly detrinental to the union and to a free
el ection atnosphere. Nb such at nosphere exi sted with respect to the San
Joaqui n/ LCL el ecti on.

| stated on the record that the Enpl oyer had the burden of presenting
evidence at this hearing whi ch showed how San Joaqui n/ LOL wor kers were
coerced or intimdated so that they did not have a free choi ce wth respect
to the election of August 1lth. (See Tr. 11:44-53.) The Enpl oyer took
el even (11) days to present its case in chief and had every opportunity to
i ntroduce such specific evidence. Not only is the Enpl oyer's proposed
"county w de" theory unsupported by either ALRB or NLRB precedent, | note

that the adoption of this vague "county w de"
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doctrine would conflict wth the Legislative nandate to certify an ALRB
conduct ed el ection unless there are "sufficient grounds" to refuse to do so.
See Labor (ode § 1156.3 (c).°

D Requirenent of Uhion | nvol venent

| struck certain testinony because such testinony did not
indicate that the UPNwas responsi bl e for certain all eged msconduct. (See
Tr. 11:149-152 where | struck testinony of Glberto Lopez.) M review of
the Board's Decision in T. Itos Sons Farns (1985) 11 ALRB Nb. 36 indicates

that ny ruling was in error. The Board there set aside an el ection based in
part upon strikers engaging in certain msconduct even prior to the Lhion's
involvenent. (Id. at p. 19.) Won reconsideration of ny ruling striking
such testinony, | have considered such testinony in reaching ny deci sion.

E UrWAssertions That It Was Deni ed Due Process

The UWFWasserted inits brief that it was deprived of due process
because it put on its case in chief using approxinately 38% hours of
hearing during a seventy-five (75) hour period including August 29, 30, 31
and 3 hours early in the norning on Septenber 1. | agree that such a
schedul e put pressure on all those involved in the hearing process. It is
also true that | was trying to expedite the hearing given its unanti ci pated

| ength. However, it was ny understanding that the

9The UFWcorrectly points out inits brief that | stated | woul d not
consi der evidence introduced in this hearing to affect ny decision in the
Ace hearing as that record had been cl osed and there never was a notion to
reopen that record. See Tr. |1:44-47.

11



Lhion attorney desired to finish the case on August 31. Further, | do not
recal | nor does ray review of the record reflect that the Union attorney
requested additional tine beyond August 31 in which to present nore of its
case in chief.

[11. ALLEGATIONS GF M ALENCE, THREATS GF M ALENCE,  PROPERTY DAVNGE
| NT1 M DATI ON AND GCERO ON

A F ndings of Fact

1. Jurisdiction

| find that the UFWis a | abor organi zati on as defined in Labor
Gode § 1140.4 (f). | wll discuss infra whether San Joaqui n and/or LCL or
both are agricultural enpl oyers under the Act.

2. UPWResponsi bility For The Srike

The parties stipulated that | can consider cited portions of the

transcript inthe Triple E and Ace hearings. (Tr. X1:5-8) | note that |

was the Investigative Hearing Examner in the Ace Hearing. | have revi ewed
and read those portions of the Triple E and Ace transcripts cited by the
parties in their briefs.

| hereby take admnistrative notice of the Board' s Decision in Triple

E Produce Gorporation (1991) 17 ALRB No. 15 where the Board finds that a

coomttee of workers (hereafter coomttee) and not the UFWwas responsi bl e
for the strike which began on July 24th. (1d at p. 8.) The Board uphel d the
deci sion of the | HE who di scussed at sone |ength the role of the coomttee
versus the role of the UFWwith regard to the strike and found that it was
the coomttee rather than the URWwhi ch instigated

12



the strike. (See IHE Decision at pp. 7-12).

| take admnistrative notice of ray | HE Decision in Ace Tomat o Conpany,

Inc. and specifically refer to that portion of ny decision beginning at p. 19
and ending at p. 47. | found that the invol venent of the UFWin the strike
did not coomence until July 26th in md-norning at a Triple E field on

Mari posa Road when || def onso Al varado (hereafter Il1de as he was referred to
throughout the instant hearing) told UFWorgani zer BEren Barajas that Triple
E had again refused to grant the raise to the workers and that the coomttee
was unable to carry on the strike. 1lde al so asked Barajas to take over the
stri ke which Barajas agreed to do on behal f of the Uhion.

The testinony adduced in this hearing has not changed ny concl usi on
in Ace that the UFWdid not take over nor was responsible for the strike
until md-norning on July 26th.

For exanple, Ilde, who was called as a wtness by the Epl oyer,
expressly testified that it was he, Luis Magana and the commttee whi ch
began the strike in July 1989 as a continuation of its efforts in 1987 whi ch
resulted in a pay increase in 1987. (Tr. X1:163-177.) H s testinony on
this point was certainly credible inlight of his testinony that he did not
like the UFWin 1989 or at the tine of the hearing. In fact, he said that
if the UFWprevailed in this hearing he woul d find work at anot her enpl oyer.
(Tr. X11:229.) Qven his antipathy toward the thion, his admssion that it

was the coomttee' s strike until July 26 is consistent wth ny findings
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in Ace as well as the Board's findings in Triple E10

Ilde's testinony that on July 26 he got up on top of a van at the
Mari posa field and told the assenbl ed workers that Triple E had denied his
request for araise and that Eren Barajas cane on top of the van and
invited the people to sign cards corroborates the Lhion's position that the
UFWdi d not take over the strike until that nonent on July 26. (Tr.
X1:236.) Ilde's testinony is clear that until that nonent it was the
coomttee and not the UFWthat was in charge of the effort to get a pay
raise. Ilde further testified that the first tine that he saw UFWfl ags was
that norning on July 26 at Mriposa Ranch when the authorization cards were
being signed. Smlarly the first tine that peopl e other than Barajas and
UFWor gani zer Augustin Ramrez wore buttons wth eagles on their shirts was
on July 26. (Tr. XiI1:22.) | have credited this aforenenti oned testinony of
Ilde and find it is consistent wth that of UFWw tnesses Barajas, Ramrez
and Dolores Hierta. | note that during this part of his testinony, Ilde
seened open, candid and not nervous. Nor was he denonstrati ng the type of
non- r esponsi ve answer whi ch perneated much of his testinony.

According to Ilde, it was on July 27 when the URW recogni zed
thensel ves as being responsible for the strike as this is the day when
groups of captains were sworn. (Tr. X11:167.)

A this point, a brief discussion of Ilde's credibility is

10As w |l be discussed infra the Enpl oyer did not prove that Ilde was
a UFWagent .
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inorder. Athough Ilde displayed a. good recall of events and dates
regarding certain events, | note that he could not recall specific dates in
1991 regarding his enpl oynent activities as a lead nan, including the date
the harvest began. | find that his credibility was affected by his intense
dislike of the UFW both during the strike as well as at the hearing. |lde
felt that he was the nmain nan, the one that the people trusted. (Tr.
X1:236.) Hs status as a | eader of the workers was confirned by Bar a j as,
Hierta and Mria Robles. (Tr. X 1:44-46; X11:90: X: 1819 ) e vas
clearly very di sappoi nted when the coomttee of which he was such an integral
part failed to get the pay rai se which was the object of the strike which
began on July 24. A sone point |l de devel oped an intense dislike for the
Lhion. He even testified that he was at the hearing to fix a mstake that he
nmade. (Tr. X 11:215.) Throughout his testinony it was clear that he had a
story to tell and for that reason his answers were frequently non-
r esponsi ve. 12 Even the Enpl oyer's attorney commented that he would like to
get a responsive answer fromllde. (Tr. X1:235.)

Despite Il de's strong dislike of the UFWand his presence at the

hearing to correct a mstake, | find himto be credibl e

11See UPW 50, an article fromthe Stockton Record, describing the
strike which began on July 24. The article has a photograph of |Ide
addressing a group of workers at Mbrada Lane, a Triple E Ranch.

12 : : _
For exanpl es of non-responsive answers given by Ilde see Tr. XI:
pp, 157, 182-187, 202, 211-214, 219, 237-238 and X 1Il: pp. 73, 238.
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regarding the origins of the strike, when the UFWtook over the strike and
the conduct of the strike by the coomttee, his co-workers and | ater by the
UFW For exanpl e, when he was testifying that there were no UFWfl ags or
buttons on July 24 at the Perrin Road Ranch field, (hereafter Perrin Road)
he was candi d, responsi ve and not nervous. |n contrast when he was
testifying about the all eged presence of Bren Barajas at Perrin Road on
July 24 and that of John Aguirre at 333 Mathews Road on July 24 at 4 p.m he
appear ed nervous, frequently had his hand over his nouth, and was | ooki ng
down to the floor during his testinony. As wll be discussed infra, ny
inpression that he was not being truthful during that part of his testinony
was corroborated by the testinony of other wtnesses who consistently stated
that neither John Aguirre nor Bren Barajas were present at Perrin Road on
July 24. | note further that Ilde was pronoted to a | ead man position in
1991 shortly before the heari ng coomenced. (Tr. X 11:37.)

Athough Ilde testified that he did not want any UFWi nvol verent in
the strike and had been msled by Luis Magana as to such al | eged Lhion
invol venent, | credit the testinony of BBren Barajas and Dol ores Hierta that
I1de did help the Uhion by talking to workers and by assisting the Lhion in
passi ng out authorization cards on July 26 at Mariposa Ranch. (See
testinony of Barajas at Tr. X1: 38-46; and Hierta at Tr. X 11: 91-102.)

Athough Ilde testified that he was not in favor of the UFWeffort to

wn an election victory, Hierta credibly testified that
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I1de was aware of the election and that he wanted to hel p the Lhion wn
the election. (X11:105-10S.)

Ilde testified, that he saw John Aguirre (also referred to as Hiero) at
the Ma thews Road | abor canp (|l ocated at 333 Mathews Road) on July 21 al ong
wth Barajas. (Tr. X1:157.) This was the day that the work stoppage was
di scussed wth the workers. Il de added that on July 21 he was not aware that
Baraj as represented anybody. (Tr. X 1:157-160.) |Ilde stated that at this
neeting he and Lui s Magana spoke and that peopl e fromthe commttee which he
and Magana had forned in 1987 were present. (Tr. Xil: 163.) It was at this
July 21 neeting that he and Magana asked the workers whether they wanted the
commttee to continue to represent themas the coomttee did in 1987 to get a
pay raise. (TR X:175-177.) According to Ilde, Barajas did not speak at
this neeting. (Tr. XI: 178-179.) This account of the July 21 neeting is
consistent wth that of Barajas and is consistent wth ny findings in ny | HE
decision in Ace as well as the Board's findings inits decisionin Triple E
except as to the presence of John Aguirre.

The next tine that he saw Aguirre was on Monday July 24 at the sane
|abor canp at 4:00 p.m At this point in his testinony his hand was
covering his nouth, he was | ooki ng down, he was naki ng i nconsi st ent
statenents and in general he was a non-responsive wtness. (Tr. X 1:180.)

It was at this neeting, according to Ilde, that Baraj as spoke and i ntroduced

hinself as a representative of the UFW Barajas then presented John Aguirre
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as a faithful follower of Gesar Chavez. (Tr. X1:222-225) During the tine
he was giving this testinony, Ilde was | ooki ng down and rubbi ng the side of
his face. He did not appear to ne to be a credible wtness during this
portion of his testinony. |Ilde asserted that at this neeting John Aguirre
told the workers that he admred their courage, supported their novenent but
woul d be unable to directly hel p since he was studying at a university in
Sacranento. During this portion of his testinony his head was still down,
he was | ooki ng down and did not testify in a credible manner. (Tr. X1:227-
229.)

Ilde did testify that Aguirre was present fromtine to tine at the
| abor canp until the end of Gctober. This testinony would tend to confirm
Aguirre' s testinony that he did go to that |abor canp i n Septenber and
possi bl y ctober when he worked for BLDF, the Educati onal Legal Defense Fund
whi ch was a service organi zati on headquartered in La Paz near, the
headquarters of the (FW (Tr. X 1:230.)

Ilde's testinony regarding Aguirre, even if credited, does not
establish that Aguirre was a Union agent nor does it tend to prove that
Aguirre engaged in the type of msconduct which could result in the setting
aside of the election at San Joaqui n/ LCL.

According to Ilde, Barajas picked himup at his hone early in the
norning on July 24 and drove Ilde to the Mrada Lane field for a neeting
with the coomttee which began at about 5 a.m and lasted until 9 a.m
From Mrada they went to Perrin Road arriving at about 9:30. |Ilde

testified that Augustin Ramrez, an
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acknow edged UFWorgani zer, was al so present. Both Barajas and Ramrez told
IIde that they woul d support Ilde and tighten the cinches (belts) on the
ranchers. (Tr. X 1:187-200.) Both Barajas and Ramrez deny that they were
at Perrin Road on July 24. Even were | to credit Ilde that the 2 URW
organi zers were present at Perrin Road on the norning of July 24, his
testinmony does not support a finding that the Unhion or workers engaged in
any msconduct. However, | have decided to credit Barajas and Ramrez
rather than |l de regardi ng whether they were present on July 24. In
addition to the credible denials by Barajas and Ramrez that they were
present at Perrin Road on July 24, | note that initially Ilde was not sure
whet her Ramirez was present at Perrin Road. (Tr. X1:203.) It was only
after several efforts and after | noted that it appeared the wtness' nenory
had been exhausted that Ilde finally placed Ramrez in a line of cars
leaving Perrin Road on July 24. (Tr. X1:205-206.) In addition this portion
of his testinony al so included a nunber of non-responsi ve answers to
counsel's questions. (See, for exanple, Tr. X1:202, 211.)

There were ot her Enpl oyer w tnesses who attenpted to pl ace either
Barajas, Ramrez or Aguirre at a field prior to July 26. Mario Vargas
testified that he recogni zed Efren Barajas and that Barajas was present on
July 24 at Perrin Road. He testified that Barajas had a cap and a button
and that Luis Magana, who was al so present, did not wear a button. He al so
testified that soneone naned Hiero appeared at the 777 Mathews Road | abor

canp on a
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Friday, July 29 and said the people should unite wth the Uhion of Gesar
(havez. This was all he recal |l ed about what Hiero said. (Tr. |:131-140.)

Hs testinony was vague regarding howit was he knew E ren Baraj as on
July 24 and who it was who explained to himthe identity of Luis Magana.
Nor was there any effective physical description of Barajas. (Tr. |:112-
113.) However, on cross-examnation he described Barajas as having |ight
brown or blond hair. (Tr. 1:166.) | note for the record that Barajas
testified at the hearing and he had bl ack hair. Qn cross-examnati on Vargas
testified that he was sone 200 feet away from peopl e who had flags and
buttons. (Tr. I:165.) However, on re-direct examnation he testified he
was 20 feet fromBaraas. Vargas throughout both his direct and cross-
exam nati on seened confused and his answers were nmuch too vague to support
any findings. Further, his testinony regardi ng the presence of flags and
buttons on July 24 conflicts wth the testinony of |lde who stated that
there were no flags or buttons at Perrin Road on that date. Finally, I
di scount his testinony about the appearance of Hiero since he coul d not
recal | very nuch about what Hiero said. Hs testinony seened staged. In any
event he does not claimthat Hiuero made any threats or engaged i n any
m sconduct .

Rodol fo Alvarado clained that at a neeting of strikers held at the
Serra Mista housing project about 1¥%2to 2 weeks after July 24 John Aguirre
spoke to the workers. A varado testified that a man wth a full beard and

ight tan skin whose nane he did
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not renenber and an ol der nan known as Pancho Milla al so addressed the group.
These 3 individual s asked i f anyone was working and referred to the "S QB’
who went to work and that "they" would deal wth themand prevent themfrom
working. Nothing el se was said. (Tr. 11:56-58.) It was unclear from

A varado' s testinony where he was when he heard these renarks and to whi ch
ranch the speakers were referring. The wtness asserted that Hiero (John
Aguirre) said these things and that no one tried to prevent Hiero from saying
these things. (Tr. I1:58-59.) There were sone 300 peopl e present at this
neeting and sone of themwere wearing WFWbuttons. (Tr. I1:61.) However, it
i s uncl ear how nany of the workers present were enpl oyed by San Joaqui n/ LQL.
In any event, aside fromHiero nentioning the word "cabron” there were no
other threatening words used by the 3 speakers. (Tr. I1:64.) Though his
testinony was |less than clear, it appeared that some of the workers present
yell ed "scabs" at small groups of peopl e who were passing by the park where
the neeting was held and who were being escorted by a forenan. (Tr. II:64-
65.) However, there were no threats nade by the 3 speakers or by the workers
in attendance at the neeting.

Baraj as, Aguirre and URWsupporter Luis Ml donado all credi bly deni ed
that Aguirre was present at any such neeting held at Serra Vista before the
election and | so find. However, | find that there were no threats or ot her
m sconduct engaged in by the speakers who addressed the workers at Serra

Vista during that neeting. A varado just does not describe threats or other
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m sconduct whi ch coul d be used to set aside this election. It further
appears fromhis testinony on cross that only 3 famlies who worked for San
Joaqui n/LQL resided at the Serra Mista housing project. (Tr. 11:73-74.)
Even if sone threat or other objectionabl e msconduct had occurred during
this neeting, it is unclear whether any San Joaqui n/ LOL workers were
present. It also appears that Alvarado did not actually enter the park
where the neeting was being conducted. It is, therefore, unclear how cl ose
he was to the speakers who were in the mddl e of the park in the mdst of
the group of sonme 300 peopl e.

Mari a Robl es described sonmeone as Hiero and cl ai ned that she saw hi m
twce, onetine being in a San Joaquin/LCL fieldin the third week of July
during the tine of the strike. She stated that Barajas, Magana and Aguirre
had all cone to the field. She heard Ilde call one of themHiero. She
further testified that Hiero tal ked to peopl e and distributed aut horizati on
cards. Frst, | note that she did not testify that any threats were nade by
any of these 3 individuals. Second, | found her testinony to be vague.
During cross, she stated that she was not sure about seeing the person that
she descri bed as Hiuero though she believed that she saw himin a parade and
another tine inthe field. She was unable to say wth any degree of
assurance when the first tine was that she saw Hiero or whether it was at
the parade or inthe field. (Tr. X:6.) She does renenber a parade at
Serra Vista during the strike where she saw Barajas, |lde, Augustin Ramrez

and Hiero. The parade occurred about a week before the
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election. | find the testinony of Robles too vague and unreliable to
support a finding that Aguirre was at a San Joaqui n/ LQL field before the

el ection. Nor does her testinony describe the type of m sconduct which woul d
result in the setting aside of an el ection.

The WFWpresented 6 w t nesses whose testinmony was rel evant to the i ssue
of when the UFWtook over the strike. Hren Barajas testified that he went
to a San Joaqui n/LQL field only once and that was on July 27 when he served
SamLoduca wth a Notice of Intent to Take Access (NA at the Perrin Road
field. He was there wth Augustin Ramrez and || de when he served the NA on
SamLoduca at about 8:00 am (See Tr. X1: 10-11 & AWK 47, the NA which
indicates it was served on SamLoduca on July 27 and filed wth the Visalia
Regional (fice on July 28.) Barajas specifically denied that he was at any
San Joaqui n/LAL field on July 24. Instead he was at Mbrada Lane on that
date inthe norning. (Tr. XI: 20.) This is consistent wth his testinony
during the Ace hearing.

Barajas testified that he first net John Aguirre (Huero) during the
second week of the strike. He visited Aguirre' s house attenpting to recruit
hi m because he had heard that Aguirre was a good supporter of the Uhion.
Aguirre said that he could not help in the strike because he was enrolled in
school and had to conplete his studies. (Tr. X1:23.) Barajas again tal ked
to Aguirre on the day of a march in Stockton which occurred during the third

week of the strike and requested that Aguirre assist
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the Uhion, but Aguirre repeated that he was unable to do so. (Tr. Xl: 2 4.)
Baraj as' deneanor during this portion of his testinony was very cal mand
forthright. He spoke wth Aguirre later that day at about 2 p.m at a
restaurant in Stockton where Dol ores Hiuerta and others net for lunch at the
conclusion of the march. (Tr. )<II:25—27.)13 During the neal Aguirre
indicated an interest in being trained for a legal position. Dolores Hierta
stated that she could assist Aguirre by referring himto the UFWI egal
departnent. Barajas then testified that Aguirre went to work for the
Education and Legal Defense Fund (ELDF) during the | ast days of Septenber or
inthe first days of Gctober. (Tr. X1:31-31.) It was in this capacity
that Aguirre began working wth agricultural enpl oyees who resided in the

| abor canps on Ma thews Road after the strike was over. It was not until
January, 1990 that Aguirre went to work for the UFWand was under the
supervi sion of Barajas. Baraj as enphasi zed that Aguirre was not involved in

the strike. (Tr. XI:31-34.)%

1?’Because sone Enpl oyer w tnesses had described an al | eged Lhi on

organi zer who was al l egedly present at San Joaqui n/LQL fiel ds before the
el ection wthout namng the organi zer, | asked Barajas to stand back to
back w th Enpl oyer counsel Robert Carrol to conpare their heights. It was
agreed that Barajas was about 1 inch taller than Carrol and that Baraj as
woul d be sonme 2 inches taller than Carrol when Barajas wore boots. It was
further agreed that Barajas was a bit over 5 10" and that Carrol was a bit
under 5'10".

14Baraj as stated that Aguirre did not have any facial hair in July
when Barajas went to his house. This testinony is in contrast wth sone
Enpl oyer wi tnesses who clained that Aguirre had facial hair in July and
August when they clainmed to have seen himat the |abor canps or in San
Joaqui n/LQL fields prior to the election. | credit Barajas' testinony
regardi ng Aguirre's physical appearance.
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Barajas testified on cross that Tide had told himthat Sam Loduca was
the owner of the conpany for which Il1de worked. At that tine |Ilde was a
supporter of the Union, would attend neetings and soneti mes woul d tal k at
neetings. Ilde was part of the coomttee that started the strike. Barajas
al so asserted that on the 26th of July when the coomttee found that they
could not obtain a pay raise, |lde spoke in favor of the Lhion. (Tr. X1:38-
45.) Barajas did not recall ever asking Ilde to take access to a San
Joaquin/LCL field, a factor relevant to the question of whether Barajas had
sonehow authorized Il1de to be a UFWagent. (Tr. X 1:45-46.)

Baraj as testified that other than the tines he went to Aguirre' s house
and saw himat the narch and | uncheon he did not see Aguirre between July 20
and August 11. It is inportant to note that Barajas testified that he was
at the French Canp | abor canps every day for the 3 weeks follow ng July 26
and he was also at the Serra Vista housing project. (Tr. X:55-56.)

In crediting the testinony of Barajas, | note that he generally
testified both on direct and cross in a very cal mmanner, was forthright in
his answers and general |y appeared to be telling the truth. Hs testinony
inthis hearing was general |y consistent wth his testinony in the Ace
hearing which | credited. 15

Augustin Ramrez testified that he was a UFWorgani zer and

Brere vas a sti pul ation at the hearing that Barajas was
in charge of the strike and picketing at Triple E Ace and
San Joaqui n/ LCL. (Tr. X1:9-10)
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arrived in the Sockton area fromNapa an July 24 in the latter part of the
afternoon and that his first contact wth the strike was a neeting of the
workers on the evening of July 24. During the tine that he was in S ockton
assisting Bar aj as in conducting .the strike and the el ection, he drove
either his own 1976 Ford FHesta or a white WVRabbit bel onging to the UFW
(Tr. X11: 257-258.)%

Ramrez testified that he was present on picket lines during the
strike fromJuly 24 about every day that picketing occurred until the strike
was over. He also testified that he attended all of the workers' neetings
after July 24 until the end of the strike and there were neetings on a daily
basis. (Tr. X11:259-260.) He had net John Aguirre at the UPWnarch in
S ockton on or about August 6. He testified in a credible manner that he
never saw Aguirre at any picket line or at any neeting. Wen asked on cross
how he was abl e to renenber the 24th of July, he stated it was his wife's
birthday. In general he displayed a good nenory, was candid in his answers,
| ooked the interrogator in the eye and gave truthful testinony. (Tr.
X11:277.)

Ramrez also testified that none of the other URWorgani zers or
supporters were wearing UFWbuttons on July 24 at the neeting. He did

concede that he was wearing a UFWhbutton but

16Rani|rez' s testinony describing the 2 cars that he drove in Sockton
during the strike is in contrast wth the testinony of Ilde who clai ned t hat
Ramrez on the norning of July 24 was at Perrin Road driving a |ight bl ue
Rabbit. This is another exanple of an error in |Ilde's nenory which the
Enpl oyer attenpted to portray as being alnost infallible. Conpare Tr.
X11:257-259 with Tr. X |:203-205.
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he was the only one. (Tr. X11:264.) He also testified that on July 25 Il de
took himto the different fields where the strike was going on and this is
how he came to see SamLoduca though he did neet himon that day. (Tr.

X 11:270.)

The next UPWw tness was John Aguirre (al so known as Hiero) who
testified that in July he was attending a class at the Wniversity of
Galifornia at Davis in Sacranento involving court interpretation. Qonsistent
wWth the testinony of Barajas, Aguirre stated that he first net Bargas in
late July or early August when Barajas cane to Aguirre's hone in an effort to
convince himto help the Lhion. Aguirre told Barajas that he was unable to
hel p because he was focusing on his education. It was then that Baraj as
invited himto a narch which was held on August 6. (Tr. X 1:74-76.)

At the nmarch Aguirre saw Barajas and after the narch he joi ned Baraj as
at a restaurant where Dolores Hierta and others were present. Barajas again
tried to persuade himto help in the organi zing of the tomato workers, but
Aguirre repeated that he was unabl e to assi st because of his focus on school .
It was then that he and Hiuerta tal ked about a possi bl e apprenti ceshi p program
inthe Lhion's legal departnent. Aguirre indicated that this sounded
interesting and Hierta said that she would send himan application. (Tr.
X1:80-81.) He later filled out the application to work wth the ELDOF and
sent it to La Paz. The application was to work for the ELDF and the Lupe

Programwhi ch provi ded social services to farmworkers. He testified he
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began working for these prograns during the third or fourth week of
Septenber. | note that this testinony is consistent wth that of Barajas
and Hierta. It is further corroborated by URAX 48 which is conprised of a
personnel record formindicating that Aguirre began enpl oynent as a

communi ty worker with the ELDF on Septenber 15, 1989 and an | NS Enpl oynent
Higibility Verification (forml-9) which was signed on Septenber 20, 1989
by Aguirre's supervisor David Arizrmendi of the National FarmVWrkers Service
Center, Inc. | find that URAX 48 establishes that Aguirre began work as a
communi ty worker for ELDF on/or about Septenber 15.

Aguirre then testified that it was not until the second or third week
of Septenber that he first visited the 2 | abor canps | ocated on Mat hews Road
(777 Nathews Road and 333 Mathews Road). During his visit then and his
subsequent visits he passed out panphl ets regardi ng the ELDF and the Lupe
progranms. He went door to door in the canp. He was there a coupl e of tines
in Septenber and a coupl e of tines in (ctober. He further testified he
never went to the Serra Vista housing project which is fifteen (15 mles
away fromthe 2 | abor canps situated on Mathews Road. Fnally, he testified
that he never went to any San Joaquin/LQL field in July or August. (Tr.
X1:86-88.) During this portion of his testinony, he seened sincere and
| ooked at the attorney asking the questions during the examnati on.

During cross, Enpl oyer's counsel pointed out sone inconsi stencies
between Aguirre's testinony at the instant hearing wth that given a few

week earlier at the Ace hearing.
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For exanpl e, at the Ace hearing Aguirre did not indicate that he had been
active as a worker in the UFWs effort to organize Franzia Wnery in 1982.
Aguirre responded that as he had been illegally fired by Franzia because of
his invol verrent with the Lhion he had in essence tried to forget about that
incident. He clained that he tol d nobody about what happened to hi mat
Franzia. | note that during this part of his testinony he | ooked right at
Enpl oyer' s counsel Carrol when answering and appeared to be very forthright.
The UFWcounsel pointed out that his testinony in the instant hearing
did not really conflict wth that in Ace regarding how he first becane
I nvol ved or know edgeabl e about the Lhion. Be that as it may, | do find an
i nconsi stency of a mnor nature. However, | have carefully reviewed the Ace
transcripts and conpared themwth the instant transcripts and | do not find
that the inconsistencies undercut his testinony in the San Joaqui n/ LCL
hearing. H's explanation of being tired when he was called to the Ace
hearing along wth his testinony that prior to the instant hearing he had
nore tine to think about and recall these events lead ne to believe that the
I nconsi stency does not inpair his credibility. | note further that his
deni al of any invol venent with the strikers, other than his attendance at
the August 6 march, was corroborated by the credited testi nony of Barajas,
Ramrez, Hierta and Luis Ml donado. Though Aguirre testified in English at
the Ace hearing and again in English during his initia appearance at the

instant hearing, | detected
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sone probl ens he had understanding questions in English. For that reason
when he was recalled to testify later in the instant hearing I had suggested
that he testify in Spanish which he did. (See Tr. XI1:98 . )17

Anot her inconsi stency pertained to when Aguirre | earned about the job
wth the Lhion. A the Ace hearing he testified he had | earned about the
job fromthe newspaper. At the instant hearing he agreed that he did not
| earn about the Lhion job fromthe newspaper. (Tr. X1:113.)

Athird discrepancy is related to the question of when he first net
Dol ores Hierta. During the Ace hearing he testified that he first net
Hierta in Decenber of 1989 or January of 1990 through her brother John. A
the instant hearing he testified that he first net her after the march on
August 6 at the restaurant. Wen asked to expl ai n the i nconsi stency, he
testified that during the Ace hearing what he renenbered was neeting Hierta
at her brother's house around the Christnas holiday. It is true, however,
that during his testinony at the Ace hearing on this subject he did say that
he did not exactly renenber. (Tr. X 1:138-142.)

Despi te these inconsi stenci es, which involve relatively mnor
incidents, | find that Aguirre's assertions that he was not involved in the
strike are not only corroborated by the testinony of Barajas, Hierta, Juan

Manuel Naranjo, Luis Ml donado and

17For exanpl es of his difficulty in either understanding or answering
in English see Tr. X1:110, 115, 129, 132 and 146.
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Augustin Ramrez, but al so UPWK 48 which tends to establish that he began
working for the BLOF on/or about Septenber 15. | note Ilde's testinony that
Aguirre was present at the Mithews Road | abor canps after August 11, the
date of the instant election. In addition, | was inpressed by the deneanor
of this wtness as he gave his testinony and as he expl ai ned t he

i nconsi st enci es enphasi zing that he had nore tine to think about and prepare
his testinmony prior to this hearing than he had before the Ace hearing. |
was al so i npressed by the adamancy w th whi ch he deni ed bei ng i nvol ved on
any picket line regarding the strike or in any San Joaquin/LCL field during
the strike. Hs denial is consistent wth his being enrolled in class
during that summer.

Wien he was recalled, he testified in Spanish, and | believe he better
under st ood t he questions because of that. He testified that he had very
little sleep prior to his original testinmony in the instant natter or prior
to his being recal |l ed because of his heavy work | oad wth the LUhion in the
Slinas area. He further testified that he had little tine to prepare for
his testinony at the Ace hearing and simlarly had relatively little rest
before testifying at Ace. (Tr. X11:241-247.) He enphatical |y denied bei ng
invol ved in the strike except for his participation in the August 6 narch.
(Tr. X11:247.) During cross he | ooked directly at Enpl oyer's counsel and
was very serious and cal mwhen answering questi ons.

| find that Aguirre was not involved in any picket line activity

regardi ng San Joaqui n/ LCL or any other agricultural

31



enpl oyer involved in the strike nor was he engaged i n any access taking. |
further find that the Ewpl oyer has not proven that Aguirre engaged in any

m sconduct connected with the San Joaquin/LQL election. | note that Il de,
even though claimng that Aguirre was present at the French Canp | abor canp
never clained that he heard Aguirre nake any threats to any workers. (Tr.
X1:225-229.) 1lde also testified he never saw Aguirre at the Serra Vista
housing project. (Tr. X 11:47.)

Dol ores Hierta testified that she is a Frst Mce-President of the ULFW
and she first net John Aguirre in 1989 at a Mexi can restaurant foll ow ng the
nmarch. During the neal, Barajas said that the Union should ask Aguirre to
work for the Lhion. Aguirre replied that he was thinking about a career in
| aw at which point Hierta inforned hi mof the apprenticeshi p programand
sai d she woul d send an application to him (Tr. XI1:86-87.)

She next testified that she had not known Ilde prior to the 1989
strike but that she was aware that he was consi dered one of the | eaders of
the strike. Barajas introduced her to Il de at a | abor canp sonetine before
the march. She clained that Ilde stated that he was gl ad the ULhi on was
involved in the strike. She advised himthat strikes are hard to wn, and
they di scussed the possibility of an election. According to Hierta, Ilde's
attitude was that of sonmeone trying to be helpful. (Tr. X11:89-91.) In
fact, Ilde said he would help the Lhion. (Tr. XII: 102.)

According to Hierta, Ilde was a good | eader and Il de had said he

was one of the first |eaders of the strike. |Ilde
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gat hered peopl e to cone to the neetings and al so told workers to hel p gat her
UFWaut hori zation cards. |lde was a good speaker and spoke to | arge groups
of workers. He appeared to be a strong and confident |eader and was very
articulate. (Tr. X11:108.)

However, she also testified that during a snall neeting when she and
Barajas were explaining to Ilde and 1 or 2 other workers the need to get
wor kers invol ved in collecting authorization cards for an election Ilde
showed sone inpatience and wanted to know exactly when an el ecti on coul d be
held. She explained that it could be held faster when a strike was in
progress and that an el ection was a good way to gain the workers the
protection of the Agricultural Labor Relations Act (ALRA. (Tr. XI1:95-
100. )

Hierta testified that she attended sone 5 or 6 rallies at the French
Canp | abor canps | ocated on Mathews Road. She did not see John Aguirre at
any of the rallies. She can not renenber Aguirre being involved wth the
Lhion during the strike though he nay have been. (Tr. X11: 103-105.) She
further testified that Aguirre began working for the Uhion in January of
1990. Before begi nning work for the Lhion, he worked for the BLDF soneti ne
after the August 6th march. (Tr. XII: 105.) Regarding John Aguirre, he
signed up workers for the Lupe Program She expl ained that ELOF are the
services given to peopl e who cone into the Gommunity Uhi on Program al so
known as the Lupe Program (Tr. X1I1:111.) Wen asked when John Aguirre
began signing up workers for the Community Union Program she said that she

wasn't sure but thought it was in the fall of 1989
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after the strike. (Tr. XIl:111)

Throughout her testinony Hierta nade references to her efforts during
the strike to keep the strike non-violent. For exanple, she said that one
of the inportant reasons to get workers involved in obtaini ng authori zati on
cards was to keep the strike non-violent. In addition, she asserted that
IIde wanted to beat up Luis Magana, the other nmain | eader of the coomttee,
because Magana was neeting secretly wth Roy Mendoza, a | eader of anot her
union. Hierta clained she told Ilde that he could not do that and that she
and Barajas as nade efforts to prevent Ilde fromfighting wth Magana. (Tr.
X 11:106.)

During cross-examnation, though not al ways renenbering specific
dates, she had a good nenory for events and specifically recalled that
el ections were held in Triple E Ace and San Joaqui n/LQL in August. She
al so appeared to be honest wth her answers on cross and during both direct
and cross she woul d frequently take tine in trying to renenber the events
bef ore she gave her answers. (Tr. X11:114.)

Her testinony on cross was consistent with her testinony on direct and
that of John Aguirre regarding howit was that Aguirre came to apply and be
accepted for the ELDF program She confirned that Aguirre had wanted to
becone an attorney and she told himthat one had to join the ELDF program
before one could join the attorney apprenticeship program (Tr. X11:122.)

| found Hierta to be a very credible wtness. For a high ranking

Lhion officer wth many responsibilities, she had good
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recal | about events occurring during a strike conducted 2 years prior to the
hear i ng.

The next UPWw tness was Luis Mal donado, an agricul tural enpl oyee of
Ace Tomato during the strike. He testified that he lived at the |abor canp
| ocated at 777 Mathews Road. Though he renenbers seeing John Aguirre at a
narch originating at a | abor canp during the strike, he never saw Aguirre on
a picket line nor did he ever see himat the |abor canp | ocated at 333
Mat hews Road. The next tine follow ng the march that he saw Aguirre was at
Mal donado' s | abor canp (777 Mathews Road) where Aguirre tal ked about
di scounts for prescriptions. This occurred sone 3 or 4 weeks after the
strike was over. He testified that he was sure of his testinmony. (Tr.

X 11:136-140.)

During his testinony both on direct and cross, the wtness appeared to
be honest, would ook either at the attorney or the interpreter during his
testinony and had a warm | augh whi ch he di spl ayed on occasi on and was
consi stent wth his cal mdeneanor. He was an ol der w tness who was candi d
and direct in his testinony. | credit the testinony of Luis Ml donado.

Avaro Mata, originally subpoenaed by the Enpl oyer, testified on behal f
of the UFW He worked during the strike for a conpany he referred to as
Loduca Farns (onpany. He clained that Jimmy Chavez gave orders for Loduca.
(TR MI11:145.) Regarding the origin of the strike, Mata testified that Luis
Magana asked the workers to go on strike to get a raise for each trip to the

tomato gondola. (Tr. MI1:114.) Though he initially
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testified that Barajas and Magana cane to the fields on July 24, he did not
renenber if Barajas spoke. He later testified that he did not recall if
Baraj as was there on the 24th though he believed that he was. (Tr. MII:
105.) | found that the wtness testified in a direct and honest nanner.
Even though he had sone difficulty renenbering specific dates, | find that
his testinony hel ps to establish that Luis Magana had a leading role in
begi nning the strike and pronpting the workers to ask for a pay rai se.
Qearly his testinony does not establish that Luis Magana was affiliated
wththe W (Tr. MI11:113-114. ) Nor did he appear absol utely certain
that Barajas was at Perrin Ranch on July 24 wth Magana.

Based upon the above-described and credited testinony in this hearing,

the record and Board decision in Triple E Produce Gorp. (1991) 17 ALRB Nb.

15 at p. 8, the record and ny |HE Decision in Ace Tonato, | find that the
coomttee of workers led by Luis Magana and || de was responsi bl e for

begi nning the strike on July 24 and that the UFWdid not take over the
strike nor was responsible for the strike until July 26 at about 10:30 or
11:00 am | further find that John Aguirre was not a UFWagent during the
strike or at any tine before the el ection nor was he invol ved in any
capacity in the strike or the instant election. | have credited the
reliable testinony of Barajas, Ramrez, Hierta and Mal donado as wel| as the
denial by Aguirre of any invol venent wth the strike over the testinony by

t he Enpl oyer wi t nesses.
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3. Alleged Incidents of Threats, M ol ence or Qoercion

S nce the Enpl oyer has the burden of proof to persuade the trier of fact

18 | shall address each of the nain incidents

to set aside the el ection,
described in the Enpl oyer' s Post-Hearing Brief.

(a) July 24-Perrin Road Ranch

The Enpl oyer offered the testinony of several w tnesses regardi ng what
occurred at July 24 at Perrin Road Ranch (Perrin Road). Mrio Vargas
testified that he was a tomato pi cker working for L. Farns and that the
strike began on July 24. He worked that day at Perrin Road arriving at about
7:30 inthe norning. He clained that he sawflags fromthe Uhion. However,
| note that his description of the flags was very vague. He then incredibly
testified that he recogni zed Efren Barajas who had a button. A so present
was Luis Magana, but Magana did not have a button. (Tr. 1:107-111.) Hs
testi nony was vague regardi ng how he knew who Efren Baraj as was and who had
explained to himthe identity of Magana. (Tr. [:112-113.) He next testified
that thirty (30) or forty (40) of the one hundred (100) peopl e present were
wearing buttons. It was Magana who told the people to join the strike for
nore benefits. Barajas said that the workers should unite and stop work.
Vargas further stated that all the peopl e st opped working and that Baraj as
was talking wth the aid of a bull horn about Gesar Chavez and the strike.

It is

18I W Il discuss the nature of that burden in the Anal ysis section.
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inportant to note that he does not state that either Barajas or Migana nade
any threats when they addressed t he workers.

However, Vargas does testify that sone of the strikers threatened him
in various undefined ways. Hs description of the threats was too vague to
support a finding. Further, none of the strikers who nmade these threats was
identified. (See Tr. 1:117-119.) It also appears that whatever threats
were al l egedly nade cane fromworkers who were sone 200 neters fromwhere
Vargas and other workers were located near the field. (See Tr.1:118-119 &
EX | .)19 At this point his testinony appeared to be confused and
inconsistent. (Tr. 1:120-121.)

Vargas testified that his son Mario Vargas and his daughter Maria de
Lurdes Vargas were wth himon the 24th but that they did not work for the
remai nder of the strike. It is inportant to note that during his direct
testi nony he nentioned not hing about his daughter being threatened wth
rape. (Tr. 1:124.)

Vargas stated that Barajas did not threaten himat any tine. |
further note that Ewpl oyer wtness Ilde testified that no one wore buttons,
had flags or nade threats on the 24th at Perrin Road. 20

Vargas also testified that Alvaro Mata, an LQL worker, told

PEXis a hand-drawn nmap of Perrin Road and shows where Vargas was
located in relation to Perrin Road. H ease note that there was anot her
Enpl oyer Exhibit 1 which was rejected, and | have nade as part of the
record a list of the 2 rejected Epl oyer exhibits.

20PI ease see discussion of Vargas' testinony regardi ng the invol venent
of the UFWat pp. 19-20 supra.
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himthat sone unidentified persons threatened that they woul d break cars.
FHrst, | find that this testinony is vague and specul ative. (Tr. 1:147-
148.) Further, Mata hinself testified that he was not threatened at anytine
during the strike. Smlarly Vargas' testinony that Benjamn Mata stated
that he was not going to work because of threats he had recei ved on the 24th
was vague hearsay unsupported by any direct evidence. (Tr. I:151-157.)

The renai nder of Vargas' testinony failed to establish that any
m sconduct had occurred. H s testinony regarding Martin Mausi nae did not
establi sh any msconduct and it turned out that Musi nae had never tal ked to
the wtness regarding the strike. Further | struck Vargas' testinony
regardi ng Antoni o Mendes since the threats allegedly related in a hearsay
nanner by Mendes were vague and Mendes worked for Ace Tomato, not San
Joaqui n/LQL. (Tr. 1:158.)

During cross, Vargas testified that the only strikers whomhe knew were
Magana and Barajas. He did not know the names of any other strikers. Again
| find this to be unlikely. (Tr. 1:165.) He stated that Barajas had |ight
brown or blond hair. (Tr. 1:166.) Barajas has black hair

Vargas testified that all the strikers had threatened hi mfor an
hour and had said that the workers should not continue to work or they woul d
break the cars. (Tr. 1:170.) Ilde's credited testinony was that at certain
tines strikers at the edge of a field would utter generalized threats

addressed to those who
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were inside the field. However, that type of generalized threat not
directly made to individual workers and nade froma di stance of 200 neters
(or even 200 feet) is not the type of msconduct, even if established, which
would result in the setting aside of an el ection. As the UFWwas not
responsible for the strike on July 24, even if such generalized threats were
nade to a group of workers 200 neters or feet anay fromthe strikers | do
not believe that woul d be sufficient to set aside the el ection using the
third-party standard.

Duri ng much of his testinony, the wtness appeared to be conf used.
find that his testinony was frequently vague and usually incredible. | do
not credit the wtness in his efforts to place Bar aj as at Perrin Road on
July 24 or his effort to place Hiero (John Aguirre) at 777 Mathews Road
| abor canp on July 29. In any event he did not claimthat either Barajas or
Aguirre uttered any threats or engaged in any msconduct on those respective
dat es.

The next Enpl oyer wtness was Rodol fo A varado. Wen descri bi ng events
on July 24 at Perrin Road, he does not testify that Barajas was present.
Instead he testified that Magana and Il de were there. According to
A varado, Hiero was al so there. Enployer' s counsel seened surprised by
this latter answer. (Tr. I1:5-6.)

Al varado had worked for about 8 years picking tomatoes for San
Joaquin/LAL.. (Tr. 11:2.) O July 24 he arrived a little before 8 aam and

eventual |y there were sone 300 peopl e fromhis
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crewnear Perrin Road. Srikers began arriving about 9 a.m and sone wore
buttons with an eagle. (Tr. I1:5.) The strikers were about 15 or 20 feet
away fromhi mand he recogni zed sone of the strikers. The only ones he
could identify were Luis Magana and Il de. Al varado testified that there was
no leader. He then said that 3 people were the | eaders. he was Lui s Magana
whom he cl ai ned had a beard. The other one was Hiero and Hiero had a ful |
beard. It was at this point that the Enpl oyer's counsel was surprised and
tried again to have the wtness testify about the individual s who were
allegedly in charge of the strikers. (Tr. 11:6-9.) He testified that Ilde
spoke but that Hiero did not speak. At this point the wtness had not
identified Barajas as being present. Later in his direct testinony he
describes a fourth man wth a full black beard. | find that the wtness's
testinony as to who was present was inconsistent and vague and woul d not
support a finding. For further exanpl es of his vague testinony see: Tr.
[1:9-11.

He then testified that 11de got on top of a car and that Hiero and
Magana were by the car. It was then that Ilde said that the UPWshoul d take
over the strike. (Tr. I11:11-13.) Avarado is the only wtness to pl ace
Hiero at Perrin Road on July 24 without Barajas being present. Hs
testinmony regarding events of the 24th are clearly inconsistent wth that of
the other wtnesses and he may be confused and in fact be descri bi ng what
occurred on July 26 rather than July 24 regarding the point at which the UFW

took over the strike.
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In uncl ear testinony the wtness, apparently referring to July 24,
stated that sone thirty (30) strikers representing the UFWuttered vague
threats regarding what woul d occur if workers did not obey there
instructions. The threats were apparently about the possibility of a fight
or blows. However, the testinony is vague, the persons who al |l egedly
uttered the threats are not identified, and the testinony seened to be
rehearsed. (Tr. 11:16-18.) Wen asked who nade the threats, he testified
that Il de said sone of those things but that no one el se said these things.
| note that Ilde credibly testified that he did not nake any threats either
on the 24th or on any other date. | credit Ilde over A varado.

Nei ther A varado nor any ot her Enpl oyer w tness described any type of
viol ence occurring on July 24. For exanple, there is no testinony of
assaults, batteries, rock throw ng or the throw ng of tonatoes.

After finally describing someone who could fit the description of
Barajas, Alvarado testified that after Il de spoke when Il de was near or on
top of the car, a man wth a full beard spoke and asked the workers to join
the union of Gesar (havez. This man invited the workers to go to Mariposa
Road. Again there is no testinony by Al varado of any type of viol ence
surrounding this incident. (Tr. 11:20.) It appears that he mght be
describing events that occurred on July 26th rather than July 24 an | find
SOo. In summary, his testinony is too unreliable to support a finding that

Baraj as was present at Perrin Road on the
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24th or the 26th.

A varado testified that he went hone after |eaving the field on the
24th. During cross Alvarado testified that at about 9:30 a.m on July 24
Jimmy (apparently Jimy Chavez) gave the order that there woul d be no work
that day. Al the workers left and then the strikers left. H was call ed by
his foreman Juan Chavez to go to work on/or about July 31. A varado
declined as he did not want any probl ens. After being asked the question
again, Alvarado stated that he had heard of sone cars bei ng damaged and this
iswiy he did not gotowork. (Tr. I1:20-27.) However this hearsay
testinony was vague and unreliable. (Tr. 11:27-28.)

The next Enpl oyer wtness was |l defonso Alvarado (1lde). He testified
that he did not hear any threats or comments of any kind nor did he see any
msconduct at Perrin Road on July 24. (Tr. X1I: 16.) He further testified
that on July 24 at Perrin Road there were no UFWflags and no one was
wearing WFWbuttons. The first tine he saw UFWflags was on July 26 in md-
norning at the Muriposa Road Ranch (a Tripl e E Ranch) when the aut hori zati on
cards were signed. He further testified that the first tine he saw peopl e
other than Barajas or Augustin Ramrez wear buttons with eagles was on July
26. (Tr. X11:22-23.)

This testinony contradicts that of other Enpl oyer w tnesses such as
Rodol fo Alvarado and Mario Vargas. For reasons al ready discussed, | credit
Il1de regarding his version of what occurred at Perrin Road on July 24.

During this portion of his testinony
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|| de seened open, was candid, and was not nervous. |lde went on to explain
that the workers knew before July 24 that there woul d be a strike because
IIde had told the workers and supervisors about the strike on July 22. He
repeated that he never threatened anyone. He asserted that all the workers
on July 24 were waiting for a signal to |leave the field. The workers
stopped on July 24 in order to get a pay raise. (Tr. X II:29—30.)22 Il de
reiterated that no one including the conomttee, hinself, Barajas or Aguirre
nade any threats on July 24 or at any other tine. (Tr. X11:29.)

Jimmy Chavez, the owner of LQL Farns, testified that no one picked
tomatoes on July 24 at Perrin Road because of the work stoppage. He
testified that the workers showed up, hung around and then Il de arrived and
asked people to go wth himand the workers left the field. (Tr. MI1:69-
70.) \Very inportantly Chavez did not nention that Barajas, Augustin Ramrez
or John Aguirre were present at Perrin Road on July 24. The only nane t hat
he nentioned was that of Ilde. (Tr. MI11:69-70.) | credit Chavez's
testinony on this point regarding events on July 24.

Sam Loduca testified that he recalled 'the work stoppage on a Monday

inJuly (I find this to be the July 24 work stoppage)

%2 have not considered Ilde' s testi nony that it may be that a certain

nunber of workers were afraid. | have already ruled earlier that | will

not consider such testinony about the subjective reaction of enpl oyees. The
rationale for this ruling is even nore clear here where Il de denies that
there were any threats or msconduct. This neans that there woul d be no
obj ective basis for workers to be afraid that their cars mght be danaged
or about the possi bl e consequences shoul d they decide to work.
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when he was told there was trouble inthe field. He talked to Jimy Chavez
who told himit was a work stoppage. He then testified that 2 nen

appr oached himfroma crowd of workers. However, his testinony was very
evasive at this point and | find that the events he was descri bi ng occurred
on July 27 rather than July 24. (See Tr. X:92-97.) | further note that
Loduca was unsure whet her he was describing events of the first day of the
strike. (Tr. X:97.) Loduca does not describe any threats or m sconduct
nade by strikers.

| findit significant that Jimy Chavez, who was present on July 24 at
Perrin Road, did not testify that any msconduct or threats were nade by the
strikers or anyone else during the strike. Nor does Loduca who nay have
been present on July 24 (I find he definitely was present on July 27)
testify as to any threats or msconduct on July 24 or at any tine during the
stri ke.

A fonso Madrigal testified that he was enpl oyed by L. Farns in 1989 as
atruck driver. He worked during the harvest. (Tr. IX 49.) 1 July 24 he
went to an LAL field and at about 8:30 a.m |lde arrived and began tal king
to the workers. He told the workers that there was going to be a work
stoppage. At that point the workers got into their cars and | eft the field.
(Tr. 1X108-109.) He also clained that Efren Barajas was talking to the
workers. (TR 1X 109.) However, on cross it appeared that he was at | east
50 neters away fromBarajas and coul d not hear what Barajas was saying. In

addition there were 6 trailers
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between himand Barajas as wel |l as about 250 workers. | further note that
he coul d not recall the nanes of the 3 peopl e wth whomhe was tal ki ng.
(Tr. IX 111-113, 149.)

The UFWcal | ed several wtnesses regarding events of July 24. Frst,
Eren Barajas denied that he was at Perrin Road on July 24 or at any tine
other than July 27. (Tr. X1:20.) | also note that | found in ny I HE
decision in Ace that Barajas spent nost of July 24th (including all of the
norning) at Mrada Lane, a Triple E Ranch.

Augustin Ramrez testified that on July 24 in the norning he was at
the Napa UFWoffice. (Tr. X 11:257-259.) He did not arrive in the S ockton
area until the late afternoon or early evening on July 24 and the first
thing he did was attend a neeting at one of the | abor canps on Ma t hews
Road. He testified that for the first fewdays that he was in Sockton he
drove his own personal tan 1976 Ford Festa. Towards the end of the strike
he drove a white vw Rabbit bel onging to the UFW The first tine he went to
an LA field was on July 25 when Sam Loduca stated that he would not talk to
anyone wth a Uhion button. This was on Tuesday.

Ramrez also testified that at the July 24 neeting in the early
eveni ng he was the only one who had a Union button on. (Tr. X I1:263-264.)
As previously discussed, | have found Ramrez to be a credible wtness. |
note that his testinony on cross is generally consistent wth his testinony

on direct, he was forthright in his answers and did not seemto be hol di ng
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anyt hi ng back.

| have already discussed Aguirre's credited testinony that he never was
at Per r in Rad on July 24. | note that | Ilde did not place John Aguirre
at Perrin Rbad on July 24. (Tr. X1:214-217.) Athough he placed Augustin
Ramrez there, | have credited Barajas and Ramrez rather than Ilde and find
that Ramrez did not arrive in the Sockton area until late in the afternoon
on July 24 and therefore was not at Perrin Road on the norning of July 24.
The fact that the NA was served on July 27, not July 24, further confirns ny
finding that Barajas was not present at Perrin Road on July 24 and that the
Lhi on was not invol ved with nor responsible for the strike at that tine.

Manuel Naranjo testified that he worked for San Joaqui n Loduca (LCD
from1986 through 1989. Though he did not renenber the date or even the
nont h when the strike began, he testified he arrived about 7:00 in the
norning on the first day of the strike at Perrin Road. He testified that
Barajas was not present at that ranch on the first day of the strike.
However, 1lde was present and it was |l de who took the workers out of the
field and who was responsi bl e for the work stoppage. (Tr. X 11:153-155.)
Wien he denied that Barajas was at Perrin Road on the first day of the
strike, he appeared to be open and honest and he shook his head no as he
denied that Barajas was present. He further testified that on July 24 no
one threatened anybody. The reason that workers | eft was because t hey
wanted a rai se and the Enpl oyer did not wsh to give it to them Naranjo

al so cl ai ned
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that on July 24 Ilde left the field wth Tide's father-in-law (Tr.
X 11:160.)

Fnally, Naranjo testified that though he was on the picket |ine he
never saw Aguirre on any picket line nor at any |abor canp neeting. He has
known Aguirre for years. (Tr. XIl: 161.)

A though he did not nanifest a good nenory regarding dates or details
concerning events during the strike, | do credit his testinony that Baraj as
was not present on July 24 and his testinony that he did not see Aguirre at
a picket line or at a labor canp (the wtness lived at the | abor canp
| ocated at 333 Ma thews Road, one of the French Canp | abor canps). (Tr.
XIl: 158.) The wtness al so denied that he was a nenber of the coormttee
that started the strike. (Tr. XII:175-176.) %

Based upon ny findings above, | find further that the UFWwas not
responsible for activities on Juy 24 at Perrin Road. | also find that
there was no msconduct or specific threats nade by strikers agai nst
agricultural enployees at Perrin Road. It is clear that |l de and Magana on
behal f of the coomttee organi zed the July 24 work stoppage and strike and

it was conducted in a peaceful nanner.

22The W tness, whose real nane is Juan Manuel Naranj o though he was
referred to as Manuel Naranjo during the hearing, denied ever having shot at
anyone' s van during the strike. He further denied that anyone ever accused
himof doing that or that he had a red car in 1989. (Tr. XII: 178)
Athough | stated on the record in the instant hearing that 1 woul d not
allowtestinony which cane in during this hearing to affect ny decision in
the Ace case, | thought that | should note his denial for the record.
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b. July 26-Perrin Road Ranch

The Enpl oyer presented little evidence regarding all eged m sconduct on
July 26 at Perrin Road. Maria Robles in testinony that was unclear as to
whet her she was referring to July 24 or July 26 testified that she arrived at
Perrin Road as depicted on EX1 at 7 or 7:30 am and saw about fifty (50)
peopl e i ncl udi ng peopl e fromthe Lhion. She stated that sone of her
conpani ons were going to nake a work stoppage and tol d workers to support
themand not to go to work. She clained that she knew Efren Baraj as and
Barajas told her to join wth themand Gesar Chavez promsing that the Unhion
woul d gi ve themeconomc help. (Tr. X 107-108. )

In rather vague testinony she then descri bed speaking wth Ilde on the
sane day at about 8:30 a.m and asserted that Ilde also told her that she
should join wth the other workers and that the Union and Gesar Chavez were
going to give support during the strike. She said she told Ilde that she
could not afford to go on strike. (Tr. X 109-110.)

Later that norning she spoke wth someone naned Martin who is a worker
at LA.. Martin told her that he had been at Mariposa Road, a Triple E
Ranch, and that they did not allowthe workers to go to work, that they
"punched the tires, and broke w ndows, and even beat the drivers." (Tr.
X111-112.) However, Martin was never called by the Enpl oyer to testify, so
Robl es' testinony is uncorroborated hearsay. It is too non-specific as to

the identity of the perpetrators, and the tine and pl ace of the
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alleged threats or incidents of msconduct to support a finding. Rabies
clained that Martin asserted that if the workers went to work at San
Joaqui n/ LQL that "they" were going to do the sane. (Tr. X 114.) It does not
appear that Robl es gave nuch credence to Martin's all eged statenents since
she testified she told Martin she was going to go to work and she poi nt ed
out her car to him in essence daring himto do sonething. (Tr. X 114.)
This hardly denonstrates a coercive at nosphere.

Interestingly Robles testified that Ilde told her that norning at the
edge of the field that the Gesar Chavez Uhion is good. (Tr. X 109-110.)
This tends to corroborate the testinony of Dolores Hierta and Eren Baraj as
that initially Ilde did support UFWefforts after the UFWtook over the
stri ke.

Her testinony regarding events of July 26 as well as events to be
di scussed infra was general |y vague, non-specific and based on hearsay to a
large extent. GCertainly she did not testify that Barajas or any other Uhion
agent nade any threats or thensel ves engaged i n any msconduct on July 26.
(Tr. X:3.) Nor does it appear that Robles was entirely sure of the date
(July 26) that she first clainmed to have seen Barajas. She was directed to
that date on 2 occasi ons by Epl oyer counsel (see Tr. X 106, 110.) and on
cross she conceded that she was "not very sure of the dates.” (Tr.X:4.) |,
therefore, credit Barajas' specific denial that he was at a San Joaqui n/ LCL
field other than on July 27 over Robles' admtted y uncertain testinony that
she saw hi mat such a field on July 26. Robles was unhappy that a strike

had been cal | ed
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because she did not wish to | ose work and noney. She was then nad at
Barajas for trying to persuade her why she should join the strike. (Tr.
X:3.) She clains to have renenbered Barajas in a San Joaqui n/LCL field on
July 26 because she was nad at him Ilde and Martin. | find this testinony
to be rather unusual and unreliable. (Tr. X:13.)

Regar di ng Hiero, she conceded she was not sure about the first tine
that she saw himand whether it was in a parade or in afield. She did
recall seeing himat a parade at the Serra Vista housing project along wth
Barajas, Ilde, Augustin Ramrez and co-workers. (Tr. X: 6-9.) She sad
she was not sure about seeing Hiero but she knows she saw hi min a parade
and at another unspecified tineinafield (Tr. X:6.)

She voted in the el ection and stated that nothing occurred in the
fields to change her vote. (Tr. X: 10.)

Wien di scussi ng Augustin Ramrez, she clained that he worked for Triple
Eor Ace. (Tr. X:10-13.) This is an exanple of her unreliable testinony.

During cross she did concede that peopl e went out on strike because
they wanted a raise of 10¢. She stated that |l de was the nmai n one causi ng
the disturbances. (Tr. X:16-19.)

F nally, she states that she does not |ike the Unhion. (Tr.
X :21.)

Ilde testified that on July 26 Maria Robles told himthat on July 24
sone peopl e fromthe coomttee had threatened her. (Tr. X11:17.) | note,

however, that Ilde's testinony regarding
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the nature of the threat conveyed to hi mby Maria Robl es was rat her vague
and Robles did not tell himon July 26 the date that the threat or threats
allegedly occurred. (Tr. X11:17-21.) In addition, Robles did not indicate
during her testinony that she had been threatened on July 24 (or at least it
was not clear fromher testinony that she clained to have been threatened on
Juy 24). Fnally, Ilde asserted that he did not hear any threats or see
any misconduct on July 24,

In contrast wth Robl es' vague and uncl ear testinony is the denial by
Eren Barajas that he was at Perrin Road on July 26. (Tr. X1:10, 20-21.)
He further specifically denied threatening to break cars or car w ndows or
puncture tires. (Tr. X1:21.) | credit his denials that he engaged in any
msconduct. Hs denials are consistent wth the absence of specific
evi dence that such threats were nade and is consistent with the testinony of
I1de as well as UFWagents and supporters.

Based upon the above-di scussed testinony, | find that the Enpl oyer
failed to prove that any threats or other type of msconduct occurred at
Perrin Road on July 26. Maria Robles was not a very credi bl e wtness and her
testinony conflicts wth credited testinony of Barajas and ot her Uhion
W t nesses.

c. July 27

Inless than clear testinony Mario Vargas cl ai ned that he had spoken
wth Barajas on July 26 and that Barajas had told himto go to Marianis to
hel p wth the work stoppage. Vargas did not go to Marianis that day and

his description of what Barajas said
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to himcertainly does not amount to a threat. (Tr. 1:124.)

Vargas asserts that he saw Barajas again on July 27 at 6:00 in the
norning at Marianis. | note that his testinony reflects that he was not
conpr ehendi ng the questions very well and that he appeared quite confused
(Tr. 1:124-128.) He testified that at Marianis, Barajas was trying to get
workers not to go to work and that he was taki ng down |icense plate
nunbers. Though the w tness coul d not hear what the workers in the cars
| eaving Marianis said, he assuned that they were going out to work. (Tr.
:127-129.) He then stated that the workers cormented that they were goi ng
out towork in order to earn nore noney. (Tr.1:129.) In any event, he did
not testify that Barajas nade any threats to these workers or engaged in
any msconduct regardi ng these workers.

A though Barajas testified he was present early in the norning at
Marianis, | find that he engaged in no msconduct there. There is no
evi dence that Barajas, even assumng that he wote down |icense plate
nunbers, wote down the |icense plate nunbers of San Joaqui n/ LOL enpl oyees.
Nor is there any indication that he wote down a substantial nunber of
license plates. Fnally, the witing down of |icense plate nunbers in the
absence of a coercive atnosphere cannot be used to set aside an el ection.

Baraj as testified that on July 27 he and Augustin Ramrez along wth
[Ide went to Perrin Road and served SamLoduca wth a NA  (Tr. XI: 10.)

He served Loduca because he was advi sed by
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Ilde that Loduca was the owner. (Tr. X1: 11-15; see al so UPWK 47 which is
the NA and shows that it was served on SamLoduca on July 27 by Baraj as).
Wien Baraj as served the NA on Loduca, Loduca threwit to the ground. This
testinony is consistent wth that of Ji mmy Chavez who agreed that Loduca
threw the paper on the ground and told Barajas to | eave and that Barajas
had no right to be there. (Tr. IV:84-85.) Ilde also testified that
Baraj as served the NA on SamlLoduca on July 27 at Perrin Road. There is no
Enpl oyer evi dence that the UFWor anyone el se engaged i n any m sconduct on
July 27 at Perrin Road. Barajas specifically denied that he threatened
anyone there on July 27 or at any other tine. (Tr. X1: 21.)

| find that the Enpl oyer has presented no evidence indicating that
strikers and/or the UFWengaged i n any msconduct on July 27 at Perrin
Road.

d. Unspecified Days

The Enpl oyer presented several wtnesses who testified about alleged
incidents involving threats or other msconduct which occurred on ot her
dates prior to the election. For exanple, Ilde testified that certain
workers reported threats to him Hs testinony is, of course, hearsay. He
testified that Maria Robles reported that soneone threatened to break her
car. |'ve already discussed this and found that the alleged threat, if nade
at all, was vague, nade by a co-worker and was not real |y taken seriously
by Maria Robl es.

The next specific threat that he referred to invol ved

54



Serafino Gnzal es, but the naker of the threat is not identified, the nature
of the threat is vague, the date of the threat is not specified and the
person threatened, Gnzales, did not testify. (Tr. X11:190-191.) Ilde then
testified about sone vague threats allegedly nade to Jesus Ganboa. However,
Ganboa is a supervisor and there is no evidence that the threat reported by
Ganboa was nade to Ganboa in the presence of agricultural enpl oyees of San
Joaquin/LAL. (Tr. X11: 192-193.)

I1de then all eges that sone ei ghteen (18) workers from Caxaca, Mexi co
nay have related threats to him Again, there is no other testinony about
these alleged threats, nor is there identification of the perpetrators, the
nature of the threat, the date or tine of the threat or the nanes of any of
the eighteen (18) individuals who were allegedly threatened. (Tr. X 11:193-
194.) Again | nust discount this testinony as well.

He testified that Rodolfo Alvarado told Ilde that A varado was
threatened and that apparently his famly was threatened. (Tr. X11:194.)
There is a lack of specificity regarding the context in which the threats
occurred, the identity of the people nmaking the threats, the nature of the
threats, the date, tine or the place where the threats were nade. | wll
therefore, not rely onthis testinony. | further note that when Rodol fo
A varado testified he did not testify about threats to his famly in any
speci fic way.

Ilde then testified that Mario Vargas recei ved a threat

55



related to his daughter in that sone unidentified persons during sone
unspeci fied day were "naking reference of raping her." (Tr. X11: 195.) |
ruled that this testinony was too vague and prejudicial to be relied upon.
| further note that Mario Vargas testified in this hearing and nenti oned
not hi ng about a rape threat against his daughter. |, therefore, di scount
this testinony.

Ilde testified that Manuel Naranjo told himthat the nenbers of the
commttee should go to the house of Ganboa and destroy his van or "give him
punches.” (Tr. X11:202.) | granted a notion to strike this testinony
since there is no clear evidence that Ganboa ever |earned about this threat
or that any msconduct agai nst Ganboa ever occurred.. Further, | note that
Ganboa is a supervisor and not an agricul tural enpl oyee. 23

A fonso Madrigal testified about a nunber of vague threats which ot her
workers told hi mabout. He asserted that Austraberto Juarez told hi mthat
he, Juarez, was threatened by peopl e fromthe Lhion and that was why he was
not going to work. (Tr. IX49-50.) Frst, this is hearsay testinony about
what anot her worker told the wtness. Secondly, the inplied nessage is that
Juarez was afraid because of the alleged threats. | have earlier rul ed that
| woul d subjective testinony. However, even if this type of testinony

regardi ng the hearsay statenents of Juarez were

=1 de stated that he spoke with Ganboa and Ganboa said that he did
not deserve threats. (Tr. XI1:205) However, it is unclear what threats
he mght have been referring to and | amunable to nake a findi ng based on
hi s vague testi nony.
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admssible, | find the testinony is extrenely vague as to content, identity
of the individuals responsible for making the threats, tine and pl ace of the
threats and as to whether other workers were present when the threats were
nade. A though Madrigal subsequently stated that Eren Barajas and Luis
Magana were the ones who had threatened Juarez, | find that these hearsay
statenents are not reliable. (Tr. 1X62-63.) Wen | asked for further
clarification regarding the nature of the threats, the wtness stated that
Juarez told the wtness that "they" told himthat they woul d break his car
and slash his tires if he went towork. (Tr. 1X63.) | find his testinony
to be unreliabl e hearsay.

| have not considered testinony by Madrigal that on the second occasi on
when he asked Juarez why he did not go to work Juarez said that he was
afraid. (Tr. 1X65-67.) | found Madrigal to be an untrustworthy w tness
who gave stock answers. | thought it was nore than coincidental that he
asked several workers on at |east one or nore occasions why it was they were
not going to work and the answer was that they were threatened and were
afraid. For exanple, he al so asked Alvaro Mata why he didn't go to work
and, according to Madrigal, Mita sai d because he was threat ened by peopl e
fromthe Union. However, Miata testified at the hearing that he was never
threat ened by peopl e fromthe Unhion or by anyone else. (Tr. 11X 80 for
Madrigal ' s testinony.)

In light of the express denial by Mata that he was
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threatened or told anyone he was threatened, | discredit the testinony of
Madrigal. (Tr. 1X80.) In addition, Madrigal could not recall nore of the
conversation and he coul d not renmenber when it was that Mata sai d that
Barajas had allegedly threatened him (Tr. IX:8O-86.)24

Madrigal testified that he asked his friend Javier Sandoval, an LQL
worker, why he hadn't gone to work and that Sandoval told hi mhe had been
threatened with a simlar type of threat as that related by other workers to
Madrigal. However, | find that this threat was vague. Madrigal's testinony
regarding this incident was sketchy at best. (Tr. 1X95-98.) A this point
| struck his testinony regardi ng Juavier Sandoval in part because he did not
recall if Sandoval told hi mwho nade the threat

| further note that Madrigal was nuch nore hesitant and nore nervous
on cross than he was on direct. n cross he conceded that Juarez was
sonetimes on the picket line and that sone of his friends told himthey were
on strike because they wanted a raise. In fact a majority of workers told
himthat. (Tr. 1X104-105.) | find that it is nuch nore likely that his
friends and others w th whomhe spoke were not worki ng because t hey
supported the strike rather than because they were gi ven vague threats by

UFWagents or supporters. He even conceded that though he wanted his

2 ¢ was at this juncture that | said on the record that | mght well
reconsider ny earlier rulings in the instant hearing regardi ng whet her |
shoul d al | ow testinony concerni ng the subjective feelings of alleged
enpl oyees who are not subject to cross-examnation. | have ruled in this
decision that 1 was in error in allowng such testinony, and | have not
consi dered such testi nony.
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friends to go to work (he worked throughout the strike) , they knew what
they wanted to do. (Tr. |X 105-107.)

Madrigal admtted that no one ever threatened himduring the strike.
(Tr. 1X139.) In fact, no one asked himto join the strike. (Tr. 1X 118.)

FHnally, though he clained that he saw Barajas at Perrin Road during
the norning of July 24 (Tr. I X 141-142.}, on re-cross he admtted that he
did not hear what Barajas said and that there were a nunber of trucks
between himand Barajas as well as a nunber of workers. (Tr. 1X 149.)

| have discounted Madrigal' s testinony wthout regard to the facts
that his uncle, Trino Aguirre, was an LQL supervisor or that Mdrigal served
as a conpany observer.

Rodol fo Alvarado testified that on or about July 31 his brother
Serafino Alvarado told himthat |lde told Serafino that Serafino shoul d not
go to wrk and that Ilde did not want problens wth Rodolfo. Serafino al so
told Rodol fo that Il1de had said that if Rodol fo worked there woul d be danage
tohiscar. (Tr. 11:30.) MNot only is this unreliable hearsay at a multiple
level, but it is contrary to Ilde's credited denial that he nade any
threats. Rodolfo Alvarado' s testinony is nuch too vague and unreliable to
support any findi ng. 25
Glberto Lopez testified that he worked for LOL as a tomato pi cker in

1989 but did not work on July 24 as several co-workers

25(] early whatever occurred did not affect Serafino regarding the San
Joaqui n/LCL el ection as Serafino was a Triple E enpl oyee i n 1989.
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invited himto participate in the strike at Mrada Lane, a Triple E field,
that norning. (Tr. 11:88-89.) Lopez went to Mrada Lane for the purpose of
supporting the strike and getting a pay increase. (Tr. |1:94-95. )26

This wtness testified that he did not work during the strike because
of fear that sonething woul d happen to him This is the type of testinony I
shal | not consider when preparing this decision consistent with ny ruling
di scussed supr a. 27

Lopez testified that sone unnaned co-workers threatened himduring the
strike. (Tr. 11:115-116.) He clains that he was threatened at French Canp
(one of the labor canps on Ma thews Road) on an unspecified date. In
nonspecific testinony he stated that he thought that if he did go to work
"he woul d be taken out." This is very unreliable testinony and cannot
support a finding. (Tr.l1:118-122.)

He then testified that some of the strikers on the picket line at
Mrada Lane uttered sone vague threats. It is unclear that they were

addr essi ng Lopez, who was one of the strikers on

26I ruled that | would not allowtestinony as to what occurred at

Mbrada Lane, not a San Joaqui n/LCL field, unless there was a show ng t hat
San Joaqui n/ LCL workers were coerced or threatened there. (Tr. 11:103-104.)

27There is also a question as to whether this wtness was an eligible
San Joaqui n/ LAL enpl oyee. He voted chal | enged but ny review of the 2 Board
deci si ons concerning the chal l enged ballots indicate that they did not
resolve his challenge. | further note that | could not |ocate his nane on
the elig bility list (BX7.). However, because | find that his testi nony was
too vague and unreliable to support any finding of coercion, whether or not
he was eligible is not relevant to ny di scussion of the objection regardi ng
coercion and threats.
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the picket line. (Tr. 11:121-126.) He repeated that it was his co-workers
who were uttering these threats. (Tr. 11:137.) After a couple of efforts by
Enpl oyer counsel to elicit fromthe wtness the nane of Eren Barajas as one
of the peopl e present at Mrada Lane who was all egedly uttering these
threats, the Enpl oyer attorney actually nentioned the nane of Eren Baraj as
inoral argunent in the presence of the witness. | ruled that since the
W t ness under st ood sone English and because | observed that as soon as the
Enpl oyer attorney nentioned that nane the wtness signal ed that he wanted to
say sonething, | woul d strike testinony regardi ng Barajas' possible
i nvol venent at Morada Lane. (Tr. 11:138-140.) The wtness testified that he
was threatened by no other persons other than co-workers. (Tr. 11:140.)

Lopez testified that Alvaro Mata did not work during the strike because
Mata was al so afraid that "they" were going to danage his car. (Tr. 11:144-
147.) In addition, tony ruling that | woul d not consider the subjective
reaction of individuals, | note that the threat described by Lopez was vague
and specul ative. Further, Mata denied that he had been threat ened. 28

Lopez' s testinony as to threats related to himby other workers is
hear say and hearsay cannot itself support a finding. Title 8 Glifornia

(ode of Regul ations, section 20370(d).

28As previously di scussed, | have reversed ny rulings granting notions
to strike for failure totie the UFWto alleged threats wth the UFW See,
for exanple, ny ruling at Tr. 11:149 where | struck testinony regardi ng an
alleged threat to Mita. | have considered this testinony even though not
tied to the Union.
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Avaro Mata testified that no one threatened himduring the strike and
he did not tell anyone that he had ever been threatened. (Tr. MII: 9 3.)
Snce | have credited Maita' s testinony, | have discounted the testinony of
Enpl oyer wi tnesses Lopez and Madrigal who claimthat Mata told themthat he
had been t hr eat ened. 2

Based on the above credited testinony and di scussi on of events
occurring on unspecified days, | find that the Enwpl oyer has failed to prove
that any substantial threats or msconduct occurred on these days.

e. Alleged Threats or Msconduct Cccurring in Labor
Canps O G her Locations

The renai ni ng Enpl oyer evi dence regarding coercion or threats
pertained to alleged incidents occurring prinarily at |abor canps. For
exanpl e, Maria Robles testified that during the second week of the strike
she visited the Serra Vista Apartnents to see Raquel Acevedo who worked for
LA.. At about 2 p.m a nunber of people were arriving fromwork. She
clai ned that sone unidentified peopl e fromthe Uhion were outside the houses

yelling at those who were returning fromwork that they were

The UFWrequested in its Post-Hearing Brief at p. 5fn. 7 that |
take admnistrative notice of what | observed precedi ng the appearance of
Mata to testify. Initially, the Enployer wshed to call Mita and asked
that the Board enforce a subpoena. See EX 3 & BX 18. The Misal i a Regi onal
dfice succeeded in persuading Mata to appear at the hearing pursuant to
the subpoena. After Enpl oyer counsel Robert Carrol spoke wth Mata outside
the hearing room Carrol stated on the record that he was not going to call
Mata. It was then that UFWcounsel observed Mata | eaving the hotel where
the hearing was bei ng conducted. UFWcounsel Lyons immediately |left the
hearing roomand brought Mata back several mnutes |later where he testified
as a UFWwi t ness.
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"scabs", "s.o0.b.'s" and "starving themto death.” These unnaned peopl e sai d
that they were unable to get the raise that the hion wanted because of the
strikebreakers. (Tr. X 116-118.)

Robl es then testified in a vague nanner about an incident that
afternoon where 2 unidentified persons took anway 2 buckets of tomatoes from
soneone hol ding the buckets and threw the buckets on the ground. Robles
does not know who these peopl e were nor does she know the identity of the
person fromwhomthe buckets were taken. In a denonstration at the hearing
It appeared to ne that the taking of the buckets was not done in an overly
forceful nmanner even if such an event actually occurred. (Tr. X 120-122.)
Robl es testified that Rodol fo Al varado was present when this incident
occurred. | note, however, that Alvarado did not testify about this event.
Nor does the record indicate whet her the person fromwhomthe buckets were
taken was even a San Joaqui n/LQL worker. It could just as well have been an
Ace worker or a Triple E worker.

Her testinony is too vague to permt a finding of coercive conduct.
First, | don't believe that Robles was a credible wtness, so | doubt -t hat
the incident occurred. Secondly, even assumng that sone such incident did
occur, the record is devoid of sufficient evidence to indicate how nany, if
any, eligible San Joaqui n/ LAL workers observed the conduct and whet her or
not the person fromwhomthe bucket was taken was an eligible San
Joaqui n/ LL enpl oyee. The incident occurred far from San Joaqui n/ LCL fi el ds

and fromthe Enpl oyer's workforce. | also
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di scount Robl es' testinony that she observed this type of "thing" at |east
ten (10) tinmes. There is no other substance to this evidence and | find it
is too vague and unreliable to allowne to base a finding thereon. (Tr.

X 124.)

Robl es next testified about alleged threats to Qga Ramrez and a Ms.
Saucedo. However | struck Robles' testinony for reasons set forth in ny
ruling found at Tr. X 130-132. In short, the hearsay, vague testinony
coul d not possibly support a finding of coercive conduct. Nor could the
subj ective reaction of these 2 individuals suffice to forma basis for a
finding of coercion. Further, for reasons di scussed above, | have
determned that generally Ms. Robles was not a credi bl e wtness.

Rodol fo Alvarado testified that sone 1| weeks after the strike began
he was present for a short tine at a neeting held at the Serra ista canp
during whi ch Hiero was aski ng whet her those in attendance knew of anyone
that was going out to work and that they should talk to themto prevent
themfromgoing to work. The wtness then testified that Hiero stated that
“they" would deal wth "the son-of-a-bitch" that woul d go out to work.

This was the only thing he recalled Hiero saying. (Tr. 11:58.) | find
that this testinony was vague and there is no indication that the all eged
threat was directed towards a specific individual or that any specific

wor ker who worked during the strike was in fact threatened. Al varado
stated that the only bad words used by any of the 3 speakers all egedly
representing the Uhion were "cabron” and "scab". The comments were nade at

a neeting of |abor canp
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residents to solicit their continued support of the strike. The w tness
later stated it was the |abor canp residents who were yelling, "scabs", not
any of the nai n speakers.

For reasons discussed supra | have di scounted much of the testinony of

this wtness. Hs selective nenory as to what he recal | ed bei ng di scussed
at this neeting was a strong indication of the unreliable nature of his
testinony. The neeting of the residents was held in a | arge park and those
I n attendance were scattered about. Spouses and chil dren were present.
A varado did not even go into the park but rather stayed on the street at
the edge of the park. (Tr. 11:82-85.) The wtness agreed that it was a
"social gathering.”™ (Tr. I1:85.) It further appears fromthe wtness's
testinony that a foreman had brought a group of workers fromFresno to work
during the strike and it was at this group that other workers yelled the
word "scabs" as the group passed by the park. (Tr.11:85-86.) Fnally, |
have al ready found that Aguirre was not present at this canp during the
stri ke.

| also note that the wtness testified that nost of the workers who
lived at the Serra ista canp were enpl oyed by Triple E not by San
Joaquin/LAL. (Tr. 11:29; 74.) Avarado testified that only 3 famlies
consi sting of about fourteen (14) workers lived at Serra Mista and there is
no evi dence that any of themwere present during the incidents di scussed

above. 30

U am striking Alvarado's testinony that he was afraid that "they"
woul d danage his car. There is no objective basis for this expressed fear,
So it is a subjective reaction which is
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| have al ready discussed the testinony of G lberto Lopez regardi ng
alleged threats nade to hinself and Alvaro Mata at the | abor canp on French
Canp Road. | have found that neither Lopez nor Mata were threat ened.

In an enlightening comment on picket |ine conduct, Ilde testified that
frequently peopl e screaned at repl acenent workers wthout naking specific
threats. There nmay have been nonspecific threats shouted by strikers. In
any event a group of captains was forned by Eren Baraj as and Augustin
Ramrez to control the words used by the strikers. (Tr. X11:36.) This
testinony is consistent wth that of Barajas.

I1de's testinony regarding Mari a Robles was al so of interest. He
testified that Robles was afraid only of not being able to work because of
the strike. She had to pay nuch nore rent than nany of the strikers.

Robl es was in the mnority of those individuals who w shed to work.
According to Il de, Robles was not afraid of the strikers. (Tr. X11:31-32.)

Wth respect to the various threats related to Ilde, Ilde testified
that he did not discuss any of these threats wth L workers other than
sone coormttee nenbers. (Tr. X11:239.) It would, therefore, appear that
these hearsay threats were not dissemnated to nore than a handful of San
Joaqui n/ LQL wor kers.

Dol ores Hiuerta testified that after the Ui on took over

hereby stricken. He further indicated that he was wal king around tal king to
Triple Eworkers for a fewmnutes during this neeting at Serra M sta.

(Tr. 11:840 H s description of his conversations wth Triple E workers does
not in any way tend to establish an at nosphere of fear or coercion.
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the strike she net wth Ilde and other workers and told themthat it was
inportant for the workers to get involved in obtai ning authorization cards
inorder to keep the strike non-violent. (Tr. XII: 100.) Huerta also
testified that she told Ilde not to beat up Luis Magana when she becane
anare 'that 1lde was nad at Magana for all egedly speaking with an agent of
another labor union. (Tr. X1I: 95-98.) The point of this incident is not
that Magana in fact spoke with a representative of another union but that
Hierta, as an agent of the UFW nade an effort to reduce the potential for
vi ol ence.

| find based upon the above-di scussed testinony that the Enpl oyer
failed to prove that any viol ence, coercion or other m sconduct occurred
at any labor canp or at any agricultural field. The Enpl oyer w tnesses
were either not trustworthy or their testinony was too vague to support
any finding that any msconduct occurred.

B. ANALYS S

(1) Aleged Incidents of Threats, M ol ence & Qoercion

The burden of proof in an el ection proceedi ng under Labor Code section
1156.3(c) is on the party seeking to overturn the election. (TW Farns
(1976) 2 ALRB No. 58; Bright's Nursery (1984) 10 ALRB No. 18; NLRB v. Gl den
Age Beverage Gonpany (5th Ar. 1969) 415 F. 2d 570: NLRB v. Wiite Knight
Manuf act uri ng Gonpany (5th dr. 1973) 474 F. 2d 1064, 1067.) The Board has

l ong recogni zed that this is a heavy burden, requiring an objecting party to

cone forward wth "specific evidence that
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m sconduct occurred and that this msconduct tended to interfere wth
enpl oyee free choice to such an extent that it affected the results of the
election." (Bright’s Nursery (1984) 10 ALRB No. 18, pp. 6-7; see also Agri-
Sun Nursery (1987) 13 ALRB No. 19, p. 5. See also NRBv. Giffith
Qdsnobile, Inc. (8th dr. 1972) 455 F. 2d 867, 871.)

In Kux Manufacturing Go. v. NLRB (6th dr. 1989) 890 F. 2d 804 [132

LRRM 2935], a court of appeals stated that,

‘[Blallots cast under the saf eguards provi ded by Board procedure
[presunptively] reflect the true desires of the participating

enpl oyees. NLRBv. Zelrich ., 344 F. 2d 1011, 1015 [59 LRRV
2225] (5th dr. 1965). Thus, the burden of proof on parties

seeki ng to have a Boar d- supervi sed el ection set aside is a "heavy
one.' Harlan 14 Goal G. v. NLRB, 490 F.2d 117, 120 [85 LRRVI 2312]
(6th dr.), cert, denied, 416 US 986 [36 LRRVI 2156] (1974); see
also NLRB v. Frst Uhion Managenent Inc. , 777 F.2d 330, 336 [120
LRRVI 3437] (6th dr. 1985) (per curiam) . This burden is not net
by proof of msconduct, but ' [r]ather, specific evidence is
regui red show ng not only that unlawful acts occurred, but al so
that they interfered wth the enpl oyees' exercise of free choice
to such an extent that they nmaterially affected the results of the
election.' NNRBv. Bostik ODv. WBMQorp., 517 F.2d 971, 975 [ 89
LRRM 2585] (6th dr. 1975) (quoting NLRB v. Wite Knight Mg. .,
474 F. 2d 1064, 1067 [82 LRRM2762] (5th dr. 1973) ) .

(1d. at 808 [2939].)

| have found that no UPWprinci pal engaged in any msconduct affecting
San Joaqui n/ LAL workers. In light of the Enployer's position that certain
strikers and UPWsupporters were agents of the Lhion, it is necessary to
briefly reviewwhat is required to establish agency. The Board has hel d
that the burden of proof in determning union agency is on the party
asserting the agency relationship. (San Dego Nursery (1979) 5 ALRB Nb.
43, p. 7.)
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The Board held in San D ego Nursery that the fact that enpl oyees sought

advice and net wth UFWofficials during the organi zing canpaign is
insufficient to establish apparent authority under the ARA (Id. at p. 7.)
Qherwi se, the ability of unions, "to advi se and encourage workers w shing
to seek union representation” woul d be hi ndered because of the potenti al
liability for the msconduct of individual enpl oyees and woul d al so infringe
upon enpl oyees' section 1152 rights to self-organization. (Id. at p. 7.)

Again, the Kux decision is instructive,

"~ Generally, a union is not responsible for the acts of an

enpl oyee, unl ess the enpl oyee is an agent of the union." Kitchen

Fresh, Inc.. v. NLRB, 716 F. 2d 351, 355 [114 LRRM 2233] (6th dr.

1983). The conduct of pro-union enployees will only be attributed

to a union where the union has ' instigated, authorized,

solicited, ratified, condoned or adopted" the conduct. 1d. 'The

test of agency in [a] union election context is stringent,

i nvol ving a denonstration that the union placed the enpl oyee in a

position where he appears to act as its representative; it is not

enough that the enpl oyee unilaterally clains representative

status.'" Tuf-Hex Gass v. NLRB, 715 F. 2d 291, 296 [ 114 LRRV 2226]

(7th dr. 1983) (enphasis in original) (citation omtted).

Kux Manufacturing Go. v. NLRB (6th d'r. 1989) 890 F.2d 804, 809, [132
LRRVI 2935, 2939] .)

The Enpl oyer here did not establish that the UFWexpressly granted
authority to any worker or striker. Rather, Bren Barajas' testinony is
unrebutted that the only authorized UFWagents besides hinself in the San
Joaqui n/ LQL el ection were Augustin Ramrez and Dol ores Hierta. Nor has the
Enpl oyer establ i shed apparent authority whi ch woul d require sone type of

ratification or acqui escence fromthe UFW (Furukawa Farns, |nc.
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(1991) 17 ALRB Nb. 4, pp. 15-18.)

In Kux, a union organi zer had enpl oyees forman I n-plant Q gani zi ng
Gmmttee (IPAD for the purpose of soliciting union authorization cards and
per suadi ng enpl oyees to vote for the union. The commttee nenbers solicited
support for the union at work and attended organi zati onal neetings where
they assisted the uni on organi zer in answering enpl oyee questions. In
addi tion, the organizer told workers that they coul d contact one of the
commttee nenbers if they could not reach the organi zer. Sone commttee
nenbers nmade threats of job | oss once the union got in as well as physi cal
threats. However, the court affirned the Board's ruling that since
nenbership in the IPOC was open to all interested enpl oyees and its sol e
function was to distribute information and solicit authorization cards, the
| POC nenbers had so few responsibilities and such limted authority that no
one woul d mstake themfor agents. (ld. at p. 29-39.)

Smlarly, after the Uhion took over the strike late in the norning of
July 26, sone nenbers of the coomttee then becane URWsupporters and
hel ped to gather support for the Uhion regarding the strike and,
presunably, for the election. There is no substantial evidence that
Baraj as authorized the strikers to be in a position where they woul d appear
to be representatives of the Lhion. Nor is there evidence that Barajas or
other Uhion agents ratified, condoned or adopted the conduct of the
strikers.

In Kux, the conpany al so argued that an enpl oyee who was not a nenber

of the IPOC was an agent of the uni on because he was
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so active and vocal in his support for the union. The court hel d, however,
that there was no evi dence that the uni on organi zer ever authorized this
enpl oyee to speak on behal f of the union, nor was there evidence that he
endor sed any of the enpl oyee's statenents or that he even knewthat the
enpl oyee was naki ng such statenents. "Evidence which nerely shows that an
enpl oyee spoke and acted in support of unionization on his own initiative
does not denonstrate agency status."
(ld. at p. 2940.)

In a recent decision, this Board has found pi ckets who are supporters

not to be union agents. (Triple E Produce Gorporation (1991) 17 ALRB Nb.

15.) The facts in Triple E are very simlar to the ones in the instant
nmatter. There was a strike situation which was the product of i ndependent
enpl oyee action inplenented prior to the intervention of the UFW As was
the case wth Triple E the strike at San Joaqui n/ LCL i ncl uded pi cketi ng,
epithet calling, and denonstrations of hostility toward repl acenent
enpl oyees. It is also accurate that when engaged in picket line activities,
the striking San Joaqui n/ LCL enpl oyees were acting in the sane nanner
basically as they had prior to the invol venent of the Lhion. And, sone of
the pickets, like the Triple E pickets, did wear UPWbuttons and carried UFW
flags after the Lhion took over the strike.

In Triple E the Board held that "the pickets conprised a * large
and anor phous' group whose nenbers were not necessarily viewed as Unhion

agents by nonstriking enpl oyees." Canpai gn
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activity al one does not establish the requisite close connection with the
Lhion. (GCertain-Teed Products Gorp. v. NLRB (7th dr. 1977) 562 F. 2d 500,
509-510 [96 LRRM 2504].)" (ld. at p. 8; see also Heasant Valley Vegetabl e
G- (1982) 8 ALRB No. 82 where the Board stated it woul d not base a

finding of agency on weak evi dence because "the consequences of Uhi on agency
by ' apparent authority’ often are contrary to the self-organization rights
guar ant eed under section 1152 of the Act." |d. at pp. 7-8; see Agri-Sun
Nursery (1987) 13 ALRB No. 19 at p. 6; Matsui Nursery, Inc. (1983) 9 ALRB
No. 42 at p. 4.)%

In Sripco Sales v. NLRB (7th dr. 1991) 137 LRRV 2544, the court of

appeal s rejected an enpl oyer's claimthat a union had engaged in

intimdati on and coercion of workers by vandalizing the autonobiles of a
bargai ning unit enpl oyee who refused to sign a union card and a supervi sor.
Both individual s told other workers that the union was responsible for the
property damage. The worker's car was vandal i zed in the enpl oyer's unfenced
parking lot and the supervisor's car was vandal ized in front of his hone,

both incidents occurring about a nonth before the

31I n Certain-Teed Products Gorp. v. NLRB (7th Qr. 1977) 562 F.2d 500,
the court held that nenbers G the in-plant organi zing conmttee who were
involved in leafletting and encouragi ng enpl oyees to sign authori zati on
cards were not union agents. There were no specific nenbers of the in-plant
organi zing coomttee, and anyone who attended a neeting coul d be a nenber .
In addition, union organi zational literature and buttons were available to
all enployees to take. Nor did the union organi zer ask specific enpl oyees
tosolicit cards or leaflets. Athough this case did not involve threats
but rather related to cooments about the waiver of initiation fees, it is
instructive for its discussion of union agency. (ld. at pp. 509-510.)
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el ection. However, the enpl oyer was unabl e to persuade the NLRB that there
exi sted a sufficient connection between the vandal i smand the union. The
court agreed wth the NLRB that the union was not responsible for the acts
of vandal ismand the court upheld the election. (lId. at p. 2548.)

In Kitchen Fresh, Inc. v. NLRB (6th dr. 1983) 716 F. 2d 351, the court

of appeal s upheld the NLNRB's finding that a principal in the in-plant
organi zing conmttee was not an agent of the union regarding the circulation
of certain runors. The court states that the party seeking to prove that a
worker is a union agent nust show that the union instigated, authorized,
solicited, ratified, condoned or adopted the enpl oyee's actions or
statenents. (Id. at p. 355.) To clothe an enpl oyee wth apparent authority
to act on behalf of the union, the party seeking to hold the uni on
responsi bl e nust show that the enpl oyee recei ved fromthe uni on sufficient
authority to create a percepti on anong ot her workers that the enpl oyee acts
on behal f of the union and that the union failed to repudi ate or di savow the
worker's statenents or actions. (ld. at p. 355.) Hnding that the
princi pal was not an agent of the union, the court noted that the worker
hel d no formal position wth the union. Even though the record established
that the worker was clothed wth sone authority to act on behal f of the
union, it appeared that the union disavowed the runor. (Id. at p. 355.)

At different points in the hearing, the Enpl oyer appeared to assert

that such individual s as John Aguirre, Juan Manual
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Naranjo, |lde and Luis Magana were agents of the UFW There was, however, a
failure of proof to establish that the Uhion through Eren Barajas or any of
the other Uhion agents (e.g. Augustin Ramrez or Dol ores Hierta) expressly
granted authority to any of these individual s or to anyone el se.

Nor did the Enpl oyer establish that any of the alleged agents had
apparent authority to bind the Lhion. Board precedent is clear that
strikers and workers on the picket |ine do not becone union agents w t hout

nore. (See Triple E Produce Corporation, supra.)

The Enployer cites inits brief 2 clearly distingui shabl e cases for
the proposition that the UFWis sonehow responsi bl e for the mass actions of
I ts nenbers.

In Uhited Sates v. International Lhion, UMW of A (1948) 77 F.

Supp 563, the Dstrict Gourt judge had to determne if the president of the
Lhited Mne Wrkers had violated a court order to halt a strike. The case
had nothing to do wth an el ection or whether a union or union agents had
engaged i n coercive conduct prior to an election. The judge found that the
uni on president had i n essence asked union nenbers to strike and coul d not
avoid a contenpt citation just because he had not used the word "strike" in
his communi cation to the union nenbers. Further 87%of the workers who

val ked out were actual nenbers of that union. Here there is no evidence that
the strikers were actual ly union nenbers. Though sone had si gned

aut hori zation cards, the record does not indicate that any paid dues or

enj oyed the benefits and
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obligations associ ated w th uni on nenbership. Therefore, the Uhion can not
be said to have the sane control over the strikers as the president of the
M ne Varkers Uhion presunmably had over his uni on nenbers.

Snmlarly, Vulcan Miterials . v. Lhited Sates Seel Wrkers (5th

dr. 1970) 430 F. 2d 446 invol ved a secondary boycott case, not a Board
conducted el ection. Further, there is no evidence that the strikers in San
Joaqui n/ LL were actual | y UFWnenber s.

As the Enpl oyer has failed to carry its burden to denonstrate that
certain naned individual s were Uhion agents, it nust now be determned which
standard to use to evaluate the conduct of the Uhion supporters and strikers.
Wiere a party is invol ved and found responsi bl e for certain activity, a
stricter standard wll be applied. For exanple, if the msconduct is
attributable to the union, an election wll be set aside if it may reasonably

be said to have affected the outcone of the election. (See Baja's H ace

(1984) 268 NLRB 868.) Wiere, however, as in the instant natter, there is no
substantial evidence of union responsibility or conplicity, then the Board
applies athird-party standard. "The test for setting aside an el ection
because of third-party conduct is whether the conduct was so aggravated t hat
it created an atnosphere of fear or reprisa naking enpl oyee free choi ce

inpossible.” (Triple E Produce Gorporation, supra; Id. at pp. 8-9.) Both

the ALRB and NLRB gi ve | ess weight to msconduct attributable to union
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supporters or workers than to union officials, organi zers or agents. (T.
Ito S Sons Farns (1985) 11 ALRB No. 36 at p. 10; see al so Agri-Sun Nursery
(1987) 13 ALRB Nb. 19; See also Sate Bank of India v. NNRB (7th dr. 1986)
808 F.2d 526, 539; NLRB v. Hydrotherm Inc. (4th Ar. 1987) 824 F. 2d 332

| note that in tw recent Board decisions the nargin of victory is
considered as a factor in assessing whether the el ecti on shoul d be set
aside. (Triple E Produce Gorporation, supra, see |HED at p. 50; Furukawa

Farns, Inc. (1991) 17 AARB No. 4 at p. 33.) Here, the Lhion enjoyed a | arge

nargin victory.
The Enployer cites inits brief several cases whi ch shoul d be

di scussed. In Seak House Meat Conpany, Inc. (1973) 206 NLRB 28, the uni on

recei ved four votes and no union received three. A 16-year old part-tine
enpl oyee was threatened wth death by a co-worker if he voted agai nst the
union. The co-worker brandished a knife at the tine. Aweek later and a
week prior to the el ection, the same co-worker threatened the enpl oyee

again. Several says prior to the election, the young worker who had been
threat ened was agai n threatened by another co-worker if the union |ost the
election. As aresult of these threats, the young worker did not vote.

Al though none of the threats were attributable to the union, the
national board set aside the election because of threats of bodily harmand
reprisals directed at a 16-year ol d enpl oyee with the obvi ous ai mof
influencing himto vote for the union. The national board found that under

the circunstances the character
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of the msconduct was so aggravated that it created an atnosphere of fear
and reprisal rendering a free expression of choice inpossible. (Id. at p.
29.)

In Sequatchie Vall ey Goal Corporation (1986) 281 NLRB 726, the nati onal

board set aside the el ection based upon third-party conduct which included a
threat to a co-worker to "burn himout." The threat was followed wthin a
coupl e of days by the perpetrator of the threat visiting the hones of the
nei ghbors of the victi mbraggi ng about burning out the victimand his wfe.
The victimof the threats spoke with six other enpl oyees about this threat.

Anot her co-worker threatened the sane individual by stating that
unl ess he supported the union, he would "sick" the nmaker of the threat on
him

Yet another co-worker told the victimthat if the union did not get a
contract wthin a couple of nonths, there is going to be a strike and
"that's when the killing will start.” The co-worker then el aborated that,
" Lhi on peopl e have peopl e in the woods to do that." (ld. at p. 726.)

There were yet other threats of violence including shooting and
choking. The union's nmargin of victory was 31 to 19.

Inlight of this series of serious threats which were di ssem nated
anong a significant nunber of enpl oyees, the national board found that the
cunul ative effect of these threats created an atnosphere of fear and

coer ci on whi ch precluded a fair
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el ection.

In Teansters Local 703 (Kennicott Brothers Conpany)

(1987) 284 NLRB 1125, union agents threatened an enpl oyee w th physi cal
harmand then brutal |y assaulted the enpl oyer's president and its nmanager
in the presence of approximately 15 unit enpl oyees and custoners. The

nati onal board set aside the el ection even though the incidents of threats
and vi ol ence occurred three nonths prior to the election. The union had
won the decertification election by a 12-10 nargi n.

In Sub-Zero Freezer Conpany, Inc. (1984) 271 NLRB 47, the NLRB set

aside an el ection based on third-party threats of a very serious nature.
The threats included threats of physical violence and danage to

autonobi | es. The threats occurred in the context of a significant anount
of property damage and the nman naking the threats was nuch larger than the
two wonen agai nst whomthe threats were nade. In addition, the person
naki ng the threats underscored the threats when he waited outside the

| unchroomon el ection day, "scrutinizing the voters." (ld. at p. 1523,)
Further, many enpl oyees were aware of the threats and the el ection was so
close that a change in just one vote woul d have resulted in a different

out cone.

Inlight of ny findings that no Union agent nade any threats and that
no third party nade any threats conparabl e to the ones di scussed in the
above-cited NLRB cases and considering the Lhion's |arge nargin of victory,
| find those cases di stingui shabl e and inapplicable to the facts of the

I nst ant
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natter.
Li kew se, the two ALRB deci sions cited by the Empl oyer are al so

distinguishable. In T. Ito & Sons Farns, supra, there were threats of job

loss, threats to call the mgra (the Immgration & Naturalization Service),
and threats nade on election day. The threats in Ito had two purposes which
were to coerce workers to join the strike and, on el ection day, to vote for
the union. (1d. at p. 16.) The Board found that, "the threats were

w despread, directed at a large portion of the voting unit (i.e.,
nonstrikers), repeated y nmade, acconpani ed by sone acts of force, and nade
during the tine workers were waiting inline to vote." (Id. at p. 16.)

Inthe instant natter, | have found that threats were not w despread,
were not repeatedly nade, nor were they acconpani ed by sone acts of force.
Further, there were no allegations of threats made on el ection day and | find
that none were nade on el ection day or the day before the election. Nor were
there any threats to call the mgra or that replacenent workers would | ose
their jobs. (ld. at p. 16.) Fnally, there was no rejuvenation of threats
at or near the tine of the election.

In Ace Tomato Conpany, Inc. (1989) 15 ALRB No. 7, the Board found t hat

incidents of actual, as opposed to nerely threatened, violence occurred on
the day of the electionitself and wthin the three days leading up to the
election. (ld. at p. 4) The Board pointed to an incident where three days
before the el ecti on uni on supporters bonbarded the car of a | abor consult ant

w th
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tomat oes and hard dirt rocks, surrounded it while pounding on it wth their
fists, and rocked the car as if intending to overturn it. This occurred
before a substantial portion of the work force. Further, on the sane day
strikers bonbarded sonme crew nenbers wth hard dirt clods and unri pe
tonatoes. Sone of the workers who were struck wth the clods and/ or
tonatoes actually cried out in pain. A |east 150 persons observed this
assault. (1d. at p. 6.) Then on the day of the election, a car contai ning
an enpl oyer | abor consultant was surrounded in or around the polling area by
70 uni on adherents who attacked the car wth hard dirt clods and unri pe
tomatoes. The car was then rocked by 30-35 of the union supporters. The
Board pointed out that these incidents of violence and assaults were
w tnessed by a very substantial nunber of enpl oyees.

Inthe instant natter, no such violent conduct occurred. There were no
i nstances of violence or assaults agai nst Enpl oyer |abor consultants. Nor
was there any inproper conduct on el ection day. Indeed, there was no
throwng of tomatoes, dirt clods or rocks at any tine. There was no damage
to vehicles. There was no novi ng or shaking of vehicles. There were no
threats made by Lhion agents, nor was there any specific threats nade by
third-parties. There is no credi bl e evidence that any worker was di ssuaded
fromvoting in the election. | find that the UPAWnade efforts to nonitor
strikers and supporters. |Ilde testified that on July 27 Barajas appoi nt ed

pi cket captains. Dolores Hierta and Barajas invol ved workers in soliciting
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aut hori zation cards and stressed non-vi ol ence. Hierta and Baraj as nade
efforts to prevent Ilde fromfighting wth Magana.

Lhlike the situation in [to where the Board found that four strikers
punctured the tire of a vehicle of a non-striker parked at the edge of the
field, | amunable to find on the credited testinony that strikers caused
vehi cl e danmage to repl acenent workers.

Though the above two cases are clearly distinguishable fromthe instant
natter, it is inportant to note that in both of those decisions the Board
used an obj ective standard by whi ch they eval uated and neasured t he
msconduct. For exanple, in lto the Board held that the subjective reaction
of the enployer's general manager to an assault was "irrelevant to a
determnation as to whet her Vasquez' actions woul d reasonably tend to coerce
the 50 enpl oyees who w tnessed the incident or those who nay have heard
about it. (See Triple E Produce Gorp., supra, 35 Gal.3d 42.)" (T. Ito &
Sons Farns, supra, 11 ALRB No. 36 at p. 15, fn. 14.) In other words, the

subj ective reaction of a person threatened or otherw se coerced is
irrelevant to whether the el ection should be set aside. (ld. at pp. 10-11.)

Smlarly, the Board in Ace Tonato GConpany, Inc., supra, relied on the Ito

deci si on.

The Board' s recent decision in Triple E Produce orporation, supra,

where the Board upheld a strike election in a very simlar factual setting
Is clearly applicable precedent. Based upon ny findings, the two factual

situations conpel the sane result.
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| have further found that whatever msconduct did occur was not in
close proximty to a Uhion presence and was not ratified nor instigated by
the Lhion. | have, therefore, applied the third-party standard to the
events di scussed above.

Smlar tothe Board s finding in Triple E Produce Corporation, supra

| have found in the instant natter that, "There was no consistent pattern of
conduct revived through the el ection or designed to i nfluence the manner in
whi ch enpl oyees woul d vote or whether they ultimately would vote at all. At
nost, the record reveal s isolated and unconnect ed i ncidents in which
stri ki ng enpl oyees sought to persuade their replacenents to w thhol d I abor
in support of the strike." (ld. at pp. 10 and 11, fn. 4.)

| also note that the Uhion enjoyed a substantial nargin of victory
inthe instant election simlar to that found in Triple E

Application of the third-party standard to the specific findings I
have nade clearly requires that this el ection be upheld. There, was no
msconduct at Perrin Road on July 24, on July 26, on July 27, or at any
other tine. Nor did the Enpl oyer prove that m sconduct occurred at
Marianis on July 27 or on any other date. Further, the Enpl oyer failed to
prove that substantial threats or m sconduct occurred on ot her unspecified
days discussed supra. Finally, | have found that the Enpl oyer did not
prove that substantial threats or other coercive conduct occurred at | abor

canps during the strike. Even if sone |imted
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type of msconduct did occur, there is no evidence that substanti al
nunbers of San Joaqui n/ LAL workers observed the incidents or heard about
32

t hem

C RECOMMENDATI ON

Based upon ny findings of fact and anal ysis, | have concl uded that no
aggr avat ed msconduct occurred and that the workers were able to freely
deci de whether or not to select the Uhion during the election. No UFW
organi zer or agent nade any threats, nor did Unhion supporters or strikers
nake threats. There is no evidence that any worker was deterred fromvoting
by a coercive atnosphere. |, therefore, recommend that this objection be
di sm ssed.

V. Wo Is Satutory Enpl oyer For Purposes
(ol | ect1 ve Bargai ni ng

A Introduction

For many years Sam Loduca (Samor Loduca) was in charge of both San
Joaquin and LA.. A though Loduca gave up his stock in LA. in early 1987, he
still nade key decisions regarding L |abor relations through the el ection
in 1989. A the tine of the election he was a nenber of the Board of
Orectors of the Lathrop FarmLabor Center which was and still is as of the

date of this

32I\b natter what msconduct rmay have occurred in Triple E (where the
Board upheld the election) or in Ace (where I, as the I|Hg recomended t hat
the el ecti on be uphel d), there was absol utely no substantial m sconduct
proven invol ving San Joaqui n/ LAL workers. Though | have found that no cars
were danaged, | note that the NLRB has uphel d el ecti ons where a uni on was
found responsi bl e for car danage (see Avis Rent-A-Car System Inc. (1988)
280 NLRB 580) and where unidentified third-parties vandalized cars of a
\ggzze; and a supervisor (see Sripco Sales v. NLRB (7th dr. 1991) 137 LRRM
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hearing the landlord of LO.. Wen anal yzing the rel ationshi p between San
Joaquin and LA, it is also inportant to consider the relationship of LCL
Wth several other entities, none of which have been controlled by Sam
Loducas relatives. These entities include VWL Transport, Inc., SPJ,
Lat hrop FarmLabor Center, Loduca & Chavez, and a conpany, L& Transpl ant,
owied by Samand Frank Loduca whi ch sold to San Joaquin tormato plants for
transpl anti ng.

M/ review of the record indicates that LOL is not a financially sound
busi ness entity. It usually |oses noney on an annual basis and is unabl e,
w thout the assent of San Joaquin, to provide pay rai ses or additional
benefits to its enpl oyees. n the other hand, San Joaquin has substanti al
assets, appears to nake a profit on an annual basis and is in a much sounder
financial position to provide enpl oynent for the harvesting enpl oyees than
is LA.. Even were this Board to find that L. is a custom harvester, there
IS no doubt that San Joaquin is the nore stable entity upon which to affix
the bargai ning obligation. For reasons to be discussed infra, | find that
San Joaquin is not a commercial operation outside of the jurisdiction of the
ALRB.

B Fndings 0 Fact

1. San Joaquin Tomato G owers, Inc.

(a) Hstory
San Joaqui n was incorporated in 1960 or 1961. (Tr. 1:76-77.) Though
Loduca testified initially that San Joaquin's busi ness was the packi ng,

shi ppi ng and selling of green tonatoes
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(Tr. 21:10.), it becane apparent fromthe testinony of Jimmy Chavez (Jim
Jimmy or Chavez) that San Joaqui n al so engaged in fanning activities
including the planting of tonatoes on | and owned by sone of the owners of San
Joaquin. (Tr. 1X19-20; M11:10-12, 76-78; X 50-52.) Ghavez testified that
LAL provided the workers who did the planting for San Joaquin. (Tr. X 50-52;
MI1:77-78.) The use of LQL workers to do sone of the planting as well as
all the harvesting of tonmatoes grown by San Joaquin is additional evidence of
the integrated operation controlled by San Joaquin. |If the Board agrees that
L. is a labor contractor rather than a customharvester then San Joaquin is
responsi bl e for LAL's harvesting enpl oyees.

In 1960 at a tine when Loduca was al ready invol ved with San Joaqui n,
San Joaquin entered into an agreenent with Loduca Farns, a sole
proprietorship owned by SamLoduca, to harvest San Joaqui n's tonat oes. 3 Sam
Loduca control |l ed both San Joaquin and LQ. for nmany years. Watever
negoti ati ons occurred between San Joaquin and LQL fromthe early sixties
until early 1987, when Loduca relinquished his shares in LOL to Ji my
Chavez, were really conducted between Sam Loduca wearing the hat as

president of San Joaquin, and Sam Loduca wearing the hat of president of

33Loduc:a Farns was incorporated by SamLoduca in 1968. (See UFVWK 2S3
representing the articles of corporation and mnutes of first board neeting
of Loduca FarmLabor, Inc. respectively.) Loduca FarmLabor Inc. was |ater
renaned LCL Farns, Inc. (See UM 8, 9, & 10).
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LA Farns. 34

At the tine that Loduca retired in 1990 fol l ow ng the 1989 el ecti on,

t he sharehol ders included hinsel f, A bert Fonseca, TomPerez, Daniel Perez,
Earl Perez and Mke Perez. These individual s were sharehol ders in 1989.
(Tr. 1:10.)

During the second tine that Loduca testified when he was called as a
UFWw t ness, he conceded that San Joaquin did engage in the grow ng of
tonatoes in Blythe. (Tr. X:144-146.) This is additional evidence that San
Joaquin, in addition to its packing, shipping and selling operation, also
engaged directly in growng tonmatoes and other farmng activities.

LA. al so supplied workers to plant on property owned by Tanaka and
Dutra. (Tr. MI11:78.) Gnavez further testified that LCL in the past
provi ded equi pnent used for planting including rowtractors and pl anters.
However, at sone point in the md 1980's San Joaqui n bought their own row
tractors and pl anters. For that reason all LOL had been doing in the recent
past was to provide labor for the planting. (Tr. IX 18, X 52.) Chavez
further testified that none of LAL's other clients from 1985-1990 suppl i ed
the planters as did San Joaquin. (Tr. X 17.) This cuts against the
Enpl oyer's position that LCL is a stand-al one customharvester wth respect
to San Joaqui n.

Sam Loduca further testified that he paid | abor contractor

¥The nature of negotiations between San Joaquin and LQL are inportant
as they show the conpl ete domnance of San Joaquin over LQL and they wl|
be discussed in nore detail in the section on LQ.
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Juan Reyes approxi nately $30,000 in April and May of 1989 to do planting for
San Joaqui n on property owned by the Perez Brothers or the Perez Trust.

(Tr. X: 154-158.) It appears that |abor contractor Juan Reyes does

pl anting work under the supervision of San Joaquin (al though Loduca was
somewhat uncl ear as to whether LQL Farns was invol ved wth respect to those
2 nonths) and that the sane |abor contractor does harvesting under LA s
supervision. (Tr. X:154-158.) The evidence suggests that San Joaqui n does
nore than just pack and ship tonatoes.

San Joaqui n al so operates a packing shed in B ythe and grows tonat oes
in partnership wth the Hill Brothers and Haskel | Jacobs. They farm
approxi mately 250 acres. In fact, 2 or 3 nechanics and hel pers fromthe San
Joaquin shed in the Stockton area also work in the B ythe shed. (Tr.

X : 144-148.)

San Joaqui n has not had a labor contractor license. (Tr. 1:26.)
However, the | abor contractor |icense used by LOL Farns is in the name of
Jimmy Chavez and Sam Loduca.

In 1989 San Joaqui n had contracts wth about fifteen (15) growers.
These growers did not hire anyone but LCQL to do the harvest of tonatoes.

San Joaquin hired L. to do the harvest for these fifteen (15) growers.

Sam Loduca hired Jimmy Chavez, the current president of LA, when
(havez was 17 years of age, to work for Loduca FarmLabor, Inc. back in the
1960's. (Tr. 1:80-81.) Chavez becane a trusted enpl oyee of Loduca s and
becane a sharehol der in Loduca FarmLabor, Inc. in 1968 and eventual |y was

gi ven Sam Loduca' s shares
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as well as Mincent Loduca's shares of LOL's stock by early 1987. (Tr.
1:9.6.) They naintained a very close rel ati onship even after Sam
transferred his shares of stock. For exanple, | have credited Chavez' s
testinony that he imnmedi ately notified Samof the 1987 work stoppage even

t hough Samwas no | onger a sharehol der or officer in L. Smlarly,
(havez al so notified Samof the 1989 work stoppage as well as the 1990 work
stoppage at LQA.. = Anot her exanpl e of the close relationship is that LA, at
Sams request, kept on its insurance policy an enpl oyee who had wor ked for
San Joaquin.  San Joaqui n then reinmbursed LAL for paynent of the insurance
premum (Tr. X: 159.)

There are nmany ot her exanpl es of the close rel ationship between Sam
and Jimy (havez (and between San Joaquin & LAL Farns). LA | eases office
and shop premses fromLathrop FarmLabor Genter (Lathrop) which is run by
Leonard (al so known as "Leo" ) Loduca, Sams brother. SamLoduca is a
nenber of the board of directors. It turns out that San Joaquin in 1939
rei nbursed Jimmy Chavez for the rent that LOL paid to Lathrop. A though San
Joaqui n kept sone equi pnent on the premses | eased to LOL and used one of
the shops, | find that in essence the paynent by San Joaquin to LOL is a
| east a partial reinbursenent for the rent LQL pays to Lathrop. This

r ei nbur senent

35Alt hough Samand Chavez attenpted to explain Chavez's notifying Sam
of these work stoppages on the basis that Samwas president of San Joaquin
for whomLCL was harvesting tonatoes, | find that the real reason Chavez
notified Samis because Samwas in control of |abor relations for LOL Farns
in 1987 and 1989 for all practical purposes. This wll be di scussed
further under the section related to L.
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denonstrates not an arns | ength busi ness rel ati onshi p between San Joaqui n
and LO.. San Joaquin is clearly very involved in a nunber of business and
| abor relation functions of LQL. (Tr. X :159-161.)

The cl ose rel ationshi p survived Sams relinqui shnent of his LCL
shares to Jimmy in 1987 and endured through the el ection of August 11, 1939.
Further, ny review of the record indicates that the close rel ati onship
between San Joaqui n and LCL was ongoi ng as of the tine of the hearing in
this natter.

(b) I ncone, Expenses & Assets

Samtestified that the assets of San Joaquin were val ued in 1989 at
approxinately v2 mllion dollars. San Joaquin | eased the packi ng shed from
the Perez Brothers, who are shareholders in San Joaquin. (Tr. 1:50-51.) In
addi ti on to packi ng shed equi pnent, San Joaqui n owned a coupl e of Peterbilt
trucks, an International truck, autonobiles and sone planters. (Tr. X:248.)
San Joaquin al so owned 2 farmtractors and 2 "yard goats" which are shuttle
trucks. (Tr. 1:48.)

San Joaqui n enpl oyed 300 packi ng shed enpl oyees including 5 office
persons, 4 or 5 nechanics and 2 sal espersons. (Tr. 1:26.)

San Joaqui n's expenses in 1989 in grow ng tonatoes was $3, 769, 738. 44.
(Tr. X:56; see al so UPVK 44a)°® A review of UFWExhibits 44(a), (b) , and
(c) & P 45 clearly denonstrates

36The parties stipulated that the | edger sheets which constitute UFWK s
44(a), (b), (c) represent San Joaquin's expenditures respectively for
grow ng tonat oes, shed expenses, and admni strative expenses.
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that San Joaqui n does several million dollars of business a year and, .as
wll be seen infra, is a nuch sounder entity financially than is LQ.. |
further note the testinony of Barbara Kelley, the office manager of San
Joaqui n, who expl ained UPWK 45 and how it represented the dollar vol une of
sal es of tomatoes sold by San Joaquin. | found that, although she did not
prepare this docunent herself, she did copy a | edger pursuant to a UFW
subpoena and that UPWK 45 accurately reflects the dollar volune of sal es of
tomat oes by San Joaquin for the tine period set forth on the exhibit. (Tr.
)<I:137-139.)37 Based upon ny review of UPX 44 and 45 as wel |l as the
testinony of Barbara Kelley, | find that San Joaqui n showed a substanti al
profit for 1989.

(c) Qustorers and Rel ati onships Wth Gher Entities

Sam Loduca testified that in 1989 San Joaqui n had contracts wth
fourteen (14) or fifteen (15) different growers who owned | and where
tonatoes were grown. (Tr. 1:22-24.) Mst of the agreenents were 50-50
deal s wherei n San Joaqui n woul d advance each of the growers $600.00 an acre
and in return woul d recei ve 50%o0f the profits after all costs of grow ng
and harvesting were deducted. (Tr. X:42-44.) However, fromtine to tine
different deals were entered into. He had witten contracts wth everyone

except Tony Dutra with whomhe had an oral contract. (Tr.X:42.)

¥In ny ruling adntting UPWK 45 | specifical |y advi sed Enpl oyer
counsel that | found the figures contained in UAA 45 to be accurate and
that if the Enpl oyer disagreed wth the accuracy of the anounts therein
that | woul d accept evidence fromthe Enpl oyer indicating that the figures
were inaccurate. | note that the Enpl oyer failed to cone forward wth such
evidence. (Tr. X:137-139.)
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He had 100%deal s in 1989 with Dutra and w th Fonseca-Brown. A 100% deal
neans that San Joaqui n woul d have no noney invested in the crop so that
either Dutra or Fonseca-Brown coul d ship wth anyone that they mght choose.
If they shipped wth San Joaquin they woul d be charged for the service. (Tr.
X : 194-195.) However, Loduca later testified that the Dutra deal occurred
only in 1989 and was a one-tine deal. The sane was true w th Fonseca- Brown
whi ch was in tonat oes but was uni que because ordinarily onions woul d be
planted but that particular year the onion crop was lost. It was not a
regul ar deal which was to be repeated. (Tr. X:195, 266.) There were no
100%deal s in 1990. (Tr. X:266.) O re-direct, Loduca testified that in
1988 San Joaqui n had 100%deal s wth Wst S de Farns and w th Mrchin
Brothers. | find that those 100%deal s were not repeated and they were
unique. (Tr. X:269.) It appears fromthe record that the 100%deal s
nenti oned above were uni que and not regul ar contractual relationships. It
al so appears that there were no 100%deal s wth a particul ar grower nore
than one tine. In any event, | find that 100%deals wth particular growers
were not done on a regular basis by San Joaquin. | find, therefore, that
San Joaquin is a agricultural enployer, not a coomercial enployer and is
subject to the ALRA

Sam Loduca descri bed the business rel ati onshi p between San Joaqui n and
VPL, a corporation owed by his brother, Vincent Philip Loduca. San Joaquin
hired VPL to haul its tomatoes. (Tr. X: 161-162.) A review of URAX 46(b)

shows a check nade out

91



to V. P. Loduca dated Gctober 9, 1989 and si gned by Sam Loduca representing
a paynent of $11,377.60 for hauling tomatoes during a 1 week period. This
evi dence indi cates the close famly connections between different entities
owed by the Loduca famly and utilized in sone manner in the tonato
operation. Though they are separate legal entities, it appears that all
these entities work closely together to grow, harvest, haul and sell the
t omat oes. >

Testinony by several wtnesses indicates that San Joaqui n
representati ves spent substantial tine inthe fields of the 14 or 15 growers
during the harvest season. For exanpl e, Loduca testified that Frank
Tenente, San Joaquin's field manager, spent 100%of his tine in the fields
bet ween June and Novenber, the harvest period. (Tr. 1:52-56.) Loduca
testified that he would neet with Tenente once a week during the harvest to
di scuss the progress of the tonmatoes, farmng practices including such
things as irrigation and spraying, and other natters. HEther Tenente or
Loduca would call the farners if there were problens. Sonetines they woul d
call just to keep in touch. Further, Tenente did speak wth LQ. (Tr.
|:55-56.) Tenente was responsi bl e for signing contracts and nai ntai ni ng

personal contact with the

38UZW( 46 (a) and (b) include checks payabl e to, anong others, growers
w th whom San Joaqui n has 50/50 deals. In part, the checks help to
establish that San Joaquin is an agricultural enpl oyer. Sone of the checks
al so help to establish the interconnected famly operations which are
control l ed by San Joaqui n. For exanple, Sams brother, Frank Loduca, runs
the shed in Bythe. (Tr. X:144.) For additional reasons why these
exhibits were admtted see: Tr. X: 167-168.
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various growers. Tenente woul d schedul e when the growers woul d. pl ant
their tomatoes and he called the shots on pre-planting, including watering.
(Tr. 1:52-53.)

Loduca would "occasional ly" drive by different fields to see if
Chavez and LA were doing a good job harvesting.

He woul d even call Chavez and tell himto "straighten out". (Tr. |:23-
26.) In addition, San Joaquin would tell LCL which fields to pick. (Tr.
:24.) Loduca further testified that he would fire LQL if Chavez did not
do a good job. (Tr. 1:26.) Loduca al so clai ned that San Joaqui n had no
role in disciplining LAL enpl oyees. It was Chavez who woul d hire the | abor
contractors including Reyes. San Joaquin woul d pay LA but woul d not pay
the contractors used for harvesting directly. (Tr. 1:28.) Though San
Joaquin carried a 10 mllion dollar insurance policy, there was no
i nsurance paid for by San Joaquin to cover mstakes made by LCL in the
harvest. (Tr. 1:29.) Loduca referred to L. as a customharvester. Loduca
also testified that he woul d coordinate with Tenente regardi ng how nany
fields woul d be pi cked and when the pi cking woul d occur. (Tr. 1:94-95.)
Regardi ng Loduca' s control or supervision wth respect to LA, Loduca did
concede that he would tell Chavez if the tomatoes were right and if they
were not that Chavez woul d have to take care of it. (Tr. 1:100.)

Frank Tenente testified that during the harvest he woul d see Ji my
Chavez all the time. He reviews the rows and tells Jimmy what col or and

Si ze tomatoes San Joaqui n wants. Its
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Jimmy's responsibility to make sure that the proper tonatoes are sel ected.
(Tr. M1:62.) Tenente clained that he never spoke wth LCOL workers but that
he only spoke with Jimmy regarding the quality of the pick. He referred to
Jimmy as a contractor. (Tr. MI1:64.) | note that Tenente appeared to be
quite nervous during this part of his testinmony and that his voi ce was
breaking. He clearly did not want to be testifying. Tenente further
clained that he did not in 1989 talk wth LAL's forenen. Again | was not
inpressed by his credibility during this testinony and note that he was

| ooki ng down and appeared to be very tense. (Tr. M1:84.) In short his
deneanor was not trustworthy. Tenente al so clained that he never told Ji my
Chavez that he had a problemw th tonatoes picked or talked to a foreman
regarding the color problem (Tr. M1:84-85.)

The testinony of Jimmy Chavez, which | generally credit, regarding
Tenente's participation in the harvest conflicts sonewhat wth that of
Tenente. For exanple, Jimmy testified that usually Tenente tells hi mwhi ch
tomato fields to pick and when to pick them  Tenente goes by the fiel ds,
sees how they are | ooking and determines if any tonatoes are being |eft
behind and if the color is okay. If Tenente had probl ens he sonetines spoke
to forenan Aureil o Lopez and woul d tell Lopez that workers were | eavi ng
tonat oes behind. Tenente woul d al so speak to Juan Chavez the sane way
(Chavez is also a supervisor for LA.), and Tenente woul d sonetines tell
Jimmy what to do if he saw sonething wong. (Tr. 1V:68-75.) This credited

testinony indicates that Tenente
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exer ci sed sonewhat nore control over the daily harvesting than Tenente or
Samwoul d concede. * There were additional di screpanci es between the
testinony of Tenente and Chavez regardi ng the work stoppages in 1987 and
1989.

San Joaqui n/ LCL enpl oyee Alvaro Mata testified that the enpl oyer is
Loduca. Mata stated that Chavez gives orders for the Loduca Conpany. (Tr.
MI1: 107-115.) Athough | do not find that Mata saw SamlLoduca on a daily
basis in the fields during the 1989 harvest, | do credit his statenent that
it was his inpression that Loduca was running the operation. Epl oyer
w tness Alfonso Madrigal testified that SamLoduca cane to the field twce a
week in 1989 and spent tine wth Madrigal's uncle, Trini Aguirre, in the
fields. (Tr. X 133-235.) This testinony is consistent with that of Mita
and carries weight since Madrigal knows SamLoduca. Trini Aguirre is a
foreman for LA.. (Tr. I11:108-116.)

Even Enpl oyer rebuttal wtness Ilde testified that San Joaquin tells
the supervisors of LOL each day what col or and size of tomatoes to pick.
(Tr. X11:37-39.) FHnally, agricultural enployee Juan M Naranjo testified
that in his viewLoduca and LQL are the sane. A the very least this
perception of workers and supervisors that Loduca runs LOL neans that the

transfer of

%) general ly found Jimmy Chavez to be a candid and honest wtness. He
nani fested a great deal of patience over his several days of testifying.
There were a coupl e of occasions, however, regarding i nportant questions
pertaining to control of labor relations where | found that Chavez was not
as forthright as he ordinarily was.
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owner ship of LCQL from SamLoduca to Jimmy Chavez was not publicized. In
fact, Chavez testified that he nade no effort to advi se anyone of the
transfer of stock which gave himcontrol of L. Both SamLoduca and Ji my
(havez testified that there were very few negoti ati ons between San Joaqui n
and LA regarding the specifics of the agreenent by whi ch San Joaquin hired
LA todo all of its tomato harvesting. This is not surprising since from
the early 60's until 1987 Sam Loduca was in charge of both corporations
even assumng that Jimy Chavez began to exercise nore control of the LQL
operation in the early 80's. (ne woul d not expect Samto enter into
| engt hy negotiations wth hinself.

According to Loduca, in 1989 San Joaquin had an oral agreenent wth
LA. requiring LA. to do all the harvesting and furnish all the equi pnent.
Chavez had insurance and was liable for everything up to delivering the
tonmat oes to the roadsi de. San Joaqui n woul d designate the fields to be
pi cked and how many | oads woul d be picked fromeach field. (Tr. 1:18-19.)

Loduca testified that LQ receives a flat fee per ton and has the
risk of loss until the tonatoes reach roadside. (Tr. 1:22.) Samtestified
that the first agreenent between San Joaquin and LA, like all the others,
was oral. It was entered into in 1960 when Samdi d the harvesting as owner
of LAL's predecessor. (Tr. X: 66-67.) Wen asked if he and Ji my Chavez
ever negotiated any agreenent, he answered yes and that they had negoti at ed
once or tw ce. However, it appears that one of those exanpl es of

negoti ation invol ve the purchasing of equi pnent when
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Samtold Jimmy to buy San Joaqui n equi pnent since Jimmy was al so buyi ng
equipnent. It had to dowth Airny GI. trucks. He did not renenber if
Jimmy charged himanything for buying the trucks or if there was a charge or
comm ssion paid by San Joaquin to Jimmy. (Tr. XI:70-73.) This is an
illustration of the | ess than arns-length rel ati onshi p between San Joaqui n
and LA

The next exanpl e of a negotiation according to Loduca was in 1983 or
1984 when Samand Jimmy Val ente (then a sharehol der in San Joaqui n)
negotiated a price for picking. Samdid not renenber what anyone sai d
during the negotiations and all he knew was that they cane to an agreenent.
Hs nenory was very spotty regarding this negotiation. (Tr. X:74-75.)
Again, at that tine Samwas in charge of LAL as well as San Joaqui n.

The only other tine that he and Ji nmy negoti ated was when the general
industry raised the price paid per unit and Jimmy had to cone to himfor
nore noney to be able to pay his workers a going wage. (Tr. X:76-77.)

Anot her factor indicating the close rel ati onship between LCL and San
Joaqui n over the years is the fact that the agreenent between the two was
oral rather than witten. | note that the vast najority of San Joaqui n's
contacts wth its growers were witten except for the one wth Dutra.

Jimy Chavez testified LAL was pai d about $60.00 per ton by San
Joaquin. (Tr. M: 2-3.) The terns were first agreed to back in 1972 or
1973. LQ. woul d supply the | abor and equi prent for the harvest. The only

persons present then were Sam Loduca and
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hinsel f. The negotiation was conducted in a joint office shared by M ncent
Loduca, operating as a trucking firmand LQ.. (Tr. M: 4-5.) There was

al so an understanding that if LOL had to pay a higher wage San Joaqui n
woul d reinburse LAL. (Tr. M:6-7.) The only tine that LO. was not

rei nbursed for some extra expense was when unenpl oynent went into effect
and social security was increased in a particular year. San Joaquin did
not reinburse LAL for the extra wage costs that year. (Tr. M: 8-9.) This
occurred before Samtransferred his stock to Chavez. Chavez was clear in
his testinony that whenever LCL had to increase wages to workers San

Joaqui n woul d rei nburse LAL exactly for the anount of the increase. This
testi nony shows the conplete reliance of L. on San Joaquin. Chavez al so
testified that the packi ng house generally sets the harvest rate. (Tr.
MI1:81-86.) Chavez estinmated that between. 1968 and 1989 he and Sam spent
atotal of 1% hours discussing financial arrangenents between San Joaqui n
and LA.. The discussions occurred in 1972 when LQAL purchased certain

equi pnent, in the year when unenpl oynent insurance cane in, in 1987 when a
pay rai se was granted to workers and in 1990 when a pay rai se was grant ed.
He clained that there was no discussion in 1989. (Tr. MI11-.87-89.) In
fact, when the tine spent during each of these four so-called negotiations
Is added up it totals approximately 37 mnutes. (Tr. MI11:88- 89.) | find
that there were no arns-length negotiations between Samand Ji nmy Chavez
regarding the price paid per ton and that San Joaquin basically did what it

chose to do. | further find that
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San Joaqui n absorbed any pay i ncrease whi ch had to be pai d due to hi gher
wages being paid by Ace Tomato and Triple E Produce. (Tr. M:6-10.) | also
note that at this juncture Chavez was taking nore tine to answer these key
questions as he realized how crucial they were to a determnation of the
identity of the enployer. H's deneanor was also different than it was on
ot her days during which he testified. | note that he appeared to be under
severe pressure and at tines his nouth noved al though he was not really
speaking. This did not happen on other days on which he testified.

The other inportant subject regarding | abor relations concerns whet her
it was San Joaqui n or LCL which deci ded whether or not to give pay raises in

1987, 1989, and 1990. This w | be discussed i nfra under the section

pertaining to LC..
2. LA Farns, Inc.

(a) Hstory

Samtestified that what is now L. was incorporated in 1968 and t he
incorporators were Sam his brother M ncent Loduca and Ji mmy Chavez. He
clained that LCL was a customharvester since 1968. (See Tr. 1:10-13 and
U 2, 3, 7, 8 & 10 which reflect the incorporati on of Loduca Farm Labor,
Inc. in 1968 and its nane change to LAL Farns, Inc. in 1973.) Both Samand
Jimmy refer to LOL as a customharvester. (Tr. [:11-12; I1Il: 11-12.)

Jimmy testified that certain forner San Joaqui n workers cane over to

work for LCL including some supervisors and a forenan.
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(Tr. 111:108-116.) Samwas president and had 75%of the stock, Philip
Loduca, was vice-president wth 12v2% and Ji rmy was secretary/treasurer
wth 129 Jimy testified that from1968 to the date of the hearing he was
basically in charge of running LOL Farns. Philip Loduca relinqui shed his
shares sonetine in the early 1980 s and Sam Loduca rel i nqui shed hi s shares
inearly 1987. (Tr. 111:12-14.) See al so UPAAXX 4 show ng the cancel | ati ons
of Sams 15,000 shares on January 1, 1987 and UFWK 5 show ng that M ncent
Loduca' s 2,500 shares were cancel ed on Novenber 7, 1984.

Jimmy testified that he did not pay any noney for the shares he
received fromPhilip and Sam Rather he gave his tine over a nunber of
years. Jimmy testified that Samfelt that Jimhad earned ownership of LCL
because of the tinme that Jimput in. Inasimlar vein Samtestified that
Jimmy had worked hard for LOL as well as its predecessor, had handl ed | arge
payrolI's in an honest nmanner and had hel ped nake LAQ. what it was. (Tr.
1:44; X: 206-207.) However, Samalso testified that he had told Jimy in
the early 80's that he did not need the noney and that he did not want
liability for equi prent that was used on the road. (Tr. X:206-207.) He
testified that from21968 to early 1987 he did not take out nore than $10, 000
fromLQ.. At the tine of the relinquishnent of Sams shares in 1987, the
val ue of those shares were somewhere in the nei ghborhood of $50, 000 to
$60, 000. (Tr. X:206-207.) Philip had drawn noney fromLCQ. for only about
two years. (Tr. MI11:49-51.) 1In any event, Jimmy agreed that it
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was a "hell of a deal” for Samand Philip to relinquish their shares in LQL
tohim (Tr. MI1:52.) Though | do not doubt that Jimy worked very hard
for Sara Loduca and LA, it was also clear to ne fromthe record and ny
observation of the wtnesses during the hearing that Jimrmy felt indebted to
Samfor Sams generosity. This is corroborated by the fact that Jimy did
vehicle repairs for San Joaquin as well as for a few ot her busi nesses

i ncl udi ng sharehol ders of San Joaquin wthout charge. (Tr. |X 21-22;

x 16.)*°

Jimtestified that it was his idea to change the nane in 1973 so
that the Hghway Patrol would not harass themas nuch, (Tr. MI1:57.)

A though Jimy testified that his control over LQL increased, he
conceded that even in the md 1980 's he woul d al ways nake sure it was okay
Wth Samuntil sonetine around 1984-1985. (Tr. M11:58-60.) As wll be
seen infra, however, SamlLoduca played a key rol e in deciding whether or not
to grant pay increases in 1987, 1989 and 1990 to LC. workers.

LA. is alicensed farmlabor contractor. (See U 51 at p. 21.)
However, until 1991 the |icense was issued in the name of LAL Farns and
Sam Loduca. (Tr. 1\ 70.)

It would appear fromJimy's testinony that one reason that Sam did
not receive very much nmoney from LCL Farns is that there was a conscious

effort to hide whatever profits LAL mght have

40.. , .
Jimmy's testinony that Samwas very generous can al so be construed
as making it likely that Jimwould hel p out Samand/or San Joaqui n out of
gratitude. (Tr. MI1: 54-56)
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had. The last tinme Samrecei ved any noney fromLC was in the 1970 's.

Jimmy testified that Samand Jimmy had set up SPJ for tax purposes. The
accountant had told themthat if L showed a profit that Samand Ji rmy
could put the noney in SRJ to "kind of hide the noney in, | guess." (Tr.
[V-.53-54.) Jimmy admtted that he and Samwoul d pl ace LQL profits into SPJ
so as to hide the noney and avoid taxes. (Tr. IV. 54.) Phil Loduca was
also involved. This admssion that certain actions were taken for tax

pur poses serves to undercut the stated reasons for Samand M ncent
relinquishing their LAL shares to Ji nmy.

(b) Inconme, Expenses & Assets

The LAL headquarters and shop are located in Lathrop sone fifty-four
(54) mles fromthe San Joaqui n headquarters. As previously discussed, the
LA. headquarters are rented fromthe Lathrop FarmLabor CGenter which is
owned by SamLoduca and his ol der brother Leo Loduca. (Tr. 1:81.) Jimmy
testified that LCL did not pay rent to Lathrop but instead pai d taxes and
i nsurance and rmai ntai ned the premses. |t appears that Lathrop does not do
any ot her busi ness except rent space to LAL. (Tr. 1V 20-22.) See also EX
18 whi ch sets forth expenses incurred by LA. wth respect to the prem ses
it rents fromLathrop. A so see UPAX 22 which include the articles of
incorporation of Lathrop and a statenent by Donestic Sock Gorporation
filed on May 1, 1986 which shows that Samis a nenber of the board of
directors. | find that SamlLoduca was a nenber of the board of directors

in 1989.
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The insurance policy carried by LQL lists as naned insured, in addition
to LA, the Lathrop FarmlLabor Center, Inc. and SPJ, Inc. (See UAX 17.)
SPJ is the corporation which was set up for the rental of equi prent and as
a. neans to avoid taxes by LA.. See URAX 13 which consists of the Articles
of Incorporation show ng that SPJ Inc. was forned in 1975 by Sam Loduca,
Vi ncent Loduca and Ji mChavez and a statenent by Donestic Stock Corporation
dated May 27, 1988 indicating that Vincent P. Loduca is the chief executive
officer and that JimChavez was the secretary. Again as no one factor is
itself determnative of the enpl oyer question, neverthel ess the insurance
policy paid for by LAL Farns Inc. which insures Lathrop Farm Labor Center
and SPJ shows the very close relationship between the entities involved in
the tonato grow ng, harvesting and shipping operation all of which
operations are controlled in sone manner by Samor a nenber of his famly.
It is clear that Lathrop, engaging i n no other business than renting space
to LA, is one conponent in what appears to be an integrated operation which
i ncl udes the grow ng, harvesting and shi pping of tomatoes. | am not
suggesting that the existence of one or nore corporate entities which are
desi gned to avoid the paynent of taxes is in any way illegal. It does appear
, however, that several of these reportedly separate legal entities are
really part of an overall tomato operation. | also note that neither Ace
Tomat o nor Triple E Produce use cust om harvesters.

Jinmy Chavez testified that a substantial amount of LCL
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equi pnent was purchased fromor obtai ned fromSamLoduca. (Tr. 111:18-22.)
EX9is alisting of vehicles and equi prent owned by LA, by Jimor by a
partnership of Garcia & Chavez. This is sone of the equi pnent used in 1989.
A review of EX 9 shows that a nunber of vehicles were given to LAL by Samin
1968 when Samwas president of both San Joaquin and LA.. | added up the
values of all of this equipnent as related by JimChavez and cane out wth a
figure of approxi mately $310,550.00. However, | note that the John Deere
48/ 40 wheel tractor worth $23,000. 00 and the John Deere 29/50 wheel tractor
worth $18,000 for a total of $41,000.00 are owned by Ji mChavez, not by LCL..
Further, the partnership of Garcia & Chavez own twel ve (12) International
planters, 8 Graner precision planters at $400. 00 each for a total of
$3200.00 and 6 Lilliston corn planters at $150. 00 each for a total of
$900.00. Subtracting these amounts fromthe val ue of the property indicate
that the total val ue of vehicles and equi prent used and owned by LCL in 1989
equal s approxi mately $263,350.00. | note that it was VWPL whi ch owned t he
tubs used for hauling the tonatoes (Tr. 1:71.) and | further note that LCL
does not own any tonato harvesting nachi nes.

(havez testified that LAL owns only three vehicles (2 pickups and a
Bronco) which LQL uses inits farmng operations. (Tr. 1V: 26.) However,
LA uses in its operation a nunber of other vehicles owned by different
entities and individual s including a nunber of Loduca famly nenbers (Tr.

IV:26-34). See al so, UPAX 17, specifically the sheets of
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paper followng the blue tab | abel ed Auto. A review of these business auto
coverage formdecl arati ons shows that a nunber of vehicles utilized by LQL
and listed on this insurance policy paid for by LO. bel onged to a nunber of
I ndi vidual s including Frank Loduca, SPJ, Inc., JimChavez, Jean Chavez (his
w fe) and Leo Loduca..41 See also UAAXX 11 which is a listing of vehicles
regi stered to LCL.

Wth respect to the vehicles registered to owers other than LQL |isted
in P 17, it does not appear fromthe testinony of Jimmy that LCQL
rei nbursed the owners of these vehicles for their use in the 1989 harvest.
(Tr. M1:49-58.) Further, there is no guarantee that the vehicles not owned
by LAL woul d be nade available to LQL in future harvests. And the
availability of these vehicles owed by different entities and nenbers of
the Loduca famly further confirmthe very close rel ati onshi p between these
various entities and individual s which undercuts the Enpl oyer' s argunent
that LQL is a stand-al one and i ndependent customharvester. Even were the
GVC Suburban owned by SPJ not utilized in the 1989 harvest, neverthel ess it
does appear on the insurance policy (UPW 17.) and it appears that LA is
payi ng i nsurance for an SPJ truck even though it was not used in the
harvest. (Tr. MI: 58.) S nce the nane of Leo Loduca appears on the roster

of San Joaqui n enpl oyees as previously di scussed in

N addition to being a director and the executive officer of the
Lathrop FarmLabor Center Inc, Leo Loduca is also |listed as an enpl oyee of
San Joaquin. See EX 29 which is a roster of San Joaqui n enpl oyees at p. 3.
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fn. 41, the use or viability of Leo Loduca s vehicles in the 1989 harvest
suggest s anot her connection between LCL and San Joaquin. It was here that
Jimmy testified that to his know edge Leo Loduca had no connection wth San
Joaquin. This is one of the fewinstances where Jimmy's testinony was not
reliable. (Tr. M1:54-60.)

Areviewof EX19, alist of vehicles and premuns for 1989 apparently
paid for by LO. Farns, shows that the insurance for a nunber of vehicles
owned by other entities and individuals listed in UPAK 17 were apparently
paid for by LO.. This tends to establish a |ess than arns-|ength
rel ati onship between LA. and the other entities and i ndividual s invol ved.

(havez estinated that the repl acenent val ue in 1989 val ues of his
equi pnent woul d be about $400, 000. The actual value in 1989 if he had to
sell it at afire sale woul d be between $175,000 to $200,000. (Tr.

[11:26.) | find that the value of LA.'s assets is substantially | ower than
the val ue of San Joaqui n assets. 42 LA does not own any real property.

A though San Joaqui n does not own the real property on which its shed is

| ocated, Samand his brother Leo do own real property including the | and on
which LAL has its offices and shed. |f the Board concl udes that San
Joaquin is running an integrated operation which includes VAL, SPJ as wel |
as the Lathrop FarmlLabor Center, this woul d increase the nargi n between

the val ue of San Joaquin's

2 % nd that SamLoduca' s testinony that the assets of San Joaquin
were worth v2 mllion dollars did not include the val ue of the B ythe shed.
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assets and those of LQ..

A though LAL had a few custoners other than San Joaquin (Tr. 111:16-
18.), about =34 of its inconme in 1989 was earned fromwork perforned for San.
Joaquin. (Tr. M:29-30.) There is no question that wthout incone derived
fromits work for San Joaquin, LCL woul d have a much reduced work force
(havez al so testified that LQL derived approxi nately 4 of its incone from
San Joaquin work in 1990. (Tr. M:30.)

Jimmy Chavez testified that LCL does not nake any noney. They di d not
nake any noney in 1989. Wen asked if LCOL ever nmakes any noney, Chavez
replied, "we always showa loss at the end of the year." (Tr. 111:102.)
(havez then clarified that LQL al ways shows a | oss on the tax returns. He
further clarified that he makes enough noney to buy equi prent, nake his
payrol |, and pay hinself a salary. It's just that he doesn't have to pay
taxes. (Tr. 111:102.) Hs payroll in 1989 was $900, 000 i n wages and in
addition he had to pay social security, unenpl oynent and workers
conpensation. (Tr. 111:38, 101.) 1In 1989 LQL harvested 1, 700 acres of
tonatoes for San Joaqui n enpl oyi ng, including | abor contractors enpl oyees,
from450 to 500 workers over a period of alnost fifty (50) days. (Tr.
M:29-30.) However, San Joaquin reinburses LAL only for direct payrol
expenses. (Tr. M:6-10.) This was pursuant to an oral agreenent between San
Joaquin and LCL entered into, according to Chavez, in 1972 or 1973 by whi ch
San Joaquin stated that if an increase in wages were necessary there woul d

be a correspondi ng i ncrease in the per
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ton rate paid to LA.. (Tr. M: 4-10.)

Aside fromLQ's work harvesting for San Joaquin, the only ot her
conpany for which LQL harvested in 1989 was Dutra Farns, during which
harvest Chavez did enpl oy about 150 workers. (Tr. M:26-29.) Not only did
LA harvest onions for Dutra, but LA also did the planting and the
cultivation as well as the shipping of the onions. (Tr. M:26-27.) For its
ot her several custoners in 1989, LQ. woul d do things such as planting corn.
In those operations it was usually Jimmy Chavez and one ot her worker who
perforned all of the operations. (Tr. M:30-31.) See Tr. 111:14-15 for a
listing of LAL's other clients during 1989.

Gonsistent wth Chavez' s testinony that LOL shows an annual | oss, the
Enpl oyer introduced exhibits for periods ending February 28, 1989 and
February 28, 1990 entitled Satenent of |Incone and Expenses. EX 23 for the
peri od endi ng February 28, 1989 shows i ncone of $2,134, 377. 76 and expenses
of $2,036,924.68 for a net incone of $97,453.08. EX 24 for the period
endi ng February 28, 1990 and whi ch presunabl y covers the harvest of 1989
shows year-to-date incone in the amount of $1, 865, 660.81 and expenses of
$1, 886, 407.61 for a net |oss of $20,746.80. These statenents are consi stent
with Chavez's testinony that LA. shows an annual |oss at |east for the year
endi ng February 28, 1990. Those records conbi ned with the testinony of
(havez does not indicate that LAL is a profit nmaking operation. | further

note Sam Loduca' s testinony, corroborated by that of Jimy Chavez,
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that Loduca recei ved no nore than $10, 000. 00 fromLCQ. over the course of
nany years. (Tr. X:206-207.) Al of these factors point to a concl usion
that LOL Farns is used as a neans to avoid taxes (as is SPJ) and is not a
very econom cal |y sound busi ness.

The net loss for LAL for the year ending February 28, 1990 refl ected on
EX 24 is corroborated by Jimmy's testinony that LQL usual |y shows a | oss and
by the fact that SamLoduca took out what appears to be | ess than $10, 000. 00
over a period of nany years. (Tr. 111:102; X11:49-51.) Smlarly, Philip
Loduca, during the many years he was a sharehol der for L. drew noney for
only a coupl e of years and the anount was not substantial. (Tr. XI1:49-51.)
It appears therefore that LA. usually did not nake a profit nor did it pay
its sharehol ders nore than a very insignificant dividend.

Over the course of its existence LAL has had to borrow noney in order
to maintain its operation. Many busi nesses do borrow noney to conduct their
operations, but given the net loss for the year ending February 28, 1990, |
suggest that it is relevant to take a look at LQ's credit picture. For
exanpl e, in 1981 LA borrowed $25, 000. 00 fromJi m Chavez and $25, 000. 00 from
the partnership of Loduca and Chavez. Athough it certainly appears that
the loans were repaid, it al so appears that these | oans were necessary for
the survival of LA.. Should such [oans for whatever reason not be
forthcomng then LA. woul d have a nore difficult tine surviving. See UAAX
16. | further note that since all 20,000 shares of L. are now owned by Jim

Chavez and
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that Samand M ncent Loduca are no | onger sharehol ders, it nay not be as
easy for LOL to obtain | cans fromnenbers of the Loduca famly. See URXX 16
whi ch contai ns docunents confirmng that Jimis the sole ower of the shares
of LAL and that Jimand nenbers of his imedi ate famly are the officers of
LA

Again, though not itself determnative, the Valley Commercial Bank
turned down LA. for aline of credit in 1989 or 1990. (Tr. MI: 116.) See
al so, UAX 27 (whi ch shows that an SPJ account at Valley Gormercial Bank was
cl osed), EX 13 (which shows that the sane anount of noney was deposited in
Lhi on Safe Deposit Bank to open a new SPJ, Inc. account) and EX 12 (which
states that the LCL account at Valley Commercial Bank was cl osed on Novenber
28, 1990 for the reason, "Turned down for line of credit.”) | findit
significant that LQL was turned down recently for a line of credit given the
fact the LQL shows a net |oss for the fiscal year ending February 28,
1990, 3

Additional |oans were nade in 1989 fromthe partnership of Ji mChavez
and Jorge Garcia in anounts of $7,500.00 (see U 30 at p. 2, check No.
706), and $9,000.00 (UAWK 30, p. 5, check No. 743). Though there is no
indication that Jorge Garcia opposed these | oans and though | find that the
| oans were repaid, the point is that LCL needs these types of |oans to
survive and this is a factor in determning whether LAL or San Joaquin is

t he

43It is true, however, that LCL was able to obtain aline of credit in
a simlar amount of noney, $100, 00.00, fromthe Uhion Safe Deposit Bank.
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nore stable entity for purposes of collective bargaini ng. 44

Jimmy Chavez was a. signatory on other bank accounts as well. For
exanpl e, he and M ncent Loduca had an account in the Uhion Safe Deposit Bank
(See XM & AWK 29). As of a statenent dated February 13, 1989, the
account was inactive. However, it was Loduca and Chavez whi ch | oaned LCL
$25,000.00 in 1981 as discussed above. See URAX 12.

In addition to paying off two promssory notes in the anount of
$100, 000. 00 each to Vall ey Cormercial Bank in 1989 and 1990 (See EX 15a &
15b.) | note also that LQL paid off a loan fromUnion Safe Deposit Bank for
$8,904. 00 on May 10, 1991).

Areview of WIFWExhibits 33 through 37, which reflect the bal ances
during the twel ve nonths of 1989 for three LQL accounts, a Ji mChavez/ Jorge
Garcia account and an SPJ, Inc. account are of limted use as it is
difficult to determne the nature of the deposits or expenditures fromthese
exhibits alone. It appears that the only account for which SamLoduca's
nane is still on a signature card is that wth the Bank of Agriculture and

Commerce. (See ULFWNb. 32 & UIFWNo. 21.) It does not appear, however, that

“| note also that checks were witten on this Chavez/ Garcia account to
San Joaqui n Tomato Gowers (See AWK 30 at p. 2, check register No. 711),
Leo Loduca in the amount of $2,000.00 regarding a pi ckup (See UAX 30 at p.
3, check register No. 773), and L& Transplant in the anount of $1,781. 34
(See U 30 at p. 4, check register No. 765). | note these checks only as
yet anot her indication of the close connections between San Joaquin and a
nunber of entities including the partnership of Garcia and Chavez. | amnot
suggest i ng anyt hi ng untoward regardi ng these checks, but | do find that
there are a nunber of connections between allegedly separate entities which
toget her participate in the operation controlled by San Joaqui n.
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Sam Loduca si gned any checks on this account in 1989. The account was
open at the tine of the hearing. (Tr. M: 104.)

However, in 1989 Sam Loduca di d sign nine checks on LAL Account Nb.
1000667 at the Vall ey Commercial Bank. 4% The significance of these checks
beari ng SamLoduca' s signature is to show that Sam Loduca was still playing
arole in the conduct of LQL operations. Even though these 9 checks or at
| east nost of themwere signed at a tine when Jimmy Chavez was out of the
state, neverthel ess, these checks denonstrate that SamlLoduca was still a
key player for LA.. | note further that the bank honored t hese checks.

In addition, 2 of these checks (Nos. 8195 & 8197.) are payable to the
Internal Revenue Service for a total anount of $2,837.14 for penalties.
Though the record is not clear for what these penalties were assessed, the
fact that the | RS assessed the penalties is sone indication of a probl em
w th LCL procedures and/ or finances.

Wth respect to the oral contract between San Joaquin and LCL
regardi ng San Joaquin's paynent to LCL for harvesting tonatoes, Jimy
Chavez confirned that there was not nore than sone 39 mnutes of
negotiations in 18 years. (See Tr. MIIl: 86-90 and 22-24.) | find that
unl ess San Joaquin agreed to increase the rate of pay to LQL per ton, LCL
was financially unable to grant any wage increases. | further find that it

I s the packi ng

45See URAAX 39 for six of the nine checks. Three nore checks were
nentioned in testinony. See Tr. X: 142. The three checks were signed in
March of 1989.
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shed which sets the wage rate paid to tonato harvest ers.46

The only tine that Samdid not give LOL what was necessary to cover
| abor costs was the year (the wtness was unsure of the year) when
unenpl oynent went in and San Joaquin refused to reinburse LA. for the costs
of providing the unenpl oynent insurance. Again at this tine SamLoduca was
president of both corporations. (Tr. M:24.)

Jinmy Chavez testified that he was paid for the najor repair work that
he performed in 1989 on San Joaquin equipnent. (Tr. MI1:74.) 1In fact, he
col l ected approxi nately $3, 100.00 for the work he did on San Joaqui n
vehicles. See UPA 40(a) and 40(b), which are bills fromLO. Farns to San
Joaquin for the costs of sone of these major repairs. Jimmy Chavez did the
work summarized in these bills. It appears he did the work in the spring of
1988 and he prepared the bill in June or July of 1989. The bill was paid in
July or August of 1989. (Tr. IX7-13.) The bills were paid after the
election. It is curious that the work was done in 1988 but not paid for
until August 16, 1989, after the election. See EX 25, which is a check to
pay for the truck

**The oral contract agreed to back in 1973 was in effect in 1989. (Tr.
M: 4.) According to Jimmy Chavez the agreenent required that LCQL supply the
equi pnent and take care of the labor. San Joaquin woul d pay themand i n 1989
paid themaround $60.00 a ton. (Tr. M:3.) LQ was responsi bl e for
harvesting the tomatoes and bringi ng themto the roadsi de where soneone el se
woul d transport themto the shed. Again, when this contract was entered
into, SamLoduca was president of both San Joaquin and LQ., (Tr. M:3, 4. )
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repairs and a fuel bill .47

Jimmy Chavez conceded that he did sone free

| abor for San Joaqui n when he worked on their trucks. (Tr. 1X9-10.) In
addition, it appears that San Joaqui n woul d charge auto parts on LCL
accounts. (Tr.1X14.) Even if San Joaquin reinbursed LQ. for all the
parts (and | assune that they did), it is still a convenience for San
Joaqui n and shows a very cooperative rel ationshi p between San Joaqui n and
LA.. (See also UAX 40(c).)

As previously discussed, San Joaqui n in essence reinbursed LA Farns
for rent that LCL paid to Lathrop FarmLabor Center. (See EX 26 whi ch shows
that San Joaquin paid $1,200.00 in rent in March of 1989 to LQ..)

Yet another snall indication of the financial problens experienced by
LA is found in review ng UAX 26, one of the checking accounts for LCL
Farns Trucking Account. It shows at |east two non-sufficient fund charges
for a statenent date of February 28, 1990. (See al so URAX 41 whi ch shows

several additional returned checks.)

(c) Qustorers and Rel ati onships Wth Gher Entities

San Joaquin is the only conpany for which LCL harvested

47San Joaqui n had keys to gas tanks which were in the nane of LCL
until 1989 or 1990. San Joaquin field nanager Frank Tenente had a key.
The tank was used in 1989. Later the tanks were noved fromLQ.. This
occurred substantially after the election. (Tr. I X 11-13.) This shows
again the very close rel ati onshi p between San Joaqui n and LQL where LCL
appears to act in the best interests of San Joaquin. Even though,
utinately, San Joaquin rei nbursed LCL for the cost of the gas used, it was
nevert hel ess a conveni ence for San Joaquin to be able to use the LQL punps
and be billed sonetine after incurring the costs.
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tonatoes in 1989. And San Joaquin is the only entity which rei nburses LCL
for salary increases. (Tr. M:35.) For exanple, Dutra, with whomLQ has a
contract invol ving onions does not reinburse LA for pay increases. (Tr.
M:23-28.) It certainly appears, therefore, that wth respect to San
Joaquin, LAL is nore like a labor contractor than an i ndependent custom
harvester as it mght be wth respect to Dutra. It is alsointeresting to
note that L. made a paynent of approxi nately $2,000.00 to Fonseca Farns
(Fonseca i s a sharehol der of San Joaquin) for the rental of equiprent. (Tr.
M :51-53. See al so U 24, check No. 08628.) In 1989, San Joaqui n par ked
a nunber of vehicles at the Lathrop FarmlLabor Center. It is unclear
whet her San Joaquin paid rent to LA for the privilege of parking its
vehicles there. (Tr. X 47-48.) This is further evidence that a cl ose
rel ationship between L. and San Joaquin existed. Jimmy testified that LCL
has not done customharvesting work for Ace and Triple E as those two
conpani es do their own harvesting. They use | abor contractors. (Tr. X 18.)
(havez al so testified that there was no interchange of agricul tural
enpl oyees between San Joaquin and LCL in 1989. (Tr. X 87-88.) The only
exception woul d be Estaban Mendoza who worked for both LAL and San Joaqui n,
but he is not sure if that was in 1989 or 1990. (Tr. X 88.) In any event,
it does not appear that there was any substantial interchange of enpl oyees
or supervisors in 1989 between San Joaqui n and LCL.

LA sublets its truck to VPL. (Tr. MI1:11.) Again, this

115



shows an i nt er connect edness between the various operations constituting the
grow ng and harvesting of tomatoes controlled by San Joaqui n.

(d) Labor Relations Including Requests for
Vdge | ncreases

San Joaqui n exerci ses substantial quality control through Samgivi ng
Ji m Chavez orders about whether the crops were right and that Chavez woul d
have to take care of it and through Frank Tenente telling LCL supervisors
Aurelio Lopez and Juan Chavez what to do in specific circunstances. (Tr.
[:100; IV:69-75.) W until 1990 the | abor contractor's |icense of LA was
inthe names of both LA and SamlLoduca. (Tr. IV:75.) | have al so
descri bed the reasons for ny findings that San Joaquin basically controlled
whet her or not LCL could give a wage increase to its workers. Ji mChavez
testified that between 1972-1987 there were several wage increases.
However, he did not recall if he tal ked to SamLoduca before the increases
were nade. But he did not deny tal king to Sambefore such i ncreases were
given. After all, Samwas in charge of LCL until he relinqui shed his shares
in 1987.

| further find that it was Samwho decided to give the pay increase in
1987 after he relinquished control of LAL Farns. Ji mChavez conceded t hat
the workers approached Sam not Jim for the 1987 raise. (Tr. M:14.)
Jimmy stated that Samwas there when the workers asked for that raise in
1987. (Tr. 111:104.) Samtold the workers that he was going to Triple E
and talk to them The next day the workers received the raise. (Tr.
[11:119.) It was Frank Tenente, San Joaquin's Feld Man, who told Jim
(havez
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that Triple E had agreed, to pay 5 cents nore. (Tr. 111:123-124.) Al that
JimChavez did during the 1987 neeting between Samand t he workers was
translate. (Tr. I11:125.) None of the workers, including Ilde and Naranj o,
said anything to JimChavez. | discredit Prank Tenente's testinony that he
was not involved in communicating Triple E s decision to raise their
workers' wages in 1987. Frank Tenente was not a trustworthy wtness for
reasons stated, supra. | also specifically discredit SamLoduca's testinony
to the contrary. Loduca was an evasive wtness wth respect to several
i ssues including his invol venent in wage increases as well as his
i nvol venent with confronting Efren Barajas when Barajas served himwth the
NA  (See for exanple, Tr. IV:84-85, where Jimmy Chavez agrees wth Eren
Baraj as that SamLoduca threw the NA on the ground and told Efren Barajas to
| eave in 1989.) Further corroboration for ny finding is contained in
testinmony of Frank Tenente who said that in 1987 though Jimy Chavez had the
authority to decide about the rai se he had to discuss it wth Sam Loduca.
(Tr. MI: 100.) This clearly shows that Sam Loduca was in charge of | abor
relations of LAL in 1987. (See also, Tr. MI1:47.)

| specifically discount Jimmy's later testinony where he clai ned that
it was he on behal f of LAL who gave the raise. See Tr. X 3.) This
testinony was not as specific or as strong as his earlier testinony during
exam nation by UFWcounsel and there was nore chance for coaching at this
later date. | also note that at one point Sam Loduca testified that he

coul d not renenber
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anyt hi ng about the 1987 wage increase (Tr. X: 91) whereas on a. later date
inthe hearing he clained to recall that it was Chavez who deci ded to rai se
the wages. (Tr. X:213-222.) This testinony was nost unreliable. | also
find that wth respect to the 1989 request by workers for a wage increase
that it was SamLoduca who nade the decision not to grant the increase. |
have already found that it was SamLoduca who ordered Eren Barajas off the
property on July 27 of 1989 when Barajas attenpted to serve Samw th an NA
(See Tr. IV 84-85.) In addition, Ilde corroborates Barajas' testinony that
he served SamLoduca wth the NA and that Loduca threwit on the ground.
(Tr. X1:245-250.) 1lde also clained that Sambefore July 27, 1989 had

deci ded to give the workers an increase but then he was angered when he saw
aut hori zation cards which Il de showed him (Tr. X1:245-250.) The fact that
it was Sam Loduca who threw EFren Barajas off the property again
denonstrates the lead role Samhad in 1989 in LA s | abor relations.

Even on July 27, 1989, Jimmy testified that none of the workers ever
cane to hi mbecause they thought that Samwas still the owner of LQL. (Tr.
[11:126.) In addition, it was Jimmy who advi sed Samof the runor that
workers were going to cone to the field on July 27 to denand a raise. (Tr.
[11:153-154.) Certainly if Jimmy was in charge of LAL's |abor relations at

that point in tine, there was no need for himto have advi sed Sam
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Loduca of the rumor that vorkers wanted a raise.® As further corroboration
that it was Samwho was in control of |abor relations on July 27, 1989, |
note that Augustin Ramrez testified that Samdropped the NA on July 27 and
told Barajas and Ramrez, "Get out of ny fucking fields." (Tr. X1l :260-
261.) This testinony is consistent with that of Jimmy Chavez, |lde and
Barajas. The testinony al so shows that SamLoduca did not |ike the UFWand |
find that his testinony in this hearing was col ored by that anti pathy.

Wth regard to the 1990 pay raise, SamlLoduca testified that he nade
the decision to raise the wages of the workers after they began pi cking and
after speaking wth Nate Esfornes, the head of Triple E and negotiating wth
Jimmy Chavez. Loduca agreed that Chavez coul d rai se the price per bucket two
and a half cents. (Tr. X:88-89.) See also Loduca's testinony at Tr. X :233-
235 where Loduca testified that he and TomPerez, now the president of San
Joaqui n, decided they would tell Jimmy Chavez to raise the salary of the
workers two and a half cents a bucket. Jimmy Chavez testified Samagreed to
cover a wage increase of two and a half cents a bucket by raising the price
per ton by $2.50. Samtold Jimmy that the increase in the price per ton
woul d cover his increased | abor costs. (Tr. M-.22-23.) |, therefore, find

that it was SamLoduca who nade the decision to raise the wages of the

48For exanpl es of Sam's rather evasive testinony regardi ng the 1989
wage i ncrease request see Tr. X :90-97.
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LAL workers in 1990.

Based on the above testinony | concl ude that the inportant aspects of
LA labor relations were controlled by San Joaqui n and Sam Loduca t hr ough
1990.

(3) WL Transport, Inc.

VPL is a trucking conpany owned by Vi ncent Loduca, Sam Loduca's
brother. It hauls tonmatoes for San Joaquin. (See UFWK 23.) WL owns the
tubs used for hauling the tomatoes. (Tr. I:71.) LCQ sublets a truck to WPL
which is used for hauling tomatoes. (Tr. M1:11.) It should be noted that
M ncent Loduca was a sharehol der in LQ. before he relinqui shed his shares in
1984. A though WL has been incorporated since 1987, it perforns the
trucking operation for San Joaquin and is part of what mght be an
I ntegrated operation.

(49 SPJ., Inc

Sam Loduca, M ncent Phillip Loduca and Ji m Chavez were i ncorporators
of SP.J. in 1975 (Tr. 1V:35-36. See also EX4 & UAAXX 13.) According to
Jimmy Chavez, S.P.J was set up to hide noney for tax purposes. |If LQL
showed a profit, noney would be put into S P.J. to hide the noney. (Tr.
IV:54.) Initially, SP.J. would rent equipnent to LQ. though the equi pnent
apparently first belonged to LOL and was then transferred to S P.J. and
subsequently rented back to LO.. Again, this was done for tax purposes. It
appears that tax laws were used to create several different entities to
performthe entire tonato grow ng, harvesting and selling operation to

reduce taxes. The nmain point
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is that the operation appears to be an integrated operation rather than
separate stand alone entities. (Tr. M:67-72.) LA and S P.J. attorney John
Patridge confirned that S P.J. was set up for tax purposes. (Tr. M:88.)

Initially, Samhad 37,500 shares and Vi ncent and Jimmy had 6, 250 shares
each. Samtransferred all of his shares to Jimmy Chavez in 1987. There was
no consi deration paid by Jimmy for these shares. Patridge did not think that
that was unusual . However, it underscores the very close rel ati onshi p between
Sam Loduca and Jimmy Chavez and undercuts the Enpl oyer's position that Ji my
Chavez is a stand-al one customharvester. M ncent Loduca has retai ned his
twel ve and a half percent interest. (See EX6 regarding the transfer of Sam
Loduca' s shares. See also EX 13, UPWK 27 & 28 regarding S P.J. bank
accounts.)

Initially Jirmy Chavez testified that S P.J. owed property in 1989
used by LA.. He referred to a Peterbilt truck and he thought but didn't
really recall that LQL paid something for the rental of the truck. It also
appears that LCL did not pay rent for vehicles owed by S P.J. used in the
1989 harvest. (Tr. MI: 152-154.)

Sam Loduca resigned as director and president of S P.J. on My 1, 1987.
(See EX 6.)

(5 Garcia and Chavez

Al though Jimy (havez testified that the Garcia and Chavez partnership
had no relationship with Samor San Joaquin, the partnershi p had been a

client of LA.. (Tr. MI:2.) In addition,
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as previously discussed, the partnership | oaned LOL consi derabl e suns of
noney. (See O scussion, supra, and UAX 30.)
(6) Lathrop FarmLabor Center, Inc.

This corporation managed by Leo Loduca, Samis brother, owns the
property on which LA. has its offices and shop. SamLoduca is on the Board
of Drectors. (See UM 22.) It appears that San Joaquin reinburses LCL
for rent that LQL pays to Lathrop FarmLabor Center and LQL charges sone
rents to San Joaquin for San Joaquin's storing sone of its equipnent on this
property. At the very least, it seens |ike a very cozy rel ationship which
isnot arms length. Athough it is true that LO. pays property taxes,
nai ntai ns the premses and pays sewer and water, | find that there is a less
than arms length rel ati onshi p between LA, Lathrop FarmLabor Center, Inc.
and San Joaquin. (Tr. M1:8-10 & EX 26 regardi ng nonies paid to San Joaqui n
by LA..) | note that in 1990, while litigation was pendi ng regardi ng the
electionin this natter, San Joaquin noved its equi pnent and gas tank from
the Lathrop FarmLabor Center to property owned by Al Fonseca, one of the
owers of San Joaquin. (Tr. X55; 1X46-48.) | find that these noves were
nade in anticipation of litigationinthis natter. There is no other
pl ausi bl e expl anation. Additional evidence of a close relationship is found
in a common insurance policy which covers LA, the Lathrop FarmLabor Center
and S P.J. (Tr. 1V:20-22.)

(7) Loduca and Chavez

The partners are JimChavez and Mncent Phillip Loduca. It
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was forned in the 1970's to do row crop farmng. LQ. provided the |abor.
The entity basically ceased functioning by the early 80's. (See EX 8 & UAX
29 regarding the partnership' s bank account.) The partnership | oaned LCL
substantial suns of nmoney for its operations. (See for exanple, UAAX 16 at
p. 2 and Tr. MI1:2. See also UAXX 12 for the authorization for L(L to
borrow noney fromthe partnership.) | note that the authorization occurred
in 1981 when Sam Loduca was still president of LA.. Again, this
denonstrates a very close rel ati onshi p between these various entities.

(8) L& Transpl ant Conpany

Sam Loduca testified that L& Transpl ant Conpany is owned by Sam Loduca
and Frank Loduca. (Tr. X:61.) M. Garcia, who is partners wth Ji mChavez
In Garcia and Chavez, has purchased pepper plants fromL& Transplant. (Tr.
X:63.) Frank Loduca is SamLoduca's brother. San Joaqui n purchased pl ants
fromL& Transpl ant Conpany in 1989. The purpose of describing the
operation of L& Transplant is nerely to show the interconnectedness between
San Joaqui n and a nunber of conpanies which it either controls or which are
controll ed by nenbers of the Loduca famly and San Joaqui n.

C Analysis

Is LAL a customharvester or a |labor contractor? The definition of
agricultural enployer is found in Labor Code section 1140.4(c). It
specifical ly excludes a | abor contractor. The enpl oyees provi ded by a | abor

contractor are deened the
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enpl oyees of the agricultural enpl oyer who has contracted for their use wth

the I abor contractor. (See Tenneco Vst (1977) 3 ALRB No. 92 [nodified on

ot her grounds, 6 ALRB No. 13].) Soneone hol ding a | abor contractor's |icense

can be an agricultural enployer. See Napa Valley M neyards, Inc. (1977) 3

ALRB No. 22. Wiere for exanple a | abor contractor acts as a custom
harvester, the Board will |ook at the "whol e activity" of both the custom
harvester and the grower who contracts for the customharvester's work and
determne which entity wll provide the nost stable basis for a collective
bargai ning rel ati onship. (See S& Ranch (1984) 10 ALRB No. 26.) A | abor
contractor who suppl i es specialized harvesting equi pnent along with the
workers and who transports the crop to the processor, has been found to be a
cust om harvester and nmay be deened t he enpl oyer of the harvesting workers.
See Kotchevar Brothers (1976) 2 ALRB No. 45; see al so Gurnet Harvesting &
Packi ng (1978) 4 ALRB Nb. 14.

It is true, however, that the entity which controls the harvest is the
enpl oyer because of its overriding interest in the agricultural operations.

See Sequoi a Oange Gonpany (1985) 11 ALRB No. 21; S& Ranch (1984) 10 ALRB

No. 26; See Rvcom Gorp. v. Agricultural Labor Relations Bd. (1983) 34
CGal . 3d 743.

The Board' s decision in Tony Lomanto (1982) 8 ALRB No. 44 sets forth a

nunber of factors which nmay be used to determne if a |abor contractor is
al so a customharvester. Fnally, the Board in a recent decision set forth
certain factors to be utilized in determning whet her enpl oyers are in fact

j oi nt
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enpl oyers. See Mchael Hat Farmng Go. (1991) 17 ALRB No. 2.

Based upon ny findings of fact, | have determned that LOL is a | abor
contractor, not a customharvester. LCQ. does not have the sane type of
expensi ve and speci al i zed harvest equi pnent that Tony Lonanto had. Lomanto
had 16 harvesting nachines with a capital investnent of several mllion
dollars. LQ's investnent is somewhere between $200, 00. 00 and $400, 00. 00.

It does not use harvesting nachines. (See Tony Lomanto, supra, at pp. 8, 9;

see al so Jordan Brothers Ranch (1983) where the Board found that over

$300, 000. 00 of equi prent not enough to find customharvester status.) |
further note that what LCL receives as paynent per ton for tonatoes
harvested from San Joaquin is adjusted to directly pay for any increases in
LA s | abor costs. | have further found that Frank Tenente and even Sam
Loduca have a certain anmount of control over the daily harvest operations of
LA. workers. Frank Tenente has specifically told LQ. supervi sors what they
nust do to carry out the harvesting operation. In addition, | have found
that SamLoduca has control | ed whether or not pay raises are given to LQL
enpl oyees and is viewed as the enpl oyer by LQL workers. In fact, Jimmy
(havez has conceded that he had not publicized the fact that he had acquired
in 1987 SamLoduca's LQL shares of stock.

It is San Joaqui n who deci des what to pl ant and oversees the
irrigation as well as the harvest. They have quite a bit of control over
the farmng operations as well. Another entity, VPL is responsible for

haul ing the crop to be processed at the
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packi ng shed. It seens that although Sam Loduca and Ji m Chavez testified
that LQL is a customharvester, workers and the parties thensel ves realize
the great dependence of LO. on San Joaqui nh.

A though nany of the LQL workers have worked for LQL for a nunber of
years, | find that the other factors di scussed above outwei gh the factor of
continuity of enpl oynent enjoyed by sone LCL workers.

Even if the Board concludes that LOL is a customharvester, that does
not end the enquiry. Instead, the Board nust reviewthe record to determne
whet her LCL or San Joaquin is the nore stable agricul tural enpl oyer and fix
the bargai ning obligation accordingly. (See S& Ranch (1984) 10 ALRB Nb.
26.)

| have found that LCL. generally shows a net |oss each year. |t appears
that San Joaquin is a profitable organi zation. 1 have al so found that the
val ue of San Joaqui n's equi pnent exceeds that of LA.. Further, the fact
that several sharehol ders of San Joaqui n own nuch of the acreage on whi ch
the tonatoes are grown and harvested gives San Joaquin a greater interest in
the continuity of the tonato grow ng and harvesting operation. There is no
guestion that San Joaquin is a nuch nore stable and financially secure
entity and that the bargai ning obligation shoul d be placed on San Joaqui n.
There is little doubt that fixing the obligation solely on LCL woul d not
provi de workers wth a reliabl e and stabl e bargai ni ng partner.

| also note the Board s decision in Mchael Hat, supra, where the

Board found a joint enpl oyer rel ationship. There, the
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Board found that two separate entities co-determned the essential terns and

condi tions of enployment. See Mchael Hat Farming Go. (1991) 17 ALRB No. 2

at p. 22 Should the Board find that LO. is a customharvester and coul d
therefore be the statutory enpl oyer, | woul d recommend that the Board apply
the criteria set forthin Mchael Hat and find that San Joaquin and LCL are
j oi nt enpl oyers.

Fnally, I find that San Joaquin is not a commerci al operation.

Applying the criteria set forth in Gansco Produce Go., Inc. (1990) 297 NLRB

No. 157, | find that the 100%deal s (contrasted wth 50/50 deal s i n which
San Joaquin was directly invol ved) were not done on a regul ar basis and t hat
therefore Cansco does not require this Board to find that San Joaquin is a
commerci al operation outside of the Board's jurisdiction. | find that San
Joaquin is not a conmercial operation.

D Recommendati on

| recommend that the UFWbe certified as the collective bargai ni ng
representati ve of San Joaquin's agricul tural enpl oyees enpl oyed in the San
Joaquin Valley. The LAL workers involved in this election are San Joaqui n
workers for purposes of collective bargaining. The UFWnay file a unit
clarification petition regardi ng any San Joaqui n agricul tural enpl oyees in
the B ythe area.
DATED August 3, 1992

-~

ROBERT S CRESSER
I nvestigative Hearing Exam ner
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