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DEAQ S ON AND CRCER
h Getober 1, 1993, Admnistrative Law Judge (ALJ) Janes

V@l pnan i ssued the attached decision in which -he found that Q son
Farns/ Certified Egg Farns, Inc. (Qson Farns or Respondent) viol ated
section 1153, subdivision (e), of the Agricultural Labor Relations Act
(ALRA or Act) by failing and refusing to bargain in good faith.
Soecifically, the ALJ found that Respondent engaged in surface bargai ni ng
and insisted to i npasse on a nonnandat ory subject of bargai ni ng.

Qson Farns tinely filed exceptions to the ALJ' s deci sion.
Those exceptions address only the Agricultural Labor Rel ations Board' s
(ALRB or Board) jurisdiction over Qson Farns and do not address the ALJ's
findings and conclusions wth regard to the bargai ning viol ati ons. The
General ounsel filed a response to the exceptions, as well as a notion to
strike the exceptions for failure to conply wth the Board s regul ati ons.

Qson Farns then filed a response to the notion to strike. The



motion to strike is denied.! The Board has considered the record and the
decision of the ALJ in light of the exceptions and briefs filed by the
parties and affirns the ALJ's findings of fact and concl usions of |aw and
adopts hi s recomrmended or der. 2
DSOS AN
Qson Farns' articulated its exceptions as fol | ows:
1. That the Agricultural Labor Relations Board

has any (sic) jurisdiction over the
enpl oyees of the Respondents.

2. That the Admnistrative Law Judge did
not all ow any evi dence on the subj ect of

Yhe General ounsel argues that the exceptions shoul d be stricken
because they fail to cite the specific portions of the AL)' s deci sion
excepted to or the portions of the record purported to support the
exceptions, and because the exceptions were not acconpani ed by a proof of
servi ce.

Wii | e the exceptions and supporting argurment are exceedingly brief,
they are mninally sufficient to allowthe Board to address themfully on
their nerits. The exceptions do cite to the pages of the ALJ's deci sion
where he nentions jurisdiction, and the absence of citations to the record
is due to the lack of evidence in the record on the issue of jurisdiction.
Thus, the lack of supporting citations for the exceptions goes nore to the
nerits of the exceptions than to their technical sufficiency. Nor do we
consider the lack of a proof of service to be fatal where, as here, the
General Gounsel was in fact served and no prejudi ce has been shown.

2The fi ndi ngs and concl usi ons whi ch were not excepted to are adopt ed
pro forna

Menber Ranos R chardson believes that the ALJ shoul d have i ncl uded a
full er discussion of the equities involved in the anard of nakewhol e i n
this case. S nce the ALJ found that Respondent engaged in surface
bar gai ni ng t hroughout the bargai ning period, Menber Ranos R chardson does
not fully understand why the ALJ began the nmakewhol e period only wth
Respondent''s April 3, 1992 rejection of the Lhion's March 1992 proposal .
However, because neither the General Gounsel nor the Uhion excepted to the
limtation of the nakewhol e period, the ALJ shoul d be upheld on this
i ssue.

19 ALRB Nb. 20 2.



"jurisdiction" in the Post Hearing Brief.
[Page 2 and 3, of the Decision].

The acconpanyi ng argunent consists essentially of two statenents fol | owed
by case citations. Frst, Qson Farns asserts that its negotiator and
representati ve Norman E Jones testified to facts in the hearing in this
case that constitute undisputed evidence that it is subject to the
jurisdiction of the National Labor Relations Board (NLRB), not the ALRB.
Second, Respondent states that jurisdiction can be raised at any tine.

Wil e the exceptions cite the testinony of Norman Jones as evi dence
on jurisdiction, M. Jones did not testify wth regard to jurisdiction, but
only as to the bargaining history between the parties. Nor is there any
other evidence in the record that indicates that Respondent is no | onger
under the Board' s jurisdiction. 3 A so unsupported is the claimthat the ALJ
did not allowany argunent on jurisdiction in post-hearing briefs. Pursuant
to regul ati on 20278( e),4 and w thout any expressed di sagreenent by
Respondent, the ALJ found that the case was of the nature that post-hearing
briefs woul d not be necessary and the transcript reflects that the parties
agreed to dispense wth oral argunent. The ALJ did, however, allow briefs

to be filed on the issue of insisting on a nediator in negotiations.5 Thus,

3As the ALJ noted in his decision, Respondent denied inits answer to
the conplaint that the Board had jurisdiction but offered no evidence on
the issue at heari ng.

4The Board's regulations are codified at Title 8 GCalifornia Gode of
Regul ati ons, section 20100, et seq.

5Fiespondent did not file a post-hearing brief.
19 ALRB No. 20 3.



the briefing took place in accordance with the Board s
regul ations and the parties' agreenent.

S nce Respondent failed to provide evidence in support of its
claamthat the ALRBis preenpted by the jurisdiction of the NLRB, the only
guestion that remains is whether that failure is sufficient to dismss the
claim Respondent asserts that the General (ounsel had the burden of
proving ALRB jurisdiction and failed to do so. Respondent is correct as a
general matter that the General CGounsel has the burden, as part of the
prinma facie case, to establish jurisdictional facts.

However, in this case the General (ounsel alleged w t hout
dispute that the issue had previously been determned by the Board. The
ALJ in essence took official notice of the Board s prior determnations,
and found Respondent to be an agricul tural enpl oyer based on a prior
certificati on6 and a previ ous Board deci si on invol ving Respondent . ! In
light of these prior determnations, the ALJ viewed it as Respondent's
burden to show changed circunstances. Ve believe this is the correct

appr oach.

~ °n Novenber 19, 1975, the General Teansters, Vérehousenen & Hel pers
Lhion, Local 890 was certified as the excl usive bargai ning representative
of Respondent's agricultural enpl oyees.

7I n Certified Egg Farns and A son Farns, Inc. (1990) 16 ALRB No. 7,
it was found that Respondent commtted various bargai ning violations and
Respondent ' s argunent that it was no | onger under the Board s jurisdiction
was anal yzed and rejected. In a subsequent conpliance case, 19 ALRB No.

9, the Board determned the anounts ow ng to Respondent's agricul tural
enpl oyees due to the unfair |abor practices.

19 ALRB Nb. 20 4.



In other words, when it is shown that Board
jurisdiction has been determned in a previous adjudi cation, the burden
shifts to the respondent to provide evidence that interveni ng changes in
facts or | aw have stripped the Board of jurisdicti on.8 Support for this
approach nay be found in the Lhited Sates Suprene Gourt, which has held
that a party asserting NLRB preenption in a state forumhas the burden of
putting forth evidence to show that the NLRB woul d assert jurisdiction were
the matter before it. (International Longshorenen's Association. AHL.-A O

v. Davis (1986) 476 US 380 [106 S . 1904].) S nce Respondent has

failed to denonstrate any intervening changes in facts or |law that woul d

pl ace this

8In 16 ARB Nb. 7, the facts were for the nost part taken froman
extensive stipulation entered i nto by Respondent and the General Gounsel .
That stipul ation, which was accepted and relied on by the ALJ and t he
Board, states that during the previous five years no nore than five to ten
percent of the eggs were purchased fromoutside (non-Q son/ Certified)
entities. Mre inportantly, the stipulation states that such purchases
were not typical, were undertaken only because of insufficient supply from
Respondent " s own operations, and were avoi ded whenever possible. Thus,
even under the standard announced by the NLRB after the issuance the ALJ's
decision leading to 16 ALRB No. 7 (Cansco Produce (., Inc. (1990) 297 NLRB
905), Respondent’'s operations woul d be agricul tural because the "outside
mx" was not regular. S nce Respondent provided no evidence of changes in
operations since that tine, there is no basis on which to disturb the prior
determnations of jurisdiction.

Inaddition, the facts presented in 16 ALRB No. 7 establ i shed that
t he enpl oyees who work in Respondent's packi ng pl ant al so work in the tanch
operations raising chickens and gat hering eggs, work whi ch indi sput abl y
constitutes primary agriculture. Qonsequently, in the absence of a show ng
that this is no longer true, there is at mninuma mxed work situation.
This neans that the Board woul d have jurisdiction over sone of the work of
the existing bargaining unit, even if the packing plant work were found to
be nonagri cul tural .

19 ALRB No. 20 5.



natter outside the Board's jurisdiction, its exceptions are w thout
nerit.
CRER

By authority of Labor (Code section 1160.3, the Agricul tural
Labor Rel ations Board (Board) hereby orders that Respondent, Q son
Farns/ Certified Egg Farns, Inc., its officers, agents, |abor contractors,
successors and assi gns, shall

1. Gease and desist from

(a) Failing and refusing to neet and bargain
collectively in good faith, as defined in section 1155.2(a) of the
Agricultural Labor Relations Act (Act), wth General Teansters,

\r ehousenen and Hel pers, Local 890, as the certified exclusive collective
bargai ning representative of its agricultural enpl oyees.

(b) Inany like or related manner, interfering
Wth, restraining or coercing any agricultural enployee in the exercise of
the rights guaranteed by section 1152 of the Act.

2. Take the followng affirnmative acti ons whi ch are deened
necessary to effectuate the policies of the Act:

(a) Woon request, neet and bargain collectively in good
faith wth General Teansters, Vérehousenen and Hel pers, Local 890, as the
excl usi ve bargai ning representative of its agricultural enpl oyees and, if
an agreenent is reached, enbody the terns thereof in a signed contract.

(b) Make whole its present and forner agricul tural

enpl oyees for all |osses of pay and ot her economc |osses they

19 ALRB Nb. 20 6.



have suffered as a result of Respondent's failure and refusal to bargain in
good faith wth General Teansters, Vérehousenen and Hel pers, Local 890,

such nakewhol e anounts to be conputed in accordance w th establ i shed Board
precedents, plus interest conputed i n accordance with the Board s deci sion

in E W Mrritt Farns (1988) 14 ALRB No. 5, the period of said obligation

to extend fromApril 3, 1992 until August 25, 1993, and conti nui ng
thereafter until such tine as Respondent commences good faith bargai ni ng
wth General Teansters, Vérehousenen and Hel pers, Local 890.

(c) Preserve and, upon request, nake available to the
Board and its agents, for examnation, photocopying and ot herw se copyi ng,
all payroll and social security paynent records, tine cards, personnel
records and reports, and all other records rel evant and necessary to a
determnation, by the Regional Drector, of the nakewhol e period and the
amount s of nmakewhol e and interest due under the terns of this Qder.

(d) Sgn the attached Notice to Agricul tural
Ewpl oyees and, after its translation by a Board agent into all
appropriate |anguages, nake sufficient copies in each |anguage for the
purpose set forth in this Qder.

(e) Mail copies of the attached Notice, in all
appropriate | anguages, wthin 30 days of issuance of this Oder to all
agricultural enployees inits enploy fromApril 1, 1992 until the date of

this OQder and thereafter until Respondent

19 ALRB Nb. 20 1.



cormences good faith bargaining with General Teansters,
\Wr ehousenen and Hel pers, Local 890.

(f) Post copies of the attached Notice in all
appropriate | anguages, for 60 days, in conspicuous places on its property,
the exact period(s) and place (s) of posting to be determned by the
Regional Drector, and exercise due care to replace any Notice which has
been al tered, defaced, covered, or renoved .

(g) Arrange for a representative or a Board agent to
distribute and read the attached Notice, in all appropriate | anguages, to
all of its enpl oyees on conpany tine and property at tine(s) and pl ace (S)
to be determned by the Regional Drector. Follow ng the reading, the
Board agent shall be given the opportunity, outside the presence of
supervi sors and nmanagenent, to answer any questions the enpl oyees nay have
concerning the Notice or their rights under the Act. The Regi onal
Orector shall determne the reasonable rate of conpensation to be paid by
Respondent to all piece-rate enpl oyees in order to conpensate themfor
tine lost at the reading and questi on-and-answer peri od.

(h) Notify the Regional Drector inwiting, wthin 30

days of the issuance of this Oder, of the steps it has

19 ALRB Nb. 20 8.



taken to conply wth its terns, and nake further reports at the
request of the Regional Drector, until full conpliance is

achi eved.

DATED  Decenber 23, 1993

BRUE J. JANA AN Chai rnan

| VONNE RAMCS R CHARDSON  Menber

LINDA A FR QK Menber

19 ARB Nb. 20 9.



Qson Farns/ Certifled Egg Farns, Inc. 19 ALRB No. 20
Case No. 92- (& 52- SAL

NOMCE TO AR GLTURAL BWLOYEES

After investigating charges that were filed in the Salinas Regional Gfice
of the Agricultural Labor Relations Board (ALRB) by General Teansters,

Vdr ehousenen and Hel pers, Local 890, the General Counsel of the ALRB issued
a conpl aint which alleged that we, Qson Farns/Certified Egg Farns, Inc.,
had violated the law After a hearing at which all parties had an
opportunity to present evidence, the Board found that we violated the | aw
by engaging in surface bargaining and by insisting to i npasse on a non-
nandat ory subj ect of bargai ni ng.

The Board has directed us to post and publish this Notice.

The Agricultural Labor Relations Act is a lawthat give you and all ot her
farmworkers in CGalifornia these rights:

1. To organi ze your sel ves;

2. To form join or help a labor organi zation or bargai ni ng
represantative;

3. Tovote in a secret ballot election to decide whether you vant a
union to represent you and to end such representation;

4. To bargain wth your enployer about your wages and working
conditions through a bargai ning representative chosen by a najority
of the enployees and certified by the Board;

5. To act together wth other workers to hel p and protect one anot her;
and

6. To decide not to do any of these things.

VEE WLL NOT do anything in the future that forces you to do or stops you
fromdoing any of the things listed above.

VEE WLL NOT refuse to neet and bargain in good faith wth Teansters, Local
890, over the wages, hours and other conditions of enploynent of our
agricul tural enpl oyees.

VE WLL rmake whol e al | of our agricultural enpl oyees for all |osses of pay
and ot her economc | osses they have suffered since April 3, 1992, as a
result of our failure and refusal to bargain in good faith wth Teansters,
Local 890.

DATED AQ.SON FARW CERTI F BED EGG FARVS, | NC

(Representative) (Title)



mxed work situation in which the Board, absent a show ng of changed

ci rcunst ances, woul d have juri sdiction over sone of the work of the
existing bargaining unit even if Respondent's packing plant were found to
be nonagricul tural .

* * *

This Case Summary is furnished for information only and is not an official
statenent of the case, or of the ALRB.

19 ALRB Nb. 20 - 2-



CASE SUMVARY

QLSON FARVE / CERTI H ED EGG FARVE, | NC 19 AARB No. 20
(General Teansters, Vdrehousenen & Case No. 92- (&= 52- SAL
Hel pers ULhion, Local 890)

ALJ Deci si on

h Getober 1, 1993, Admnistrative Law Judge (ALJ) Janes VWl pnan i ssued a
deci sion in which he found that Qson Farns/ Certified Egg Farns, |Inc.
(Qson Farns or Respondent) violated section 1153 of the Agricul tural Labor
Rel ations Act (ALRA or Act) by engaging in surface bargai ning and by
insisting to inpasse on a nonmandat ory subject of bargai ni ng.

QOson Farns tinely filed exceptions to the ALJ' s decision. The exceptions
address only the Agricultural Labor Relations Board s (ALRB or Board)
jurisdiction over Qson Farns and do not address the ALJ's findings and
conclusions wth regard to the bargaining violations. The General Gounsel
filed a response to the exceptions, as well as a notion to strike the
exceptions for failure to conply wth the Board s regul ati ons.

Boar d Deci si on

The Board denied notion to strike, finding that though the exceptions were
exceedingly brief, they were mninally sufficient to allowthe Board to
fully address themon their nerits. In addition, the Board found the | ack
of a proof of service not to be fatal where, as here, the General (ounsel
was in fact served and no prejudi ce has been shown.

The Board observed that the record contai ned no evidence pertaining to the
I ssue of jurisdiction and that Respondent was not denied an opportunity to
present evidence or argunent on the issue. Next, the Board noted that the
General ounsel as a general natter has the burden, as part of the prina
facie case, to establish jurisdictional facts. However, in the present

ci rcunst ances, where the Board previously found Respondent to be an
agricultural enployer, the Board found that the burden shifted to
Respondent to provi de evidence that intervening changes in facts or |aw
have stripped the Board of jurisdiction. S nce Respondent provided no
such evidence or argunent, there was no basis on which the Board coul d
conclude that it no longer had jurisdiction.

The Board noted that the National Labor Relations Board s decision in
Canmsco Produce ., Inc. (1990) 297 NLRB 905 did not affect the previous
finding of jurisdiction because the stipulated facts in the previous case
establ i shed that Respondent's "outside mx" was not regular. Further, the
Board noted that the facts of the previous case reflected at mni numa

-1-



Qson Farns/ Certified Egg Farns, Inc. 19 AARB Nb. 20
Case No. 92- (& 52- SAL

If you have gquestions about your rights as a farmworker or about this
Notice, you may contact any office of the Agricultural Labor Rel ations
Board. (ne office is located at 112 Boronda Road, Salinas, CGalifornia
93907. The tel ephone nunber is (408) 443-3161.

This is an official Notice of the Agricultural Labor Rel ati ons Board, an
agency of the Sate of Galifornia.

DO NOT ReMOVE CR MUTI LATE
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JAMES WOLPVANE Thi s case was heard by ne in Salinas,
Galifornia, on August 25, 1993.

It is based on a charge, filed June 9, 1992, and a conpl aint, issued
February 24, 1993 and anended August 19, 1993, which alleged that the
Respondent viol ated 88 1153 (e) and (a) the Act by failing and refusing
to bargain wth Local 890, International Brotherhood of Teansters, as the
certified collective bargai ning representative of its agricultural
enpl oyees. According to the General Gounsel, the Respondent violated its
duty to bargain by del aying negotiations, by submtting regressive and
predi ct abl y unaccept abl e proposal s, naki ng fal se decl arations of inpasse,
by inplementing its offers wthout first achieving i npasse, and by
Insisting on the presence of a nediator as a condition to further
bar gai ni ng.

The Respondent answered denying that violated its duty to bargain.
According to Respondent, its proposals were fair and reasonabl e, the
Lhion was prinarily responsible for the del ays whi ch occurred,

I npl enentati on was justified by true i npasse, and circunstances warrant ed
Its insistence on the presence of a nediator. L

The Charging Party appeared and intervened. Because the case net the

requi renents of 820278 (e) of the Regulations, the parties agreed to

submt it for decision wthout oral argunent and were

1I nits Answer and at the Prehearing Gonference, Respondent al so
challenged the jurisdiction of the ALRB, but at hearing it offered no
evi dence to support its jurisdictional challenge.

2



given the right to file short letter briefs confined to the issue of
whet her Respondent had the right to insist on the presence of an nedi ator
as a condition to further bargai ning. The General Gounsel did so, but
none was filed by either the Respondent or the Charging Party.

Uoon the entire record, including ny observation of the wtnesses,
and after careful consideration of the argunents and briefs submtted, |

nake the fol low ng findings of fact and concl usi ons of |aw

FIND NS GF FACT

[. JUR SO CION

Qson Farns/ Certified Egg Farns, Inc. ("Qson Farns") is an
agricultural enployer as defined in 81140.4 (c) of the Act.2 Gener al
Teanst ers, \Wrehousenen and Hel pers, Local 890, ("Local 890) is a | abor
organi zation wthin the neaning of 81140.4 (f) of the Act and is the
certified col |l ective bargai ning representati ve of Respondent's
agricultural enpl oyees. Peter Ason is the Chairnman of the Board of
Respondent and a supervisor as defined in the Act, and Norman Jones was
the agent and | abor negotiator for the Respondent during the period in

questi on.

ZAI hearing, there was testinony that A son Farns has taken over the

entire operation and that Certified Egg Farns, Inc., while still in
existence, is basically defunct. Therefore, although the two entities
still constitute a single integrated enpl oyer under our Act, for

convenience | shall refer to the Respondent as "Q son Farns".
3



1. SUBSTANTI VE F NO NG
A Backgr ound.

Q son Farns produces and processes eggs, in 1975, Local 890 was
certified as the exclusive collective bargai ning representative for all
agricul tural einployees in the enpl oyer's processing and field
operations. In February 1985, the parties entered into a collective
bar gai ni ng agreenent, effective fromFebruary 15, 1984 to February 14,
1087.°

In 1985 and 1986 nenbers of the Ason famly engaged in vari ous
stock transfers anong thensel ves, as a result of which the Respondent
clained that it was no | onger bound by the coll ective bargaini ng
agreenent. Unfair |abor practice charges were filed; a conplaint issued;
and, on June 15, 1990, the Agricultural Labor Relations Board issued its
decision, affirmng the determnation of its Admnistrative Law Judge
that Certified Egg and Q son conprised an integrated agricul tural
enterprise wth a continuing duty to bargain wth Local 890 and that the
col | ective bargai ni ng agreenent between the Uhion and the Enpl oyer
remai ned viable. (16 ALRB NQ 7)4

O August 1, 1990, shortly after the Board' s Decision becane final,

Tony (onzal ez of Local 890 wote to the Respondent to

3t is not clear fromthe record whether there were previous
col l ecti ve bargai ni ng agreenents.

4Wien the Respondent refused to conply wth the Board' s deci sion,
conpl i ance proceedings were initiated, resulting i n a Suppl enent al
Decision by the Board in 19 ALRB No. 9 (June 16, 1993).
4



arrange for negotiations for a new agreenent to repl ace the expired 1984-
87 agreemiant.5 But negotiations did not actually begin until Mrch 1991.
This seven nonth delay was due prinarily to the difficulty which the Union
had in contacting and scheduling a neeting with Nornman Jones, the | abor
consul tant the Gonpany had retained to handl e the negoti ati ons, 6
Negotiations were al so hanpered by the initial refusal of the enpl oyer and
M. Jones to allow union representative to neet wth enpl oyees on the
premses to find out what proposals they wanted the Whion to nake during
negoti ati ons. !
B. The Character of the Negotiati ons.

The parties neet only three tines between March 1991 and Sept enber
1992 - March 4, 1991, March 22, 1991, and March 23, 1992.8 Al of the

neetings were short. Jones estinated that the

5By Its terns, the previous collective bargaini ng agreenent
automatically renewed itself after February 14, 1987, on a yearly basis,
until either party gave witten notice of its desire totermnate it.
(Joint EX. A  Art. XX.) Local 890 did not give notice of its desire to
termnate the agreenent until the follow ng year, and so the agreenent
actual |y expired on February 14, 1988. (Tr. 17.)

6I accept Uhion Representative Raul Hernandez' testinony —never
rebutted by the Respondent —that the initial delays were due to the
Gonpany and its negotiator. (Tr. 164.)

7E\/ent ually M. Jones arranged for the Lhion to neet wth enpl oyees,
but only after the first negotiation session. As aresult, the union's
initial proposal was fornmul ated wthout the benefit of enpl oyee input.
(See Jt. Ex. B, (overing Letter.)

sjones' testinony that there were eight or nine neetings (Tr. 45) is
only explicable if one al so includes the neetings held to resol ve the
i ssues which arose fromthe prior Board Deci sion and
the arbitrations which resulted fromit. Hernandez testified to a

5



| ongest neeting lasted 2 to 3 hours; while Hernandez testified that,
“"None of those neetings were nore than an hour and a hal f. And nost of
them they were about an hour." (Tr. 159.) He went on to describe the
character of the negotiations as fol |l ows:
"[Tlhey were not hostile neetings. However, the[re was] not a
| ot of communication between the two parties. It was nore one-
sided. V& were trying to ask questions and trying to get
directions as to what we could do wth the proposal [s] on the

tabl e, because they were difficult proposals. (Tr. 181, and see
nore detailed description at Tr. 182.)

Jones' approach, accordi ng to Hernandez, was:
"Boom boom boom that's it, that's ny position, and not that
mich -- nost of the communication was trying to force himto say
yes or no or give explanations. And he was not too cooperative
i n communi cating the issues.” (Tr. 159.)
| accept Hernandez' description; it explains why the sessions were few
and short, and it conports wth ny observation of Jones as a w tness.
Anot her troubl esone aspect of the negotiations was Jones'
insistence that the parties were "starting fromscratch", rather than re-
negotiating the agreenent which expired in 1988:
" [we didn't have a contract ever with the union. This was the
first contract wth us. V@' re starting fromscratch. V¢ don't
care what the original contract said. V& weren't bound by it."
(Tr. 75.)
This position, which was used to justify the enployer's position on such
critical issues such as Lhion Security and Whion Representatives (Tr. 75

& 110), was directly contrary to the

neeting hel d after the March 22nd neeting, but his recol | ection was
uncertain, and there is no corroborating evidence that such a neeting was
held. (Tr. 214-5.)

6



Board's holding in 16 ALRB No. 7.°
C The Issues in Negotiations.

Except for the ten itens for which specific proposal s were submtted,
the parties accepted the | anguage in the previous contract.10 Three of
those itens —nane of the enpl oyer, grievance procedure, and fringe
benefits —were easily resolved in 1991 wthout either side having to nake
substantial concessions. Two nore itens —scope of recognition and
nmanagenent rights —were agreed to in 1992. Those, too, were settled
w thout the need for substantial concessions on either side. That |eft
five itens unresol ved when the | ast proposal s were exchanged on March 30
and April 3, 1992: union security, union access, picket |ine, termof
agreenent, and wages. (Jt. BEx. H&1.)

1. Whion Security and Uhion Representatives. A though they began as
two distinct proposals, union security and union access to the prem ses
cane to be |inked. The previous agreenent (Article 11) had provided that
every enpl oyee would join the union wthin thirty days ("Uion Shop") and

that, upon receipt of

9T\/\o other features of the enpl oyer's negotiation style, while not as
significant as those descri bed above, are nonet hel ess reveal i ng: one was
the repeat ed use by the enpl oyer of the word "final", in connection wth
al nost every offer it made and several nade by the Lhion (Tr. 70-1; Jt.
Exs. E F, Q&1); the other was the excessive reliance which the enpl oyer
pl aced at hearing on the "boil erpl ate” | anguage at the end of each Uhion
proposal, inwhich it reserved the right to nmake changes or nodifications.
(Tr 71, 73-4, 104, 190-1; Jt. Exs. B, DL G& H)

10The ten changes were: (1) the correct nane of the conpany; (1)
scope of recognition; (3) union security; (4) union access; (5) picket
line; (6) managenent rights; (7) grievance procedure; (8) termof
agreenent; (9) fringe benefits; and (10) wages.
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aut hori zation, the enpl oyer woul d deduct uni on dues fromwages.
("Checkoff"). The Gonpany, arguing that it "didn't want to force anybody
tojoin the union" (Tr. 30-1), proposed that both be elimnated and that
it be left to each enpl oyee to determne whether or not s/he w shed to
join the union ("en Shop"). (Jt. Ex. C) The Whion, arguing its need
for dues in order to provide its services, insisted throughout 1991 on
bot h uni on shop and checkof f.

wth respect to Lhion Representatives, the Conpany began by proposi ng
that the previous contract (Article I1'V) be nodified to prevent union
representati ves fromcomng onto the premses for the purpose of
collecting dues. It also proposed that the previous agreenent be
nodified to require that union representatives obtai n managenent
permssion, as distinguished fromsinple notification, before entering
the premses. Furthernore, they were not to interrupt "work". After

di scussing the matter, the parties conpromsed the last two issues in
1991 by agreeing that the "Ewl oyer woul d not w thhol d unnecessary
permssion (sic)" and that there woul d be no "unnecessary" interruption
inwork. (Tr. 53 & 138.)11 That left the parties deadl ocked on issue of
whet her a union representative coul d cone onto the premses to coll ect

dues. In March 1992, the Lhion nade a substantial concession by

11The | anguage in the Lhion proposal s of March 23 and March 24, 1992
(Jt. BExs. G&H on Article IV are confusing. The only way to make t hem
consistent wth the testinony of Jones (Tr. 53) and Gonzal ez (Tr. 138),
istoread themas not being directed to the issues of perm ssion and
interruption, which had al ready been settled, but to the right coll ect
dues, whi ch had not.
8



linking Uhion Security to Uhion Representatives and offering to give up
the checkoff [but not the union shop] if the Gonpany woul d agree that
uni on representatives could cone onto the premses to collect dues. (Jt.
Ex. H) O April 3rd, the Gonpany rejected the proposal, saying that it
woul d not force its enpl oyees to join the union nor assist in the
collection of dues. (Jt. Ex. I.)

2. Picket Line. The no-strike provision in the previous agreenent
(Article XV) contai ned an exception (Article XM) all ow ng an enpl oyee to
refuse to cross a lawful prinary picket |ine established at the Conpany' s
premses or at the premses of another enpl oyer. The Conpany proposed the
el imnation of that exception, arguing that it woul d defeat the purpose of
the no strike clause by all ow ng enpl oyees to stop work anytine they
wanted to if a picket line showed up. (Tr. 29-30.) The Uhion refused,
pointing out that the exception was limted to lawful prinary activity
officially sanctioned by the Teanster Joi nt (Gounsel and had never been
i nvoked during the previous contract. (Tr. 154.) There were no
concessions on either side, and the natter renai ned deadl ocked t hr oughout
negoti ati ons.

3. Termof Agreenent. The Uhi on proposed that the new agreenent,
like the preceding one, run for three years —fromJanuary 7, 1991 to
February 14, 1994. The Conpany, citing the vulnerability of egg pri ces,
proposed a one year contract, running fromApril 1, 1991 to March 31,
1992. The ULhion argued that so short a termwould provide little stability
and woul d i nvol ve the parties in sonething tantanount to conti nui ng

negoti ati ons.



The parties renai ned deadl ocked on the issue until the neeting of
March 23, 1992, when, according to Hernandez, the Conpany offered a one
year contract, but wth a new begi nning and ending date - April |, 1992
to March 31, 1993. (Tr. 174.) But ten days later on April 3rd, the
Gonpany notified the Lhion that it was proposi ng a one year agreenent
whi ch woul d run only fromJanuary |, 1992 to Decenber 31, 1992. (Joint
Bx. 1.)

4. \Wges. The Uhi on began by proposing a increase of fifty cents per
hour for all enpl oyees each year of the three year agreenent. (Jt. Ex.
D) O March 14, 1991, the Gonpany countered wth an offer of fifteen
cents for each enpl oyee, effective June |, 1991; two weeks later, it
increased its offer by adding an additional ten cents, effective Decenber
1, 1991.

After the neeting of March 23, 1992, the Lhion substantially
nodified its wage offer, accepting the fifteen cents whi ch enpl oyees had
al ready recei ved when the Conpany inplenented its original offer (Jt. EX.
R see infra, p. 11), and proposed an additional fifteen cents on
Septenber 1, 1992 and on February 15, 1993. O April 3, 1992, The Conpany
countered, nmaking no nention of the additional ten cents it had offered
in 1991 and, instead, offered no wage i ncrease whatsoever during its
proposed one year agreenent. (Jt. Ex. 1.)

D Delays in Negotiations, Inplenentation of the Vge Gfer, and
I nsi stence by the Gonpany on Medi ati on.

At the negotiating session held on March 22, 1991, the Union

promsed to send Jones a counter offer; but, in spite of two
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further requests (Jt. Exs. F & Q, no offer was forthcomng. As a result,
on Septenber 3, 1991, Jones wote that he could wait no | onger and had
instructed the Conpany to i npl enent the 15¢ increase it had offered in
March. At sone point thereafter, the enpl oyees were given the increase. 12
The Uhion wote protesting the increase and asking for a neeting (Jt.
Ex. §. The Gonpany replied, "If no [new proposals are forthcomng, then
it is the Gonpany' s position that an inpass[e] has been reached, and
no...further neetings are necessary." (Jt. Ex. T.) Around this tine, the
Lhi on negotiator was injured (Tr. 147-8, 164-5); as a result, nothing
further was done until February 1992 when the Uhion wote to Jones aski ng
for another neeting. 13 (Jt. BEx. U) After several letters back and forth,
a date was agreed upon, and the neeting of March 23, 1992 was hel d at
whi ch the Uhion submtted its proposal (Jt. Ex. Q; a fewdays later, the
Lhion submtted a further proposal. (Jt.Ex. H) By letter dated April
3rd, the Conpany rejected that proposal and indicated that "it appears
that no new agreenent can be reached" (Jt. Ex. 1.) The Wnhion replied two

nonths | ater, 14 sayi ng there was no i npasse, denandi ng that negoti ations

conti nue, and

12 : : : : .
The exact date of inplenentation is uncertain; it appears to have
occurred sonetine after Septenber 1, 1991, but prior to March 23, 1992
(See Tr. 81 &Jt. ExX. H 119.)

13There nay have been an exchange of tel ephone calls in
August, but nothing cane of it. (Tr. 209, 223.)

14I\b expl anation was provided for this del ay.
11



suggesting possi bl e neeting dates. (Jt. Ex. z.)

A that point, the Gonpany insisted that it would not neet wth the
union unl ess a Mediator was called in. 15 (Jt. Ex. AA) The UWhion responded
that it did not feel that nedi ati on was necessary and asked to neet as
soon as possible. (Jt. Ex. AB)) O Septenber 18, 1992, the Jones agai n
wote, saying:

"[17it is still the position of the Gonpany that we wll not

neet wth the Uhion again until a Mediator is present at such

neeting." (Jt. Ex. AC)

The UWhion negotiator thereupon chose to rely on the unfair |abor
practice charges which had been filed wth the Board and nade no
further effort to contact Jones because, "I thought we were just
spi nning our wheels trying to deal wth M. Jones." (Tr. 206.)

A hearing; Jones testified that he wanted a nedi ator because the
Lhion had failed to provide the proposals it had promsed in March 1991

and because it had refused to abide by its agreenent to submt its

proposals in witing prior to negotiation sessions. (Tr. 88-9 & 91.)

15There is sone question whether the CGonpany first insisted on
nedi ation at the March 23, 1992 neeting. (Conpare Jt. BEx. AAwth Tr. 179-
80.)
12



ANALYS S FLIRTHER  FINDINGS, AND CNLWEONS 0 LAW

This case invol ves two distinct, but related | egal issues: (1)
Wiet her the Respondent's refusal to proceed wth negotiations wthout a.
nedi ator present is a per se violation of 81153 (e) because it involves a
non- nandat ory subj ect of bargai ni ng whi ch cannot be insisted upon to

i npasse (see NLRB v. Woster DO vi son of Bora-Vérner Corp. (1958) 356 U S

342); and (2) whet her Respondent's overal | conduct during negotiations —
including its demand for nediati on —anounted to "surface bargaining” in
violation of 81153(e).
. THE ALLEGD PER SE M QLATI ON
In Mdas International Gorp. (1964) 150 NLRB 486, 487, the Nati onal

Labor Relations Board held that a refusal by one party to accept nedi ation
does not constitute a violation of its duty to bargain. Here the issue is
slightly different: Local 890 is not being accused of a violation for
refusing nediation, rather Qson Farns is bei ng accused because it
insisted that the Uhion accept nediation. However,"if a unionis entitled

under Mdas to refuse nediation wthout violating the Act, it naturally

follows that the enpl oyer should not be allowed to ignore that legitinate
refusal and insist, as the Respondent did here, upon nediation as a
precondition to further bargai ning.

A recent NLRB decision | ends support to this interpretation. In

R versi de Genent Conpany (1991) 305 NLRB 815, the enpl oyer insisted on

nedi ati on as a condition of further bargai ning even though the Federal

Medi ati on And Gonciliation Service ("FMCS')

13



decided that it was no longer wlling to participate in the negotiations.
The Board upheld its ALJ's determnation that the enpl oyer coomtted an a
violation by insisting on the "very unlikely occurrence" that further
nmeetings be arranged under the auspices of FMCS. (l1d. at 819.) In
reaching that conclusion, the ALJ recited the definition of good faith
bargaining in 88 (d) of the NNRA —which is substantially the sane as
that found in 81155.2 of our Act —and concl uded:

In general, a enployer's obligation under Section 8(d) of the

Act to neet at reasonable tinmes wth the enpl oyee representative

Is whol Iy i ndependent of the wilingness of any nediator to

participate. (1d. at 818.)

That, too, woul d suggest that nediation is not wthin the scope of

bargai ning as defined in either 88(d) of the NLRA or 81155.2 of the ALRA
and, therefore, is not a nandatory subject of bargai ni ng which can be

i nsi sted upon to inpasse, even where a nediator is wlling to
partici pat e.

Mediation is an inportant and val uabl e nechani smin coll ective
bargaining. It mtigates the antagoni sns which can arise during
negotiations, and it hel ps the participants to find common ground and.
expl ore new approaches to hitherto intractable problens. But it wll not
work unl ess both sides truly want it to work; there nust be a nutual
coomtnent. That is why FMCS will not participate in negotiations unl ess
both parties are agreeable. That being so, there is no policy
justification for allowng one party to inpose it on an unw | ling
counterpart by refusing to continue negotiations unless a nediator is

present .

14



Based upon ny readi ng of Mdas and R versi de Cenent and based upon

the mutual coomtnent which is essential if nediationis to work, |
conclude that it is a permssive subject of bargai ni ng which cannot be
i nsisted upon as a condition for further negotiati ons.

Here, there is no question that Jones refused to neet unless a
nedi ator was present. (Supra, p. 12; Jt. Exs. AA& AC) Because that is a
permssive and not a nandatory subj ect of bargaining, the Respondent, by
naking it a condition for further bargaining, ignored its obligation "to
neet at reasonable tines and to confer in good faith* wth the certified
representati ve of his enpl oyees, thereby coomtting a per se violation §
1153 (e) of the Act.

Respondent seeks to justify its insistence on nediation by relying
on the Lhion's earlier failure to provide proposals as promsed and its
refusal to submt all of its proposals in witing ahead of tine. (Tr. 88-9
& 91.)

where the violation is of per se nature, the Board wll ordinarily
not consider mtigating evidence. However, even if that evidence were
considered, it would not excuse Respondent’'s refusal to neet. Wile the
Lhion did fail on one occasion to provi de counter proposal s as prom sed,
that happened in March 1991, a full year before the Respondent's
i nsistence on nediation; and, inthe interim the Uhion had presented new
proposal s and counter proposal s to which the Gonpany had responded. Jones
therefore had no reason to believe the conduct to which he objected woul d

cont i nue.
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Respondent's claimthat the Uhion had failed to present its
proposals in witing ahead of tine is premsed on its assertion that,
contrary to usual collective bargaining practice, the Uhion had entered
into an agreenent to do so. But there is no clear evidence of such an
agreenent. Jones hinself submtted his March 22, 1991 proposal during
negotiations, not before (Tr. 70; Jt. Ex. E), and he fully responded to
the proposal which the Unhion submtted during negotiations on March 23,
1992. It woul d appear that Jones sinply wanted to get the Lhion to
provide its proposal s ahead of tine. (See Tr. 162-3 and the | anguage used
by himin Jt. Exs. F&T.) That being so, there was no agreenent, and
t heref ore no breach. 16

1. SURFACE BARGAIN NG
A The Legal S andard

Good faith bargaining is defined .in Labor Code section 1155.2 as:

...the performance of the nutual obligation of the

agricultural enployer and the representative of the

agricul tural enpl oyees to neet at reasonable tines and

confer in good faith wth respect to wages hours, and ot her

terns and conditions of enpl oynent....

In P.P. Mirphy Produce Go.,Inc. (1979) 5 ALRB No. 63, pp. 3-4, the Board

expl ai ned:

The duty to bargain in good faith requires the parties
“...to participate actively in the deliberations so as to
indicate a present intention to find a basis for

16Even if the Lhion had agreed to provide its proposal s ahead of
tine, it would have been entitled to discontinue the process at any point
wthout forfeiting its right to neet wthout a nedi ator bei ng present.
16



agreenent, and a sincere effort nust be nade to reach a common
ground.” NLRB v Montgonery Vérd & Go., 133 F.2d 676 (9th drr.
1943). Mere talk is not enough. A though the Act does not
require the parties to actually reach agreenent, or to agree to
any specific provisions, it does require a sincere effort to
resol ve differences, and "...presupposes a desire to reach
ultinate agreenment to enter into a coll ective bargaini ng
contract.” NLRB viInsurance Agents' Int'l Qrion. AFL-AQ 361
UsS 477, 485 (1960).

See al so: Muntebello Rose (o., Inc. (1979) 5 ALRB No. 64;
MFarl and Rose Production (1980) 6 ALRB No. 18.

The proper role of the Board "is to watch over the process, not
guarantee the results.” (NLRB v. Tonto Gommuni cations, Inc. (9th dr.

1978) 567 F.2d 871, 877.) Hard bargai ning and the use of a conpany's

rel ati ve economc strength to exert pressure on the union "is of itself

not at all inconsistent wth the duty of bargaining in good faith." (N.RB
V. insurance Agents' Int'l Lhion, supra at 490-1; HK Porter (. v. NLRB
(1970) 397 US 99, 109; South Shore Hospital v. NLRB (1st dr. 1980) 630
F.2d 40, 44; Chevron Q| G. v. NLRB (5th dr. 1971 442 F. 2d 1067, 1073.)

So long as a conpany is engaged i n an honest effort to reach agreenent, it
nay stand fast on an issue. (MQGourt v. Gilifornia Shorts, Inc. (6th dr.

1979) 600 F.2d 1193, 1201; Tines Herald Printing Go. (1975) 221 NLRB 225,

229.) If its bargaining position inproves, it may even strengthen and
tighten its position. (Soule Qass and Gazing . v. NLRB (1st dr. 1981)
652 F.2d 1055; NNRBv. Alva Alien Industries, Inc. (8th dr. 1966) 369
F.2d 310.)

Bargaining is a careful, sophisticated process; rarely is

17



there an admssion of a "bad faith" intention, violations can only be
inferred fromcircunstantial evidence. (CGontinental Insurance . v. NLRB
(2nd Ar. 1974) 495 F.2d 44, 86; NNRBv. Reed & Prince Mg. . (1st dr.
1953} 205 F.2d 131, 139-40, cert. denied, 346 US 887 (1953).) [T]he

previous relations of the parties, antecedent events expl ai ni ng behavi or
at the bargaining table, and the course of negotiations constitute the
raw facts for reaching such a determnation.” (Local 833 Uhited Auto
VWrkers v. NLRB (Kohler Gonnany) (D C dr. 1962) 300 F.2d 699, 706.) As
the Board said in Masaji Eo (1980) 6 ALRB No. 20, p. 5:

The presence or absence of the intent to bargain in good faith
nust be discerned fromthe totality of the circunstances,
including a review of the parties' conduct both at the

bargai ning tabl e and away fromit.

See P.P. Mirphv Product (., Inc., supra; Mntebell o Rose (., Inc.,
supra; Akron Novelty Mg. Go. (1976) 224 NLRB 998, 1001. That being so,

no two case are alike and no one can be fully determnative of another.
The concept of good faith bargaining has "meaning only in its application
to the particular facts of a particular case." (NLRB v. Anerican National
Insurance . (1952) 343 US 395, 410; and see Bora-Vérner Gontrol s
(1972) 198 NLRB 726.)

B. Application of the Legal Sandard to the Facts of this Case
A nunber of circunstances are present in this case which, when
consi dered together, point the existence of surface bargaining by the

Respondent .
1. Thereis, first of all, the unlawful and unexcused
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refusal , described above (supra pp. 13-16), of the Respondent to
conti nue negotiations unless the Lhion capitul ated on a non-
nandat ory subj ect of bargai ning.

2 . Next, there is the declaration of inpasse by the Respondent on
April 3, 1992, immediately after receiving the Lhion's March 24th
proposal but before any neeting could be held to discuss it. (Jt. EX.
I.)17

At that point, there had been only three brief collective
bar gai ni ng sessions. (Supra, p. 5.) The Uhion had just nade substanti al
novenent on the issues of wages, as well as in the area of Uhion
Security [abandonnent of checkoff in return for access to col |l ect dues]
(Conpare Jt. Exs. G& H) The novenent occurred in a subm ssion that
did not indicate that it was the Lhion's final offer (Jt. Ex. H; and,
even nore significant, it occurred after the previous collective
bar gai ni ng session and before any neeting coul d be scheduled or held to
discuss it.

None of this conports wth the requirenent that, before declaring
I npasse, an enpl oyer shoul d pursue reasoned di scussi on about i|ssues not
yet di scussed and expl ore avenues for possi bl e novenent because "the
pur pose of collective bargaining is to pronote the 'rati onal exchange
of facts and argunents' that w Il neasurably increase the chance for

amcabl e agreenent...." (N_.RB

17Wii le Jt. BEx. | does not use the term"inpasse”, the | anguage of
the letter-makes it clear that that was its neaning. Moreover, inits
response (see Jt. Ex. 2), the Whion indicated that it so understood the
letter, and the Respondent did nothing to disabuse it of that
under st andi ng.
19



v. General Hectric . (2nd dr. 1969) 418 F.2d 736, 750, cert,
deni ed, (1970) 397 US. 965; see also: Sam Andrews' Sons (1983) 9 ALRB
NQ 24.)

Furthernore, as the General Qounsel points out, Respondent's
I nsi stence that a nedi ator was needed, as described above, is at odds
wthits contention that further bargai ni ng woul d have been usel ess
because neither side would be wlling to nake further concessions.

3. There are several circunstances which indicate that the
Respondent was not so nuch bargai ning to reach agreenent, as it was
bargai ning to reach a point where it coul d decl are that negoti ations
were futile. In other words, it was bargai ning, not toward agreenent,
but toward inpasse. This explains the Respondent's conti nual
characterization of its offers as "final" (Jt. Exs. E F & Q) and, even
nore significant, its characterization of Uhion offers as final even
t hough the Uhion had not so characterized them (Jt. Ex. | [describing
Lhion's "revised offer” inJt. Ex Has its "final offer"]; see also Jt.
Ex. F.) Inthis context, a nore sinister explanation energes for
Respondent ' s attenpt to get the Uhion to deliver its proposal s
bef orehand, rather than allow ng themto be presented during
negotiations. Cbtai ning themahead of tinme would nake it easier to
decl are a preenptive i npasse because it forecl osed the possibility of
further union concessions shoul d the enpl oyer take a firmstand when
uni on proposal s were presented during face to face negotiations. Wile

such a "sinister" explanati on woul d not
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be not justified in the normal context of collective bargaining, in
situations like this, where there are other circunstances indicating a
resol ve not to reach agreenent, it is justified.

4. Further indications of bad faith can be gl eaned fromthe
positions taken and the justifications offered by the Respondent on the
vari ous substantive proposal s.

To begin wth, adherence to an untenabl e | egal position during
negotiations is inconsistent wth the duty to bargain in good faith.
(Fraser & Johnson Gonpany v. NLRB (9th dr. 1972 469 F.2d 1259, 1263,
Queen Mary Restaurants Gorp. v. NLRB (9th dr. 1977) 560 F. 2d 403, 409;
CGarl Joseph Ma agio. Inc. v. NNRB(1984) 154 Cal . App.3d 40, 74-75 (dis.

opn.) Yet that is exactly what the Respondent did when it insisted —
contrary to the Board's holding in 16 ALRB No. 7 - that negoti ati ons
"start fromscratch" because, "V¢ don't care what the original contract
said. W weren't bound by it." (Tr. 75; supra, pp. 6-7.)

Fol | owi ng the negotiation session on March 23, 1992, the Uhion
offered to give up the checkoff in return for union access to coll ect
dues. This opened up the possibility for conpromse in the area of union
security/uni on access. Yet, rather than explore the possibility of trade
offs —for exanple, permtting access to collect dues while adhering to

the open shop —Respondent i mmedi ately clai ned i npasse. |In AS-HNE Farns,

Inc. (1980) 6 ALRB No. 9, the Board held that the outright rejection of
proposal s wthout any real attenpt to explain or mnimze differences is

i nconsi stent wth a bona fide desire to reach agreenent. And it
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is a further indication that Respondent was entirely unwilling to

consi der anythi ng short of absolute capitulation by the Uhion in the area
of union security and union dues. Such a stance, in the context of other
guesti onabl e behavi or, serves to support the inference that an enpl oyer's
mnd is closed to reasoned di scussion and conpromse. (See HK Porter
G. (1965) 153 NLRB. 1370, enforced, 363 F.2d 272, cert, denied, 385 U S
851 (1966).) In bargai ning over wages, the Respondent took several

posi tions which cast doubt on its good faith. Frst of all, it refused
to acknow edge the substantial novenent which the Uhion nade in that area
in March 1992 when it reduced its demand from50% an hour to 15C an hour,
claimng instead that the Uhion's concession neant nothi ng because of the
| anguage at the end of its proposal reserving the right to make changes
or nodi fications.

(Tr.. 73-4, 104; supra, fn. 9.) Such excessive and unreasonabl e rel i ance
on typical boilerplate |anguage is at odds wth the requirenent that
"clains nade by either bargai ner shoul d be honest dains." (N.RB V.

Truitt Ma. . (1951) 351 US 149, 153.) And that is especially true

here, where the Respondent's supposed concern over the boilerplate
| anguage was not disclosed to the Lhion at the tine, but raised for the
first tine at the hearing.
(Tr. 190-1.)

In much the sane vein is the Respondent's claimthat the Uhi on wage
proposal s were i nconprehensible. (Tr. 104-6.) If Jones was as confused
by themas he clains - which | doubt —he coul d have easily asked for and

received a clarification, but he did
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not .

Even nore serious is the Respondent's w thdrawal , w thout
expl anation, on April 3, 1992 of the additional 10¢ per hour which it had
offered in 1991. (Supra, p. 10.) It has long been the | awthat the
wthdrawal of an earlier proposal, wthout explanation, and the
presentation of a new |ess favorabl e proposal evidences an intent to
frustrate negotiations. (Pittsburgh-Dee Mines Seel (o (1980) 253 NLRB
706.)

The Respondent appears to have engaged in simlar regressive
bargaining on the termof the agreenent. | credit Hernandez' testinony
that on March 23, 1992, the Respondent offered a one year contract,
running fromApril 1, 1992 to March 31, 1993, while on April 3rd —again
w thout expl anation —it proposed an agreenent which would run only from
January 1, 1992 to Decenber 31, 1992. (Supra, pp. 9-10.)

Finally, there is the failure of the Respondent to nake any
significant novenent beyond its initial proposal s except the 10$ per hour
i ncrease whi ch was subsequent|y w thdrawn and a few mnor conprom ses

such as that on union visitati on19 In Meyer Tomatoes (1991) 17 ALRB Nb.

17, the Board found that an enpl oyer's | ack of

18I do not credit his assertion that, wherever he brought up wages,
the Lhion "always referred to the | ast paragraph of their proposal ...
the one [saying] ...they can wthdrawit at any tine." (Tr. 106.) Such an
answer woul d nake no sense in the context of negotiations and is
contradi cted by Hernandez' nore credible testinmony (Tr. 190-1.)

19I.e., that it would not "unnecessarily wthhold permssion" for
union visits and there would be no "unnecessary" interruption of work.
(Supra, p. 8.)

23



novenent fromits initial position, while not in itself a refusal to
bargain, may, in the context of other conduct, be "viewed in a different
light".

5. Al of the conduct described above was set agai nst a background
of a prior bargaining violation, a long and unexpl ained initial delay by
the Respondent in beginning negotiations, and an unjustified refusal to
al low Uhion representatives to neet wth enpl oyees to fornul ate and
di scuss the proposal s to be nade. 20 (Supra, pp. 4-5.) Wile these matters
all took place nore than six nonths prior to the filing of the charge in
this case, they nay be considered in eval uati ng the conduct whi ch occurred
later on in bargaini ng. 21 (Local 833. Whited Auto Wrkers v. NLRB (Kohl er
Gonpany) . supra, 300 F.2d at 706.)

6. Mre revealing still is the Respondent's approach to collective
bargai ning. (Supra, p 5-6.) The neetings were few and short. The Uhion
spent nost of its time "...trying to ask questions and trying to get

directions as to what we coul d

20The fact that Jones did eventually permt Uhion representatives to
neet wth enpl oyees and the fact that the Uhion enjoyed broad access
rights under the previous agreenent both serve to undercut the inportance
of Respondent's clai ned concern over the possible spread of di sease anong
its poul try.

21For the purposes of the |imtations period contained in 81160. 2 of
the Act, surface bargaining is considered a "continui ng violation" such
that a charge is tinely even though it invol ves conduct occurring nore
than six nonths prior toits filing, so long as the inproper conduct
extends, in substantial part, into the six nonth period. AS HNE Farns,
Inc, supra; NLRBv. MacMIllan Rng-Free Ql G. (9th dr. 1968) 394 F. 2d
26, cert, denied, 464 US 829 (1968). Here, the charge was filed on June
9, 1992, and the there is substantial evidence of surface bargaining in
March and April 1992.
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do...with the proposals on the table.” (Tr. 181.) In response, the
Respondent ' s negoti at or was abrupt and noneonmuni cative, doing little or
nothing "...to pronote the 'rational exchange of facts and argurents' that
w Il neasurably increase the chance for amcabl e agreenent...." (N.RBv.

General Hectric Go., supra, 418 F.2d at 750.)

C @ncl usi on

Havi ng examned the totality of the Respondent's conduct, and
recogni zing that nuch of it, standing alone or in other contexts, woul d
not initself establish a refusal to bargain, | conclude that here it
does. Respondent's insistence to i npasse on a non-nandatory subj ect of
bargaining, its fal se declaration of inpasse, its attenpt to bargain
toward i npasse rather than agreenent, its untenable justifications and
regressive proposals, its abrupt, uncommunicative and cl ose m nded
approach to negotiations, all set against a background of a prior
bargai ning viol ation, undue del ay i n begi nning negoti ati ons, and
uncooperativeness in allowng the formul ati on of proposals, conpel ne to
concl ude that the Respondent has violated of 81153 (e) of the Act by

engagi ng i n surface bargai ni ng.

2In reaching this conclusion, | have relied neither on the del ays
whi ch occurred after negotiati ons had begun nor on the inpl enentati on of
the 15% per hour wage increase after Septenber 1, 1991. The Lhion was in
| arge part responsible for those del ays and by its inaction waived its
right to object to the increase.
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REMEDY

Havi ng foxond that Respondent viol ated 81153 (e) of the Act by
engagi ng i n surface bargai ning and by insisting to i npasse on agreenent to
a non-nandat ory subject of bargaining, | shall recoomend that it cease and
desi st therefromand take affirnati ve action designed to effectuate the
policies of the Act.

Furthernore, the Respondent failed to offer any evidence that, had
it satisfied its bargaining obligation, the parties woul d nonet hel ess been
have been unabl e to successful |y consumnmat e negoti ations for a coll ective
bar gai ni ng agreenent. That being so, Respondent has failed to rebut the
presunption established in WlliamDal Porto & Sons. Inc. v, ALRB(1987)
191 CGal . App. 3d 1195, and el aborated by the Board i n Mari o Sai khon. Inc.

(1989) 15 ALRB No. 3. 23 It is therefore appropriate that it be ordered to
nake its enpl oyees whol e for the wages and benefits which they have | ost
because of its failure to bargain in good faith. However, because the

Lhi on nust bear sone responsibility for the del ays which occurred in 1991
and early 1992, | conclude that the nake whol e period shoul d begin wth
the Respondent' s inproper declaration of inpasse on April 3, 1992.

In. fashioning the affirnative relief delineated in the

23Wiere, as here, asignificant basis for the violation is the
untenabl e justifications and regressive proposal s whi ch the Respondent
advanced with respect to the critical issues in these negotiations —
wages, union security/union representative, and termof agreement —it is
al nost inpossi ble to determne what the out cone woul d have been if proper
bar gai ni ng had taken pl ace on those subj ects.
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followng order, | have taken into account the entire record of these
proceedi ngs, the character of the violations found, the nature of
Respondent ' s operations, and the conditions anmong farmworkers and in the
agricultural industry at large, as set forth in Tex-Cal Land Managenent .

Inc. (1977) 3 ALRB Nb. 14.

Upon the basis of the entire record, the findings of fact and the
conclusions of |aw, and pursuant to section 1160.3 of the Act, | hereby
i ssue the foll ow ng recormended:

ARCER

Respondent Q son Farns/ Certified Egg Farns, Inc., its officers,
agents, |abor contractors, successors and assigns, shall:
1. @Gease and desist from
(a) Failing and refusing to neet and bargain
collectively in good faith, as defined in 8§ 1155.2 (a) of the Agricultural
Labor Relations Act, wth General Teansters, Vérehousenen and Hel pers,
Local 890, as the certified exclusive collective bargai ning representative
of its agricultural enpl oyees.
(b) Inany like or related manner, interfering wth,
restraining or coercing any agricultural enpl oyee in the exercise of
the rights guaranteed by section 1152 of the Act.
2. Take the followng affirmative actions whi ch are deened
necessary to effectuate the policies of the Act.
(a) Woon request, neet and bargain collectively in good

faith wth General Teansters, warehousenen and Hel pers, Local
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890, as the excl usive bargaining representative of its agricultural
enpl oyees and, if an agreenent is reached, enbody the terns thereof in a
si gned cont act

(b) Make whole its present and forner agricul tural
enpl oyees for all |osses of pay and other economc | osses they have
suffered as a result Respondent's failure and refusal to bargain in good
faith wth General Teansters, Vérehousenen and Hel pers, Local 890, such
nake whol e anounts to be conputed i n accordance wth established Board
precedents, plus interest conputed i n accordance with the Board s

decision in E w Mrritt Farns, (1988) 14 ALRB Nb. 5, the period of said

obligation to extend fromApril 3, 1992 until August 25, 1993, and
continuing thereafter until such tine as Respondent commences good faith
bargaining wth General Teansters, Vdrehousenen and Hel pers, Local 890.

(c) Preserve and, upon request, nake available to the
Board and its agents, for examnation, photocopying and ot herw se
copying, all payroll and social security paynent records, tine cards,
personnel records and reports, and all other records rel evant and
necessary to a determnation, by the Regional Drector, of the backpay
period and the anounts of back pay and interest due under the terns of
this Qder.

(d) Sgn the attached Notice to Agricul tural
Epl oyees and, after its translation by a Board agent into all
appropriate | anguages, nmake sufficient copies in each | anguage for the

purpose set forth in this Gder.
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(e) Mail copies of the attached Notice, in all
appropriate | anguages, w thin 30 days of issuance of this order to all
agricultural enployees inits enploy fromApril 1, 1992 until the date of
this Oder and thereafter until Respondent commences good faith bargai ni ng
wth General Teansters, Vérehousenen and Hel pers, Local 890.

(f) Post copies of the attached Notice in all
appropriate | anguages, for 60 days, in conspicuous places on its property,
the exact period (s) and places (s) of posting to be determned by the
Regional Drector, and exercise due care to replace any Notice whi ch has
been al tered, defaced, covered, or renoved.

(g) Arrange for a representative or a Board agent to
distribute and read the attached Notice, in all appropriate | anguages, to
all of its enpl oyees on conpany tine and property at tine(s) and pl aces(s)
to be determned by the Regional Drector. Follow ng the reading, the
Board agent shall be given the opportunity, outside the presence of
supervi sors and nanagenent, to answer any questions the enpl oyees nay have
concerning the Notice or their rights under the Act. The Regional Director
shall determne the reasonable rate of conpensation to be paid by
Respondent to all piece-rate enpl oyees in order to conpensate themfor
tine lost at the reading and questi on-and-answer peri od.

(h) Notify the Regional Drector inwiting, wth 30
days of the issuance of this Oder, of the steps it has taken to conply

wWthits terns, and nake further reports at the request
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of the Regional Orector, until full conpliance is achieved.

DATED Gctober 1, 1993

JAMES WOLPMAN

Chi ef Admi nistrative Law Judge
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NOT CE TO AR QLTURAL EMPLOYEES

After investigating charges that were filed in the Salinas Regi onal
Gfice of the Agricultural Labor Rel ations Board by General Teansters,
war ehousenen and Hel pers, Local 890, the General C(ounsel of the ALRB
i ssued a conpl aint which alleged that we, Qson Farns/ Certified Egg Farns,
Inc., had violated the law After a hearing at which all parties had an
opportunity to present evidence, the Board found that we violated the | aw
by engaging in surface bargaining and by insisting to i npasse on agreenent
to a non-nandat ory subject of bargai ning. The Board has told us to post
and publish this notice. we wll do what the Board has ordered us to do.

_ V¢ al so want you to know that the Agricultural Labor Rel ations Act
isalawthat give you and all other farmworkers in Galifornia these
rights:

1. To organi ze your sel ves;

2. To form join, and hel p uni ons;

3. Tovote in a secret ballot election to decide whether you want a
union to represent you;

4. To bargain wth your enpl oyer about your wages and wor ki ng
conditions through a union chosen by a majority of the enpl oyees and
certified by the Board;

5. To act together with other workers to hel p and protect one
anot her; and

6. To decide not to do any of these things.

Because you have these rights, we promse that:

VEE WLL NOT do anything in the future that forces you to do or stops
you fromdoi ng any of the things |isted above.

VEE WLL NOT refuse to nmeet and bargain in good faith wth Teansters,
Local 890, over the wages, hours and other conditions of enpl oynent of our
agricul tural enpl oyees.

VEE WLL nake whol e al | of our agricultural enployees for all |osses
of pay and ot her economc | osses they have suffered since April 3, 1992,

as aresult of our failure and refusal to bargain in good faith wth
Teansters, Local 890.

DATED
AQ.SON FARW CERTI FH BED EGSG FARMS, | NC

By:

Represent ati ve Title



If you have questions about your rights as a farmworker or about
this Notice, you nay contact an?/ office of the Agricultural Labor
Rel ations Board. One office is located at 112 Boronda Road, Salinas CA
93907. The tel ephone nunber is (408) 443-3616.

DO NOI REMOVE. (R MLLTI LATE
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