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CEA S ON AND CREER

h Septenber 10, 1992, the Board received a joint stipulation
entered into by all parties to this natter, nanely Tripl e E Produce
Gorporation (Respondent or Triple E), the Uhited FarmVWrkers of America,
AFL-A O (Gharging Party, UFWor Whion) and General Gounsel, requesting that
the Board transfer this matter to itself for findings of fact, conclusions
of law and order pursuant to Title 8, California Gode of Regul ations (QR
secti on 20260.

Al parties have stipulated that the unfair |abor practice
charge, conplaint, answer, "Sipulation of Facts," record and deci si ons of
the Board in the underlying representation proceedings (i.e., Case No. 89-
RG3-M as reported at 16 ALRB Nb. 5, 16 AARB No. 14, and 17 ALRB No. 15)
Wil constitute the entire record in this case, and that all parties waive

their right to a hearing pursuant to Labor Gode section



1160. 2. L Thereafter, pursuant to GOCR section 20260, the parties requested
and were granted | eave to submt briefs setting forth their positions
acconpani ed by | egal argunents. 2

h Septenber 11, 1992, the Executive Secretary of the Board
I ssued an order transferring the matter to the Board for a final decision
and order wthin the neaning of section 1160.8. The Board has consi dered
the record, including the stipulation of the parties and their briefs and,
on the basis thereof, hereby issues the followng findings of fact,
conclusions of [aw and renedi al order.

F ndi ngs of Fact

1. Respondent is, and at all tines nmaterial herein has been,
engaged in agriculture within the neani ng of section 1140. 4(c);

2. (Charging Party is now and at all tines naterial herein has
been, a | abor organi zation wthin the neaning of section 1140. 4(f);

3. Onh August 4, 1989, pursuant to a Petition for Certification
filed by the UFWin Case No. 89-RG3-M, the Board conducted an el ection
anong Respondent's agricultural enpl oyees. Follow ng resol uti on of an
out cone-det ermnat i ve nunber of chal l enged ballots, the final official

Tally of Ballots reveal ed

1AII section references are to- the Galiforni a Labor Gode unl ess
ot herw se speci fied herein.

2As the Board finds the record and the briefs sufficient to apprise
it of the questions at issue herein, Respondent's separate request for oral
argunent is denied.
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the followng results: UW 297; No Uhion, 61; additional unresol ved
chal Il enged bal l ots insufficient in nunber to affect the outcone of the

el ection, 141. Respondent tinely filed objections to the el ecti on pursuant
to section 1156.3(c). 1 June 26, 1990, the Executive Secretary issued his
order dismssing certain of the objections for failure to set forth facts
which, if proven, would constitute grounds for setting aside the el ection
and setting the remai ning objections for a full evidentiary hearing before
an Investigative Hearing Examner (I1HE);

4. The hearing was conducted over a 10 day period between August
and Cctober, 1990 in Sockton, Gilifornia. On June 21, 1991, |HE Thonas
Sobel issued his decision in which he recoomended to the Board that the
el ection be set aside. Exceptions to the |HE s decision, briefs in support
of exceptions, and response briefs were tinely filed by the parti es;

5. n Novenber 22, 1991, the Board rejected the I HE s
recommendation as well as Triple Es objections to the el ection and
certified the UFWas the excl usive representative of Respondent's
agricul tural enpl oyees.

6. n Decenber 11, 1991, the UPWrequest ed that Respondent
commence negotiations wth intent to reach agreenent concerning its
enpl oyees' wages, hours, and other terns and conditions of enpl oynent as set
forth in section 1155.2. Oh or about January 8, 1992, Respondent advi sed the
Lhion inwiting that it would refuse to negotiate i nasmuch as Respondent

bel i eves
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that the Board erred in certifying the results of the el ection and woul d
seek to perfect a judicial challenge to the Board s action in that regard;3
7. n January 30, 1992, the UFWfiled an unfair |abor practice
charge in which it alleged that since Decenber 11, 1991, Respondent has
failed or refused to bargain in good faith wth its enpl oyees' certified
bargai ning representative in violation of section 1153(e). Oh May 4, 1992,
follow ng an investigation of the charge, the Regional Orector for the
Visalia Region issued a conplaint alleging that Respondent had viol ated the
bar gai ni ng obligation which flowed fromthe Board s certification of the
Lthion. On May 14, 1992, Respondent tinely filed an answer to the
conpl ai nt .

oncl usi ons of Law

This Board has | ong applied the National Labor Rel ations
Board's (NLRB or national board) proscription against relitigation of
representation issues in related unfair |abor practice proceedings in the
absence of newy di scovered or previously unavail abl e evidence or a claim
of extraordinary circunstances. (D Arrigo Bros, of CGalifornia (1978) 4

ALRB Nb.

3The Board' s decisions in representation natters are not final
decisions and orders subject to direct judicial review Accordingly, an
aggrieved enpl oyer nust refuse to bargain wth a certified | abor
organi zation in order that the union nay file an appropriate unfair |abor
practice charge so that the natter can then be adjudi cated under Chapter 6
(unfair labor practices) provisions of the Act, resulting in an appeal abl e
section 1160. 8 decision and order. Uoon such review the various
Galifornia courts of appeal nay examne the whole of the record in the
under | yi ng representation case.
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45; Adanek & Dessert. Inc. (1985) 11 ALRB Nb. 8; Miranaka Farns (1986) 12

ALRB Nb. 9. See, also, Pittsbhurgh Pate Qass v. National Labor Rel ations
Board (1941) 313 U S 146 G LRRM425].) In our decision in Triple E Produce
Gorporation (1991) 17 ALRB Nb. 15, we considered and rul ed on the i ssues

rai sed by Respondent’'s objections to the election in Case No. 89-RG3-\M.
Respondent here presents no newy di scovered or previously
unavai | abl e evi dence, but does suggest that the decision itself provides an
extraordi nary circunstance which mght justify a reexamnation, if not
relitigation, of the certification of representative. In that regard,
Respondent points to tw factors which it believes nmake this a "cl ose" case
worthy of reevaluation: (1) the I|HE who heard the case recommended that the
el ection be set aside on the basis of Board Agent misconduct; and (2) one
nenber of the three nenber Board did not joininthe ngority's result which
reversed the | HE and upheld the election. Ve find that Respondent has not
denonstrated circunstances justifying either relitigation of the
representati on i ssues or reconsideration of our decision. As discussed
bel ow, the contentions |isted above do not provide a basis for concl udi ng
that the nakewhol e renedy is not appropriate. Thus, they nust also fail as
a basis for reconsideration of our decision certifying the Union.
Accordingly, we concl ude that Respondent had a duty to bargain
w th the UPWbased upon that Whion's certification and that Respondent has,

as it has conceded, failed and refused to
-5-
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neet and bargain collectively in good faith wth the UFW in violation
of sections 1153(e) and (a) of the Act.
The Renedy

Labor Code section 1160.3 provides, inter alia, that the Board
has the authority to nake "enpl oyees whol e, when the board deens such
relief appropriate, for the | oss of pay resulting fromthe enpl oyer's
refusal to bargain." Bargaining nakewhol e is the difference between what
the enpl oyees were actual |y earni ng and what they woul d have received in
wages and benefits had their enpl oyer bargained in good faith and agreed to
a contract wth their chosen bargaining representative.

InJ. R Norton . v. Agricultural Labor Rel ations Board
(1979) 26 Cal.3d 1 [160 Gal . Rotr. 710], the Galifornia Suprene Court

rejected the Board s previous practi ce of awardi ng nmakewhol e in all
technical refusal to bargain cases. The court found that such a per se
appr oach i nproperly di scouraged enpl oyers fromexercising their right to
judicial reviewin cases where the Board had rejected their neritorious
challenges to the integrity of an election. (ld. at p. 34.) Mreover, the
court found that the | anguage of section 1160.3 requires that the Board
eval uat e each case before it and determne if the nakewhol e renedy woul d
effectuate the policies of the Act. (Id. at pp. 39-40.) The court set out
the fol | ow ng standard:

[T]he Board nust determine fromthe totality of the

enpl oyer's conduct whether it went through the

notions of contesting the election results as an

el aborate pretense to avoi d bargai ni ng or whether it

litigated in a reasonabl e good faith belief that the
uni on
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woul d not have been freely sel ected by the enpl oyees
as their bargai ning representative had the el ection
been properly conduct ed.
(ld. at p. 39.)
In George Arakelian Farns. Inc. v. Agricultural Labor Relations

Board (1985) 40 Cal.3d 654 [221 Cal . Rotr. 488], the court approved the

Board' s post-Norton approach to the awardi ng of nmakewhol e i n such cases,
whi ch requires consideration of both the nerit of the enpl oyer's chal | enge
to the Board's certification of the el ection and the enpl oyer's notive for
seeking judicial review Thus, in determning whether the awardi ng of the
nmakewhol e renedy is appropriate in technical refusal to bargain cases, the
Board wi |l consider any avail abl e direct evidence of good or bad faith,
together wth an eval uation of the reasonabl eness of the enpl oyer's
litigation posture, to determne if the enpl oyer "went through the notions
of contesting the election results as an el aborate pretense to avoid
bargai ning." As outlined by the court in Arakelian, the reasonabl eness of
the litigation posture is determned by:

[Aln objective evaluation of the clains in the light of

| egal precedent, common sense, and standards of judicial

review and the board nust |ook to the nature of the

obj ections, its ow prior substantive rulings and

appel | ate court decisions on the issues of substance.

Pertinent too, are the size of the election, the extent

of voter turnout, and the margin of victory.
(ld. at pp. 664-665. )

In 17 ALRB No. 15, a two-nenber najority of the Board determned

that the pre-el ection atnosphere of alleged threats,
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vi ol ence, and picket-1line msconduct did not render inpossible the
enpl oyees' freely determning whether or not to be represented by a uni on
for purposes of collective bargaining. S nce the violent conduct at issue
in the case was attributed to striking enpl oyees and not to the petitioning
Lhi on, the appropriate standard by which to examne the evi dence was found
to be the so-called "third party" standard, under which el ection
interference by a non-party warrants the setting aside of an election only
upon a show ng that the conduct was such that enpl oyee free choi ce was
rendered i npossi bl e. Respondent believes that the nore salient and wel
reasoned opi nion in the case was that of a dissenting nenber who found a
prevai l i ng at nosphere of "viol ence and coercion" in the period i mmedi at el y
preceding the el ection and, on that basis, woul d have invalidated the
el ection.

Respondent urges the present Board to followthe | ead of the
di ssenting nenber in order to now set aside the el ection and certification,
dismss inits entirety the allegations in the instant conplaint, obviating
any consi deration of the nakewhol e renedy. V¢ decline to do so, thereby
affirmng in general the policy which forecloses relitigation of election
issues in unfair |abor practice proceedings and, in particul ar, because we
bel i eve that the findings in the dissenting opi nion disregarded prevailing

4
standards and case | aw precedent .

4 . . .

For exanple, our forner colleague in the mnority found conduct by
supporters of the Qhion rather than the Union itself objectionabl e but
failed conpletely to differentiate, as woul d be
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In Lindel eaf v. Agricultural Labor Relations Board (1986) 41
CGal. 3d 861 [226 Cal. Rotr. 119], also a technical refusal to bargain

natter, the Galifornia Suprene Gourt di sabused the appel lant in that case
of the

...nhovel theory that nake-whole relief is inappropriate
after a lone dissenting hearing officer, Board nenber,
or appellate judge finds nerit in an enpl oyer's cl ai mof
el ection msconduct. |[Eployer] offers no authority for
its position which would potentially elimnate any

di sincentive for enployer's to pursue dilatory appeal s
by too easily i mmuni zi ng them agai nst nake-whol e
denmands. V¢ affirmthe standard we established in J. R
Norton, which | ooks to the substantiality of the

obj ections rai sed and the good faith of the enpl oyer
seeking judicial reviewof union certification.

(Lindel eaf. supra. 41 Cal. 3d 861, 881, n.8. )

V¢ find Lindel eaf. supra. dispositive to the extent that

Respondent's litigation posture inthis matter relies on the |HE s
recommendation that the Board not certify the results of the underlying
election as well as a |less than unani nous Board decision to reject the

| HE s recommendat i on.

required, the legal significance between the two sources of conduct. In
finding further that such conduct was directed at enpl oyees who conti nued
towork during a strike rather than at how enpl oyees mght vote in the

el ection, he also failed to recogni ze that the Galifornia Suprene Gourt

di stingui shes conduct directed at whether or how enpl oyees mght vote in a
representation el ection as opposed to their failure to honor the picket
line. (Triple E Produce Corp. v. ALRB (1983) 35 Cal . 3d 42 [196 Gl .
Rotr.518]).

Wre we to now el evate the dissenting position to a majority
position, as Respondent believes we shoul d, we woul d have to do so at the
expense of disregarding established precedent for eval uating all egati ons of
el ection msconduct as well as our statutory directive to set aside
el ections only upon a show ng of conduct affecting the elections or the
results of those el ections.
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Further, Respondent's litany of purported msconduct by strikers
and/or UFWrepresentatives is grossly exaggerated in light of the evidence
presented in the underlying hearing. As the |HE and the Board properly
found, the vast ngjority of Respondent's clains of msconduct were sinply
unsupported by the record. Yet, Respondent continues to nake those cl ai ns
in a manner whol |y untenpered by either the record itself or the factual
findings of the Board. In light of the statutory prescription of Labor
Gode section 1160.8 that the Board' s factual findings are not to be
disturbed if supported by substantial evidence, Respondent's insistence on
reiterating its litany of unsubstantiated clains borders on being a basis
for concluding that its litigation posture is not naintained in good faith.

Nevert hel ess, a supportabl e basis exists for not awardi ng the
bar gai ni ng makewhol e renedy in this case, and that basis nay be found in
words of the Board, itself, inits decision certifying the election. A 17
ALRB No. 15, page 9, the Board states:

The events conpl ai ned of, although clearly indicative of

harassnent, and bordering on the | evel of viol ence that

has caused this Board to set aside elections in the past

(see, e.qg., Ace Tonmato Conpany. Inc./George B. Lagorio

Farns (1989) 15 ARB No. 7and T,. Ito & Sons Farns

[(1985) 11 ALRB No. 36] were not so tied to the Lhion's

presence and activity that we woul d set aside the

el ection.

Thus, the Board acknow edged that, even with the application of the third
party standard, the anount of misconduct that it found
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to have occurred presented a cl ose case as to whether the el ecti on shoul d
be set aside. Though, as di scussed above, the Board finds no basis for
reconsidering its decision at 17 ALRB No. 15, in light, of the |anguage of
that decision quoted above, the Board cannot concl ude that Respondent's
deci sion to seek judicial reviewwas not based on a reasonabl e good faith

belief that the el ection woul d eventual |y be overturned. (J. R Norton

Gonpany. supr a)5 In the absence of a show ng of any other conduct by
Respondent to support a finding that the purpose of this further litigation
Is to delay the bargai ning process, we find that bargai ni ng nakewhol e is
not an appropriate renedy in this case.
RER

By authority of Labor (ode section 1160.3, the
Agricultural Labor Relations Board (ALRB or Board) hereby orders that
Respondent, its officers, agents, successors and assigns shall:

1. Gease and desist from

(a) Failing or refusing to neet and bargai n

collectively in good faith, as defined in Labor Gode section 1155. 2(a),

wth the Lhited FarmVWrkers of Anerica, AFL-A O (UFW

° d ose cases do not always provide reasonable litigation postures in
that, given the substantial evidence standard of review prescribed by Labor
(ode section 1160.8, cases that involve close factual issues typically have
little chance of being overturned on appeal. Therefore, as a practi cal
natter, a reasonable |itigation posture wll usually be based on unsettled
guestions of lawor on clains that the Board erred in applying the rel evant
| egal standards to its factual findings.
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or Lhion), as the certified collective bargaining representative of its
agricul tural enpl oyees;

(b) Inany like or related manner interfering wth, restraining or
coercing agricultural enployees in the exercise of their rights guaranteed
by section 1152 of the Act. 2. Take the follow ng affirnative actions
whi ch are deened necessary to effectuate the policies of the Act:

(a) Won request neet and bargain coll ectively in good
faith wth the UFW as the excl usive coll ective bargai ning representative
of its agricultural enpl oyees and, if agreenent is reached, enbody such
agreenent in a signed contract;

(b) Provide a copy of the attached Notice in the
appropriate | anguage(s) to each agricultural enpl oyee hired by Respondent
during the 12-nonth period follow ng the date of issuance of this Oder;

(c) Sgnthe Notice to Agricultural Enpl oyees and, after
its translation by a Board agent into all appropriate | anguages, nake
sufficient copies in each | anguage for the purposes set forth in this
Q der;

(d) Mail copies of the attached Notice, in all
appropriate | anguages, wthin 30 days of issuance of this Oder to all
agricultural enployees inits enploy at any tine during the period from
Decenber 11, 1991 until Decenber 11, 1992;

(e) To facilitate conpliance wth paragraphs (f) and (g)
bel ow, upon request of the Regional Drector or his designated Board agent,

provide the Regional Drector wth the
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dates of Respondent's next peak season. Should the peak season have begun
at the tine the Regional Drector requests peak season dates, informthe
Regional Drector of when the present peak season began and when it is
anticipated to end in addition to informng the Regional Drector of the
anticipated dates of the next peak season;

(f) Post copies of the attached Notice, in all
appropriate | anguages, for 60 days, in conspicuous places on its property,
the exact period(s) and pl ace(s) of posting to be determned by the Regi onal
Orector, and exercise due care to repl ace any copy or copies of the Notice
whi ch may be al tered, defaced, covered, or renoved,

(g) Arrange for a representative or a Board agent to
distribute and read the attached Notice, in all appropriate | anguages, to
all of its agricultural enpl oyees on conpany tine and property at tine(s)
and pl aced(s) to be determned by the Regional Drector. Follow ng the
readi ng, the Board agent shall be given the opportunity, outside the
presence of supervisors and nanagenent, to answer any questions the
enpl oyees nmay have concerning the Notice or their rights under the Act. The
Regional Drector shall determne the reasonabl e rate of conpensation to be
paid by Respondent to all piece-rate enpl oyees in order to conpensate them
for tine lost at this reading and during the question-and-answer period; and

(h) Notify the Regional Drector inwiting, wthin 30

days of the issuance of this Qder, of the steps it has
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taken to conply wth its terns, and nake further reports at the request of
the Regional Drector, until full conpliance is achieved.

ITIS FAURTHER GRCERED that the certification of the Uhited Farm
VWrkers of Arerica, AFL-AQ as the exclusive col |l ective bargai ning
representati ve of Respondent's agricultural enpl oyees be, and it hereby is,
extended for a period of one year commencing on the date on which
Respondent commences to bargain in good faith wth the UFW

DATED February 18, 1993

BRUE J. JANG@AN Chairnan®

[ VONNE RAMOS R GHARDSON Menber

LINDA A FR G Menber

6The signatures of Board Menbers in all Board deci sions appear wth
the signature of the Chairman first fol lowed by the signatures of the
participating Board Menbers in order of their seniority.
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TR PLE E PRODUCE GCRPCRATI ON 92-C=6-M

NOTl CE TO AR QLTURAL EMPLOYEES

A representation el ection was conducted by the Agricultural Labor Rel ations
Board (ALRB or Board) anmong our enpl oyees on August 4, 1989. The majority of
voters chose the Lhited FarmWrkers of Anerica, AFL-AQ O (UFWor Lhion) to
be their union representative. The Board found that the el ection was proper
and officially certified the UFWas the excl usi ve col | ective bargai ni ng
representative of our agricultural enpl oyees on Novenber 22, 1991. Wen the
UFWasJced us to begin to negotiate a contract, we refused to bargain so
that we could ask the court to reviewthe el ection. The Board has found t hat
we HaVﬁ violated the Agricultural Labor Relations Act by refusing to bargain
wth the ULFW

The Board has directed us to post and publish this Notice.

The Agricultural Labor Relations Act is the [awthat gives you and all other
farmworkers in Galifornia these rights:

1. To organi ze yoursel ves;

2. To form join, or help a |abor organization or bargaini ng
represent ati ve;

3. Tovote in a secret ballot election to decide whether you want a union
to represent you or to end such representation;

4. To bargain wth your enployer to obtain a contract covering your wages
and wor ki ng condi tions through a uni on chosen by a majority of the
enpl oyees and certified by the Board,

5. To act together wth other workers to hel p and protect one another; and,

6. To decide not to do any of these things.

Because you have these rights, we promse that:

VEE WLL NOT do anything in the future that forces you to do, or stops you
fromdoing, any of the things |isted above. In particular:

VEE WLL neet with your authorized representatives fromthe UFW at their
reguest, for the purpose of reaching a contract covering



Notice to Agricultural Enpl oyees
TR PLE E PRODUCE QORPCRATI ON
Page 2.

your wages, hours and conditions of enpl oynent.
Dat ed: TR PLE E PRODUCE GCRPCRATI ON

By:

(Represent ati ve)

(Title)

If you have any questions about your right as farmworkers or about this
Notice, you may contact any office of the Agricultural Labor Rel ations
Board. (nhe office is |ocated at

711 North Gourt Sreet, #H
Visalia, Glifornia 93291

Tel ephone No.: (209) 627- 0995

This is an official Notice of the Agricultural Labor Relations Board, an
Agency of the Sate of CGalifornia.

DO NOI' REMOVE CR MUTI LATE



CASE  SUMVARY

Triple E Produce Corp. 19 ALRB Nb.
(AW Case No. 92-CE6-M
Backgr ound

Inits decisionin Triple E Produce Gorporation (1992) 18 ALRB No. 15, the
Board overrul ed Respondent' s objections to the el ection conducted by the
Board anong Respondent's agricul tural enpl oyees, and certified the UFWas
representati ve of Respondent's agricultural enployees. n Decenber 11,
1991, the UPWrequest ed that Respondent recogni ze and bargain with the UFW
pursuant to the Board s certification. The Enpl oyer declined to bargain,
advi sing the UFWon January 8, 1992 that it was refusing to bargain to
obtain a judicial reviewof the Board s certification. The Regional
Drector 1ssued a conplaint alleging the refusal to bargain pursuant to the
Board' s certification violated section 1153 (e) of the Act. The parties
ent eLed intg a stipulation of facts and agreed to submt the |egal issues
to the Board.

The Board' s Deci si on

The Board declined to reverse its earlier decision certifying the U-Was
col | ective bargai ning representative of Respondent’'s enpl oyees. That one
nenber of the Board had dissented in 18 ALRB No. 15 did not nake the case
one presenting a close legal issue under J. R Norton. Inc. v. ALRB (1980)
26 Cal .3d 1 [160 Cal . Rotr. 710], nor did the IHE s decision finding nerit
in one of Respondent’'s objections, a conclusion rejected by all Board
nenbers taking part in 17 ALRB No. 15.

The Board noted that inits decisionin 17 ALRB No. 15, it had found

i ncidents of gravel throw ng and other m sconduct bordering on the |evel of
m sconduct that would warrant setting aside an election to present a cl ose
guestion as to whether the UPWshoul d be certified. The Board concl uded
that it could not find that Respondent's raising this issue to be an
unreasonabl e litigation posture, and therefore found that under J.R
Norton, supra. an award of makewhpl e woul d be i nappropriate. The Board
noted that Respondent continued to press its contentions that the el ection
was invalid relying on evidence that was clearly insufficient or
discredited, and that such contentions bordered on being frivolous. The
Board found that these argunents did not warrant an award of nakewhol e
because Respondent had presented issues that did raise what it had vi ened
as a close legal question as to the validity of the election.

* % *

This Case Summary is furnished for information only and is not an official
statenent of the case, or of the ALRB.
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