Hanford, Californi a

STATE G CALI FCRN A
AR GQLTURAL LABCR RELATI ONS BOARD

M ORIl & SONS,

Respondent , Case No. 92-CE-4-M

and

QONRADO DAVALGS, 19 ALRB No. 18
(Decenber 1, 1993)

Charging Party.

DEA S ON AND CRDER
h Septenber 7, 1993, Admnistrative Law Judge (ALJ) James

V@l pnan i ssued the attached Deci sion and Reconmended Q- der in this matter.
Thereafter, M Qurti & Sons (Respondent) filed exceptions to the ALJ's
decision with a supporting brief, and General Counsel filed an answering
brief.

The Agricultural Labor Relations Board has considered the
record and the ALJ's decision in light of the exceptions and briefs of the
parties and has decided to affirmthe ALJ's rulings, findi ngs1 and

conclusions, and to i ssue the attached O der.

1The ALJ found that Respondent was unaware that two to four weeks
after Daval os' discharge, cows escaped fromthe sane Een Respondent cl ai ns
Daval os was discharged for failing to secure. The pusher who al | owned the
|atter escape not only was not discharged, but there is no evidence that
the incident was even investigated. Slva did not deny that he had reason
to believe it had occurred but testified only that he did not recall the
| ater escape. The testinony is unrebutted that in the second escape, the
cows wal ked on Slva s |lawn, and therefore woul d have caused the sane ki nd
of damage as when they wal ked on Slva' s lawn in the January 6 escape.
Slva did not inguire even though his | ann showed unm st akabl e evi dence of
the same kind of incident that had allegedly | ed to Daval os' di scharge two
to four weeks before. The disparate treatnent of the two escapes further
supports the prina faci e case found by the ALJ.

(continued.. .)



CROER
By authority of Labor Gode section 1160.3 the
Agricultural Labor Relations Board hereby orders that Respondent M Qurti
& Sons, its officers, agents, successors and assigns shall:
1. Gease and desi st from

(a) D scouraging nenbership of any of its
enpl oyees in Dairy Enpl oyees Uhion, Local 17, Christian Labor Association
or any other |abor organization by unlawfully di scharging or in any other
nanner discrimnating agai nst agricultural enpl oyees in regard to hire or
any other termor condition of enploynent, except as authorized by section
1153(c) of the Act;

(b) D scharging, or otherw se discrimnating agai nst

any agricultural enployee wth regard to hire or tenure

“(...conti nued)

~ Though we agree with the ALJ that this case is an appropriate one in
which to apply the snall plant doctrine, we also find that Respondent's
know edge of Daval os' protected activity was established even w t hout
application of the doctrine. Qven Respondent's snall enpl oyee conpl enent
and Slva s close contact wth the enpl oyees, once Respondent becane aware
an enpl oyee fromDairy No. 2 was trying to recruit enployees frombDairy
No. I, it would have been reasonably clear who that enpl oyee was. Slva
descri bed to enpl oyee I\,el endrez exactly the union activities that only
Daval os en?aged in, i.e., asingle Dairy No. 2 enpl oyee recruiting
enpl oyees from Dai ry No. 1. The two pushers were the only Dairy No. 2
errlnl oyees Who had occasion to have contact with Dairy No. 1 enpl oyees.
Slva further described the activity as currently ongoi n(rzj. S nce Daval os
had been the day shift pusher for over a nonth before Slva's reference to
his ongoing union activity, it woul d have been reasonabl y apparent which
of the two pushers was responsi bl e even if Respondent knew only the shift
of the enpl oyees reporting the recent activity.
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of enpl oynent or any termor condition of enpl oynent because he or she has
engaged in concerted activity protected by section 1152 of the Act;

(c¢) Inany like or related nanner interfering
Wth, restraining or coercing any agricultural enployee in the exercise of
the rights guaranteed by section 1152 of the Act.

2. Take the followng affirnati ve actions whi ch are deened
necessary to effectuate the policies of the Act:

(a) CGfer Conrado Daval os i medi ate and ful
reinstatenent to his forner position of enploynent, or if his forner
position no longer exists, to a substantially equival ent position w thout
prejudice to his seniority and other rights and privileges of enpl oynent;

(b) Mke whol e Gonrado Daval os for all |osses of pay and
ot her economc | osses he has suffered as a result of Respondent's unl aw ul
discharge of him Loss of pay is to be determned in accordance wth
establ i shed Board precedents. The award shall reflect any wage i ncrease,

I ncrease in hours or bonus given by Respondent since the unlawful acts.
The award shall include interest thereon, conputed in accordance wth the

Decision and Qder in EW Mrritt Farns (1988) 14 ALRB No. 5;

(c) Preserve, and upon request, nake available to the
Board and its agents for examnation and copying, all payroll records,
social security paynent records, tine cards, personnel records and
reports, and all other records rel evant and necessary to a determnation

by the Regional Drector of the backpay period
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and the anount of backpay due under the terns of this Oder;

(d) Sgnthe attached Notice to Agricultural
Enpl oyees ("Notice") and, after its translation by a Board agent into all
appropriate | anguages, nake sufficient copies in each | anguage for the
pur poses set forth in this Oder;

(e) Ml copies of the attached Notice, in all
appropriate | anguages, wthin 30 days of issuance of this Qder to all
agricultural enployees inits enploy fromJanuary 15, 1992, to January 15,
1993;

(f) Provide copies of the signed Notice to each
enpl oyee hired by it during the twel ve (12) nonths foll ow ng the renedi al
Q der;

(g0 Post copies of the signed Notice in all
appropriate | anguages, for 60 days, in conspicuous places on its property,
the exact period(s) and pl ace(s) of posting to be determned by the
Regional Director, and exercise due care to repl ace any Notice whi ch has
been al tered, defaced, covered or renoved,

(h) Arrange for a Board agent to distribute and
read the attached Notice, in all appropriate |anguages, to all of its
enpl oyees on conpany tine and property at tine(s) and place(s) to be
determned by the Regional Drector. Follow ng the reading, the Board
agent shall be given the opportunity, outside the presence of supervisors
and nanagenent, to answer any questions the enpl oyees nay have concerni ng
the Notice or their rights under the Act. The Regional Drector shall

det erm ne t he

19 AARB NO 18 4,



reasonabl e rate of conpensation to be paid by Respondent to all piece-rate
enpl oyees in order to conpensate themfor the time lost at the readi ng and
guest i on- and- answer peri od,;

(i) Notify the Regional Drector inwiting, wthin 30 days
of the issuance of this Oder, of the steps it has taken to conply wth
its terns, and nake further reports at the request of the Regi onal
Orector, until full conpliance is achieved.

DATED Decenber 1, 1993

BRICE J. JANA@AN C(hairnan

| VONNE RAMOS R GHARDSON Menber

LINDA A FR QK Menber

19 ALRB Nb. 18 5.



a clear and unanbi guous indication that the enpl oyees coul d not be a Rancho
Harvesting crew The L & C crew bosses declined to tell the Uhion the nane
of the Enpl oyer, |eaving contact wth the enpl oyees as the only neans to
determne if this was a crewthat the Lhion had a right to take access to
under its NA Mreover, the declarations provide no indication of
har assnment of enpl oyees, nor of disruption of work.

Wiile the Lhion had a duty to take access only where it had gi ven
notice, thereis noindication that it deliberately or recklessly
di sregarded any clear notice that the enpl oyees worked for an enpl oyer for
whi ch no NA had been filed. The supporting declarati ons show that the
access takers left as soon as it was disclosed to themthat the crews
enpl oyer was not one it had filed an NA Absent a pattern of repeated
"accidental " visits to this enployer or to other enpl oyers for which no NA
had been filed, or other evidence of deliberate disregard for the Board s
access regul ations, the Ranch No. | criteria are not net.

Accordingly, we wll dismss the Mtion to Deny Access because
the Enpl oyer's decl aratory support failed to establish a pritna facie case

under the standards set forth in Ranch No. |. supra. !

1 Moreover, had the Enpl oyer succeeded in nmaking a prina faci e show ng
under Ranch No. 1, supra, access nmay be denied only after notice and heari ng.
(8 CGal . Gode of Regs., sec. 20900(e) (5) (A.)

-6-
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ARCER

It is hereby ordered that the Enpl oyer's Mdtion to Deny Access is
di sm ssed.

DATED Decenber 17, 1993
BRICE J. JANA AN (hai rnan

| VONNE RAMCS R CHARDSON  Menber

LINDA A FR G Menber

19 ALRB Nb. 19



CASE SUMARY

M Qurti & Sons CGase No. 92-(=4-M
(Gonrado Daval 0s) 19 AARB Nb. 18
Backgr ound

From Novenber, 1991 until his discharge on January 15, 1992, Conrado
Daval os solicited enpl oyees to seek representati on by Local 18, Dairy
Enpl oyees, QLA In the weeks precedi ng his discharge, Daval os, who was
enpl oyed at Respondent's Dairy No. 2, solicited enpl oyees at Dairy No. 1.
No enpl oyees at Dairy No. 2 other than Daval os and the other "cow pusher”
had occasion to visit Dairy No. 1.

(h January 6, 1992, cows escaped froman unsecured gate. Daval os woul d
have been the |ast person to close it. Anonth prior to his discharge,
Daval os had a mnor accident driving his ow car.

The day before Daval os' di scharge Respondent tol d enpl oyees t hat
Respondent woul d wi t hdraw benefits if they sel ected a union and that
Fhsloondent was aware an enpl oyee fromDairy No. 2 was trying to get the
enpl oyees at Dairy Nb. 1 interested in a union.

ALJ' s Deci sion

The ALJ found Respondent di scharged Daval os because of his union
solicitation, and not because of the cow escape and the accident. The ALJ
held that the timng of the decision to discharge Daval os, the same day
that it threatened enpl oyees wth loss of benefits if they selected a

uni on, and circunst ances show ng Respondent’'s know edge of Daval os'
activities, established a nexus between Daval os' di scharge and hi s uni on
solicitation. The ALJ also invoked the snall plant doctrine to infer
enpl oyer know edge of Daval os' union activities.

Boar d Deci si on

The Board affirned, and added that Respondent’'s failure to inquire about
anot her cow escape shortly after Daval os' di scharge reinforced the
determnation of Respondent’'s unlawful notivation. The Board al so held
that enpl oyer know edge of Daval os' Fr otected activity was established
even w thout application of the small plant doctrine.

* * *

This case summary is furnished for information only and is not an official
statenent of the case or of the ALRB.

* % *



M Qurti & Sons Case No. 92-(E4-VM
19 AARB Nb. 18

NOT CE TO AGR QLTURAL EMPLOYEES

After investigating charges that were filed in the Regional Cifice, the
General Qounsel of the Agricultural Labor Relations Board i ssued a
conplaint that alleged that we, M Qurti & Sons, had viol ated the | aw
After a hearing at which all parties had an opportunity to present

evi dence, the Board found that we did violate the | aw by di schargi ng
Gonrado Daval os. The Board has told us to post and publish this Notice.

The Agricul tural Labor Relations Act is the lawthat gives you and all
other farmworkers in Galifornia these rights:

1. To organi ze yoursel ves;

2. To form join or help a | abor organi zati on or bargai ni ng
representative;

3. To vote in a secret ballot el ection to deci de whether you
want a union to represent you and to end such representation;

4. To bargain wth your enployer about your wages and working
conditions through a bargaining representative chosen by a
najority of the enpl oyees and certified by the Board/

5. To act together wth other workers to help and protect one
anot her; and

6. To decide not to do any of these things.

VEE WLL NOT do anything in the future that forces you to do or stops you
fromdoing any of the things listed above.

VEE WLL NOT di scharge or otherw se di scri mnate agai nst any agricul tural
enpl oKee because he or she has joined or supported a union or has acted
together with other enpl oyees to protest the terns and conditions of their
enpl oynent .

VEE WLL restore Qonrado Davalos to his forner position and we wll
reinburse himwth interest for any loss in pay or other economc
| osses he suffered because we di scharged him

DATED
M QRI & SONS

By:

Represent ati ve Title

If you have a question about your rights as farmworkers or about this
Notice, you nay contact any office of the Agricultural Labor Rel ations
Board. (ne office is located at 711 North Court &., Suite H M salia,
Galifornia 93291. The tel ephone nunber is (209) 627-0985.

This is official notice of the Agricultural Labor Rel ations Board, an
agency of the Sate of California.

DO NOI RFEMOVE R MUTT LATE
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JAMES WOLPVANE Thi s case was heard by ne in Msalia, Gilifornia, on
August 3 & 4, 1993.

It is based on a conplaint, issued April 6, 1993, which all eged
that the Respondent violated the Act by di scharging Gonrado Daval os
because of his support for and activities on behal f of Dairy Epl oyees
Lhion, Local 17, CL.A The Respondent answered asserting that Daval os
had been properly termnated because he was negligent in the perfornance
of this duties.

The Charging Party did not intervene. Because the case net the
requi renents of 820278 (e) of the Regul ations as appropriate for
di sposition by oral argunment wthout briefing, the General (ounsel and
the Respondent both presented oral argunent prior to the close of
heari ng.

Lpon the entire record, including ny observation of the wtnesses,
and after careful consideration of the arguments presented, | nake the

follow ng findings of fact and concl usi ons of |aw

H ND NG G- PACT

. Jurisdiction
M Qurti & Sons is a Galifornia Gorporation and an agri-'cul tural
enpl oyer within the neaning of 81140.4 (c) of the Act. Gonrado Daval os
Is an agricultural enpl oyee wthin the neaning of 81140.4 (b). The Dairy
Enpl oyees Whion, Local 17, CL.A is a labor organization as defined in

§1140. 4 (f).



I'l. Background

Qurti & Sons is a commercial dairy operation with two facilities:
Dairy #1, referred to has the "hone dairy", where approxi nately 22
enpl oyees work and where the offices, breeding facilities, and hospital
barn are located, and D ary #2, about 2 1/2 mles away, where approxi nately
10 enpl oyees wor k.

Gonrado Daval os began working for the Respondent in Septenber 1988.
During the tine in question —Novenber 1991 through January 15, 1992 —he
was a Pusher and Qean U Man at Dairy #2. Hs direct supervisor is Patrick
Slva; Slvaand his famly reside in a house on the property at Dairy #2.
Benjamn Qurti is the overall herd nanager for both dairies and a part
owner of the corporation.

There are two Pushers at Dairy #2: one works days from9:00 a.mto
7:00 p.m and the other works nights from7:00 p.m to 9:00 am The cows
are kept in 16 pens, each consisting of 90 to 100 animal s. Each pen is
m | ked once every 12 hours.

The Pusher's prinary job is to nove the cows back and forth fromtheir
pens to the mlking area. |In January, Daval os was working the day shift.
Wien he arrived for work, he woul d take over fromthe night shift pusher
and nove the cows who had just been ml ked back to their pens; during the
rest of his shift, he would herd cows, two pens at a tine, to and fromthe
mlking area. By the end of his shift, all of the pens woul d have been
ml ked, and the night shift pusher would return to their pens the sane cows
who he had | eft in Daval os' hands that norni ng.
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Pushers are al so responsi bl e for cleaning the mlk nachi nes, the
pipe line, and the tanks used to collect the mlk. Additionally —and on
alnost a daily basis —they transport cows needi ng nedi cal attention to
the hospital barn at Dairy #1, using a conpany truck and trailer.

Caval os was consi dered to be a good worker and an honest and polite
enpl oyee.

[11. Daval os' Activities on Behal f of the Uhi on

In Novenber 1991, Daval os and sone of his co-workers at Dairy
#2 began di scussi ng, anong thensel ves, the benefits of union
representation. He obtai ned sone union |eaflets fromanother enpl oyee and
distributed themto several co-workers at Dairy #2 and to a worker
ni cknaned "Spider” at the Hospital Barn at Dairy
#1. Wi le doing so, he indicated his support for the Lhion. During the
first week in Decenber he asked a nunber of workers at both dairies to
sign a page in his note book to denonstrate their interest in obtaining
i nformation about unioni zation; seven workers signed, but at |east three
declined to do so.

O January 14th, the day before Daval os' discharge, Patrick Slva
spoke individual |y wth six or seven of the workers at Dairy
#2. Slva explained that he did so after learning fromBen Qurti 'that a
union was attenpting to organi ze them Wth each, he outlined the
conpany' s nedi cal and retirenent benefits, the housing and utilities it
provided, and its Curistnmas and Thanksgiving gifts, and he tol d the worker

that he doubted t hose



benefits woul d be available if there were a union.t | accept the testinony
of Af redo Melendrez that during his interview Slva told himthat he was
aware that soneone fromDairy #2 was urgi ng enpl oyees at Dairy #1 to
uni oni ze. 2
I'V. Davalos' D scharge

On the sane day that the interviews were conducted, Slva told Daval os
to report to the office the next day. Wen he arrived, Ben Qurti and Patrick
Slva were there. According to Daval os, Qurti [speaking through an
interpreter] told himthat he was being | et go because of an earlier back
injury, because of an autonobile acci dent he had had the previous nonth, and
because he had not been doing a good job during the past 30 days. Wen he
asked why he had not been told earlier that there were problens wth his
work, Qurti told himhe did not have to answer the question and that the
conpany had the right to do what it was doi ng.

Qurti and S lva describe the discharge differently. Both testified
that they had earlier decided to di scharge Daval os because of the

aut onobi | e acci dent in Decenber and his negli gence

1Sarmel Angui ano, who acted as an interpreter for Slva during sone of
the interviews, denied that the union was ever nentioned. This nakes no
sense in the context of the situation and conflicts wth Slva s own
t esti nony.

2I accept Mel endrez's testinony because he struck ne as an honest and
forthright wtness whose testinony is entitled the credibility deference
accorded workers who testify against the interest of their current
enpl oyer. (Georgia Rug MIIl (1961) 131 NLRB 1304, fn. 2.) Mreover, Slva
did not specifically deny this critical testinony. (See p. 10, infra.)
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inleaving two gates open a week or so before, permtting the cows in Pen
#3 to wander | oose and tranpl e the | andscaping in the area of the dairy
where Slva and his famly lived. However, at the tine of the actual
di scharge, Qurti sinply told himonly he was bei ng termnated because of
problens wth his work. Wen Daval os sought to question him he said that
the conpany was under no obligation to provide any further expl anation.
V. The Incidents on which the Respondent Relies

A The aut onobi | e accident occurred at 3:30 a.m on Decenber 17, 1991,
nonth before his termnation, as Daval os was driving anay fromDairy #1 in
his own car after delivering his tine card to the office. He was working
night shift at the tine and was in a hurry to get back to work at Dairy
4.3 The weat her was foggy, and the highway was wet. He lost control on a
turn near the dairy, and his car rolled over once, breaking the side and
front w ndows and danagi ng the roof. He was unhurt, and no other vehicle
was invol ved. He wal ked back to the dairy and got sone workers to assi st
himin righting the car. The next day, Patrick Sl|va asked hi mabout the
acci dent and whet her he had been i nj ured. 4 Accordi ng to Daval os, not hi ng
nore was said about the matter until it was raised at his termnati on.

Qurti explai ned that he was concerned about the acci dent

3I accept Daval os' testinony that was driving his own car because the
taillights on the conpany truck were not functioning correctly, and no
ot her conpany vehicl e was easily avail abl e.

4S’Ivatestifiedthat, in addition, he told Daval os, "You have to be
careful ." (11:11.)
6



because one of Daval os' duties was to transport sick cows on a regul ar
basis to the Hospital Barn using a conpany truck and trailer and driving
the sane hi ghway on which the accident occurred. He also testified that
because there had been ot her accidents invol ving conpany vehicles, his
insurance carrier insisted that he take special care to see to it that the
wor kers who drove them were careful and reliable drivers. He testified,
however, that the accident, standing al one, woul d not have | ed to Daval os'
di scharge; rather it was the conbi nation of the accident wth the
negl i gence Daval os' displayed in allowng the cons to escape fromtheir
pen. Slva corroborated Qurti's testinmony and i ndicated that he had
prepared a witten report of the a.ccident.5

B. The nore significant incident occurred on January 6, 1992 when the
cows in Pen #3 were allowed to escape from their pen and wander across
the property, destroying the newlawn in front of Slva s home and the
plantings in front of the barn.

The Respondent presented careful and detailed testinony describing
the configuration of pens, pathways, and gates, and expl ai ni ng how t hey
are utilized by the pushers in herding the cows, two pens at ating, in
sequence, to and fromthe mlking area. The Respondent was able to
denonstrate how, on January 6th, the failure to secure two of those gates
allowed the cows in Pen #3 to wander out into the parking area in front of

the mlking barn where they tranpled the flower beds in a planted area and

5It i s uncl ear whet her Daval os was ever furnished wth a copy of that
report.
7



went on to tranple the newy planted | ann adjacent to the S|va resi dence.
The lawn and fl owers were destroyed, and, although no cows were hurt, both
sides agree that they coul d have been injured on the bunper guards in the
parking area or, had their escape not been noticed intine, inthe road in
front of the dairy. ® was al so agreed that an escape, such as this one,
woul d disrupt their normal feeding routine and, consequently, have an
adverse affect on their mlk production. (I11:37.)

The Respondent was further able to establish that, given the order and
tines at which the pens are mlked, Daval os was the Pusher responsible for
securing the gates in question even though the cows did not actually nake
their escape until after he had left work for the day.7

C. The back injury which Daval os testified that Qurti nentioned at
the tine of his discharge had occurred the year before, on Novenber 24,
1990. He had been unable to work for tw weeks. Wen he returned, nothing
was said about the injury until, according to Davalos, it was raised at his

terrrination.8

6Wiere they woul d have been a hazard to notorists as wel |.

7Datval os testified that, when confronted by S |va on the day
follow ng the incident, he denied being at fault; however, he offered no
expl anation, then or later, which would serve to exonerate hi mfrom
responsibility.

8Curti testified that he neither nentioned nor relied upon the back
injury in deciding to termnate Daval os.

8



ANALYS S HRHR HNINS AD ONAAWONS G- LAW

I

Labor Code 81153(c) nakes it an unfair |abor practice for an
agricultural enployer *to discrimnate in regard to the hiring or tenure of
enpl oynent, or any termor condition of enpl oynent, to encourage or
di scour age nenbership in any | abor organi zation." In order to establish a
prinma facie case of unlawful discrimnation, the General Gounsel nust
ordinarily prove: (1) that the worker engaged i n union or protected
activity, (2) that the enpl oyer knewit, and (3) that a causal relationship
or nexus exists between the union or protected activity and t he adverse
treatnent suffered by the worker. (Jackson & Perkins Rose Go. (1979) 5 ALRB
No. 20.).

Here the General Gounsel was abl e to establish that Daval os was
active in seeking support for the union anong his fell ow enpl oyees. {Supra,
p. 4.) The Respondent argues, however, that there is no convincing
evidence that it knew of his support for the union or his activities onits
behal f. General Gounsel woul d have ne find enpl oyer know edge based on the
so-called "snall plant" doctrine, under which an enpl oyer wth a snall work
conpl ement is presuned to be aware of the union activities of its

enpl oyees. (See, for exanple, Lhited L-N Qass (1989) 297 NLRB 329, 348.)

Both the NLRB and the ALRB have held that snall size alone is not
enough to infer enpl oyer know edge; there nust be additional circunstantial
evi dence. (Handl ey Manufacturing Gorp. (1954) 108 NLRB 1641, 1650; Mario
Sai khon (1978) 4 ALRB No. 107, el Mar




Mishroons, inc. (1981) 7 ALRB No. 41.) Here, such additional evidence is

to be found in Slva s admtted know edge that uni on organi zi ng was in
progress at both sites (11:31) , and his statenent to Ml endrez the day
before the discharge that he was aware that soneone fromDairy #2 was
urgi ng enpl oyees fromDairy #1 to organi ze. (1:53-54; see fn. 2, page 5,
supra). Throughout the period in question, Daval os was one of the

enpl oyees fromDairy #2 who nost frequently visited Dairy #1 (transporting
cows needi ng nedical attention to the hospital at Dairy #1), and he
testified that he had, in fact, spoken wth several workers there about
the benefits of unioni zation.9 | therefore find that there is sufficient
circunstantial evidence to invoke the small plant doctrine and concl ude
that the Respondent was aware of Daval os' support for the union and his
activity onits behal f. (S Kura-mura. Inc. (1977) 3 ALRB No. 49, pp. 13-
14.)

The timng of the termnation, occurring as it did on the day
followng Slva s conversations about the union wth other workers; the
content of those conversations, indicating that specific benefits woul d be
lost if the union were successful (I1:55, 11:32-33); and Slva' s statenent
to Melendrez that the enpl oyer knew who was participating in the

organi zing drive (I:53-

95i |va testified that he did not speak to Joaquin Gota, the other
enpl oyee fromDairy #2 who frequently visted Dairy #1 (11:46), presunably
because he only "...targeted the people that | thought were sonewhat
subject[ive] to this type of organization." (11:33.) He therefore woul d
not have been alluding to Cota when he spoke with Ml endrez. [As
expl ai ned below (infra, p. 13), | do not accept his testinony (I1:33-34)
that he refrai ned fromdi scussing unionization wth Daval os for simlar
reasons. ]
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54) are enough to satisfy the nexus requi renent and establish a prima facie
case of unlaw ul discrimnation.
I
The determnation that the General Counsel has established a prima
faci e case does not, however, end the inquiry. Uhder the test fashi oned by

the NNRBin Wight Line. Inc. (1980) 251 NLRB 1083, 1086-80, approved by

the US Suprene Gourt in NLRB v. Transportati on Managenent (1983) 462 U S
393, adopted by our Board in N shi Geenhouse. (1981) 7 ALRB No. 18, and

approved by the Galifornia Suprene Court in Martori Brothers D stributors
v. ALRB(1981) 29 Cal.3d 721, 729-731, once the General (ounsel has carried

its burden of proof as to the prima facie case, the burden of production
and persuasion shifts to the Respondent to establish by a preponderance of
the evidence that the adverse action woul d have been taken even absent the
enpl oyee's protected activity.

Here the enpl oyer introduced credi bl e evidence of two incidents, both
related in greater or |esser degree to Daval os' work perfornance: (1) the
aut onobi | e acci dent in Decenber when he turn over his car near the dairy,
and (2) his failure in January to properly secure two gates, permtting the
cows in Pen #3 to wander | oose in the parking and | awn areas of the dairy.

The circunst ances, consequences, and rel ative seriousness of those
i ncidents have al ready been described. (Supra, pp. 6-8.) Suffice it here
to say that, in each instance, Daval os was the responsible party.

Aven his responsibility for the incidents, the question is

11



whet her he woul d have been di scharged "but for" his union activities and

synpathies. (Martori Brothers Dstributors v. ALRB. supra, 29 Cal.3d at

730.) In naking that determnation, it is necessary to weigh the
significance of the two incidents agai nst other, persuasive evidence
poi nting toward unl awful notivation.

Sone of that evidence has already been described: After |earning
fromM. Qurti that Local 17 was seeking to organi ze the his enpl oyees,

S |va conducted individual interviews wth the enpl oyees at Dairy #2 whom
he felt mght be swayed by the union. In these interviews, he reviewed the
benefits provided by the conpany —the nedical plan, the retirenent
benefits, the housing and utilities provided to sone, and the conpany's
annual Christrmas and Thanksgi ving gifts —and he then tol d each worker,

! .inny estimation if the union cane in, | knowif | was an enpl oyer |
surely wouldn't pay those itens." (I1:32.)

Despite Slva' s protestation that he was sinply stating his personal
opinion, this "friendly warning", comng fromthe sol e supervisor at Dairy
#2, woul d natural |y be understood by enpl oyees as managenent' s position.
It thus had, despite the friendly tone in which it was delivered, the full
force and effect of a managenent threat to elimnate benefits shoul d the
enpl oyees obtai n union representation. This was conpounded by S lva's
statenent to at | east one enpl oyee [ Mel endrez] that the conpany was aware
of the identity of the enpl oyee who was doi ng the organi zi ng. (1:53-54,
see fn. 2, page 5 supra).

Further evidence that S |va was concealing his true notive

12



becane apparent when he was asked why he had not included Daval os anong
the workers he interviewed. Recall that those interviews took place on
January 14th, the sane day he instructed Daval os to report to the office
the next day so that Qurti could discharge him Yet, instead of giving
that as his reason for not interview ng Davalos, S lva attenpted to
buttress the Respondent's claimthat it was unaware of Daval os' uni on
activities by saying that the reason for not doing so was because, "I
didn't think [he would be pro-union]." (11:34). In the context of the
situation, that answer nmakes no sense, and | eads ne to concl ude that the
Slva s testinony was contrived to conceal the Respondent's awareness of
Daval os activities and its true notive for discharging him

Perhaps the strongest evidence of unlawful notivation is the timng
of the discharge. n the very day S lva was interview ng enpl oyees and
telling themthat the conpany knew who was responsi bl e for pronoting the
union and that they woul d | oose their benefits if the union cane in, he
told its nost active union supporter to report to the office the next day

so that he coul d be di schar ged. 10
And then there is the discharge itself. Daval os had been working at
the dairy, wthout incident, for three and hal f years. Indeed, Both Qurti

and S |va acknow edged that he was a good

10I ndeed, the clunsiness of the timng and statenents nade to workers
about |osing benefits are best explained by Slva' s | ack of awareness of
his role as a supervisor in a situation where a union is seeking to
organi ze workers. (I1:32-33.)
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worker and "a very nice gentlenan". Yet, his discharge was handled in a
preenptive, adversarial fashion. There had been no previous warnings. He
was afforded no opportunity to explain or justify his actions. He was not
even tol d precisely why he was bei ng di scharged. And, when he asked,
Qurti told him that the conpany was under no obligation to explain its
action. 1

The obvious inference fromthis behavior is that there was anot her
noti ve, conceal ed and unstated, for the discharge. Its timng and the
anti-union aninus S lva displayed during the enpl oyee interviews the day
before indicate that that notive was Daval os' support for and his activity
on behal f of Local 17.

Turning to the incidents on which the Respondent relies, the
aut onobi | e accident, occurring as it did off the premses and in his own
vehicle, is only work related in the sense that it took place on the sane
road Daval os used when he drove entirely different conpany equi pnent.
Because of the poor weat her and road conditions which obtained, it is
difficult to be certain that he was at fault.12 Even the Respondent admts
that, in and of itself, the accident was not serious enough to warrant
di schar ge.

Hs failure to properly secure the gates is nore serious. The only

actual danmage was to Slva s lawn and the plants in the

11Dalval os inability to ascertain the reasons for his discharge may
have contributed to his belief that one of themwas the back injury he
sustai ned the year before. (Supra, p. 8 There is, however, no good
reason to believe that Qurti relied upon that incident.

12The report which Slva prepared and which, | presune, deals wth
this issue was not i ntroduced.
14



parking lot, plus sone |oss of mlk producti on which was not extensive
enough so that the Respondent was able to point to a specific overall drop
in revenue or production; however, there was the possibility that, had
things gone differently, cattle could have actual | y been injured.

Sill and all, considering Daval os' |ength of service, the absence of
previous problens wth his job perfornmance, and his reputation as a good
enpl oyee and a fine gentleman, and wei ghing all that against the clear
evi dence of serious and cont enporaneous union hostility, | cannot concl ude
that the Respondent has carried its burden of proving by a preponderance of
the evidence that, in the absence of union activity, Daval os woul d
nonet hel ess have been di scharged for his single dereliction of duty and

what ever mni nal bl ane he mght have for the auto acci dent.13

11
| therefore conclude that the Respondent violated 81153(c) and 81153

(a) of the Act by dischargi ng Gonrado Daval os on January 15, 1992.

13The General Gounsel introduced evidence of a later incident in
whi ch cows not only escaped their pen but wandered out onto the roadway,
and no one was puni shed; but she was unabl e to establish that the enpl oyer
was aware of the incident. | therefore give no weight to that evidence.
However, it is worth noting that, for its part, the Respondent was unabl e
to cone forward w th evidence of previous discharges for incidents
conparabl e in seriousness to that of the gate incident.
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REMEDY

Havi ng found that Respondent viol ated 81153(c) and 81153(a) of the
Act by discharging Gonrado Daval os for his union support and ot her
protected concerted activities, | shall recoomend that it cease and desi st
therefromand take affirnati ve action designed to effectuate the policies
of the Act. In fashioning the affirnmative relief delineated in the
follow ng order, | have taken into account the entire record of these
proceedi ngs, the character of the violations found, the nature of
Respondent ' s operations, and the conditions anong farmworkers and in the
agricultural industry at large, as set forth in Tex-Cal Land Managenent .

Inc. (1977) 3 ALRB No. 14.

Lpon the basis of the entire record, the findings of fact and the
conclusions of law and pursuant to section 1160.3 of the Act, | hereby

i ssue the foll ow ng reconmended:

ARCER

Pursuant to Labor code section 1160. 3, Respondent M Qurti & Sons,
its officers, agents, |labor contractors, successors and assigns, shall:
1. Gease and desist from
(a) DO scouragi ng nenbership of any of its enpl oyees in Dairy
Enpl oyees Whion, Local 17, CL.A or any other |abor organization by
unl awf ul | y di scharging, or in any other manner discrimnating against,
enpl oyees in regard to the hire or tenure of enpl oynent or any termor

condi tion of enpl oynent, except as authorized by 81153(c) of the Act.
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(b) D scharging, or otherw se discrimnating agai nst, any
agricultural enployee wth regard to hire or tenure of enpl oynent or any
termor condition of enpl oynent because he or she has engaged in concerted
activity protected by 81152 of the Act.

(c) Inany like or related manner interfering wth, restraining
or coercing any agricultural enpl oyee in the exercise of the rights
guar ant eed by section 1152 of the Act.

2. Take the followng affirmati ve acti ons whi ch are deened necessary
to effectuate the policies of the Act.

(a) Gfer Gonrado Daval os full reinstatement to his forner or
to substantially equival ent position, wthout prejudice to his seniority
an other rights and privileges of enploynent; and rei nburse himfor all
| osses of pay and other economc |osses he has suffered as a result of
bei ng di scharged, the amounts to be conputed i n accordance wth
establ i shed Board precedents, plus interest conputed i n accordance wth

the Board's decision in E w Mrritt Farns. (1988) 14 ALRB No. 5.

(b) Preserve and, upon request, nmake available to the Board and
its agents, for examnation, photocopyi ng and ot herw se copyi ng, all
payrol | and social security paynent records, tine cards, personnel records
and reports, and all other records relevant and necessary to a
determnation, by the Regional Drector, of the backpay period and the
anount of back pay and interest due under the terns of this Qder.

(c) Sgnthe attached Notice to Agricul tural Epl oyees
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and, after its translation by a Board agent into all appropriate
| anguages, make sufficient copies in each | anguage for the purpose set
forth in this Qder.

(d) Mail copies of the attached Notice, in al
appropriate | anguages, wthin 30 days of issuance of this order to al
agricultural enployees inits enploy fromJanuary 1, 1992 to Decenber 31,
1992.

(e) Post copies of the attached Notice in al
appropriate | anguages, for 60 days, in conspi cuous places on its property,
the exact period(s) and places (s) of posting to be determned by the
Regional Drector, f and exercise due care to repl ace any Notice which has
been al tered, defaced, covered, or renoved.

(f) Arrange for a representative or a Board agent to distribute
and read the attached Notice, in all appropriate |anguages, to all of its
enpl oyees on conpany tine and property at tine(s) and places (s) to be
determned by the Regional Drector. Follow ng the reading, the Board
agent shall be given the opportunity, outside the presence of supervisors
and nanagenent, to answer any questions the enpl oyees nay have concerni ng
the Notice or their rights under the Act. The Regional Drector shal
determne the reasonabl e rate of conpensation to be paid by Respondent to
all piece-rate enpl oyees in order to conpensate themfor tine |ost at the
readi ng and quest ion-and-answer period.

(g) Notify the Regional Drector inwiting, wth 30 days of

the issuance of this Qder, of the steps it has taken to
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conply wth its terns, and nake further reports at the request of the
Regional Drector, until full conpliance is achieved.
DATED Septenber 7, 1993

L —

JAVES WOLPMVAN

Chi ef Adm nistrative Law Judge
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NOTTCE TO ACR QLTURAL EMPLOYEES

After investigating charges that were filed in the M sal i a Regi onal
Gfice of the Agricultural Labor Relations Board by Gonrado Daval os, the
General Gounsel of the ALRB issued a conplaint which alleged that we, M
Qurti & Sons, had violated the law After a hearing at which all parties
had an opportunity to present evidence, the Board found that we viol ated
the | aw by di schargi ng Conrado Daval os. The Board has told us to post and
publish this notice. Ve wll do what the Board has ordered us to do.

V¢ al so want you to know that the Agricultural Labor Relations Act is
alawthat give you and all other farmworkers in CGalifornia these rights:

To organi ze your sel ves; _
To form join, and hel p uni ons;

1.

2.

3. Tovotein a secret ballot election to decide whether you want a
union to represent to you;

4,

To bargain wth your enpl oyer about your wages and wor ki ng conditi ons

through a union chosen by a majority of the enpl oyees and certified by
t he Boar d;

5. To act together wth other workers to hel p and protect one anot her;
and

6. To decide not to do any of these things.
Because you have these rights, we promse that:

VE WLL NOT do anything in the future that forces you to do or stops
you fromdoing any of the things |isted above.

VEE WLL NOT di scharge or otherw se di scri mnate agai nst any agricul tural
enpl oyee because he or she has joi ned or supported a union or has acted

together with other enpl oyees to protest the terns and conditions of their
enpl oynent .

VEE WLL restore Gonrado Daval os to his forner position and we w |
reimburse himwth interest for any loss in pay or other economc |osses he
suf fered because we di scharged him

DATED
M QRI & SONS

By

T Frepresentative Title



If you have questions about your rights as a farmworker or about this
Not1 ce, you may contact any office of the Agricultural |abor Rel ations
Board. ne office is located at 711 N Court Street, Suite H M salia,
Galifornia 93291. The tel ephone nunber is (209) 627-0985

DO NOI' REMOVE CR MLLTI LATE
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