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DEA S ON AND CRDER
 June 2, 1993, Admnistrative Law Judge (ALJ)

Barbara D More issued a decision in which she found that Suma Fruit
International (USA) , Inc. and Choice Farns, Inc. (Suna) viol ated the
Agricultural Labor Relations Act (ALRA) by discrimnatorily di scharging
forenman Juan Magana and his crew on July 31, 19921 and refusing to
recall themthereafter because of the crews visible support for the
Lhited FarmWrkers of Anerica, AFL-AQ O (UFW. The ALJ al so found that
Suma unl awful 'y changed the nornal break tinme on the norning of the sane
day in order to prevent UFWorgani zers fromtal king to crew nenbers.
Suna tinely filed exceptions to the findings underlying the
violations and the General Gounsel filed a response to the exceptions.
Suma al so filed a Mtion To Augnent Record, to which the General (ounsel

filed a brief in

1AII dates refer to 1992 unl ess ot herw se speci fi ed.



opposition. The Agricultural Labor Rel ations Board (Board) has
considered the record and the attached decision of the ALJ in light of
the exceptions and briefs filed by the parties and, as expl ai ned bel ow
finds insufficient evidence to sustain any of the allegations in the
case.
DSOS AN

This case centers on the events surroundi ng the | ayoff of Juan
Magana' s crewon July 31. Mgana was hired by Robl es Far m Labor
Qontractor (RFLQ , the labor contractor utilized by Suma to harvest
tabl e grapes on | eased property at Hnto Ranch M neyards. Before work
began on the norning of July 31, at the invitation of a nenber of
Magana' s crew, the UFWappeared at the vineyards to speak wth the crew
The UFWrepresentatives said that they would return at the crew s break
tine, which the crewtold thembegan at 9:30 a.m However, the break was
taken at 9:00 a.m that day, so work had resuned by the tine the ULFW
arrived at 9:30 am The ALJ credited the testinony of w tnesses which
establ i shed that the break tine was changed to prevent the URWfrom
talking to the workers any further on that day. A the end of the
wor kday on July 31, RFLC supervisor Luis Robles inforned Magana that he
and his crewvere laid off.2 Robles nentioned to Magana that he might be
able to give the crewwork wth another grower. Despite at |east one

reguest, the crewwas not rehired thereafter.

2FiFLCs hiring practice was to hire forenen, who were then
responsi bl e for assenbling a crew
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However, the ALJ found that the crewwas offered work picking raisin
grapes, but declined it.

The Legality of the Layoff

The ALJ credited the testinony of Suna manager John G een that
on July 28 he instructed RFLCto lay off a crewat the end of the week.
The | ayoff was necessary because of a sl ow narket coupled with a shortage
of storage capacity. The ALJ concluded that the Magana crew was chosen as
the one to be laid off due to the presence of UFWorgani zers on the
norni ng of July 31. 3 The ALJ based this conclusion on several factors.
Hrst, the layoff very closely followed in tine the protected activity on
the norning of July 31 and Suma w t nesses were evasi ve when testifying
about when they | earned of the UFWpresence. Second, the ALJ found anti -
union aninus, albeit slight, fromthe changing of the break tine to
interfere with UFWaccess to the crew nenbers.* Thi rd, and nost
inportantly, the ALJ discredited Suna wtnesses who testified that the
Magana crew was chosen for |ayoff because it produced the poorest quality
of work and because Magana had treated sone nenbers of his crew badly.
Aso critical tothe ALJ's analysis was her finding that personnel records

showed that there were

3The ALJ properly concluded that there was no evidence to indicate
that an earlier request for a wage increase by a Magana crew nenber
pl ayed any part in precipitating the | ayoff,

4The ALJ acknow edged that there was no ot her evidence of aninus and
no evidence of interference wth later UFWvisits.
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107 new hires after the |ayoff of the Magana crew far nore than
enough to constitute a crew

There is no dispute that the decision that a crew needed to be
laid off was nade several days prior to July 31 and that RFLC supervi sors
were given the task of choosing which crew The RALC w t nesses, Manuel
and Lui s Robl es and supervi sor Juan Qnos, testified that the sel ection
of the Magana crew was nmade on July 30, the day before the layoff and the
protected activity that allegedly precipitated it. Unless that testinony
isreected, the activity on July 31 obviously could not have af fected
the sel ection process and the discrimnatory | ayoff allegation nust be
di sm ssed.

Wiile the ALJ did not credit the three wtnesses' testinony
that the Magana crew did poor work conpared to the other crews, and
therefore disbelieved their stated rationale for selecting that crew the
ALJ did not expressly discredit their testinony that the decision had
been nade on July 30. Qur reviewof the record has reveal ed no reason to
find this portion of the wtnesses' testinony to be fal se.” nthe
contrary, it woul d appear nore likely than not that, having been
previously inforned of the need to lay off a crew by the end of the pay
period, RFLC would not wait until the afternoon of the |layoff to nake the
selection. Nor is there any evidence that anot her crew had been sel ected

initially and that the

>t is both permssible and not unusual to credit some but not all
of awtness's testinmony. (See, e.g., 3 Wtkin, Gal.BEvid. (3d ed. 1986)
sec.' 1770, pp. 1723-1724.)
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sel ecti on was changed after the UPWappeared anong the Magana crew

Moreover, though we agree with the ALJ to the extent that the
Suna wtnesses' testinony as to the poor quality of the Magana crew s wor k
was exaggerated, we find that the weight of the evidence establishes sone
| egitimate concerns about the crew s work. 6 Based on her credibility
determnations, the ALJ concluded that there were no significant probl ens
wth the Magana crew s work. However, as the ALJ acknow edged, since a
crew had to be selected for layoff, it would take only a snall difference
i n perceived perfornance to dictate which woul d be sel ect ed. ! Though we
do not disturb the ALJ's credibility determnations, we find that they do
not warrant the conclusion that the testinony of Suna's w tnesses wth
regard to the quality of the Magana crew s work was entirely fal se.

In sum while the Suna w tnesses nay have provi ded exagger at ed
and post hoc justifications for selecting the Magana crew for |ayoff, we
find insufficient reason to disbelieve their consistent testinony that
the decision was in any event nade before the protected activity that
allegedly motivated it. Furthernore, we find sone evidence of a

difference, albeit nuch |l ess than that clai ned by sone Suna

® ¢ shoul d al so be noted that the General (ounsel's w t nesses
provi ded testinmony whi ch al so appeared exaggerated, in that the wtnesses
were quick to deny that the crew ever had any problens or that anyone
ever corrected their work.

7I n fact, absent an unlawful notive, the decision coul d have been
arbitrary.
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W tnesses, in pack quality between Magana and other crews that woul d
expl ai n why the Magana crew was the first chosen for Iayoff.8
Qonsequently, we will order that the discrimnatory |ayoff allegation be
dismssed. This conclusion is further bol stered by the di scussi on bel ow
inwhich we find that Sunma did not discrimnatorily fail to recall the
Magana crew

The Failure to Rehire

The ALJ put great enphasis on the fact that there were 107
new hires after the July 31 |ayoff of the Magana crew, yet the crew was
not recalled. This, supported by her conclusion that the layoff itself
was discrimnatory, |ed her to conclude that Suma unlawful ly refused to
recall the crew when the amount of work justified adding a crew As
expl ai ned bel ow, we find the nunber of new hires to be badly m sl eadi ng. o

Hrst, the figure used by the ALJ does not account for

turnover. For exanpl e, we have cal cul ated that 73 peopl e

8Anot her crew that of Jose Garillo, was laid off just a few days
after Magana's crew The ALJ mistakenly concluded that the Carillo crew
was not really laid off because many of the crew nenbers were | ater
absorbed by other Suma crews. Though it appears fromthe record that only
two Magana crew nenbers were picked up by other crews, there is no
evi dence that any individual Magana crew nenbers sought and were denied
entry into other crews working at Suna.

%n light of the fact that the Board finds the evidence to be
insufficient to sustain any of the charged all egati ons agai nst Suma, it
IS unnecessary to rule on Suna's Mdtion to Augnent Record. However, we
note that inclusion of the proffered information, the daily crew sheets
of the Juanita Hierta crew for the period of August 3-8, woul d not
significantly change the nunbers di scussed bel ow and cl early woul d not
change their inport.
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who were working at Suna before the July 31 layoff of the Magana crew
st opped working before their crewwas laid off for the season. Thus, the
nunber of "new hires" was in fact just a fraction of the 107 figure
relied upon. Even this reduced figure is msleadi ng because it does not
reflect the fact that, due to a gradual reduction in the nunber of crews,
significantly fewer people were working on the days after the | ayoff of
the Magana crew n July 31, 321 peopl e worked. n the hi ghest days
after that, August 11, 14, and 18, there were 282 peopl e working. n
nost days, the total was nuch | ess. The nunber of cartons packed
general |y tracked the reduced nunber of enpl oyees, except on August 14,
when nore cartons were packed than on July 31. Thus, there is in fact no
indication fromwork records that there was any need after July 31 to
rehire a crew

The only apparent change wth regard to personnel was crew
size. The average crew size up to and including July 31 was 54.14, while
the average after July 31 was 63.10. However, this difference is not
significant for several reasons. Frst, thereis noindicationin the
record that forenen were given strict limts on crew size and the record
reflects vast variation in crew size fromone day to the next. Second,
the ALJ found that RFLC would nerely hire the forenen, who would in turn

: . 1 .
organi ze their crews. 0 In other words, it is not clear

10I ndeed, the ALJ's finding of a violation was based expressly on
the failure torehire the creww not on a failure to rehire indivi dual
crew nenber s.
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that Suma or RFLC had direct control over the makeup or size of the
crews. Third, despite the increase in average crew size, the total
nunber of peopl e worki ng each day was nuch |less than the July 31 total of
321.

Thus, the nost relevant and instructive nunbers do not support
the ALJ's finding that there was sufficient work available after July 31
towarrant recalling the Magana crew Wthout this critical elenent, and
w thout the finding of prior discrimnation in the layoff itself, there
is nothing left on which to base a finding of illegality. Mreover, a
finding of discrimnatory failure to rehire is further undermned by the
fact that the Magana crew was offered work el sewhere by RFLC but decl i ned
it. The work was then offered to and accepted by the Carillo crew, which
had been laid off at Suma on August 5.
The Change in Break Tine

V¢ find no basis on which to disturb the ALJ's
finding that the break tine was changed on July 31 to prevent further
access that day by UFWorgani zers. However, we do not agree that the
deni al of access was unlawful . The ALJ acknow edged that no Nbtice of
Intent to Take Access (NA) had been filed, as required by the Board' s
regul ations. However, relying on Tex-Cal Land Managenent. Inc. (1977) 3

ALRB Nb. 13, the ALJ concl uded that Suna shoul d have expressly deni ed

access to the UFWuntil an NA was filed rather than taking steps to nake

wor ker s unavai | abl e.

19 ARB Nb. 14 - 8-



In our view Tex-Cal presented a very different situation than

that presented here. In Tex-Cal. the enpl oyer was found to have
unl awf ul | y deni ed access even though the uni on had brought nore access
takers than were allowed. The Board pl aced the burden on the enpl oyer,
who was nost aware of the nunber of enployees in the fields, to alert the
union to the problemso that it could be inmedi ately corrected. Here,
the UFWfailed to fol l owthe Board s wel | -known access procedures whi ch
require the filing of an NA and that failing coul d not have been
perfected on the spot. Mreover, since the union in this case nay
properly be charged with know ng why its attenpted access was i nproper,
it woul d not be appropriate to charge the enpl oyer with the
responsibility of alerting the union to the problem Therefore, we find
that in such circunstances Suma nay not be found to have interfered wth
aright that was as yet inchoate.
RER
Pursuant to section 1160.3 of the Agricultural Labor Rel ations

Act, the Agricultural Labor Relations Board hereby Qders that the
conplaint in Case No. 92-CE39-M be DSMSSED DATED  (ctober 28, 1993

BRUE J. JANAAN Chai rnan

| VONNE RAMCS R CHARDSON Menber

LINDA A FR OGS Menber
19 ALRB No. 14 -9-



SIMA FRUTINT L (USA), INC 19 ALRB No. 14
?nd GO EFARVE,  INC Case No. 92-CE39-M

The ALJ' s Deci si on

O June 2, 1993, Admnistrative Law Judge (ALJ) Barbara D. Mvore issued a
deci sion in which she found that Suma Fruit International (USA) , Inc. and
Choice Farns, Inc. (Suna) violated the Agricultural Labor Rel ations Act.

The ALJ concl uded that the Juan Magana crew was chosen to be laid off on
July 31, 1992 due to the presence of the UFWanong the crew on that sane
norni ng. She al so concluded that the crewwas discrimnatorily refused
rehire. The ALJ based these conclusions, inter alia, on her findings that
the layoff followed shortly after the protected activity on the norning of
July 31, that Suma w tnesses who testified that the Magana crew was chosen
for layoff because it produced the poorest quality of work were not
credible, and that the nunber of new hires after the | ayoff warranted the
recall of acrew |In addition, the ALJ found that the crew s break tine was
unlawful |y changed on the norning of July 31 in order to prevent the UAW
fromagain talking to crew nenbers that day, even though the UFPWdid not yet
have a legal right to access because it had not filed a Notice of Intent to
Take Access (MNA).

Boar d Deci si on

The Board dismssed the discrimnatory |ayoff allegation because, while Suma
W t nesses nay have provi ded exaggerated testinony to support selecting the
Magana crew for |ayoff, there was insufficient reason to disbelieve their
consistent testinony that the decision was in any event nade before the
protected activity that allegedly notivated it. The Board al so found that
there was sone evidence of a difference in pack quality, albeit snall, that
woul d expl ai n why the Magana crew was chosen for |ayoff.

The Board al so dismssed the refusal to rehire all egation because, inter
alia, it found no evidence to showthat a crew shoul d have been recal | ed.
The 107 figure for new hires used by .the ALJ did not account for turnover
and failed to reflect that the nunbers of peopl e working on the days after
tﬂe :ayoH of the Magana crew were significantly less than at the tine of
the layoff.

FH nding the present situation distinguishable fromTex-Ca Land Managenent .
Inc. (1977) 3 ALRB Nb. 13, the Board concluded that Suma nmay not be found
to have interfered wth access since no right of access had yet arisen.

* % *

This CGase Summary is furnished for information only and is not an official
statenent of the case, or of the ALRB.
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BARBARA D MDORE, Administrative Law Judge: This case was heard by ne in
Visalia, Galifornia, on February 16, 17 and 13, 1993. It arises froma
charge filed by the Lhited FarmVWrkers of America, AFL-A O ("UWW or
“Uhion") on August 4, 1992, and served on Suma Fruit International (US4,
Inc. and Choi ce Farns, Inc.t (herein referred to individually as "Suna
Fruit" and "Choi ce" and col |l ectively as "Respondent,” "Conpany," or
"Suma") .

The case went to trial on the Third Anended Conpl aint ("Conplaint™)
i ssued February 2, 1993, by the Regional Drector of the Misalia regional
office of the Agricultural Labor Relations Board ("ALRB' or "Board").
Therein, the General (ounsel alleges that Respondent discrimnatorily
di scharged f orenan Juan Malgana2 and his crewon July 31, 1992, 3 and si nce
that tine has refused to rehire thembecause the crew asked for a wage
increase and visibly expressed its support for the UPW General Qounsel
further alleges that on that sane date Respondent changed the nornal break
tine of the crewin order to keep the workers fromtal king to the UFW

Respondent filed its Answer to the First Anended Conpl ai nt wherein it
deni ed any wongdoi ng. Pursuant to the Board' s regul ati ons, Respondent is

deened to have denied the all egations

1F‘iespondent admts that the two conpanies are a single integrated
enterprise. See Prehearing Gonference O der dated February 10, 1993
(hereafter " Prehearing Qder").

ZRespondent concedes that because of the facts of this case M.
Magana is protected under the Agricultural Labor Relations Act ("ALRA' or
"Act"). (Respondent's post hearing brief, p.19.)

3A11 dates hereafter are 1992 unl ess ot herw se not ed.
2



i n the subsequent amended conplaints as wel | .

Al parties had full opportunity to participate in the hearing. Both
the General (ounsel and Respondent were represented at the hearing and
filed post hearing briefs. The UPWneither appeared nor i ntervened.

Upon the entire record, 4 i ncl uding ny observati on of the w tnesses,
and after careful consideration of the arguments and briefs submtted, |
nake the fol low ng findings of fact and concl usions of |aw

. JIRSCIN

As admtted in its Answer, Respondent is an agricul tural enployer;
(harging Party is a |labor organization; and the 54 individual s naned in
paragraph 12 of the Gonplaint are agricultural enpl oyees wthin the neani ng

of the Act.5 John

4Fieferences to the official hearing transcript wll be denoted : "
vol une: page." General (ounsel's, Respondent's, and Joint Exhibits wll be
identified as GCX RX or JX respectively, followed by the exhibit nunber.
The record was | eft open so General (ounsel woul d have adequate tine to
review RX1 and counsel for both parties coul d confer about its accuracy.
Subsequent |y, General (ounsel notified ne the parties agreed to submt a
new docunent to be identified as JX1, a copy of which was attached, in |ieu
of RXL. (See letter dated March 19, 1993, from S ephanie Bullock to the
under si gned Admini strative Law Judge ("ALJ")). M. Bullock wote to ne
agai n on March 29, 1993, notifying nme that she and Respondent's counsel M.
Barsaman had stipulated to a correction to JXL. The two letters are
admtted into evidence, in chronol ogical order, as ALJX1 and ALJX2. Each
letter indicates a copy was sent to M. Barsaman. | hereby admt the
docurnent submtted as JX1, and, as requested, | have noted and initial ed
the correction on it.

5Fiespondent contends, however, that Ctavio Mgana is not a
discrimnatee because he did not work on July 31 (Il1:111-113.) See
di scussi on bel ow



Geen6, Ji m Spri ngneyer, Pabl o Lucero, Jacinto Vel arde, Jose Manuel Rabies,
Jose Luis Robles, Juan A nos and Juan Magana are all supervisors wthin the
neani ng of the Act.

1. COMPANY CPERATI ONS

Suna Fruit and Choice are both Del anare corporations with their
princi pal places of business in Sanger, CA In 1992, Suna grew and
harvested its own table grapes7 on property it leased at the ELMJO Ranch
vineyards. It also narketed grapes for other growers. (11:65-66.) The
B.MXO Ranch harvest started the first week of July and lasted until late
August. (JX1; 11:70.)

John Green, the nanager of the ELM3O Ranch where the actions at issue
took pl ace, was responsi ble for the overal| operation. Jim Springneyer, the
ranch forenan, reported to Geen. Springnmeyer was in charge of quality
control and had two assistants, Pabl o Lucero and Jacinto Vel ar de. 8 (I'l:65-
66, 75.)

Sunma retai ned the services of Robles FarmLabor Gontractor {"RFLC')
to provide the necessary |abor for the 1992 season. Jose Manuel Robl es
(hereafter "Manuel "), his brother Jose Luis Robles (hereafter "Luis") and
Juan A nos were the supervisors for RFLC They supplied Suma with six crews

during the harvest and

6The workers referred to himas "Jim" which is howhe is identified
in the Gonpl ai nt which was anended by the Prehearing OQder to correct the
nane to "John."

73JIT& had four varieties in the 1992 season: Thonpson Seedl ess,
Fantasy (al so known as Bl ack Seedl ess), Hane Seedl ess and Red G obes.

8@ een was enpl oyed by Suma Fruit. He hired Springneyer, Lucero and
Vel arde (all of whomhad worked previously for EHEMJ) and put themon
Choi ce' s payrol |.



al so supplied five crews to other growers in the area. (I1:124-125.)

RFLC wusual ly through Luis or Qnos, hired the forewoman or forenan
who then put together her or his own crew (I11:3, 132.) In the 1992
harvest, the Suna crews were headed by: Juan Magana, Jose M GCarrillo,
Quadal upe Q ozco, o | gnaci o Lopez, Fermn Gorona and Juanita Hiuerta. Juan
Magana had never worked for RFLC or Suna before the 1992 season. Hs crew
worked in the harvest and also in the del eafing, thinning and pruning of
the grapes all of which preceded the harvest. (I1:14-15.)

Suma's own quality control personnel, Lucero and Vel arde, directly
nonitored the quality of the pick of three crews for whi ch each nan was
responsi bl e. Vel arde oversaw the Magana, Hiuerta and Q ozco crews. He went
tothe fields three or four tines a day to i nspect the boxes of grapes
bei ng packed by them (111:3-4.)

Because of their other duties, Soringneyer and Geen were not in the
fields as often. Geen did, however, frequently inspect the pack in the
field hinself.2% (11:76.)

[11.  GCONCERTED AND IN QN ACTIM TY

a. The request for a pay rai se.

Luz Maria Aguero was a packer in Magana's crew She had never
wor ked for Magana or RALC previously. n Thursday, July 30, she asked
Manuel Fobles for araise. (1:61; 11:107.)

*Referred to as Guadal upe Robles by Velarde. (111:2.)
Sori ngneyer did not testify.



She had previously been asked to do so by other nenbers of the crew 1

(1:19, 52, 66.) | find, and Respondent concedes, that this request
constituted protected concerted activity and that Enpl oyer know edge
thereof is established because Manuel s a supervisor .12 (Respondent ' s
brief, p. 18.)

b. Uion activity

Manuel Robles did not give Ms. Aguero an answer about the pay rai se, 13
so she contacted the Lhion. Uhion representatives cane to the field the
next day before work started. They visited only Magana' s crew and
distributed | eaflets, authorization cards and Unhion buttons (GCXS).

Mirtually all of the crew nenbers wore

11 : :

A day or a fewdays prior to this request, sone other workers, also

fromMagana' s crew, had asked Manuel for a raise. (Gnpare 1:91 with I1:20-
21.)

12There Is conflicting testinony as to whether Ms. Aguero agai n spoke
to Manuel about the raise later in the day. (Conpare 1:24; 11:19-20, 31-
32, 82, 108-109.) | find it unnecessary to resolve the conflict since
protected concerted activity and enpl oyer know edge are established. |
note, however, that Geen was vague and contradi ctory as to his know edge
of the request for a wage increase. Frst, he testified he did not |earn
of it until Manuel told himduring the week after the |ayoff that soneone
had asked Manuel for a wage increase. Then, on cross-examnation, he stated
that Manuel had said some of the other growers were raising their pay rate
so G een responded because they were starting the second round of
harvesting, he woul d pay five cents nmore a box to nake up for the second
round sl ower packi ng. Wen asked agai n about the request, he testified
Manuel did not tell himabout that, just that sone of the growers were
rai sing wages. Then, he was asked to reconcile this statement wth his
initial one, and he responded that he thought Manuel had said "there was
sone tal k that peopl e were-soneone, |'mreally not sure on that—hat
soneone had nentioned a rai se or sonething." (Conpare 11:82, 83, and 84.)

13Fiespondent contends Manuel Robles testified he did not take the
reguest seriously because M. Magana never raised the issue. (Respondent's
brief, p. 21.) There is no citation to the transcript, and I did not find
such a statenent. It is clear, that, for whatever reason, he did not give
Ms. Aguero an answer.



the buttons the rest of the day and were observed doi ng so by supervisors
Magana and Jacinto Vel arde. (1:13-14, 17, 47-48, 64-65, 85-86; 111:17.)

Wien it was tine for the crewto start work, the Unhion representatives
left, promsing to return at |unch tine which the crew nenbers tol d t hemwas
9:30 am (1:13-14, 49, 51, 65, 86.) Ms. Aguero, her husband Rogelio
Aguero, co-workers Gorina Ramirez and Gorina s husband Manuel Ramirez al |
testified that their lunch break was changed to 9:00 a.m so that when the
Lhion representatives returned, the workers were back in the fields and
unabl e to speak wth them (I:15-16, 52, 65, 86.) M. \elarde, a wtness
for Respondent, confirned that the crewusually took its break at 9:30 and
that he sawthe Uhion representatives in the field at approxi mately 9:30 or
10:00 a.m at the end of the fields where the crewwas working. (I11:15,
21.)

M. Mgana corroborated the workers' testinony and added that he
changed the break tinme because Luis had told himto do so because he (Luis)
did not want the workers to talk to the Uni on peopl e. 14 (I'1:5.) Luis denied
so instructing Magana and nai ntai ned he nerely asked Magana what tine the
crewwas taking its break, and replied "Ckay" when Magana said it woul d be
at 9:00 a.m (I1:193-194.)

| credit Magana's and the workers accounts. Vel arde's

14It Is not clear whether Ms. Aguero asserted she overheard this
conversation or Magana told her about it. (1:15.) BEther way her testinony
is admssible, but | do not credit it. | detected a hesitancy in her nanner
that was not usual ly present, and this causes ne to doubt her statenent.



testinony tends to support the workers' version. Mgana al so corroborated
their testinmony. A though both Magana and Luis have a personal interest in
the litigation, Magana was narkedly | ess prone to exaggeration than was
Luis.'s

Moreover, Luis' testinony that he sinply asked when the break woul d
occur sounded | ane when he gave it, and no | ogi cal reason appears why he
woul d nake such any inquiry about an everyday event.16 Hs denial that he
was even aware the Lhion had been in the field al so was unconvincing. Hs
testinony as to when he actually | earned the Uhion had been to the fields
was evasive and his nanner al nmost coy. (11:194, 199.)

Vel arde had gone out to the crew about 7:00 a.m and had seen nost of
the workers wearing Union buttons and al so heard themtal ki ng about the
Lhion. (I11:17, 19.) Luis arrived at the field later. | do not credit
the latter's testinony that he did not see any Lhion buttons because he was
parked al ong the road and there were no workers nearby at the packi ng
tables. (11:194.)

The packers only left the tables to pick when there was an
insufficient supply of grapes—for exanple at the start of work. Even then,
they stayed near the tables and picked only for a fewmnutes. (111:79-80)

The crew had been pi cki ng | ong enough so

15Particu| arly when describing the quality of the crews work, Luis
was far nore critical than any of Respondent's other w tnesses.

8 n making this finding, | ammindful of his testinony that the break
\(I\BS usual I)y at 9:00 a.m but could be taken at 8:45, 9:00 or 9:15.
I1:193.



there woul d be grapes to pack, and | find it highly inprobable that all 15
tables woul d run out of grapes at the sane tine thereby causing all the
packers to be in the field picking.

M. Velarde's and Luis' know edge of the Uhion activity establishes
the requi site enpl oyer know edge, but John Green's testinony on the issue is
also significant. He was vague as to his know edge of Lhion activity on the
ranch but ultinately acknow edged on cross-examnation that sonetine around
VWednesday August 5, the day the second crewwas laid off, Ji mSpringneyer
told himthe Uhion had been to the ranch tal king to several crews earlier
that week. (11:82, 84-86.) He never acknow edged he knew t he Uhi on had been
on the ranch on the 3lst.

Qeen testified that neither he nor Springneyer paid nuch attention to
the Uhion's presence except that he mght have tol d Springneyer he hadn't
seen a Notice of Intent to Take Access ("NA') fromthe Uhion and then asked
Soringneyer if he had seen one. (11:86.) H nmaintained he did not ask, and
Sori ngneyer did not say, why the Uhion had cone to the ranch. (I1:86.)

In an effort to show he did not know on the day Magana's crew was laid
off that the Uhion had been on the ranch earlier that sane day, G een had
testified on direct that had he known, he would have tol d the
representatives to leave until they filed an NA This latter assertion is
not persuasi ve since he never sought an NA even after he admtted y became
aware that the Uhion had been on the ranch. (Gonpare I1:82-82 wth I1:86.)

Further, | do not believe neither he nor Springneyer sought to find
out or discussed why the UFWwas on Conpany property.
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Both Green's vague responses and the evasive, unconiortabl e nanner in which
he answered General Counsel's questions cause ne to doubt him
Additionally, it is sinply inplausible that he woul d be so conpl etely
unconcer ned and incurious about repeated trips by the Uhion to Conpany
property.

Smlarly, | do not believe Velarde's testinony that, having seen
virtually the entire Magana crew of 50 sone peopl e weari ng UFWbuttons and
tal king about the Lhion, he did not tell anyone fromRALC or Surma about it.
(I'1'1:17) H nding one-sixth of your workforce sporting Union buttons and
havi ng Uhion representatives visit Conpany property tw ce in one norni ng
woul d occasion at |east sonme interest if not actual concern.

V. THE LAYCHF

It is undisputed that at the end of the very day the UFW
representatives talked to themin the field, Luis told Magana he and his
crewwere laid off. The major difference in the various accounts is that
General ounsel's witnesses recall Luis being nore definite that they were
goi ng to anot her job17 than his somewhat inconsistent testinony indicates. 18

(Conpare 1:12, 62; 11:21-22 with |1:194-195, 209.)

17Cori na Ramrez' testinony indicates she was unsure about the
reliability of Luis' statenent they were going to another job since it did
not conport wth his instruction to pack up the pans the crew used for
?i cki n§; grapes since they always took themhone wth themfor safekeeping.
| :62.

18Luis initially testified he told Magana they "were probably goi ng
to start working for another farner Monday or Tuesday." (n cross-
examnation, he nodified his testinony slightly saying he told Magana he
was | aying hi moff because the cold storage was full and there was "a
possi bility" they would give himwork with another farner, G| bert
Nar r ogui n.
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According to Luis, Magana' s response to the layoff notice was sinply
that Luis should call himif the work actual |y becane avail abl e, which Luis
testified he told Magana he woul d do. (11:210.) Neither Magana nor any of
his crewtestified Migana objected to what Luis had told them

Respondent' s witnesses testified the |ayoff and the sel ecti on of
Magana' s crew were for |legitimate business reasons. John Geen testified as
to the need for the |ayoff.

Geen believed it was July 28 when he deci ded he needed to lay off one
or two crews at Suma because he coul d not process the anount of grapes they
were picking. He cited several reasons for this situation.

Hrst, sales of table grapes were sl ow because of a poor retai
narket. This was especially true, he said, inearly July, and it was only
after August that sales began to pick up. (11:70-71, 80-81.) S nce there
were nore grapes than orders for them the surplus had to be stored.

Thi s probl emwas exacerbated by the situation at the Dul cich Gol d
Sorage facility ("Dulcich") where Sunma sent its grapes to be cool ed prior
to their being shipped to custorers. 0 A new nanager changed the nethod of

cooling, but the process did not

19John Howton, a consultant at Dulcich, testified shiprments were based
on orders recei ved each norning, and they tried to ship the grapes out
wthin three or four days, or at nost a week. (11:54, 60.) H sewhere,
however, he testified the grapes that came in during July and August were
shi pped out as late as Septenber and even ctober. (11:60-61.) | found
Howt on credi bl e and conclude his initial testinony described the nornal
process, and his later testinony referred to the inability to keep to that
schedul e i n 1992,

11



work as planned and i nstead of speeding up the cooling, the facility was
able to cool only half as nuch fruit in aday as it nornmally coul d have
handl ed. (11:58.)

According to Geen, the delay in cooling was especial ly probl enatic
because for about two weeks in July it was hotter than usual. The heat
caused the grapes to mature qui ckly which neant there was a ot of fruit
that needed to be cooled in a short tine. (I1:71-72, 77-79.)

This conbi nation of factors, Geen testified, neant fruit somnetines
sat on the docks at the cool er all day which "destroy[ed] the storage
life." (11:78.) According to Howton, it also neant that the crews'
wor kdays had to be shortened so that not as nuch fruit came to the cool er. 20
(11:58.)

G een had reserved back up storage space at anot her cool er-Vér knan
Enterprises, Inc. ("Wrrknan"). But there was a limt to how nuch space Suna
coul d use at Wrkman's because other growers used the sane facility and
because the boxes Suna used for packing took up one-third nore floor space
than a different type of box. This reduced the anount of grapes that coul d
be cool ed at one tine, and VWrknan's conpl ai ned about it. (11:79.)

By md to late July, Geen believed it was not possible to

2OGCI>(4 is asumary, by crew of the nunber of hours worked and the
nunber of boxes packed for July and August. It shows one day, the 25th,
when the crews worked only 5 hours, one day when Magana' s crew worked only
4 hours, and two days where one crew worked 7.5 instead of 8 hours. It
al so shows there was no work on Friday and Saturday (the 17th and 18t h)
whereas previously Sunday was the only day not worked. This tends to
support Howon. As discussed below | find G4 reliable only as to the
period before the | ayoff of Magana's crew

12



obtai n nore storage space because he heard growers conpl aining they were in

1

the sane predi canent as he. 2 (I'1:80.) Because of this fact and because it

was not his departnent, he did not try to obtai n additional space. 22
(11:87-88.) He was not asked to reconcile this last statement wth his
prior testinony that he initially reserved the storage space.

The records are not of nuch hel p in determning how backed up the
Dulcich facility was because the dates on GQCX2(a) sinply reflect that the
nunber of cartons indicated as packed on a date were eventual |y shi pped
out, but the date is not the actual shipping date. 23 (11:37-38.) Howon's
testinony is the only indication as to when the grapes were actual ly
shipped and it, of course, is quite general. QGO is supposed to show the

nunber of cartons actual |y packed by the crews on a given day, but, w thout

any reliable shipping date, it is not possible to tell howfull

21'I'hi s testinmony was admtted over General (ounsel's hearsay objection
on condition that it could not establish no storage space was avail abl e but
could only show Geen's belief this was so. Respondent's brief (p.6.) fails
to observe this limtation.

22He was asked about facilities Suma had in the town of Sanger and
replied there was no space but even if that had not been the case, he woul d
not have sent the grapes that far in the heat because it woul d have danaged
the fruit. But then, Respondent's counsel asked if he were aware that
grapes had been sent fromDulcich to Suna's facilities. H then said he
knew this had occurred "later in July" but that he had not been involved in
that action. (11:72-73.) @Q2X2(b) shows only a few cartons sent to those
facilities on the 28th and 29t h.

23Si mlarly, the date cartons were "packed" is the date they were
recei ved at Dul cich not necessarily the date they were packed in the field
al though the two shoul d be cl ose. The sane neani ng of "packed" and
"shi pped" applies to QX3 for Vérknan's.

13



the facility V\B.S.24

&X2(a), 3 and 7 do show an increase in the nunber of cartons sent to
VWrkrman' s versus Dul ci ch begi nning on July 22 which is in accord with
Geen's and Howton's testinony. Wth a few exceptions, one bei ng the day
the Magana crewwas |laid off, this trend continued until August 26, the
| ast date show ng any cartons bei ng sent to Wrkman's (G2X3).

Geen testified that because of these difficulties, he inforned Jim
Sporingneyer and the Robles brothers that one or two crews woul d have to be
laid off. Qeenleft it tothemto sel ect which crew because it did not
natter to hi mwho was chosen since "the pack that | was getting satisfied
me."%> (11:80, 103.)

He told themnot to effectuate the layoff until the weekend because he
didnot like to stop a crewin the mddle of a week. (11:81.) The very next
week, however, on Mbnday he decided to lay off the Carrillo crew on

Védnesday. 26 (I'1:191) There is no

*ps General Qounsel notes in her brief, after the | ayoff the nunber
of cartons packed by the crews according to QX4 differs narkedly fromthe
anounts set out in GQX2(a), 2(b), 6(a) and 7 wth GQX 4 show ng
substantially fewer cartons—sone 6,000 for the whole period. Prior to the
| ayof f, however, GQO4 is generally in accord wth the other records.

Addi ng Q2X2(a) and GCX3 shows 172,199 cartons sent to Dul cich and Wrknman' s
conbi ned for the period July 6 through July 31. Nearly the sanme nunber,
172,687, is shown on QX4—a difference of only 488 cartons wth Q4

show ng the hi gher nunber.

25H9 attributed the quality of the pack to Suna's field
supervision. (11:74.)

Z\anuel testified he pi cked this crew because they were willing to
work in other parts of the state while Magana's crewwas not willing to
work outside the area. (11:114.) Luis, however, testified it was because,
after Magana, Carrillo's crew had the nost trouble with quality. (I11:191.)
Nb evi dence was introduced to show there was any work out of the area to
whi ch

14



expl anation for this di screpancy.

| credit Geen and Howon as to the problens at Dul cich and Wrknan' s.
Howt on was especially credible. Not only does he have no apparent personal
stake in the matter, his manner was open and honest, and he was very
forthcomng in his responses to questions fromboth General Gounsel and
Respondent .

Despite ny concerns about Geen's testinony noted above, | also credit
that he decided to lay off a crewprior to the 31st and left it to the
Robl eses to decide which crew In spite of his vagueness when testifying
about his know edge of the request for a raise and the Uhion activity, and
despite the question about the timng of the layoff of Carrillo' s crew,
Geen was overall a credible wtness. The shift of cartons to Wrknan's is
al so consistent wth the ti mng he descri bed.

V. THE REASONS FCR CHOCH NG MAGANA' S GREW

Manuel Robles, and his two supervisors, his brother Luis and Juan
Qnos, all testified for Respondent. They di scussed whi ch crew shoul d be
laid off, and Luis and A nos both recommended Magana's crew (I1:175-176,
189.) Manuel said he decided on Thursday the 30th that it woul d be Magana' s
crew (11:103, 105.) He instructed Luis to tell Magana which, as descri bed
above, Luis did at the end of the next day.

Initially, Manuel Robles testified he chose Magana' s crew for two
reasons. Hrst, he did not |ike the way Magana had handl ed sone personnel

natters in his crew Second, the quality

the Robles brothers expected to assign Garrillo.
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of the pack in Magana's crew was worse than in any other crew, and he had a
job wth another farner to whomhe coul d assign themwhere quality was not
as inportant as at Suna. So, the fact they were the fastest crew but not
strong on quality would not be a problem (I1:105-107.)

a. Mgana's Treatnent of O ew Menbers.

As exanpl es of the first reason, he cited two instances. In the first
i nstance, Magana did not rehire sone workers (the Gaona famly) for the
grape harvest. (11:95.) He spoke to Magana about this, and Magana sai d
they had not reported to work. (11:96.) This testinony is consistent wth
Magana' s testinony that, except for a person nanmed Sunaguey, he hired
anyone who appeared for work. 21 (rr:11.)

According to Manuel, he put the Gaona famly to work w th anot her
conpany (Sun V@rld) thinning peaches. (I1:126.) Hs testinony nakes no
sense, however, since he said the thinning at Sun Wrld occurred i n My,
while the harvest at Suma did not begin until early July. (ld.)

Regardi ng the second instance, Manuel testified Magana fired a wonan
naned Aracel y who had been a checker. 2 it ally, he testified Magana said
he fired her because she was late to work as a result of an accident;

later, he said Magana told himit was

~“He did not testify in rebuttal and so was never asked
specifical ly about the Gaona famly.

28The only worker wth this nane in Magana's crewis Aracely Garci a.
(JXL.) The nane is spelled "Araceli” in the transcript which is hereby
correct ed.
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because she "didn't do her job well." 29

(11:98-100.) After sone back and
forth discussion, he stated it was prinarily the latter reason. (ld.)

(n cross-examnati on, Manuel changed his testinony yet agai n and
stated that Magana had not fired her but, rather, had put her to work as a
picker. (11:128-129.) Faced wth his contradictory testinony, Nanuel
reiterated his claimthat Magana had acted inproperly, saying the nove to
pi cker was still a puni shnent since checkers30 nake nore noney than pi ckers.
Manuel interceded and transferred M. Garcia to another crew where, he said,
she did fine.t (11:99, 102, 128-129.)

Magana testified only as part of General Gounsel's case in chief and
therefore before Manuel Robles. He was asked only if he had fired the
checker, which he denied, and was not asked for any specifics about the

I nci dent.32 (11:11.)

The four nenbers of Magana's crew who testified, all on

29Thi s testinony was admtted over General (ounsel 's hearsay obj ection
on condition that it could not be used to establish the truth of the
statenent, i.e. as establishing the reason for Magana allegedly firing her,
but only to establish what Magana said to Manuel .

30A checker noves fromone packing table to another to count the boxes
of packed grapes and to note where the boxes are to be shipped. (1:72.)

31JX1 shows that Ms. Garcia noved fromMgana's to Carrillo's crew on
July 15 and worked there until August 5. She was one of those not laid off
on that date, and she continued to work until August 21 in Lopez' crew

32M. Ramrez testified he believed Magana had fired the wonan who was
checker before his wfe because the former had not done a good job. (1:96-
97, 102.) | credit Magana and Manuel's ultimate testinony that Magana did
not fire her.
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behal f of General Gounsel, each testified they were not aware of any
probl ens with how Magana treated the crew nenbers. (1:29, 56-57, 70, 92;
(I'11:28-29.) Magana generally denied there were any conpl ai nts about how
he did his job. (I1:4.)

| do not credit Manuel that these incidents played any neani ngful
part in his decisionto lay off Magana's crew The first cannot have
occurred as he naintains, and the second seens too mnor to have had any
carry over effect. | was not convinced he found it inportant but instead
believe he sinply put it forward to try to buttress his decision after the
fact.

b. The Quality of Wrk in Magana's Q ew

There i s objective evidence that Magana' s crew usual |y was the best
or second best crewin so far as the nunber of cartons of grapes pi cked. 33
Manuel and Respondent's ot her w tnesses concede the indisputabl e fact that
the crew was very pr oductive34 but conpl ain about the quality of work the
crewdid. Wifortunately, there is no external objective evidence on this
poi nt since there were no witten warnings. (I11:202.)

Manuel acknow edged that his supervisors, Luis and Juan Q nos, spent
nore tine inthe field than he did. (11:100.) Al three of them plus

Robert o d sner os, 3 testified about the

33See Q&4 which, as noted above, is reliable prior to the |ayoff of
Magana' s crew

34The wor kers had an incentive to be productive since they were paid
a bonus over and above their hourly wage. (I11:73.)

35I\/#amuel and Luis testified they assigned dsneros, a foreman for RFLC
who had been worki ng at anot her conpany, to work wth Magana' s crew for one
day on Védnesday t he 29t h.
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poor quality of work in Magana's crew From Suma, Jacinto Vel arde, the
guality control person assigned to nonitor Magana's crew testified about
thei r perf or nance. % \el arde and O nos vere the nost credible of
Respondent' s witnesses on this issue, and | begin wth their accounts.
Vel arde i nspect ed the packi ng of each crewthree or four tines every day. 37
If there were problens, he reported themto his boss, JimSpringneyer.
(I11:4-6.) Fomthe fact that Geen was satisfied wth the pack, | infer
Soringneyer did not report any problens wth Magana' s crewto G een and
Vel arde did not report any to Springneyer which | believe they woul d have
done if they had been significant since that was their domain. Vel arde's
assessnent of Magana' s crew was that they produced the nost boxes, but
their quality was worse than other crews. (I11:6) He acknow edged he was
famliar only wth the three crews he supervised and did not know anyt hi ng
about the other three RFLC crews. (111:9.)

Juan Q nos had worked wth RFELC only since March 1992. (11:165.) In
the leafing (sonetines referred to as del eafing), he said Magana' s crew

did good work 70%of the tine. (I11:169.) As far as thinning, Q nos

testified in effect that Magana s crew

36VeI arde did not know ahead of tine that Magana' s crew was going to
be laid off on the 31st. (11:17.)

37AI one point, he testified the forenan woul d al ways be wth him
when he checked the boxes. H sewhere, he stated he sonetines corrected
I ndi vi dual crew nenbers, but he did not say why this was necessary if the
foreman were al ways present. (I11:5-6)
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di d acceptabl e work but not high quality. 38 (11:171.)

QO nos described harvesting as requiring nore care and said the crew
did not do a good job of packing. He stated he brought this to Magana' s
attention every tine he visited the crew39(l :173.)

Qnos testified when he, Manuel and Lui s di scussed which crewto | ay
of f crew on Thursday, he chose Magana because of the six crews Q nos
supervi sed, Magana' s crew gave himthe nost troubl e. 40 (I'1:175-176.) Hs
testinony was quite general, and the specifics he did give were not
convi nci ng because, on inquiry on cross-examnation, it was clear they did
not necessarily apply to Magana's crew (11:176.)

n cross-examnation, Anos readily acknow edged that he, Luis and
Manuel tal ked about the trouble they had with Magana in the context of
preparing for trial L \WMile his answers are somewhat i npreci se, tw ce he

said that he did not see the

38Lui s, too, stated the problens in the thinning were not significant
and were corrected. (11:186.) This testinony, however, conflicts wth his
assertion el sewhere that they had Magana start the harvest because his crew
had problens, and it was easier to supervise just one crew and get it
straightened out before putting the others to work. He al so testified some
of the supervisors conpl ai ned about Magana' s perfornance in the | eafing.
Thi s evidence, however, was admtted not for the hearsay purpose of
establishing that the perfornmance was deficient, but only to show Luis had
such infornati on when he gave his opinion that Magana' s crew should be laid
off. (I11:185-186.)

39He did not speak to any of the crew nenbers about the probl ens.
(11:174.)

40The other crews were not perfect, he said, but they were better
t han Magana.

i s, on the other hand, denied discussing his testinony wth
anyone. (11:211.)
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situation wth Magana as a probl emthat it was the sort of thing that always
happened in the field. (I1:177-178.)

In fact, he stated they woul d not have let Magana's crewgo if Geen
had not told themthey needed to lay off a crew (I1:176.) Despite his very
negative assessnent of Magana's crew, Luis nade an observation simlar to
that of Qnos, saying that they did not fire Magana because they liked to
work wth the crews until their perfornance had been perfected. (I1:184-
185.)

Luis was much nore negative than Velarde or Onas. He testified that
during the di scussion about which crewto lay off, he chose Magana' s because
of the poor quality of their work and, secondarily, because they produced a
| ot of boxes whi ch exacerbated the probl emof there being too many grapes
for the cold storage to handl e.42 (11:188-190.)

Luis asserted that "nost of the tine [ Magana's crew was one of the
Wor st crews. . .."43 (11:180.) He also maintained that it was not just
certain packers who had troubl e but that all the packers in Magana' s crew
did a poor job.44 (11:207.) Hsewhere, he stated that at |east half of the
12 to 15 tabl es

42I do not find this argunent persuasive. The GConpany coul d al ways
have sl owed t hem down, whereas once the col d storage situation eased, it
coul d not necessarily increase the productivity of the slower crews. The
fact that so nany additional workers were hired in August (see discussion
below) indicates that the storage situation did ease enough so that the
Gonpany was abl e to resune higher |evels of harvesting.

43Lui s acknow edged he never told hi mthey were the worst crew
(11:195.)

“The packers renai ned at the sane tables, and the boxes were narked
wWth their initials, soit was possible to identify who packed whi ch boxes
of grapes. (I1:76, 183, 207.)
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were al ways a problemin Magana' s crew whereas, in contrast, only one or
two tables in the other crews would be a problem (11:182, 184.)

He added that Magana' s crew had to be corrected al nost every day
whi | e other crews woul d need to be corrected perhaps only once a week.
(11:183-184.) Manuel estimated he, Luis and Q nos woul d speak to Magana
about the quality of his pack two or three tines per day. (11:101.)

Lui s and Manuel both nai ntai ned Magana' s crew had troubl e fromthe
begi nning of the harvest, but they disagreed as to the specifics. Mnuel
observed they did not have as nuch troubl e when they noved fromthe H ane
to the Thonpson grapes whereas Luis said their perfornance becane worse
when the crew noved to picking the Thonpson' s whi ch were harder to pi ck
than the Flane.* (Conpare 11:95, vith I1:186-187, 200)

According to Luis, when he found a bad packing job, he woul d show t he
box to the packers who had done the work. He would al so inform Magana so
both Magana and the crew were told their packing was not up to par.
(11:183, 187-188.)

As noted earlier, Magana did not testify on rebuttal. He sinply denied
general |y that anyone conpl ained to himabout his work. Ms. Aguero and M.

Ramrez specifically deni ed ever seeing

In viewof this testinony, | find it odd that Luis coul d not recall
whi ch crew was sent back to the Hanes for the second round of picking
while the first round of Thonpson's was still going on. |f Magana s crew
did worse in the Thonpson's and pi cking H ames was easier, as Luis
naintained, it seens |ogical they would deliberately have been returned to
the Hanes and that Luis woul d have renenbered this. (1'1:200, 205-207.)
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Luis take apart a box. (I11:65 100.) M. Ramrez readily acknow edged
that Vel arde woul d take boxes apart to check the pack46 and that Mgana
woul d often be present but nai ntai ned she never saw Luis or Manuel at
such tines. (111:108.)

Respondent tried to question Ms. Ramirez ability to testify
reliably on this point by eliciting testinony fromher that she was
constantly going fromone table to another spending only perhaps a mnute at
each. (111:99, 107.) But this fact al so neant she coul d see what was goi ng
on at all the tables, albeit for brief periods. 4 She observed Vel arde, and
certainly if Luis' testinony were accurate, she woul d have had anpl e
opportunities since virtually all the packers were a probl em

| credit M. Ramirez and Ms. Aguero. Both were nore credi bl e overal
than Luis. M. Ramrez especially denonstrated an open and forthright nanner
in the way she answered questions of Respondent as well as General Qounsel .
She al so candidly acknow edged on rebuttal that she had nade an error in her
direct testinony which she realized after talking to her husband and readily
admtted certain facts favorabl e to Respondent’'s case. (I:71; 111:2105-106,
109.)

46, . : :
- It is clear she neant this was a nornal part of checking the
guality and was not an indication that the packing had been done

| mproperly.

47M;. Aguer o acknow edged that fromthe first table to the tenth tabl e
was a very long distance fromwhich | infer that she could only testify as
to the tables nearby. (I11:87.)
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Manual testified he assigned Roberto Q sner 0548 to work with Magana' s
crew for a day—¥Yednesday the 29th—+to "be sure what type of work was bei ng
devel oped there." (11:102.) This statenent nakes no sense in view of his
and Luis’ testinony that they had been working with Magana to correct the
crewfor nearly a nonth in the harvest and even prior to that.49
According to them they were very aware of the nature of the crew s work.

Nei t her Magana nor Ms. Aguero, the only nenber of his crew who was
asked, renenbered when testifying on direct who G sneros was. S0 Magana
al so deni ed that a second forenman had been sent to work in the crewa few
days before the layoff. (1:34; 11:7, 101.)

| do not viewtheir failure to renenber O sneros refl ects adversely

on their credibility. Fromdsneros and Qnos' testinmony, it is no

wonder d sneros did not nake nuch of an

480 sneros had worked in harvesting grapes for sixteen years, but
1992 was his first season wth Robles. (11:151.)

49I nterestingly, dsneros testified it was Luis and O nos not Manuel
who told himto work with Magana and that he reported his findings--that
the crew packed dirty and unripe grapes—+0 Anos and Luis. (11:152.)

50 On rebuttal, Ms. Aguero freely stated that after talking wth a co-
worker/ she recall ed that 4 sneros had worked in the crew one day. She
nai ntai ned he was not a second forenan nor an assi stant to Magana but
sinply cane to show thema new way to pack—w th the packed grapes higher
inthe center. (I11:64-65, 92, 94-95.) Her testinony is consistent wth
the fact that Asneros nerely started the day by show ng themhow to pack
properly and apparent|ly had no ot her communi cation wth any of the
workers. (11:154.) He did not describe what he neant by packi ng
"properly,” soit Is not possible to tell if this was sonething different
than what Ms. Aguero described. He acknow edged he gave no indication to
the crewthat he was there to check quality.

24



| npression on Magana or the crew Qnos stated he sinply brought G sneros
to the crew and i ntroduced Magana and G sneros to each other. He did not
testify he gave any indication to Magana that 4 sneros was acting as a
second forenan, or that Magana shoul d fol | ow d sneros' directions or
anything of the kind. (111:174) He told Magana only that O sneros was there
to help wth the packing. (Id.)

dsneros' s testinony too shows the only conversation he had wth
Magana all day was at quitting time when Magana asked O sneros where
dsneros was working. (11:160.) He said nothing to Magna about how the crew
didits job or how Magana handl ed the crew H's conduct that day does not
fit wth AQnos' description of himbeing there to assist the crewwth the
packi ng. Nothing he did was designed to correct the asserted probl ens.

A sneros hinself was not a good wtness. Hs testinony was nuddl ed
and often inconsistent and thus did not inspire confidence in his
concl usi ons.

For exanple, he testified there was" no discipline in the crew
i.e. that the workers woul d not obey Magana. (I1:151.) Next, he stated
he observed Magana tell sone workers to pick the grapes correctly, but
the workers woul d not understand Magana. (l1d.) Then, however, he said
they did correct their work. (Id.)

(n cross-examnation, he essentially repeated this testinony but
stated Magana corrected workers on two occasions. (11:152.) Won further
inquiry, he admtted he did not remain in the area to personally see that
they did not continue to do the work
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correctly. (I1:153.)

h redirect, Respondent's counsel explored the issue, and tw ce
d sneros said he did not personal |y observe whet her the workers corrected
their work. (l11:161.) After sone argunment as to dsneros' prior
testinony, Respondent’'s counsel put the question to Asneros a third tine,
and d sneros answered in the affirnmati ve but added that they had corrected
their work for a while and then continued to pack inproperly. (11:164.)
Hs earlier testinmony, however, referred to workers who had been pi cki ng
grapes not packi ng. >1 (11:151.)

Respondent ' s counsel questioned the translation, but the interpreter
stated he had accurately translated the questi ons and answers. 52 (I:161-
162.) | also do not believe dsneros did not understand the word
"personal | y* since he used in hinself earlier in his testinony. (I1:151.)
What ever the reason for these contradictory statenments, they mght be
overl ooked but for the other contradictions in his testinony.

dsneros also testified in a confused manner about the work he did in
another crew (11:157-158.) Then, he testified incorrectly that besides
working w th Magana for one day, the only crew he worked in was Rosy's
which he said was at Dulcich. (11:159.) JXL shows he al so worked at Suma
i n Quadal upe

SlAI one point, he did nention workers packing dirty grapes, but his
reference to Magana correcting workers was definitely nade as to pi ckers
rather than to packers. (11:151.)

52The interpreter did acknow edge that d sneros' reply to the first
questi on about personal know edge on cross was not responsive, but that
tine too he was sure he had translated correctly. (11:153.)
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Q ozoco' s crew fromAugust 11 through 22.

Magana deni ed general |y that anyone conpl ai ned to hi mabout how he was
doing his job and further testified if there had been a probl em the system
was that Manuel or Luis would immediately bring the nmatter to his attention.
(I1:4.) He also stated he had been harvesting grapes for 27 years and t hat
the quality of the grapes he was "taking out" were of the best kind.
(11:12.)

He also testified that near the begi nning of the season, Carrill o had
worked wth Magana's crewto learn howto harvest. (I11:24.) None of
Respondent's witnesses directly contradicted this statenent, but Luis did so
inferentially when he testified they started Magana' s crew in the harvest
because it was easier to correct themwhen they were the only crew

The workers denied they were ever told there were conpl ai nts about
their work or that they observed supervisors tell Mgana there were
problens. > (1:28: 11:69-70, 92, 56-57, 111:63-64.) Their testinony is
consistent wth Qnos' and dsneros' testinony that they did not correct
crew nenbers directly, but inconsistent wth Luis' that he corrected Magana
infront of the packers so they were aware of the probl ens and Vel arde' s
that he sonetines told the workers directly to correct their work. As

not ed, however, Vel arde testified inconsistently since he al so stated

53M. Ramrez corroborated the testinony of his wfe and Ms. Aguero
that he never heard Qnos or either of the Robles brothers tell Mgana there
were problens with the pack. Nor did any foreman or supervi sor conplain to
himthat he was picking dirty grapes or otherw se not properly picking.
(111:114.) Hs testinony as to the packing is of little significance since
he woul d have cone to the packing area only | ong enough to drop off the
grapes he had pi cked.
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Magana was al ways present on such occasions. He was supposed to deal wth
the foreman or RFLC personnel fromwhich | infer that he woul d have
addressed hi nsel f to Magana rather than the workers if Magana were present.
| have noted various inconsistencies in Manuel 's and Luis' testinony.
A'so, the fact that they di sagreed on whether the crew s perfornance
I nproved or deteriorated and that they both falsely clained that Garrillo's
crewwas laid off when only about half actually were calls the credibility
of both into question. | have discredited Luis' testinony because of the
vari ous inconsi stencies, his evasiveness and the exaggeration of the crews
poor work as conpared to all of Respondent's other w tnesses.

A though Qnos stated directly that Magana' s crew did not do a good
job packing, | have trouble giving too nuch weight to his testinony because
it was cast in generalities and, on cross-examnation, it becane cl ear that
at | east sone of the nore specific comments did not apply to Magana' s crew
at all. This fact casts doubt on the reliability of the rest of his
testi nony.

Vel arde generally testified credibly, but, he was noticeably hesitant
when describing his conversation wth M. Aguero and Ms. Ramirez about the
layoff. Further, his testinony and theirs indicates that when asked why
they had been laid off, Vel arde expressed surprise their crew had been
pi cked and coul d not give theman answer. (See discussion bel ow)

Additionally, I have found both Ms. Aguero and especially M. Ramrez
credible. | also conclude that since Ms. Ramirez
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noved continual |y fromone packing table to another that if there had been
repeat ed i nstances of Magana and/ or the packers bei ng shown exanpl es of poor
packi ng, she woul d have observed at |east sone of themas she observed

Vel ar de openi ng boxes.

M. AFTER THE LAYCH

a. The Meeting at the RFLC Ofice

Sonetine early in the week foll ow ng the Iayoff,54 nenber s of
Magana' s crew (estinmates varied fromabout 20 to the entire crew of 50 or
so) and two UFWrepresentatives went to the RFLC of fice in Del ano.55 M.
Aguero and Ms. Ramirez gave very simlar accounts of this encounter.

Both testified that Ms. Aguero spoke on behal f of the crew and asked
Manuel for their jobs back. He told themthere was no work for them because
the cold storage was full. M. Aguero asked himif that were so, why then
were the other crews still working. Manuel replied there woul d be nore
layof fs. ((1:25-27,67-68.) He did not reply when she asked why their crew

had

54Exactly when the crewwent to the RFLC office is not clear. M.
Magana placed it two days after the layoff, but that woul d have been on
Sunday. Fromthe tenor of the discussion that occurred, | infer that it was
before the Carrillo crewwas |laid of on VWdnesday the 5th.

55I do not credit Manuel 's testinony that he invited the Lhion to
bring the crew Hs account as to how the neeting cane about was hopel essly
confused. Initially, he testified that soneone from Suna tel ephoned and
informed himthat Magana' s workers were conpl ai ning they had been fired. He
first said he did not know who the person was, and then said he thought it
was the attorney for Suma. After expressing uncertainty as to who had
called and what that person had said, he ultinmately decided it was soneone
fromthe Unhi on who had tel ephoned hi mand stated he invited the workers to
cone to his office so he could explain they had not been fired. (I1:115-
118, 133-134, 138-141.)
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been selected for layoff. (1:26.)

The fol low ng day, they both went to the Suma fields to, as they put
it, gather evidence and support for their claimthat there was work
avai l abl e. They saw Jacinto Vel arde and asked why they had been | aid of f.
He replied that he did not know why and commented positively on their
per f or nance.

The w tnesses' accounts differ slightly onthis last point. M. Aguero
stated Vel arde said their crewdid nost of the work. (1:25-27.) M.
Ramrez testified he said their crewwas "quality" and did a good job and
was fast, but, on cross, when asked specifically if Vel arde had sai d
"quality" she pronptly acknow edged he had said "good job" rather than
"quality." (1:68-69,71.) Her nmanner was candid, and | found her ready
correction of her initial testinony a reflection of this candor rather than
an indication of being caught in a fal sehood.

Vel arde confirned the encounter with the two wonen, but his manner was
hesitant when he testified about his response that they were anong the
fastest crews. He maintained this was a response to their query whet her
they were laid off because they were slow (111:8, 18-19.)

| doubt the latter, but conclude fromthe testinony of all three
w tness that Vel arde gave the inpression that he coul d not understand why
their crew had been pi cked because his view of themwas favorable. | also
concl ude he noted their speed rather than specifically nentioning the
qual ity of their work.

Magana cane to the office in response to a phone call from Manuel .
According to the latter, he wanted Magana to tell the
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crew they had not been fired and he (Manuel ) woul d have anot her job for
them° (11:115, 117.)

Mbst of the peopl e stayed outside and Manuel, his brother Luis and
their secretary net wth Migana, the two Lhion representatives and a few
wor kers i nsi de. S7 (I'1:117, 144.) According to Manuel, he asked Magana in
front of the workers why Magana hadn't apprised themof the facts, and
Magana tol d the workers he did not know why they were there because he woul d
be i nformng themwhen work was available. (11:117-118.) Magna deni ed
naki ng these renarks to the workers. (11:27.)

Sonetine during this incident, Manuel tel ephoned soneone he tol d
Magana was a farner naned Marrogui n who had promsed Manuel he was going to
give himsone work. (11:22-24.) According to Magana, Manuel said he shoul d
be starting to work with the farnmer wthin tw days. (11:31.)

According to Manuel, the offer of work was | ess definite than Migana
recalled. He testified the farner said he did not know about hiring RALC

so he (Manuel ) tol d Magana to wait and

*To support his contention that he had not fired the crew MNanuel
testified he told themthey woul d be abl e to seek unenpl oynent benefits
since they had been laid off rather than fired. (11:118.) Luis
corroborated this statenent, and none of General Counsel's w tnesses
disputed it. | therefore find he did so instruct them

>'Luis saidit vas he, not Mnuel, who cal | ed Magana to cone to the
office and that he was not included in the neeting in the office wth the
workers and the Lhion. (11:199, 211.) He also testified he left before
Magana arrived. (11:211.) | credit Manuel.
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see if sonet hing devel oped. %8 (11:109-110, 113-114, 118-119.)

Manuel testified that a few days after the office neeting, he saw
Magana in the RALC shop in the town of Delano. Mnuel told Magana he had a
job picking grapes for raisins, but Magana replied he did not have any
workers to do that V\ork.59 (I'1:25, 113-119.) S nce he did not testify on
rebuttal, Magana did not specifically deny this incident occurred, but he
did deny RFLC ever contacted himto go back to work for them (11:22, 25,
32.)

Magana' s testinony on this issue is contradictory. A one point, he
I nsi sted he was never contacted by anyone and offered work wth RFLC after
the layoff. (11:32.) Hsewhere, however, he testified that about three or
four weeks after the layoff, Minuel tel ephoned himand told him
"i medi atel y we shoul d be going over to the grapes--excuse nme—ai sins."
(11:6.) He nmaintai ned Manuel did not give a definite place or date when
work woul d begi n and that Manuel never called again. (11:7.)

Then, on cross, he was asked if he ever worked in the raisins, and he
replied that he was never called. (l1:12.) He denied saying he did not
want to work in the raisins, repeating that Manuel never called. (ld.)

According to M. Ramrez, he had nurerous tel ephone conversations

w th Magana about getting work, and Magana di d ask

58This testinony is inconsistent wth his and Luis earlier testinony
that one of the reasons they chose Magana' s crew was because they coul d
assign themthis job whi ch Manuel now acknow edges was not definite.

>9 Wrking in the raisins" is the shorthand way of referring to this
wor k used by various wtnesses and counsel .
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himif he wanted to work in the raisins. He believed this occurred about
two weeks after the layoff. (11:93.) Ramrez replied he wanted his job
wth Suna back. Asked if it was a firmoffer of work, Ramrez replied it
was not. (11:93-94.)

M. Ramrez testified wthout objection on this issue, but it was
clear her information cane fromher husband. (I1:72.) According to her, the
week after the layoff, Magana transmtted an offer fromMnuel to the whol e
crewthat they could work inthe raisins. (I11:69.) Like her husband, she
testified there was never a firmoffer in so far as a specific date and
place. (ld.)

She al so stated that Magana tol d her husband that Magana had not
accepted the raisin work, (l11:72.) She testified that the entire crew never
got together to discuss or decide whether they wanted the rai sin work.
(11:76.)

Fromthe foregoing, | find that Manuel offered Magana work in the
raisins if such work becane avail abl e and that Magana declined to take the
job. According to Manuel , after Magana declined the work, he gave it to
CGarrill o who accepted and brought wth hi mthe same peopl e who had harvest ed
table grapes at Suna for Carrillo. (11:119-120.) Smlarly, Luis testified
that approxi nately 40 of the 50 nenbers of Carrillo' s crewat Suma noved to
work in the raisins. (l11: 195-196.)

JX1 belies their testinony. It shows that of the 62 individual s who
worked in Carrillo's crewon July 31, the date Maganas crew was | aid off,
only 30 did not transfer to other Suna crews. Thus, Mnuel's and Luis's
testinony that Carrillo took his entire crewfromSuma to work in the
raisins is
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fal se.

b. Wrking in the Raisins vs. Wrking in Tabl e G apes

There was testinony fromthe four worker wtnesses that working in the
rai sins was | ess desirabl e because the work was harder, nore dangerous and
| ess profitable than table grape work. (1:69, 74; I11:69-70, 72-73, 101-
103, 112-114.) They did acknow edge that one did not have to be as careful
In picking the grapes for raisins as one did wth table grapes in terns of
taking out bad grapes. (111:83, 106, 117-118.)

Gonversely, Manuel and Luis testified the raisin work was | ess
difficult and just as profitable. (11:120, 191) Manuel did acknow edge
the raisin work was a little dirtier. (11:121.)

At least as to Ms. Aguero and Ms. Ramrez, the raisin work woul d
clearly have been | ess desirable than their work at Suna. As a packer, M.
Aguero did not have to pick grapes except when there were no grapes to
pack, for exanple at the start of the day. A such tines she woul d pi ck
until the crew had enough grapes for packing to begin again. There were no
packers in the rai sin work so she woul d have had to work as a pi cker.
(111;103.) Qearly, having to be in the field bending over picking is | ess
desirabl e than her job at Suma.

M. Ramrez testified that are no checkers in the raisin work either,
and that each worker keeps track of the amount she or he picks. (I11:103-
104.) Luis, in testifying how nuch one would earn in the raisins, stated a
checker woul d earn $50. 00 per day versus $55.00 per day at Suna in the
table grapes. (11:191.)

In general, M. Ramrez was nuch nore credible than Luis,
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and his reference to checkers was an aside to testinony focused on wages.
Qdinarily, | would credit her, but she had not worked in the raisins for
nearly 10 years, and conditions mght have changed, so | do not credit her.
Assumng arguendo that Luis was correct, the fact that she woul d have earned
approxi matel y 10%]l ess every day clearly nakes the raisin work | ess

desirabl e than her job at Suma.

Lastly, only about half of Carrillo's crew was actually laid off at
Suna. Snce Respondent's wtnesses testified Carrillo got the sane work
Magana turned down, logically there would have only been enough work for
about 30 of the 50 workers in Magana's crew For all the above reasons, | do
60

not find the raisin work was conparable to the work at Suna.

c. The Hring of Wrkers at Suna After the Layoff.

JX1 shows that after Magana's crewwas laid off on July 31, RALC added

107 workers to the crews that continued to work the grape harvest at Suma. o1

Thi s nunber does not include the

60 , :
_ Further, no | ogi cal reason appears why Magana woul d decl i ne work
whi ch was easier and paid the sane which is how Luis described the raisin
work conpared to Suna.

61Ganeral Gounsel listed 96 workers in this category in Appendix Cto
her post hearing brief. In addition to those nanes, ny review of JX1 shows
the followng individuals had hire dates after July 31 in the foll ow ng
crews. Gorona: Roberto Alcarez, |Ismael Farias (who |ater noved to Qozco's
crew, Brrigue Mendez, Sol edad Minguia, and Luci o Robl edo. Qozco: Cecilia
Farias, Mlida OQtega and Jose Trejo (as distinct fromJose Juan Trej o).
Hierta: Norna Jasso. Lopez: Asuncion Carrillo and Jose M Carrillo.
Additionally, | note these corrections to Appendix C Ful gencia not
H 8r Ielnci o0 Alvarez; Rodol fo not Rudol fo Ventura; and Enri que not BEwoque
Padi | | a.
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workers who transferred fromGarrillo's crew after August 5.62

d the 107 individuals, 61 worked nore than 6 days which | sonewhat
arbitrarily chose as a significant period of work. Many were hired around
August 10 or 11 and worked virtual ly until the end of the season.

The only actual crewthat was added after July 31 was that of Juanita
Hierta who was cal | ed back to harvest the Fantasy grapes. Geen testified
that this grape had to be treated wth special care so that they did not
crack and so the color was not bl emshed by oil fromthe workers' hands.
(11:67-68.)

Magana testified he had experience picking this variety and there was
not hi ng speci al about the way these grapes were pi cked, except one had to
nake sure the grape was perfect and that it kept its color. (11:13) Hs
testinony is not that different fromwhat Geen said. | do not find that
Respondent establ i shed that Magana was not conpetent to head a crew to pick
the Fantasy grapes. | do not believe, however, there is any reason his
crew shoul d have been hired in preference to Hierta's.

As noted earlier, QX4 purports to showthe actual nunber of cartons
of grapes picked by each crew throughout the Suna harvest. After the July

31 layoff, however, the nunber of

62It does include two people with the sane nanes as two nenbers of
Magana's crew, to wt, Cecilia Farias and Isnael Farias. There is no
testinony about them and so even if they are the sane people, it is not
clear that RFLC knew they were forner nmenbers of Magana's crew In fact,
had that been the case, | woul d expect Respondent to have brought that fact
out as sone evidence, albeit of little weight under all the circunstances,
that they were wlling to rehire workers of Mgana.
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cartons shown in the G4 varies dramatically fromthe nunbers in the
records of Dulcich and Wrrknman's (G022 and GQOX3) wth G4 show ng sone
6, 000 fewer cartons.

General ounsel contends this discrepancy indicates that RFLC had nore
peopl e working in the Suna harvest than its records indicate. That is
certainly one possibility, and there is nothing in the record to expl ain why
such a large discrepancy appears only after the lay off of Magana s crew
dearly, Respondent was in the best position to account for this
di screpancy.

General (ounsel argues that Manuel Robl es hired individual workers
when he wanted to as denmonstrated by his actions wth the Gona famly and
Aracely Garcia. Wiile this is true, his typical practice was to hire
forewonen and forenen who brought their own crews. | amnot persuaded these
two incidents are sufficient to warrant a finding that he shoul d have
rehired individual nenbers of Magana's crew especially when it is clear from
the record that the denands to Manuel were for the entire crewto be
rehi red.

M. THeE STATUS G- OCTAV O MA\GANA F.

Respondent concedes that QGctavi o Magana F. worked prior to July 31 but
contends that because he did not work on the day of the layoff he cannot be
included in the class of alleged discrimnates. GO is a copy of the daily
crew sheets for RFLC for the week ending July 31. It shows that M. Mgana
wor ked every day that week except the 31st. JXL shows he first worked on
July 9, and conmparing JX1 wth GQX4, it is clear he worked every day through
t he 30t h.
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ANALYS S AND GONOLUS ONS
In order to prove unl awful discrimnation, General Gounsel nust prove
that the enpl oyer knew or believed that the enpl oyees engaged i n protected
concerted or union activity and that the enpl oyer discri mnated agai nst the

enpl oyees for that reason. (Lawence Scarrone (1981) 7 ALRB No. 13.) Qnce

the General (ounsel has established a prina facie case, the burden then
shifts to the enpl oyer to prove it woul d have taken the adverse action even
absent the protected conduct. (NLRBv. Transportati on Managenent Corp.
(1983) 462 US 392 [113 LRRVI2857]; Wight Line, Inc. (1980) 251 NLRB 1083
[105 LRRM 1169, enf'd NLRB v. Wight Line (1st dr. 1981) 662 F.2d 899 [108
LRRVI 2513], cert. den. (1982) 455 US 989 [108 LRRVI 2779].

The readi est for a wage increase constituted protected concerted
activity, and enpl oyer know edge thereof is established by the fact that it
was addressed to Manuel Robles. | have al so found that Vel arde and Luis
were aware of the Lhion's contact wth the crew and the crew s support for
t he Uhi on. 63

As in nost cases of discrimnation, the discrimnatory noti ve nust be
proved | argely by circunstantial evidence. There are a variety of factors
this Board and the National Labor Relations Board ("N_RB' or "nati onal
board') look to as evidence of an unl awful notive.

e of the nost inportant of these is timng. However, nere

63The status of the Uhion's visit inviewof the fact that it had not
filed an NA is discussed bel ow, but the workers' support of the Uhion was
protected in any event.
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proximty of the adverse action and the protected activity does not ipso

facto result in an inference of unl awful notive.

Here, the adverse action occurred immedi ately after the request for a
raise and the Union's visit. However, neither Ms. Aguero's request nor the
earlier ones were net by negative conments or any ot her overt expression of
aninus. Apparently, they were sinply ignored.

Wile it is possible there was a cumul ative effect i.e. her request on
top of the others was the proverbial strawthat broke the canel's back, | do
not think there is sufficient evidence to support such a finding. Thus, |
amnot convi nced that her request for the raise precipitated the | ayoff.

The situation is different wth regard to the crew s visibl e support
for the FW This was net wth swft action by Luis which, together wth
his and G een' s evasi veness about their know edge of Uhion activity, support
an inference the layoff was in response to the crews protected activity.

Lhion aninus is another significant factor. The evidence here is
mxed. Luis changed the crew s break tine in order to interfere wth the
wor kers' communi cation with the Lthion. Oh the other hand, the Uhion
continued to visit the Conpany the next week, and there is no evidence of
interference wth these visits.

Further, Union representatives acconpani ed Magana's crewto the RALC
office early the week after the layoff, and there is no evi dence anyone from
RALC exhibited aninus. Qverall, | find there is evidence of mld union
ani nus.

Qher factors include: failure to investigate the conduct

39



on whi ch the adverse action is based, prior condonation of such conduct,

di sparate treatnent of workers based on their participation in protected
activity, the severity of the adverse action, failure to give warnings, and
the assertion of false, inconsistent or shifting reasons or the absence of
any reason for the adverse action.

This case was investigated on an expedited basis. Respondent's counsel
filed a letter wth the Regional Drector just two days after the charge
was filed. (GQC5X9.) Init, Respondent asserted the | ack of capacity in the
cold storage as a reason for the layoff and indicated that the crews nay
have been (enphasis added) |aid off based on the quality of their packing.
There has been no shift in Respondent's position. | note, however, that
where there is no systemof witten warnings, an assertion that quality was
the criteria is the easiest reason to substanti ate adverse action since it
IS subjective.

| have credited Geen that the cold storage situation was the reason
he told Manuel to lay off a crew QGeen was satisfied wth the pack he was
getting. Qonsequently, a crewwas going to have to be | et go even though
the peopl e were doing a satisfactory job.

The applicability of the remaining factors is determned by resol ution
of Respondent's contention that Magana' s crew was sel ected based on the
probl ens described by its wtnesses. Based on the credibility resolutions I
have al ready nade, on bal ance, | ampersuaded by General Qounsel's
W tnesses that there were no significant problens wth the crews work. |
recogni ze that a
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crewwas going to be laid off in any event because of the col d storage
probl ens. Thus, even a snmall difference in the perfornmance of a crew coul d
provide a legitinate reason and had Respondent’'s w tnesses establ i shed such
adistinction existed | would findinits favor. But there are so many
problens with the credibility and reliability of Respondent’'s w tnesses on
this issue that | was not persuaded by them

In addition to these credibility resolutions, there are additional
factors that trouble ne as well. In GCOX9, Respondent took the position that
the reduction in workforce was expected to be tenporary and certainly
inplied that if additional workers were needed the laid off workers woul d be
recalled. Further, Anos testified that Magana and his crew woul d have been
kept on if Geen had not required that a crewbe laid off. Luis inplied the
sane thing.

In view of these assertions, the fact that Magana was not of fered work
but new workers were hired tends to undercut Respondent’'s protestations that
the layoff of Magana's crewwas notivated by legitinate reasons. |f that
were so, one woul d expect themto recal | Magana. o4 The fact that Magana had
declined the work inthe raisins is no reason not to recall himto Suma, and
none of Respondent’'s wtnesses indicated that his refusal to take that job
sonehow di squal i fi ed hi mfromever working for RALC agai n.

| recogni ze that no actual new crews were added at Suma, but

64The fact that RFLC did not oppose the crew s col |l ecti ng unenpl oynent
does not outwei gh these ot her considerations.
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Respondent achi eved the sane end by hiring enough people in the existing
crews to make up a nornal size crew By this tinme, Respondent was on
notice of the unfair |abor practice allegation and woul d have known t hat
addi ng a new crew woul d be a red fl ag.

| al so recogni ze that none of Carrillo' s peopl e were rehired.
However, by this tine, according to Respondent, RFLC had enpl oyed hi m
el sewhere and may not have been able to nove hi moff that job.

Based on the foregoing, | find General (ounsel established a prina
faci e case which Respondent failed to rebut. | therefore find that the
| ayof f and refusal to recall Magana and his crew viol ated section 1153 (a)
and (c) of the Act.

THE STATUS CF JUAN MAGANA

As noted, Respondent concedes that pursuant to Seqgruoia O ange .

(1985) 11 ALRB Nb. 21, Juan Magana is protected under the Act because the

workers were hired and | et go through him Therefore, Magana is properly
i ncl uded as a di scri mnat ee.

THE STATUS G- GCTAV O MAGANA F.

It is General Qounsel's burden to establish that a worker is wthin
the class of discrimnates entitled to relief. The sole evidence regardi ng
M. Mgana is that he worked regularly for three weeks fromthe tine he was
hired through July 30. There is no evidence why he did not work on July
3L

It is not known if he was on sick | eave or vacation or absent for

sone ot her reason whi ch woul d mean he was still an
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enpl oyee or whet her he quit.65 Wileit isunlikely M. Mwgana quit after
such regul ar enpl oynent, it is General Gounsel's burden to establish his
status, and | find she has failed to do so.

THE GHANGE | N THE CGREWS BREAK TI ME

General Qounsel all eges that Respondent violated the Act when it
changed the crew s break tine so the Uhion could not talk to them S nce
the Lhion had not filed an NA Respondent coul d have tol d the Uhion
representatives to leave until they did so. Wiether it was al so permtted to
choose the path it did is the questi on.

| have found no case quite like this one, but there is an anal ogous

situation in Tex-Cal Land Managenent, Inc. (1977) 3 ALRB Nb. 14. The

enpl oyer there believed the Uhion had brought nore representatives than
permtted under the Board' s access regul ati ons and chose to deny access to
all the organi zers.

Sressing the inportance of agricultural workers being able to
comuni cate wth Union representatives on Gonpany property, the Board found
the CGonpany shoul d have informed the Lhion that it believed there were too
nany organi zers (a concl usion in which the Board did not necessarily concur)
and given it an opportunity to correct the situation. The Board s

concl usi on was upheld by the California Suprene court in Tex-Cal Land

Managenent, Inc. v. Agricultural Labor Relations Board (Tex- Gal) (1979) 24
Gl. 3d

65de MLellan Go. (1977) 3 ALRB No. 6; Val dora Produce Conpany
(1977) 3 ALRB No. 8; Atlanta Paries Qorporation, Inc. (1987) 283 NLRB
327 [124 LRRM 1360]; Red Arrow Freight Lines (1986) 278 NLRB 965 [ 12
LRRVI 1257]
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335 [156 Cal . Rptr. 1].

Tex-Cal is different because had the Conpany taken the course the
Beard found proper, the Lhion coul d have i medi ately corrected the
situation by reducing the nunber or organi zers. Here, the Union coul d not
have renedi ed the probl emon the spot.

The cases are simlar if one views the Board s decision as requiring
an enpl oyer to exercise its rights under the Act (i.e. dismssing the Uhion
representatives until the Union filed an N4 rather than selecting its own
renedy (naking the enpl oyees unavailable). | find this is the appropriate
standard since it prevents a party fromtaking matters into its own hands
and requires that it followthe strictures of the Act. Such a requirenent
al so has the effect of denonstrating to workers that the ALRA sets
standards for both their enployer and the Lhion and that the Act nust be
respected and observed. Qonsequently, | find Respondent's conduct viol ated
section 1153(a) and (c) of the Act.

RER

By authority of Labor Code section 1160.3 the Agricul tural Labor
Rel ati ons Board hereby orders that Respondent Suma Fruit I|nternational
(U, Inc. and Choice Farns, Inc., its officers, agents, successors, and
assi gns shal | :

1. Gease and desist from

(a) Laying off, refusing to rehire or otherw se di scri mnating
agai nst agricul tural enpl oyees because of their participation in protected
concerted Lhion activity;

(b) Inany like or related manner, interfering wth,
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restraining or coercing any agricultural enployee in the exercise of the
rights guaranteed by 81152 of the Act.

2. Take the follow ng affirmative actions whi ch are deened necessary
to effectuate the policies of the Act:

(a) Gfer Juan Magana and his crew nenbers enpl oyed on
July 31, 1992, to wt:

Luz Maria Aguero
Rogelio C Aguero
Angel i ca Aguil ar
Petronil o Basurto
Casi mro Bustos

Rodrigo Galvario S

Herm ni a Ganacho
N bardo Camacho C

Mari a H ena Canacho

Cel i a Casas

F del Casas
Mguel GCastro
Ranmon Castro

Fer nando Chaves
Fobert o Chavez
Rosalio GCastel |l on
Li brado Espi noza
Cesilia P. Farias
| snael Farias
Mari a Gaona

Jose Rosas Gayt an
Laura Gonez
Gornel i 0 Gnzal es
Jorge (onzal ez
Rafael M Qierra

Mrria Esther Llanos E
I srael Lopez M al so

known as | srael
Moral es L.
Ref ugi o Medr ano

Antoni o Madri gal
Jose Magana
Javi er R NMagana
Luis R Mgana
Mari bel Martinez
R goberto Marti nez
Rodi mro Marti nez
Manuel Medorono (osi a
Ranon Gormes Medr ano
al so known as Ranmon Gones
Bal enti n Medr ano
Sal vador Meza
Mrio Qnelas M
Raf ael G nelas G
R cardo O nel as
Carnel o Penal oza
Carnen Perez
Gorina Ramrez
Jaine Ramrez
Manuel Ramrez
Mari sel a Gonzal es Segura
al so known as
Miri sel a Gonzal ez
Ramro Tapia M
Ruben Tapi a Veroni ca
Val dez Aucencion Vall e
Gabriel Valle

inmedi ate and full reinstatenent to their forner positions of

enpl oynent, or if their forner positions no | onger exist, to
substantial ly equival ent positions wthout prejudice to their seniority
and other rights and privil eges of enpl oynent;

(b) Make whol e the enpl oyees naned i n paragraph 2(a)
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above for all |osses of pay and other economc |osses they have suffered as
a result of Respondent's unlawful |ayoff and refusal to rehire them Loss
of pay is to be determned in accordance wth established Board precedents.
The award shal | reflect any wage increase, increase in hours or bonus gi ven
by Respondent since the unlawful acts. The award shall include interest
thereon, conputed in accordance wth the Decision and Qder in E W

Merritt Farns (1988) 14 ALRB No. 5;

(c) Preserve and, upon request, nake available to the Board and
Its agents for examnation and copying, all payroll records, social
security paynent records, tine cards, personnel records and reports, and
all other records rel evant and necessary to a determnation, by the
Regional Drector, of the backpay period and the anount of backpay due
under the terns of this order;

(d) Sgnthe attached Notice to Agricultural Enpl oyees
("Notice") and, after its translation by a Board agent into all appropriate
| anguages, nake sufficient copies in each | anguage for the purposes set
forth in this Qder,;

(e) Ml copies of the attached Notice, in all appropriate
| anguages, within 30 days of issuance of this order to all agricultural
enpl oyees inits enploy fromJuly 31, 1992, to the date of nailing;

(f) Provide copies of the signed Notice to each enpl oyee hired
by it during the twelve (12) nonths fol |l ow ng the renedi al order;

(g) Post copies of the attached Notice in all
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appropriate | anguages, for 60 days, in conspi cuous places on its property,
the exact period(s) and place (s) of posting to be determned by the
Regional Drector, and exercise due care to replace any Notice whi ch has
been al tered, defaced, covered, or renoved ;

(h) Arrange for a Board agent to distribute and read the
attached Notice, in all appropriate |anguages, to all of its enpl oyees on
conpany tine and property at tinme ( s ) and place(s) to be determned by the
Regional Drector. Followng the reading, the Board agent shall be given
the opportunity, outside the presence of supervisors and managenent, to
answer any questions the enpl oyees nay have concerning the Notice or their
rights under the Act. The Regional Drector shall determne the reasonabl e
rate of conpensation to be paid by Respondent to all piece-rate enpl oyees in
order to conpensate then for the tine |ost at the reading and questi on-and-
answer peri od;

(1) UWon request of the Regional Director or his designated
Board agent, provide the Regional Drector wth the dates of Respondent's
next peak season. Shoul d Respondent's peak season have begun at the tine
the Regional Drector requests peak season dates, Respondent w Il informthe
Regional Drector of when the present peak season began and when it is
anticipated to end in addition to informng the Regional Drector of the

anticipated dates of the next peak season;
Il
I
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(j) Notify the Regional Crector inwiting, wthin 30 days of the
i ssuance of this Qder, of the steps it has taken to conply wth its terns,
and nake further reports at the request of the Regional Drector, until
full conpliance is achi eved.

DATED June 2, 1993

il L e

BARBARA D MR
Admini strative Law Judge
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NOT CE TO AGR QLTURAL EMPLOYEES

After investigating charges that were filed in the M salia Regi onal
Gfice of the Agricultural Labor Rel ations Board (ALRB), the General
Gounsel of the ALRB issued a conplaint that alleged we, SUVA FRUT
| NTERNATI ONAL (USA), INC and GHO CE FARMB, INC, had violated the | aw
After a hearing at which all parties had an opportunity to present
evi dence, the Board found that we did violate the law by |aying off and
refusing to rehire Juan Magana and the nenbers of his crew enpl oyed on July
31, 1992, for engaging in protected concerted activity, nanely, show ng
their support for the Lhited FarmVWrkers of Awerica, (AFL-AQ O ("UW).

The ALRB has told us to post and publish this NOMTCE Ve wll do what
the ALRB has ordered us to do.

The Agricultural Labor Relations Act is a law that gives you and all
other farmworkers in Galifornia these rights:

1. To organi ze yoursel ves;

2. To form join or help Whions;

3. Tovote in a secret ballot election to decide whether you want a

Lhion to represent you;

4. To bargain wth your enpl oyer about your wages and worki ng conditions
through a Uhion chosen by a majority of the enpl oyees and certified by
t he Board;

To act together wth other workers to hel p and protect one anot her and;
To decide not to do any of these things.

ou

VE WLL NOT do anything in the future which forces you to do, or stops
you fromdoi ng, any of the things |isted above.

VE WLL NOT lay off, refuse to rehire or otherwse interfere wth
enpl oyees because they protest or showtheir support for the UFW

VE WLL nake Juan Magana and the nenbers of his crew enpl oyed on July
31, 1992, whole for any losses they suffered as a result of our unl awf ul
acts. If you have a question about your rights as farmworkers or about
this Notice, you may contact any office of the Agricultural Labor Relations
Board. One office is |ocated at 711 North Gourt street, Suite H, Visalia,
Galifornia 93291. The tel ephone nunber is (209) 627-0995. DATED

SUVMA FRU T I NTERNATIONAL (USA), INC, and CHO CE
FARVE, | NC,
W.

Representati ve Title

This is an official notice of the Agricultural Labor Relations Board, an
agency of the Sate of CGalifornia.

DO NOI' REMOVE CR MUTI LATE
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