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CEQ S QN AND CREER ON GHALLENGED BALLOTS

This matter is before the Agricultural Labor Relations Board (ALRB or
Board) on exceptions filed by Slver Terrace Nurseries, Inc. (Enployer or
Slver Terrace) to a Report on Challenged Bal lots issued by the Salinas
Regional Drector (RD on June 17, 1993. The electioninthis natter was
conducted at the Enpl oyer ' s Pescadero and South San Francisco facilities
on March 18, 1993. Al votes at both | ocati ons were chal | enged on the
grounds that the voters were not engaged in agriculture. In his report, the
RDrelied on the uncontradi cted decl arati ons of enpl oyees at the Enpl oyer's
Pescadero site, who stated that they worked in the planting, transplanting,

grow ng and cultivation of flowers. 1 He concl uded that the decl arations

' he PO properly considered the enpl oyee decl arations to be
uncont radi ct ed because, despite two opportunities, the Enpl oyer failed to
provi de decl arati ons or other supporting docunentation to support its claim
that its enpl oyees spend at |east part of their work tine engaged i n non-
agricultural work. Wile the Enpl oyer was given only a short tine to file
its first response, it was given several weeks to file its second response.



establ i shed that the enpl oyees were engaged in prinary farmng activities
and thus were agricultural enpl oyees wthin the neaning of section 3(f) of
the Fair Labor Sandards Act (FLSA), 29 U S C section 203(f), and
Galifornia Labor Gode section 1140.4(a). The fact that the Enpl oyer

obt ai ned sone carnation seed ings fromoutside growers did not conpel a
different finding, the RD noted, since thereafter the carnations were grown
and cul tivated by the Pescadero enpl oyees just like all other flowers.
Further, although occasionally outside flowers whi ch were al ready packed
and ready for sale were brought in by trucks and stored for |ater shipnent
to the Enpl oyer's South San Francisco facility, no Pescadero enpl oyees
worked on this product other than occasionally loading it onto the

Enpl oyer' s trucks for shi prent.

The RD concl uded that a decision on the chal | enged bal | ots coul d
be nade strictly on the basis of the work perforned at the Pescadero site.
S nce there were 51 voters at the Pescadero site and only 27 voters at the
South San Franci sco site, resolving the vote at Pescadero coul d very wel |
be outcone determnative. The RD therefore concluded that all Pescadero
chal l enges for |ack of ALRB jurisdiction should be overruled and the
bal | ot s count ed.

Inits exceptions, the Enpl oyer argues that this natter
shoul d be held in abeyance until the National Labor Rel ations
Board (NLRB or national board) has resol ved the representation
I ssue pendi ng before the national board in Case No. 20- Rv 2785.

The Enpl oyer al so argues that no deci sion shoul d be nade to count
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the Pescadero ballots until after the appropriate scope of the bargaini ng
unit is determ ned.

The NLRB hearing i n Case Nb. 20-RwW 2785 began on My 4, 1993,
and was suspended that same day. At the outset of the hearing, counsel for
the Lhited FarmWrkers of Anerica, AFL-A O (URW discl ai ned any interest
in representing any workers who were not within the agricul tural exenption
of the National Labor Relations Act (NLRA) . The hearing officer suspended
the hearing, stating that she was going to recommend that the petition be
di smssed based upon the UFWs representation. The nmatter has not been
reschedul ed, apparently because the transcript of the hearing has not yet
been prepared. The enpl oyees' declarations herein indicate that they are
engaged in agriculture (see discussion, infra), and there is no reason to
believe that the NLRB woul d find themto be statutory enpl oyees under the
NLRA V¢ believe that this Board has jurisdiction to determne whether it
has jurisdiction over these enpl oyees.

The Enpl oyer argues that it is an integrated enpl oyer wth
enpl oyees who have sufficient contact wth outside products to place them
wthin the definition of enpl oyees under the NLRA

Uhder the Fair Labor Standards Act definition of
agriculture (which also appears in Labor Code § 1140.4(a),
agricul ture:

includes farmng in all its branches, and, anong ot her things,
includes the cultivation and tillage of the soil, dairying, the
production, cultivation, grow ng, and harvesting of any
agricultural or horticultural commodities . . . and any practices
perforned by a farner or on a farmas an incident to or in
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conjunction wth such farmng operations, including

preparation for narket, delivery to storage or to narket or to

carriers for transportation to nmarket. (29 U S C § 203(f).)

According to enpl oyee declarations submtted to the RD herein,

S lver Terrace enpl oyees at the Pescadero site plant all of the flowers,
except for carnations, fromseed ings started at Pescadero, and transpl ant
the seedlings to flower beds in the Enpl oyer's greenhouses. As the flowers
grow, the enpl oyees support themwth string, irrigate, weed, prune, and
spray themw th pesticides, and then cut (i.e., harvest) the flowers. The
nmature flowers are cut and bunched wth rubber bands or string according to
variety and color. These activities clearly constitute direct farmng
under the FLSA definition of agriculture, and thus the enpl oyees performng

those duties are engaged in "primary" agriculture. (Farner's Reservoir &

Irrigation Co. v. MConb (1949) 337 US 755 [69 S Q. 1274].)

The carnations grown at Pescadero are started from
snal | seedlings which are brought in fromthe outside. In the
Enpl oyer' s greenhouse, the carnations are transplanted i nto beds,
grown, cultivated, fertilized, supported by string, then cut,
bunched and pl aced in buckets of water. As the RDnoted in his
report, in a case where an enpl oyer purchased snall rose plants
fromgrowers and pl aced themin cenent containers in greenhouses,
and its enpl oyees then perforned such tasks as watering, cutting,
sprayi ng and tying the roses, such enpl oyees were found by the
NLRB to be agricultural laborers. (Inthe Matter of WIliamH
Hliott S Sons Conpany (1948) 78 NLRB 1078 [22 LRRM 1344] .)
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Smlarly, in Rd MLellan Q. (1968) 172 NLRB 1458 [68 LRRM 1546]

greenhouse workers and general |aborers who cultivated, watered, fertilized
and cut flowers were found to be agricultural workers. Thus, the activities
perforned wth the carnations at S |ver Terrace al so constitute prinary
agriculture, since after purchase of the seedlings the carnations are grown
and cultivated by the Enpl oyer's enpl oyees just like all other flowers.
"Secondary" agriculture is defined as work perforned by a farner
or on a farmas an incident to or in conjunction wth the agricul tura
activities of the enployer, including preparation for narket and delivery to

storage or to narket. (Farner's Reservoir & lrrigation Go. v. MGConb, supra,

337 US 755.) The Pescadero enpl oyees' activities of boxing, wappi ng and
preparing flowers for shipnent to the Enpl oyer's South San Franci sco

| ocation are a necessary incident to production of crops and/or the
preparation of the flowers for narket, and thus shoul d be considered as
incident to or in conjunction wth the primary farmng operation and not as
a separate conmercial enterprise. Therefore, these activities constitute
secondary agri cul ture.

The out side flowers which, on occasion, cone in on other
conpani es' trucks, are already packed and ready for sale. They are sinply
stored tenporarily in the Enpl oyer's shed and S |ver Terrace enpl oyees do no
work on themexcept for |oading themonto trucks. S nce the Enpl oyer's
enpl oyees do not pack or prepare these outside flowers for narket, the

mni nal "handl i ng"
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of the flowers is not sufficient to nake the packi ng operation
nonagri cul tural under Cansco Produce Gonpany, Inc. (1990) 297 NLRB 905 [ 133
LRRM 1225] . 2

The circunstances in this case are simlar to those in Bud
Antle, Inc. (1992) 18 ARB No. 6, in that the "outside mx" is no nore than
a servi ce which the enpl oyer provides as a conveni ence for custoners and is
peripheral to the enployer's agricultural operation.® The situation herein

is also akinto that in Wrtz v. Jackson & Parkins Gonpany (2d G r. 1963)

312 F.2d 48, in which the court applied the agricultural exenption to
enpl oyees of a nursery who worked in a warehouse on stock purchased from
out si de sour ces when necessary to conpensate for tenporary shortages in the
conpany' s own out put .

V¢ reject the Enpl oyer's argunent that no votes shoul d be

counted until the scope of the unit (i.e., whether the

2 9 nce the enpl oyees here are engaged in prinary agricul tural for
part of their work tine, even if the packing operation were
nonagricultural, this would result in a mxed work situation in which this
Board woul d retain jurisdiction over the prinary agricultural work. (See
Qaa Sugar Gonpany, Ltd. (1957) 118 NLRB 1442 [40 LRRV 1400].)

3 Quch a service is not only peripheral to the central agricul tural
operation, but is nost accurately viewed as a distinct and separabl e
operation. Wile such operation nay technically be of a nonagricultural
nature because it involves products froma different farner or farm it
does not affect the agricultural nature of the central operation. Thus,
such operation may create a mxed work situation (i.e., where enpl oyees do
both agricultural and nonagricul tural work), but does not constitute
"outside mx" whichis fully and regularly conmngled wth the coomodities
handl ed in the central operation. In mxed work situations where the anount
of nonagricultural work Is not substantial, the NNRBw | not assert
jurisdiction over such work. (Cansco Produce Conpany, Inc., supra, 297
NLRB at p. 908, fn. 18.)
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Pescadero and South San Franci sco facilities shoul d be included in the sane
unit) is determned. The Notice and Drection of Hection described the
unit as consisting of all agricultural enpl oyees of the Enpl oyer in the
Sate of Galifornia. Inits Response to Petition for Certification, the
Enpl oyer acknow edged that it enpl oyed agricultural workers at both the
Pescadero and the South San Franci sco | ocations, and stated further that the
appropriate unit should be conprised of all agricultural enpl oyees,
excl udi ng only those enpl oyees subject to NLRB jurisdiction. Thus, no party
contended at the tine of the election that the unit was incorrectly defined.
Mbr eover, the Enpl oyer acknow edged in its pre-el ection response
to a Board agent's questions that the work perforned at the Pescadero and
Sout h San Franci sco | ocations was identical, i.e., the grow ng, cutting,
packi ng and selling of cut flowers. The Enpl oyer further stated that the
enpl oyees' wages and benefits were simlar, and that the enpl oyees at both
| ocations were enpl oyed year-round. Both | ocati ons have a shed and cool er
al though all of the Pescadero product is shipped to South San Francisco for
distribution. The Enpl oyer al so acknow edged that the two conpany owners
supervi se both locations, so that if one owner is anay fromthe business,
the other oversees both operations sinultaneously. The two owners are in
constant contact wth each other and nake busi ness deci sions on a joint

basis. The enpl oyee handbook is identical for both | ocations,
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and on occasion there is interchange between enpl oyees at the two sites.

W believe that the above facts adequately establish that a
single unit is appropriate. Further, in the event that the unit is
certified, the Enpl oyer wll thereafter have the option of filing a
petition for unit clarification pursuant to the Board's regul ati ons (Cal .
(ode Regs., tit. 8, § 20385).

The Enpl oyer al so argues that several enpl oyees who voted in the
el ection shoul d not have been allowed to vote, and asserts that its
el ection observers were not permtted to assert chal l enges on any ot her
basis than lack of jurisdiction. These clains are in the nature of
el ection objections. V¢ note that the Enpl oyer's el ection objections, all
of which were dismssed as untinely, nade no nention of these issues. Ve
concl ude that since the Enpl oyer failed to raise these natters in atinely
nanner as el ection objections, it has wai ved the objections and it woul d be
i nappropriate for the Board to consider themat this tine. (Lab. Code 8
1156. 3(c); Cal. (obde Regs., tit. 8, § 20365(a) and (b).)

Snce we find that all of the enpl oyees who voted in the
el ection are engaged in agriculture and that a single unit is appropriate,
we conclude that all Pescadero and South San Franci sco chal | enges for |ack
of ALRB jurisdiction should be overruled and the ballots of both | ocations
counted. The RDw | be directed to keep the Pescadero and South San
Franci sco ball ots separate in case a unit clarification petitionis |later

filed.
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However, we wll direct the RDto report the total tally of ballots
w thout separating the votes of the two | ocations.
CRER

Al challenges to ballots cast at the Pescadero and South San
Franci sco locations for lack of Agricultural Labor Relations Board (ALRB or
Board) jurisdiction are overruled. The Salinas Regional Drector (RD is
directed to conplete a tally of all ballots cast wthout separating the
votes of the two | ocations. However, the RDis directed to keep the
Pescadero and South San Franci sco bal l ots separate in case a unit
clarification petitionis later filed by any party.

DATED  Septenber 16, 1993

BRUE J. JANA AN Chai rnan

| VONNE RAMCS R CHARDSON  Menber

LINDA A FR QK Menber
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CASE SUMARY

S LVER TEHRRACE NRSER ES, | NC 19 ALRB Nb. 12
(R Case Nb. 93-RG 2-SAL
Backgr ound

S lver Terrace Nurseries, Inc. (Enployer) conducts floral nursery
operations at two non-contiguous sites, Pescadero and South San Franci sco.
h March 18, 1993, an el ection was conducted at both locations. Al 78
voters in the el ection were chall enged by the Enpl oyer as bei ng non-
agricul tural enpl oyees.

M June 17, 1993, the Salinas Regional Drector (RD issued his Report on
Chal lenged Bal lots, in which he found that, at |east as to the Pescadero
site, the Ewl oyer's enpl oyees were agricul tural enpl oyees. H recommended
that all Pescadero chal | enges be overrul ed and those votes counted, as the
vote at Pescadero coul d wel | be outcone determnati ve.

The Enpl oyer filed exceptions, asserting that the matter should be held in
abeyance until the National Labor Relations Board (NLRB) had resol ved t he
sane representation issue in a case pendi ng before the national board. The
Enpl oyer argued that the Pescadero ballots shoul d not be counted until the
appropriate scope of the bargaining unit was determned. The Enpl oyer al so
asserted that its enpl oyees were subject to the jurisdiction of the NLRB.

Boar d Deci si on

The Board concl uded that the Enpl oyer's enpl oyees at both the Pescadero and
South San Franci sco sites were engaged in prinary and secondary
agriculture, and were thus subject to the Board' s jurisdiction. The Board
found that the enpl oyees at the two sites perforned identical work wth
common supervision and simlar wages and benefits, and concluded that a
single unit was appropriate. The Board directed the RDto open and tally
all ballots cast at both sites, but to keep the ballots of each site
separate in case any party later filed a unit clarification petition.



