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DEA S ON AND CREER

This is a technical refusal to bargai n case whi ch cones before
the Agricultural Labor Relations Board (ALRB or Board) wth a Stipul ation
and Satenent of Facts under which the parties agreed to waive their right
to a hearing pursuant to Labor Code section 1160.2.' The parties have
stipulated that the pl eadi ngs and ot her rel evant docunents contai ned in
the record of the underlying representati on proceedi ng (Case No. 92-RG | -
SAL) , as well as the unfair |abor practice charge, the unfair |abor
practice Conpl aint, the Answer to the Gonplaint, the Sipul ati on, and
briefs to the Board in Case No. 92-CE49-SAL, wll constitute the entire
record in this case.

On Decenber 1, 1992,% the Executive Secretary of the Board
i ssued an order transferring this natter to the Board for decision. The

Board has consi dered the record, including the

'A'l section references herein are to the California Labor Code
unl ess ot herw se speci fi ed.

2N | dates herein refer to 1992 unl ess ot herw se stated.



stipulation of the parties and their briefs and, on the basis thereof,
i ssues the follow ng findings of fact, conclusions of |law, and renedi al
Q der.
Backgr ound

O February 19, 1992, the Whited FarmVWrkers of Anrerica, AFL-
AO (UFWor Wnhion) filed a Petition for Certification seeking to represent
all the agricultural enpl oyees of Scheid M neyards and Managenent Conpany
(Scheid, Enpl oyer or Respondent). The petition alleged that the
appr oxi nate nunber of enployees in the unit sought was 120. Onh February
21, the Enpl oyer filed a response to the petition. The response states
that the nunber of enpl oyees enpl oyed in the pre-petition payroll period
was 121, that the Enpl oyer expected its peak period to be Gctober 11 with
a payrol | of 250 enpl oyees, and that the nunber of enpl oyees enpl oyed
during the pre-petition payroll period was at |east 50 percent of its peak
enpl oynent for the cal endar year.

An election was held on February 26. The Tally of Ballots
showed a Lhion victory of 87 to 44, wth 25 unresol ved chal | enged bal | ot s.

Onh March 4, the Enployer filed an el ection objection alleging
that the election was not conducted when the Enpl oyer was at 50 percent of
peak enpl oyment and that the Board agent in charge of the election failed
to conduct an i ndependent investigation concerni ng whet her peak was
established. On March 26, the Acting Executive Secretary di smssed the

Enpl oyer's objection for failure to establish a prina facie case that the
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Regional Drector's prospective peak determnation was unreasonable. The
Enpl oyer filed a request for review of the dismssal on April 2. Q1 April
30, the Board denied the Enpl oyer's request for review dismssed the

el ection objection, and issued a Certification of the UFWas the excl usi ve
representative of the agricultural enpl oyees of Scheid.

O My 7, Scheid informed the Lhion by letter that it would be
testing the certification by judicial review In the same letter, Scheid
told the Uhion that it would be utilizing South Mnterey Gounty workers in
its Geenfield-San Lucas vineyards and workers in the Hollister area to
work at the San Benito Gounty vineyards. The Union replied by letter on
May 8, requesting a neeting to negotiate the Enployer's "intent to
di splace bargaining unit workers in the Hollister area.” Scheid s reply of
May 11 deni ed naki ng any change in operations and stated that because it
was contesting the Board s certification, it was precluded from
recogni zing and bargaining wth the UFW n July 15, the Unhion sent a
letter to Scheid requesting a neeting for the purpose of negotiating a
ful'l collective bargaining agreenent. Scheid replied on July 21,
reiterating its position that it was precluded from bargai ning while
contesting the ALRB s certification by judicial review

A conplaint was filed on June 29 by General Gounsel alleging
that since My 11 Respondent had refused to recogni ze or bargain wth the
UFW and seeking a cease and desist order as well as a nakewhol e renedy to

nake Respondent's enpl oyees whol e
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for economc | osses suffered as a result of Respondent's refusal to
bar gai n.

Respondent filed an answer to the conplaint on July 10. Inits
answer, Respondent denies that the Board lawfully certified the Union or
that the Union requested full bargaining on May 8, but admts that it
refused to bargai n because it w shed to chall enge the Board' s
certification. Respondent al so asserts various affirnative def enses,
including clains that the Board agent who investigated peak enpl oynent
failed to conduct a conpl ete investigation, that Respondent had been
deni ed due process as a result of the Board's refusal to order a hearing
on the el ection objection, and that Respondent's |egal position was based
on a reasonabl e and good faith belief that the ALRB had i nproperly
certified the Uhion.

Respondent's Brief to the Board

Respondent notes that under J.R Norton Go. v. ALRB (1979) 26

Gal.3d 1, the Board may not award the nakewhol e renmedy in a techni cal
refusal to bargain case wthout first determning fromthe totality of the
enpl oyer' s conduct whether it went through the notions of contesting the
el ection results as an el aborate pretense to avoi d bargai ni ng or whet her
it litigated in a reasonabl e good faith belief that the uni on woul d not
have been freely sel ected by the enpl oyees as their bargaini ng
representative had the el ection been properly conducted. However,
Respondent argues that because the parties herein have stipul ated t hat

they will not argue the issue of whether Scheid tested the
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UFWs certification in bad faith, the issue of bad faith is not before the
Board. Thus, Respondent asserts, the only issue before the Board is
whet her Scheid' s litigation posture is reasonabl e.

Respondent argues that this is a close case that raises
i nportant issues.

First, Respondent asserts, the Regional Drector failed to
conply with the requirenent in California Labor Code section 1156. 4 that
in determning peak,

. the peak agricul tural enploynent for the prior season shall
al one not be a basis for such determnation, but rather the board
shal | estinate peak enpl oynent on the basis of acreage and crop
statistics which shall be applied uniformy throughout the Sate of
Galifornia and upon all other rel evant data.

Respondent clains that the Regional ODrector did not take into
consi deration Scheid's acreage or crop statistics, and that if he had done
so he woul d have determned that Scheid was not at 50 percent of peak
enpl oynent at the tine of the el ection.

Secondly, Respondent argues that the Regional Director failed
to nake a full and conpl ete investigation into peak once the i ssue was

raised. Respondent cites Tepusquet M neyards (1984) 10 ALRB No. 29, in

whi ch the Board hel d that once di screpancies surfaced during a peak
investigation, the Regional Drector had a duty to investigate all
relevant data, including infornation not provided by the enpl oyer, if
reasonabl y apparent or accessible to the Board agents. Respondent al so

cites Kamnoto Farns (1981) 7 ALRB No. 45, in which the Board set aside an

el ection where the enpl oyer had provi ded peak figures
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cont ai ni ng an obvi ous di screpancy whi ch woul d have been readily clarified
if the Board agent had nade inquiries of the enployer or its attorney.
Respondent al | eges that the facts herein are simlar to those i n Tepusquet
and Kamnoto, in that Scheid inadvertently admtted it was at peak
although it estinmated its prospective peak woul d be 250 and stated that
the nunber of enpl oyees during the pre-petition eligibility period was 121
(I ess than 50 percent of the prospective peak figure). Because the facts
are simlar to those in cases where el ections have been overt urned,
Respondent asserts, its litigation posture i s not unreasonabl e.

Respondent al so argues that it has rai sed two novel issues that
have not been addressed previously by the Board or the courts, and that
this provides further grounds under J.R Norton to defeat the inposition
of the makewhol e remedy. First, Respondent states, it is arguing that a
party cannot waive the Board s lack of jurisdiction over a representation
petition filed when the enpl oyer is bel ow 50 percent of peak enpl oynent.
Second, Respondent clains that a hearing has never been denied in a case
involving facts simlar to the facts in this case. Respondent asserts that
it established a prina facie showng that the Regional Drector did not
conduct a sufficient investigation into peak enpl oynent, and that it

therefore was entitled to a hearing on its el ecti on objection.
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General Qounsel 's Brief to the Board

General (ounsel asserts that Scheid' s el ection
obj ecti on does not present a close case raising inportant issues
concer ni ng whet her the el ecti on was conducted in a nanner that truly
prot ected enpl oyees' rights of free choice, and do not raise any novel
i ssues or unique |legal theories. Therefore, General Counsel argues, the
Enpl oyer' s litigation posture was not reasonabl e under the standards of

J.R Norton, and nakewhol e shoul d be awar ded.

General (ounsel argues that nost of the | egal issues involved
herein were well settled by the Acting Executive Secretary's deci sion,
whi ch relied on uncontroverted factual determnations and a failure of
proof on Respondent’'s part. The Acting Executive Secretary found that the
Enpl oyer had admtted in its response to the petition that it was at peak
during the eligibility payroll period. Respondent made no claimthat it
was not at peak at any tine prior to the tally of ballots. Further,
General (ounsel states, Respondent submtted an eligibility period payroll
list of 150 enpl oyees to the Regional Drector and failed to chall enge the
accuracy of the list prior to the election; therefore, General Counsel
asserts, Respondent waived the right to raise this issue in a post-
el ection obj ecti on.

Respondent's contention that it submtted an erroneous
prospective peak figure to the Regional Drector is suspect, General
Gounsel argues. Respondent contends that it had not yet conpleted its

pl anning when it submtted its response to the
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petition, yet it determned just 10 days after that response that its
| abor requirenents for its 1992 peak period woul d be not 250 but 358
enpl oyees. Respondent attenpted to explain its "mstake" in cal cul ating
prospective peak by blamng its attorney at the tine of the el ection and
his paral egal, but General (ounsel argues that the attorney is the senior
partner in a promnent |ocal |abor |aw firmthat has represented
agricultural enpl oyers for decades.

Respondent' s assertion that the Regional Drector has an
obligation to investigate the peak issue i ndependently even if the
enpl oyer admts that it is at peak is contrary to law General Counsel
argues. The infornmation provided by Respondent to the Regional D rector
confirned that it was at peak and, General Counsel contends, the burden is
on the enpl oyer to assert a peak objection or waive the issue. (Ruline

Nursery Go. v. ALRB (1985) 169 Cal . App.3d 247.) Further, Board agents are

entitled to rely on the accuracy of statenents or payroll records

submtted to themby the enpl oyer. (Kubota Nurseries (1989) 15 ALRB Nb.

12; Tepusquet M neyards, supra, 10 ALRB No. 29.) Mreover, a party cannot

rely onits ow failure as a basis for an el ecti on objection (Miranaka
Farns (1983) 9 ALRB Nb. 20) and an enployer's failure to provide rel evant
infornation may give rise to a presunption that the petition was tinely
filed wth respect to the enpl oyer's peak season (Ruline Nursery (o. v.

ALRB, supra, 169 Cal.App.3d 247, 257).
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Respondent cited certain cases (such as Tepusquet and Charl es
Mal ovich (1979) 5 ALRB Nb. 33) to suggest that once the peak issue is
rai sed, the Regional Director nust conduct a nore exhaustive review of the
i ssue. General Gounsel argues that Respondent's reliance on such cases is
mspl aced, since in all of those cases the enpl oyer contested the peak
issue inits response to the petition and provi ded docunentation that nade
at least a prina facie show ng that the enpl oyer was not at peak.

General (ounsel further asserts that Labor Code section 1156. 4
does not require the Regional Drector to investigate further in the
circunstances present herein. (e of the issues in J.R Norton was
whet her, under section 1156.3(a), a hearing on all el ection objections was
required. The court ruled that it was a permssible and reasonabl e
exercise of the Board's powers to nodify seemngly mandat ory | anguage of
the statute by setting threshold standards that nust be net before the
right to a hearing could be invoked. Smlarly here, General Counsel
argues, the Board regul ati on whi ch places the burden on the enpl oyer to
rai se the peak issue and to nake a prina facie show ng to support its
contentions (Cal. 'CGode Regs., tit. 8, 8§ 20310) is a reasonabl e extension
of Labor (Code section 1156.4. For, General Qounsel states,

[IJt is presumed that the Legislature] did not intend the

governnental agencies created by it to perform useless or
unfruitful tasks. (J.R Norton, supra, 26 Cal.3d 1, 14.)

General (ounsel next argues that Respondent's al | eged new

docurent ation on its prospective peak is untinely, irrelevant
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and of dubious validity. General Counsel notes that in prospective peak
cases, the standard of revieww || be whether the Regional Drector's peak
determnation was a reasonable one in light of the infornmation avail abl e

at the tinme of the investigation. (dting Ruline Nursery Go. v. ALRB,

supra, 169 Cal . App. 3d 247; Charles Mal ovich, supra. 5 ALRB No. 33; and
Domngo Farns (1979) 5 ALRB No. 35.) General (ounsel observes that the

court in Ruline affirnmed the Board's reasoning in Ml ovich that to use
postel ection data as the basis for review of reasonabl eness in a
prospective peak case would interfere with the Agricul tural Labor
Rel ations Act's (ALRA or Act) policy of favoring speed and finality in
deciding el ection cases. Further, it mght encourage enpl oyers to
nmani pul ate the size of their workforces after elections in order to defeat
certification.

Even if the Board were to consi der Respondent' s new figures,
General (ounsel argues, the infornmation i s suspect, since Respondent never
suggested to the Lhion or the Regional Drector that its increase in
enpl oynent in 1992 woul d be due to the use of |abor contractor enpl oyees,
as it states in the parties' stipulation. Mreover, General Counsel
asserts, the hiring of a |labor contractor by Respondent on a one tine
basis, contrary to prior practice, is exactly the type of action which
m ght encourage mani pul ation in the size of the workforce after el ections

i f such a hindsight approach were allowed to defeat certification.
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In sumary, General (ounsel asserts that Respondent's peak
obj ecti on does not present a close case raising inportant issues under the
J.R Norton standard. General Gounsel argues that there is nothi ng nove
or unique in the objection since exactly such contentions have been
rejected by the Board before and by the GCourt of Appeal in Ruling.
Moreover, General Counsel states, an objection di smssed by the Executive
Secretary based on the absence of adequate decl aratory support constitutes
a failure of proof and does not present a close case. Therefore, General
Gounsel argues, the nmakewhol e renedy shoul d be appli ed.

General (ounsel contends that the URWcl early request ed
bargaining inits My 8 letter to Respondent, and that the Enpl oyer
refused inits My 11 response. Therefore, General (ounsel asserts, the
appropriate date to commence nmakewhole is May 11. General (ounse
naintains that it would be erroneous to viewthe UFWs May 8 letter as a
limted request for bargaining over a unilateral change, and thus
insufficient to invoke the Empl oyer's obligation to engage in overall
bargai ning. Such a contention woul d be spurious, General Gounsel argues,
since Respondent's letter to the UFWof My 7 constitutes a categorical
refusal to bargain.

Anal ysi s

Labor (Code section 1160.3 provides, inter alia, that the Board
has the authority to nake "enpl oyees whol e, when the board deens such
relief appropriate, for the loss of pay resulting fromthe enpl oyer's

refusal to bargain.” Bargaining
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nmakewhol e i s the difference between what the enpl oyees were actual |y
earning and what they woul d have received in wages and benefits had their
enpl oyer bargained in good faith and agreed to a contract wth their
chosen bargai ning representati ve.

InJ.R Norton Go. v. ALRB (1979) 26 CGal.3d 1, the Galifornia

Suprene Gourt rejected the Board s previous practice of awardi ng makewhol e
inall technical refusal to bargain cases. The court found that such a per
se approach inproperly di scouraged enpl oyers fromexercising their right
tojudicial reviewin cases where the Board had rejected their neritorious
challenges to the integrity of an election. (1d. at p. 34.) Mreover, the
court found that the | anguage of section 1160.3 requires that the Board
eval uate each case before it and determne if the nmakewhol e renedy woul d
effectuate the policies of the Act. (1d. at pp. 39-40.) The court set
out the follow ng standard:
[T] he Board nust determine fromthe totality of the enpl oyer's
conduct whether it went through the notions of contesting the
election results as an el aborate pretense to avoi d bargai ning or
whether it litigated in a reasonabl e good faith belief that the
uni on woul d not have been freely sel ected by the enpl oyees as
their bargaining representative had the el ecti on been properly
conducted. (ld. at p. 39.)

In George Arakelian Farns, Inc. v. ALRB (1985)

40 Cal . 3d 654, 665, the court approved the Board' s post-Norton approach to
t he awardi ng of nakewhol e i n such cases, which requires consideration of
both the nerit of the enployer's challenge to the Board s certification of

the el ection and the
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enpl oyer's notive for seeking judicial review Thus, in determning
whet her the awarding of the nmakewhol e renedy is appropriate in technical
refusal to bargain cases, the Board wll consider any avail abl e direct
evi dence of good or bad faith, together with an eval uation of the
reasonabl eness of the enployer's litigation posture, to determne if the
enpl oyer "went through the notions of contesting the election results as
an el aborate pretense to avoid bargaining." As outlined by the court in
Arakel ian, the reasonabl eness of the litigation posture i s determned by:

[Aln objective evaluation of the clains in the light of |egal

precedent, common sense, and standards of judicial review and

the Board nust | ook to the nature of the objections, its own

prior substantive rulings and appel|late court decisions on the

I ssues of substance. Pertinent too, are the size of the

el ection, the extent of voter turnout, and the margin of victory.

(1d. at pp. 664-665.)

A though the parties herein stipulated that they would |imt

their argurments to the reasonabl eness prong of the Norton test and woul d
not raise the issue of bad faith, the parties cannot stipul ate anay the
Board' s legal obligation to apply the Norton test correctly. However,
where, as here, there is no direct evidence of good or bad faith, the

Board wll focus on the reasonabl eness el enent of the Norton standard.

Vé will therefore examne the el enents of Respondent's
litigation posture under the reasonabl eness standard of Norton:
1) Wiether the Regional Drector failed to conply with the

requi rements of Labor Code section 1156.4 in exam ni ng peak;
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2) Wiether the Regional Drector violated a duty to nake a
full and conpl ete investigation into peak once the i ssue was rai sed,;

3) Wiet her Respondent nade a prima facie show ng
sufficient to require a hearing on its objection; and

4) Wet her Respondent's argunent that a hearing has never been

denied in cases involving simlar facts, or its argunent that a party
cannot wai ve the Board' s lack of jurisdiction over a petition filed when
the enpl oyer is not at peak, constitutes a novel |egal issue.
Section 1156. 4

In Charles Mal ovich, supra, 5 ALRB No. 33, the Board set forth

Its standard of reviewin all prospective peak cases: whether the
Regional Drector's peak determnation was a reasonabl e one in |ight of
the infornation available at the tine of the election. The nature of the
pre-el ection investigation into peak is control | ed by Labor Code section
1156. 4, whi ch provi des:

Recogni zing that agriculture is a seasonal occupation for a
majority of agricultural enployees, and w shing to provide the
ful l est scope for enpl oyees’ enjoynent of the rights included
inthis part, the board shall not consider a representation
petition or a petition to decertify as tinely filed unl ess the
enpl oyer's payroll reflects 50 percent of the peak agricul tural
enpl oynent for such enpl oyer for the current cal endar year for
the payrol| period immediately preceding the filing of the
petition.

In this connection, the peak agricul tural enpl oynent for the
prior season shall alone not be a basis for such determnati on,
but rather the board shall estinate peak enpl oynent on the
basi s of acreage and crop statistics which shall be applied

uni formy t hr oughout
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the Sate of Galifornia and upon all other rel evant data.

In this case, Respondent stated in its response to the petition
for certification that its peak enpl oyment for 1992 woul d occur in
Cctober, when it woul d have 250 enpl oyees on the payroll. Board
Regul ations provide that if the enpl oyer contends that the petitionis
filed at a tine when the nunber of enpl oyees is | ess than 50 percent of
peak, the enployer is required to provide evidence sufficient to support
that contention. (Cal. Code Regs., tit. 8, 8 20310(a).) In Ml ovich we
found that it is nore reasonable to require that the party wth access to
information concerning peak produce it in support of its claimrather than
torequire a Board agent to frane specul ati ve questions about
possi bilities which mght or mght not affect enploynent at a particul ar
ranch. The Regional Drector's investigation begins wth the i ssuance of a
response formsent to the enpl oyer by the Board whi ch contai ns a paragraph
informng the enployer that if it contends the payrol| period of peak
enpl oynent w |l occur later in the cal endar year, the enpl oyer shoul d
attach payrol|l records fromprior years, crop and acreage i nfornation, and
any ot her information which supports that contention.

Were, as here, an enpl oyer has not contended prior to
the election that its pre-petition payroll was at |ess than 50
percent of peak; has provided its own prospective peak figures
and has had the opportunity to furnish its ow crop and acreage
data to support its projection; and where nothing in the
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Enpl oyer' s response woul d reasonabl y have al erted the Regional D rector
that the Enpl oyer's projection of its prospective peak was i naccurat e—t
is not reasonable to maintain that the Regional D rector was required
under section 1156.4 to conduct any further inquiry into the accuracy of
the Enpl oyer' s prospective peak projection. Rather, the Regional D rector
was entitled to rely on Respondent's own know edge of its crop and acreage
data and its ability accurately to project its prospective | abor needs.

Regional Drector's investigation

In Tepusquet, we held that while the Board may properly require
an enpl oyer to provide the necessary peak infornati on nost accessible to
it, the responsibility still rests wth the Regional Drector to determne
whet her the peak requirenent has been net. In that case, the enpl oyrment
data provided by the enpl oyer contai ned discrepancies in its peak figures.
W ruled that in ignoring the discrepancies, the Regional Drector failed
inhis duty toinvestigate all relevant data, including information not
provi ded by or accessible to an enployer, if reasonably apparent or

accessible to the Board agent. S mlarly, in Kamnoto Farns, supra, 7

ALRB No. 45, the Board held that the Regional Drector failed in his

I nvestigative duties when he did not ask the enployer to clarify a seemng
contradiction in its response although the enpl oyer had asked several
tinmes for the basis of the Board agent's determnation that the petition

was tinely filed.
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However, Scheid s reliance on Tepusquet and Kamnoto to
denonstrate that the Regional Drector's investigation herein was

i nadequate is msplaced. UWlike the enpl oyers in Tepusquet and Kam not o,

the Enpl oyer herein did not make any claimprior to the election that its
wor kforce during the pre-petition eligibility period was not at |east 50
percent of peak. A though the Enpl oyer's response to the petition
indicated that there were 121 enpl oyees during the eligibility period, the
Regional Drector reasonably relied on the actual conputer payroll data
indicating that there were 132 enpl oyees on the payroll during the
eligibility week. The Enpl oyer provided no other information that woul d
have indicated that the payrol|l data was not authoritative.® Thus, since
the Regional Drector al so had no reason to question the Enpl oyer's
prospective peak figure of 250, he reasonably determned the Enpl oyer was
at peak w thout conducting any further investigation. V& find, therefore,
that Respondent was not reasonable in claimng that the Regional D rector

violated any duty to engage in an additional investigation of peak.*

% note that 156 people voted in the election, of whom25 were
chal l enged by the U-Wor the Board agent. Respondent did not chal | enge
the eligibility of any voters. Subtracting all challenges fromthe total
| eaves a renai nder of 131, a nunber which is still nore than 50 percent of
the Enpl oyer's projected peak figure of 250.

“The fact that Respondent's payroll in Septenber 1992 may have had
nore enpl oyees than, its peak projection at the tine of the el ection (see
Sipulation and Satenent of Facts) is irrelevant. As we stated in
Mal ovi ch, to use postel ection data as the basis for revi ew of
reasonabl eness i n prospective peak

(continued...)
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Pri na Faci e Show ng

In J.R Norton, the Galifornia Suprene GCourt held that the

Board has discretion under Labor Code section 1156.3 to dismss el ection
obj ections summarily w thout conducting a hearing. The Court stated:

V¢ hold that the Legislature did not intend section 1156. 3,

subdi vision (c), to be construed so broadly that it requires the

Board to hold a full evidentiary hearing in cases in which the

objecting party has failed to establish a prinma faci e case for

segti ng an el ection aside. (J.R Norton, supra, 26 Cal.3d 1,

9.

The Suprene Gourt specifically approved the Board s Regul ati on

i npl enenti ng section 1156.3(c) (Cal, (ode Regs., tit. 8, 8§ 20365) as a
permssi bl e exercise of the Board' s rul e-maki ng authority set out in Labor

(Qode section 1144. (J.R Norton, supra, 26 Cal.3d at 12.) Regul ation

section 20365 sets forth the threshol d prerequisites that nust be net
before an objecting party wll be entitled to a fornal evidentiary
hearing. Essentially, declarations supporting a party's election

obj ections nust establish prinma facie proof of that party's clains before
a hearing is ordered. The regulation further enpowers the Executive

Secretary to dismss objections in the

*... continued)
cases would run contrary to the ALRA's policy of placing a premumon
speed and finality in deciding the results of elections. Further, it
m ght encourage enpl oyers to file groundl ess objections in order to
preserve the possibility of ultinmately show ng that the peak
determnation, although reasonably nmade, was incorrect in |light of
subsequent events. Such an approach mght al so encourage enpl oyers to
nmani pul ate the size of their workforces after elections in order to defeat
certification. This approach was approved by the Fourth Dstrict Gourt of
Appeal in Ruline Nursery (o. v. ALRB supra, 169 Cal.App. 3d at 258-259.
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absence of such proof, which dismssals are reviewabl e by the Board.

In his order di smssing Respondent's objection herein, the
Acting Executive Secretary correctly stated the test to be utilized in
eval uati ng prospective peak cases: whether the Regional D rector acted
reasonabl y based upon the information available or reasonably available to
himat the tine of his decision to conduct the election. He then
reasonabl y found that because the Enpl oyer's response to the petition did
not contend that the peak requirenent was not net, and because the
Decl aration submtted by Respondent's General Manager Kurt J. ol I nick
failed to assert that the Enpl oyer at any tine during the investigation
contended that the peak requi renent was not net, the situation was clearly
di stingui shabl e fromthat in Tepusguet.

The Acting Executive Secretary al so reasonably found that since
the Enpl oyer' s response did not contest peak and Gl I nick's Declaration
did not assert that the Enpl oyer advised the Board agent that the figure
of 132 enpl oyees during the eligibility period was erroneous, the Enpl oyer
did not showthat the Regional Drector abused his discretion or acted
unreasonably in failing to investigate the di screpancy. Mreover, since
the Enpl oyer never suggested at any tine during the investigation that it
had made a mstake when it asserted its peak for 1992 woul d be 250

enpl oyees, the Acting Executive Secretary reasonably
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found that the Regional ODrector had no duty to make further inquiry
about the Enpl oyer's prospective peak figure.

V¢ find that Respondent clearly failed to produce decl aratory
support which was either legally or factually sufficient to establish a
prima facie show ng that its peak objection should be heard. Therefore,
we hold that Respondent is not reasonable in nowclaimng that the Acting
Executive Secretary's dismssal of its objection was erroneous.

Novel | ssues

Respondent first clains that it has rai sed a novel issue by
arguing that a party cannot waive the Board s lack of jurisdiction over a
representation petition filed when an enpl oyer is bel ow 50 percent of peak
enpl oynent. However, Respondent's argunent msstates the rel evant issue
herein. The issue is not one of waiver, but one of a failure of proof.
It is well settled that the Board s review of the peak question is
properly limted to the question of whether the Regional D rector
reasonabl y determned that the enpl oyer was at peak in light of the
infornation available to himat the tinme of the el ection. (Ml ovich,

supra, 5 ALRB Nb. 33; Ruline Nursery Go. v. ALRB, supra, 169 Cal . App. 3d

247.)° Respondent di d not contest peak at

Wi le the court in Ruline stated that the Board revi ewed both pre-
el ection and post-el ection data in nmaking its decision to uphol d the
regional director in that case (169 Cal . App.3d at 259), that is not
correct. The court's reference is to the decision of the Investigative
Hearing Examner (IHE) in that case, wherein the IHE citing Holtville
Farns, Inc. (1979) 5 ALRB Nb. 48, held that post-el ection data rmay be
considered only to the extent that it explains or anplifies pre-election
i nfornation

(continued. . .)
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that tinme, but argued | ack of peak inits election objection. In

di smssing the objection, the Acting Executive Secretary did not find that
the Enpl oyer had waived its right to raise the peak issue, but rather that
Respondent failed to nake a prina facie show ng that the Regi onal
Drector's prospective peak determnati on was unreasonabl e. Respondent had
every right toraise its peak question again to this Board and ultinmately
to the courts. In doing so, however, Respondent has not raised any novel

| egal issue.

Respondent clains that it has presented a second novel issue in
its argunent that a hearing has never been denied in a case invol ving
facts simlar to those in this case. |f Respondent intends to argue that
no party objecting to a regional director's peak determnation has ever
been denied a hearing, it has cited no case authority for such a
proposition. As noted above, it is also well-settled that the Board is
under no legal obligation to hold a hearing where there is no prinma facie

show ng that the el ection results should not be certified. (J.R Norton,

supra, 26 Cal.3d 1, 9.) Respondent does cite nunerous cases hol di ng that
when a party establishes through declarations a prinma faci e show ng t hat
an election was inproperly held, it is entitled to a hearing on the
guestion. The Acting Executive Secretary in the instant case, however,
found that Respondent had not presented such a prina facie showing. In

arguing that the

3. .. continued)
submtted to the Regional Drector. (Ruline Nursery ., supra, 6 ALRB
No. 33, IHED at p. 25.)
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Acting Executive Secretary erred in his determnation, Respondent
has not presented a novel |egal issue.
Goncl usi on

V¢ find that Respondent has not raised inportant issues
concer ni ng whet her the el ection was conducted in a manner that truly

protected the enpl oyees' right of free choice. (J.R Norton, supra, 26

Gal.3d 1, 39.) Nor has Respondent raised any novel |egal issues that have
not yet been considered or ruled on by the Board or the courts. (San

Justo Ranch/ Wrick Farns (1988) 14 ALRB Nb. 1.) Wiile Respondent's | egal

argunents mght represent colorable clains in the abstract if raised for
the first tine, as detailed above, those clains are nowcontrary to well -
settled principles of law Thus, such clains cannot formthe basis of a

reasonabl e litigation posture wthin the neaning of J.R Norton, and the

i nposi tion of makewhole relief is therefore warranted. V¢ wll inpose
nakewhol e from My 11, when the Enpl oyer first nade clear that because it
was contesting the Board s certification, it would not recogni ze or
bargain wth the UFW
ROER

By authority of Labor Code section 1160.3 the Agricul tural
Labor Rel ations Board (Board) hereby orders that Respondent Scheid
Vi neyards and Managenent Conpany, its officers, agents, successors, and

assigns shal | :
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1. Cease and desi st from

(a) Failing or refusing to neet and to bargain
collectively in good faith, as defined in section 1155.2(a) of the
Agricultural Labor Relations Act (Act), with the United FarmWrkers of
Arerica, AFL-AQ O (URW as the certified excl usive bargai ni ng
representative of its agricultural enpl oyees; and

(b) Inany like or related manner interfering wth,
restraining, or coercing agricultural enployees in the exercise of the
rights guaranteed themby section 1152 of the Act.

2. Take the followng affirmative actions whi ch are deened
necessary to effectuate the policies of the Act:

(a) Uon request nmeet and bargain col | ectively in good
faith wth the URW as the excl usive col | ective bargai ning representative
of its agricultural enpl oyees and, if agreenent is reached, enbody such
agreenent in a signed contract;

(b) Make whole its agricultural enployees for all |osses
of pay and ot her econom c | osses they have suffered as a result of
Respondent's failure and refusal to bargain in good faith wth the UFW
such anounts to be conputed in accordance wth established Board
precedents, plus interest thereon, conputed in accordance with the Board s
Decision and Oder in EW Mrritt Farns (1988) 14 ALRB No. 5. The
nmakewhol e period shall extend fromNMy 11, 1992, until Cctober 20, 1992,

and from Qtober 20, 1992, until the date on whi ch Respondent commences

good faith bargaining wth the UFW
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(c) Provide a copy of the attached Notice in the
appropri ate | anguage(s) to each agricultural enpl oyee hired by Respondent
during the 12-nonth period follow ng the date of issuance of this Oder;

(d) Preserve and, upon request, nake available to the
Board and its agents, for examnation, photocopying, and ot herw se
copying, all payroll and social security paynent records, tine cards,
personnel records and reports, and all other records rel evant and
necessary to a determnation, by the Regional Drector, of the amounts of
makewhol e and interest due under the terns of this QOder;

(e) Sgnthe Notice to Agricultural Enpl oyees
and, after its translation by a Board agent into all appropriate
| anguages, make sufficient copies in each | anguage for the purposes set
forth in this Oder;

(f) Mail copies of the attached Notice, in all
appropri ate | anguages, wthin 30 days of issuance of this Oder to all
agricultural enployees inits enploy at any tinme during the period from
May 11, 1992, until May 10, 1993;

(g) To facilitate conpliance with paragraphs (h) and (i)
bel ow, upon request of the Regional Drector or his designated Board
agent, provide the Regional Drector wth the dates of Respondent's next
peak season. Shoul d the peak season have begun at the tine the Regi onal
D rector requests peak season dates, informthe Regional Drector of when
the present peak season began and when it is anticipated to end in

addition to
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informng the Regional Drector of the anticipated dates of the next peak
season;

(h) Post copies of the attached Notice, in all
appropri ate | anguages, for 60 days, in conspicuous places on its property,
the exact period(s) and place(s) of posting to be determned by the
Regional Drector, and exercise due care to repl ace any copy or copies of
the Notice which may be altered, defaced, covered, or renoved,

(i) Arrange for a representative or a Board agent to
distribute and read the attached Notice, in all appropriate |anguages, to
all of its agricultural enpl oyees on conpany tine and property at tine(s)
and pl ace(s) to be determned by the Regional Drector. Follow ng the
readi ng, the Board agent shall be given the opportunity, outside the
presence of supervisors and nmanagenent, to answer any questions the
enpl oyees nmay have concerning the Notice or their rights under the Act.
The Regional Drector shall determne the reasonabl e rate of conpensation
to be paid by Respondent to all piece-rate enployees in order to
conpensate themfor tine lost at this reading and duri ng the questi on-and-
answer period; and

(j) MNotify the Regional Drector in witing,
wi thin 30 days of the issuance of this Oder, of the steps it has taken to
conply with its terns, and nmake further reports at the request of the

Regional Drector, until full conpliance is achieved.
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ITI1S FURTHER CROERED that the certification of the United
FarmVWrkers of America, AFL-A Q as the exclusive collective bargaini ng
representati ve of Respondent's agricultural enpl oyees be, and it hereby
is, extended for a period of one year commenci ng on the date on which
Respondent commences to bargain in good faith wth the UFW

DATED February 11, 1993

BRUE J. JANQAN (hairnan®

| VONNE RAMCS R CHARDSON,  Menber

®The signatures of Board Menbers in all Board decisions appear wth
the signature of the Chairnan first, if participating, followed by the
signatures of the participating Board nenbers in order of their
seniority.
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MEMBER FR (K, Goncurri ng:

Wth one exception, | agree wth the analysis contained in the
| ead opi nion wherein it is concluded that Respondent's clains have little
or no chance of succeeding on appeal, prinarily because they are contrary
to settled law However, wth respect to the claimthat, due to the
di screpancy on the face of Respondent’'s response form the Regi onal
Drector had a duty to further investigate, | believe that Respondent's
argument is at least reasonable in light of the Board s hol dings in
Tepusquet Vineyards (1984) 10 ALRB Nb. 29 and Kamnoto Farns (1981) 7 ALRB
No. 45.

In both Tepusquet and Kamnoto, the Board stated that
Board agents have a duty to investigate discrepancies in the
i nformation provided by the enpl oyer. Here, since Respondent
answered yes to the question of whether it was at peak, but
provided a pre-petition payroll figure on the formthat did not
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reflect peak, there was a discrepancy in the infornation provided to the
Regional Drector. Therefore, | believe that it is reasonable to argue
that the Regional Drector had a further duty to contact Respondent and
ask for an explanation. Even though the acconpanying payrol | |ist
appeared to show a sufficient nunber of agricultural enpl oyees to neet the
peak requirerment, with further inquiry the enpl oyer woul d have had the
opportunity to explain why it indicated on the formthat there were only
121 agricul tural enpl oyees during the pre-petition payroll period.?*

A though | woul d concl ude that Respondent has a
reasonabl e claimthat the Regional Drector had a duty to further
i nvestigate due to the discrepancy on the face of Respondent's response
form any error by the Regional Drector was nonprejudicial and therefore
could not be the basis for setting aside the election. (n that basis, |
agree with ny col | eagues that the makewhol e renedy i s appropriate.

The di screpancy in the infornmation provided to the Regi onal
Drector went only to the correct figure for the pre-petition payroll

period. Specifically, the formreflected a

Wnlike ny colleagues, | do not find that this case is
di sti ngui shabl e from Tepusguet and Kam not o because here Respondent
answered on the response formthat it was at 50 percent of peak. Such an
answer has no | egal significance because it constitutes a | egal concl usion
that, in accordance wth Labor Code section 1156.4, nust be determned in
the first instance by the Regional Drector based upon the infornation
before him For the sane reason, though | agree wth ny coll eagues t hat
the Regional Drector had no duty to further inquire as to Respondent's
prospective peak projection, I would not rely on the apparent adm ssion of
peak enpl oyment as a basis for that concl usion.
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figure of 121, while the acconpanying payroll list reflected at |east 132
enpl oyees. There was no i nformati on before the Regional D rector that
woul d have rai sed any doubts about the 250 figure that Respondent had
provided as its estinated prospective peak. In any event, that the
Regional Drector's peak determnati on was reasonabl e based on the
infornmation available at the tine of election and that any failure to
investigate further was nonprejudicial are unequivocal |y denonstrated by
the present record.
First, we knowthat 156 enpl oyees voted in the

el ecti on, none of whomwere chal | enged by Respondent. Even if we
subtracted the 25 voters chal l enged by the Uhion or a Board agent, the
renai nder reflects a total of 131 eligible voters, a nunber which is nore
than the proj ected prospective peak figure provided by Respondent prior to
the election. In addition, Respondent has provided nothi ng but
unsupported assertions that any of the enpl oyees on the pre-petition
payrol | list, on which the Regional Drector relied, were not agricultural
enpl oyees.

Perhaps nost inportantly, the declarations acconpanyi ng
Respondent' s obj ections to the election reflect that the 358 figure it now
asserts to have been an accurate prospective peak projection was not
determned until after the election. Not only is the consideration of
post - el ection data i nproper (see | ead opinion, footnotes 4 and 5), but
this further denonstrates that the Regional Director had no reason prior

to the el ection to question the 250 figure that Respondent had provi ded.
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In sum there is no reason to believe that further
investigation by the Regional DOrector would have affected his
determnation that Respondent was at 50 percent of peak enpl oyment during
the pre-petition payroll period. Therefore, the failure to conduct such
further investigation, even if in error, provides no basis for setting
aside the election. S ncel believe the standard set out by the

Galifornia Suprene Gourt in J. R Norton Co. v. ALRB (1979) 26 Gal . 3d 1

[160 Cal . Rotr. 710] seeks to protect not sinply abstract |egal principles
that have no bearing on the outcone of the Board's decision to certify an
el ection, but reasonable clains that the el ecti on shoul d be set aside, |
find the awardi ng of makewhol e appropri ate where, as here, any |egal error
by the Board or its agents could not constitute a sufficient basis for
reversing the Board s decision. As the Court summarized in George
Arakelian Farns, Inc. v. ALRB (1985) 40 Cal.3d 654, 665-666 [221 Cal . Rotr.
488] :

V¢ nust determne whether the circunstances under
whi ch Arakel i an sought review, including the
quality or substantive nerit of the case to be

revi ewed, supported a reasonable, good faith beli ef
that the el ection woul d eventual | y be set aside. V¢
examne the evidence in that |ight.

Dated: February 11, 1993

LINDA A FRCK Menber
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NOT CE TO AR GLTURAL EMPLOYEES

After investigating charges that were filed in the Salinas Regional
GOfice, the General Gounsel of the Agricultural Labor Rel ations Board
(Board) issued a conplaint that alleged that we, Scheid M neyards and
Managenent Conpany, had violated the |aw The Board found that we did
violate the law by refusing to bargain in good faith wth the UAW
regarding a col |l ective bargai ni ng agreenent.

The Board has directed us to post and publish this Notice.

The Agricultural Labor Relations Act is a lawthat gives you and all farm
workers these rights:

1. To organi ze your sel ves;

2. Toform join, or help a |labor organi zati on or bargai ni ng
representative;

3. Tovote in a secret ballot election to decide whether you
want a union to represent you or to end such representati on;

4 To bargain wth your enployer to obtain a contract covering your
wages and working conditions through a union chosen by a nmajority
of the enpl oyees and certified by the Board,;

5. To CIact together with other workers to hel p and protect one anot her;
an

6. To decide not to do any of these things.

Because you have these rights, we promse that:

VEE WLL NOT do anything in the future that forces you to do, or stops you
fromdoing, any of the things listed above. In particular:

VE WLL neet with your authorized representatives fromthe UFW at their
request, for the purpose of reaching a contract covering your wages, hours
and condi tions of enpl oyrent .

VEE WLL nake whol e al | of our enpl oyees who suffered any econom c | osses
as aresult of our failure and refusal to bargain in good faith wth the
UFW

DATED SGH D MV NEYARDS AND VANAGEMENT  GOMPANY

(Represent at 1 ve) (TiiTe)

If you have any questions about your rights as farmworkers or about this
Notice, you nay contact any office of the Agricultural Labor Rel ations
Board. ne .office is located at 112 Boronda Road, Salinas, California
93907-1899. The tel ephone nunber is (408) 443-3161.

This is an official notice of the Agricultural Labor Relations Board, an
agency of the State of California.

DO NOT REMOVE (R MUTI LATE



CASE SUMVARY

Schei d M neyards and 19 ARB No. 1
Managenent Conpany Case No. 92- CE49- SAL
(URWY

Backgr ound

Fol | owi ng an el ection in which the UFWwas sel ected as the excl usi ve
representative of the Enpl oyer's agricultural enployees, the Enpl oyer
filed an election objection alleging that the el ection was not conducted
when the Enpl oyer was at 50 percent of peak enpl oynent. The Board

di smssed the objection wthout a hearing, for fallure to establish a
prinma facie case that the Regional Orector's peak deternmnation was
unreasonabl e. After the Board issued a certification of the Union, the
Enpl oyer refused to bargain in order to test the certification by judicial
review Thereafter, General Counsel filed a conplaint alleging that the
Enpl oyer had ref used to recogni ze or bargain wth the Uhion, and seeking a
nakewhol e remedy to nake the Enpl oyer's enpl oyees whol e for econom c

| osses suffered as a result of the Enployer's refusal to bargain.

The case cane before the Board by a Sipulation and Satenent of Facts
under which the parties agreed to waive their right to a hearing.

Board Deci si on

The Board found that the Regional Drector had made an adequat e
investigation into the peak i ssue and had reasonably concl uded that the
Enpl oyer was at nore than 50 percent of its peak enpl oynent at the tine of
the election. The Board al so found that the Enpl oyer had failed to nake a
prina facie showng sufficient torequire a hearing on its election

obj ection, and concl uded that the objection had properly been di sm ssed.
The Board issued an Order requiring the Enpl oyer to neet and bargain in
good faith wth the Union.

After analyzing the parties' argunents in light of the rel evant casel aw
the Board concl uded that the Enpl oyer had not raised inportant issues
concer ni ng whet her the el ecti on was conducted in a nanner that truly

prot ect ed enpl oyees' right of free choice, and had not rai sed any novel

| egal issues that had not been previously considered or ruled on by the
Board. The Board concl uded that the Epl oyer's litigati on posture was not
reasonable within the neaning of J.R Norton Co. v. ALRB (1979) 26 Cal . 3d
1, and it therefore included a makewhole renedy in its Qder.

* * %

This Case Summary is furnished for information only and is not an official
statenent of the case, or of the ALRB
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	Although I would conclude that Respondent has a

