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CEd 9 ON AND -OER
O April 21, 1992, Administrative Law Judge (ALJ) Barbara D Mbore
i ssued the attached Deci sion and Recoormended Qder inthis natter. Thereafter,

Respondent Harl an Ranch Gonpany, a Gallifornia Qorporation, tinely filed
exceptions to the ALJ's Decision along wth a supporting brief, and General
Qunsel filed an answering bri ef.

The Agricultural Labor Rel ations Board has consi dered the record
and the ALJ's Decision in light of the exceptions and briefs of the parties and
has decided to affirmthe AL)'s rulings, findings and concl usions,® and to

i ssue the attached Qder.

! ps acknow edged by the AL, the discharge of Entel no Santanaria presents
a very close case. Wile we find that the General unsel successfully
established a prina facie case, the nore difficult question is whet her
Santanari a was nevert hel ess di scharged for poor work perfornance, as argued by
Respondent. In our view the evidence of poor work perfornance and its effect
upon Respondent’ s notivation for discharging Santamaria i s i nconcl usive. S nce
Respondent had the burden of denonstrating that it woul d have di schar ged
Santanaria even in the absence of his protected activity, we affirmthe AL)'s
conclusion that the discharge was unlawful. (Wight Line, Inc. (1980) 250 N.RB
1083 [105 LRRM1169] enf'd (1st Gr. 1981) 662 F.2d 899, cert. den.

(continued. . .)



ROR
By authority of Labor Gode section 1160.3 the Agricul tural Labor
Rel ations Board hereby orders that Respondent Harl an Ranch Gonpany, its
officers, agents, successors, and assigns shall:
1. QGease and desist from

(a) Dscharging, laying off or otherw se discrimnating
agai nst agricultural enpl oyees because of their participation in protected
concerted activity;

(b) In any like or related nmanner, interfering wth,
restraining or coercing any agricultural enployee in the exercise of the
rights guaranteed by section 1152 of the Act.

2. Take the followng affirnative acti ons whi ch are deened

necessary to effectuate the policies of the Act:

(a) Gfer Btelno Santanaria, Sergi o Gnzal es and Gabri el
Val dovines inmedi ate and full reinstatenent to their forner positions of
enpl oynent, or if their forner positions no longer exist, to substantially
equi val ent positions wthout prejudice totheir seniority and other rights and
privileges of enpl oynent;

(b) Mike whol e Entel no Santanaria, Sergi o Gonzal es and

Gbriel Valdovines for all |osses of pay and other economc

(... conti nued)
(1982) 455 US 989 (once it is established that protected conduct was a
notivating factor in the adverse action taken by the enpl oyer, the burden
shifts to the enpl oyer to denonstrate that it woul d have taken the action even
in the absence of the protected activity).

18 ARB No. 8 2.



| osses they have suffered as a result of Respondent's unl awf ul di scharge or
|ayoff of them Loss of pay is to be determned i n accordance wth

establ i shed Board precedents. The award shal | refl ect any wage i ncrease,
increase in hours or bonus given by Respondent since the unlawful acts. The
anard shal | include interest thereon, conputed i n accordance wth the Deci sion

and Qder in E W Mrritt Farns (1988) 14 ARB No. 5

(c) Preserve and, upon request, nake avail able to the Board
and its agents for examnation and copying, all payrol|l records, social
security paynent records, tine cards, personnel records and reports, and all
other records rel evant and necessary to a determnation, by the Regi onal
Drector, of the backpay period and the anount of backpay due under the terns
of this Qder;

(d Sgnthe attached Notice to Agricul tural
Enpl oyees ("Notice") and, after its translation by a Board agent into all
appropri ate | anguages, nake sufficient copies in each | anguage for the
purposes set forth inthis Qder;

(e) Mil copies of the attached Notice, in al appropriate
| anguages, wthin 30 days of issuance of this Qder to all agricultural
enpl oyees in its enpl oy fromNoventer 11, 1989, to Novenber 11, 1990;

(f) Provide copies of the signed Notice to each enpl oyee
hired by it during the twelve (12) nonths followng the renedial Qder;

(g) Post copies of the attached Notice in all

18 ARB No. 8 3.



appropriate | anguages, for 60 days, in conspi cuous places onits property, the
exact period(s) and placets) of posting to be determned by the Regi onal
Drector, and exercise due care to repl ace any Noti ce which has been al tered,
def aced, covered, or renoved,

(h) Arange for a Board agent to distribute and read the
attached Notice, inall appropriate |anguages, to all of its enpl oyees on
conpany tine and property at ting(s) and place(s) to be determined by the
Regional Orector. Followng the reading, the Board agent shall be given the
opportunity, outside the presence of supervisors and nanagenent, to answer any
guestions the enpl oyees nay have concerning the Notice or their rights under
the Act. The Regional Drector shall determine the reasonabl e rate of
conpensation to be paid by Respondent to all piece-rate enpl oyees in order to
conpensate then for the tine lost at the reading and questi on-and- answer
peri od;

(i) Tofacilitate conpliance of paragraphs (g) and (h)
above, upon request of the Regional Drector or his designated Board agent,
provide the Regional Orector wth the dates of Respondent's next peak season.
Shoul d Respondent ' s peak season have begun at the tine the Regional Drector
requests peak season dates, Respondent wll informthe Regional Drector of
when the present peak season began and when it is anticipated to end in
addition to informng the Regional Orector of the anticipated dates of the

next peak season; and

18 ARB No. 8 4.



(j) MNotify the Regional Drector inwiting, within 30 days
of the issuance of this Order, of the steps it has taken to conply with its
ternms, and nake further reports at the request of the Regional Director
until full conpliance is achieved.

DATED: Cctober 5, 1992

BRIE J. JANGAN Chairnar?

| VON\NE RAMES R GHARCBON Menfoer

LINNAA ARG Menber

21t was The signatures of Board Mnbers in a | Board deci si ons appear
wth the signature of the Chairnan first, if participating, followed by the
signatures of the participating Board nentoers in order of their seniority.

18 ARB No. 8 5.



NOM Ge TO AR ALTURAL BVALO/ESS

After investigating charges that were filed in the Msalia Regional Gfice of
the Agricultural Labor Relations Board (ALRB), the General (ounsel of the ALRB
i ssued a conplaint that alleged we, Harlan Ranch Gonpany, had viol ated the
law After a hearing at which all parties had an opportunity to present

evi dence, the Board found that we did violate the | aw by di schargi ng Entel no
Santamaria and laying off Sergio Gnzal es and Gabri el Val dovi nes for engagi ng
in protected concerted activity, nanely, protesting about wages, other
benefits and mstreatnent by their forenan John (Juan) G uz.

The ALRB has directed us to post and publish this Noti ce.

The Agricultural Labor Relations Act is alawthat gives you and all ot her
farmworkers in Glifornia these rights:

1. To organi ze yoursel ves;

2. Toform join or help a labor organi zation or bargai ni ng
representative;

3. Tovote in a secret ballot election to decide wether you want a union to
represent you or to end such representation;

4, To bargain wth your enpl oyer about your wages and working conditions
through a bargaining representative chosen by a najority of the
enpl oyees and certified by the Board;

5. To act together wth other workers to hel p and protect one another and;

6. To decide not to do any of these things.

VEE WLL NOI do anything in the future which forces you to do, or stops you
fromdoing, any of the things |isted above.

VEE WLL NOT discharge, lay off or otherwse interfere wth enpl oyees
]pecause they protest about wages, other benefits or mistreatnent by a
or enan.

VEE WLL nake Entel no Santanaria, Sergio Gnzal es and Gabri el \al dovi nes whol e
for any | osses they suffered as a result of our unlawul acts.

If you have a question about your rights as farmworkers or about this Notice,
you nay contact any office of the Agricultural Labor Relations Board. e
officeis located at 711 North Gurt Sreet, Suite H Msalia, Glifornia
93291. The tel ephone nunber is (209) 627-0985.

DATED HARLAN RANCH GOMPAYY, a Gilifornia
Qor porat i on

By:

Represent ati ve Title

This is an official notice of the Agricultural Labor Relations Board, an
agency of the Sate of Glifornia

DO NOF ReMDE AR MUTT LATE



CGAE SUMMRY

Harl an Ranch Gonpany 18 ARB Nb. 8

(WY Gase Nos. 90-(E31-M
90 & 31-1-\M

ALJ Deci si on

The conpl aint all eged that in Novenber 1989 the Enpl oyer had di scharged

Entel no Santanaria and laid off Sergio Gonzal es and Gabri el Val dovi nes because
of their protests about wages, their treatnent by supervisor John (Juan) Guz
and ot her enpl oynent issues. The ALJ found that the workers' support for each
other when they presented their grievances during neetings wth nanagenent
personnel constituted protected concerted activity, and that clearly
nanagenent had know edge of the activity.

The ALJ found the timng of the discharge and | ayoffs strongly suggested a
connection between the enpl oyees' termnations and their conplaints. Al
three nen were let go at the sane ting, and the dismssal s occurred | ess than
three weeks after the workers confronted nanagenent wth their grievances.
Further, no enpl oyees had been laid off in 1988, the Enpl oyer's operations in
1988 and 1989 were about the sane, and there was no show ng that the ranch was
inworse financial shape in 1989 than in 1988.

The ALJ rejected the Bl oyer's claimthat Val dovines was laid off for |ack of
vwork, since the work he was hired to do (assisting Geg Harlan in the cattle
operation) was just beginning at the tine he was laid off. The ALJ al so
rejected the Enployer's claimthat Gonzal es was laid off prinarily for |ack of
work, since Gnzal es had perforned a variety of jobs at the ranch incl udi ng
forklift driving during the harvest, which was just beginning at the tine of
the layoff. The ALJ concluded that General Gounsel had shown a causal
connect i on between Val dovi nes and Gnzal es' protected concerted activity and
their layoffs, and that the Ewl oyer had not presented evi dence sufficient to
rebut the prina facie case. She therefore concl uded that Val dovi nes and
Gnzal es' |ayoff violated section 1153(a) of the Agricultural Labor Rel ations
Act (ALRA or Act).

The ALJ bel i eved the Ehpl oyer had sone concerns about Santanaria s work, but
did not believe the Enpl oyer was truly dissatisfied since Santanari a recei ved
two pay raises in the nonth prior to his discharge. The ALJ concl uded t hat
the BEnpl oyer nay have had a nixed notive in discharging Santanaria, but in
conjunction wth the layoffs of Val dovi nes and Gnzal es she was convi nced t hat
he woul d not have been di scharged i n the absence of his protected concerted
aﬁti vity. Thus, she concluded that his discharge violated section 1153(a) of
the Act.

The ALJ also rejected the Enpl oyer's claimthat the unfair |abor practice
charge upon whi ch the conpl aint was based was untinely fil ed.



Board [Ceci si on

The Board affirned the rulings, findings and conclusions of the ALJ and i ssued
an Oder requiring the Enpl oyer to reinstate the three enpl oyees wth backpay
and to take other specified actions to renedy its unfair |abor practices.

* * *

This Gase Surmary is furnished for infornmation only and is not an official
statenent of the case, or of the ALRB

* * *

18 ARB No. 8



STATE Or CALI FORN A
AR ALTURAL LABOR RHLATI ONs BONYD

Inthe Mitter of:

HARLAN RANCH GOWMPAYY, a
Glifornia Qrporation

Gase Nos.  90-(=31-M
90- (& 31-1- M

Respondent ,

and

WN TED FARM VRGBS OF
AR CA AH-AO

Charging Party.

e N e e N N N N N N N N N

Appear ances;

S ephani e BuUl | ock
Msalia, Glifornia
for the Genera Gounsel

Sarah A Wil fe

The Law Hrmof Thomas E Canpagne
Fresno, Gilifornia

for the Respondent

Before: Barbara D More
Admini strative Law Judge



CEd 9 ON OF THE ADM N STRATT VE LAWIUDEE

BARBARA D MOORE, Administrative Law Judge: This case was heard by ne on
February 4, 5and 6, 1992, in Msalia, Glifornia. It is based on a conpl ai nt
issued after investigation of a charge (90-(&31-M), and an anendnent thereto
(90-(&31-1-M), filed by the Lhited FarmVrkers of Awrica, AH-Q O ("UFW
or "Lhion") wth the Agricultural Labor Relations Board ("ALRB' or "Board").
The conplaint ("Gonplaint™) issued on June 3, 1991, and all eges that Harl an
Ranch Gonpany ("Harlan", "CGonpany" or "Respondent”), di scharged Ent el no
Santanaria and laid off Sergio Gnzal es and Gabri el Val dovi nes (al so known as
"Gl vin Bal domno") because they protested about wages and ot her enpl oynent
issues, and thereby viol ated section 1153(a) of the Agricultural Labor
Relations Act ("ALRA' or "Act").?

Respondent answered, admtting it had discharged and laid off the above
naned enpl oyees but denying it had violated the Act in any way. It also
cont ended t he case shoul d be di smnssed arguing no charge was filed wthin the
six nonth l[imtation set forth in section 1160.2 of the Act. The parties
agreed during the prehearing conference to argue this natter intheir briefs.

Ths natter proceeded to hearing. | dispensed wth the introduction of
the so-called "official exhibits" since under the Board s newregul ations all

of these docunents including the

'Al1 section references hereafter are to the Galifornia Labor Qde
unl ess ot herw se st at ed.



Prehearing Qonference O der are part of the record.? Both the General Gounsel
and Respondent were represented at hearing and had the opportunity to
participate fully. The Charging Party neither appeared nor intervened. Both
General Gounsel and Respondent filed post-hearing briefs.

Upon the entire record,® incl udi ng ny observation of the wtnesses, and
after careful consideration of the argunents and briefs submtted, | nake the
followng findings of fact and concl usions of |aw
. THE TIMELINSSS OF THE GHARE

The initial charge was filed on My 2, 1990, which is wthin six nonths
of the discharge and | ayoffs which admtted y occurred on Novenber 11, 1989,

but it mstakenly identifies the date as Novenbber 11, 1990. The second charge
sinply corrects the date to 1989, but it was filed on June 6, 1990, wiichis
nore than six nonths after the conpl ai ned of conduct.

Respondent contends the mistaken date in the first charge renders the
charge a nullity. (nsequently, it argues, there is nothing for the second

charge to anend or to relate back to in

At hearing, the Prehearing Gnference Oder was anended as fol lows. On
page 4, the second sentence in the second full paragraph was anended to
reflect that Bray either directed Santamaria to change the tires on, or put
nounted spare tires in, the trailer used to transport cattle, and Santanaria
didnot followinstructions and used the wong size tires or wheels.  page
6, the second full paragraph was anended to reflect that Gonpany records show
E)P?th. ﬁbnza! es was absent for about 6 weeks rather than that he was laid

or that tine.

*Atations to the officia hearing transcript wll be denoted:
"vol une: page.” There were no exhibits.



order to cone wthin the six nonth tineline (Gl unbia Textile Services

(hereafter "ol unti a Textile) (1989) 293 N.RB 1034), and the second charge

standing onits own is tine barred. Respondent cites no legal authority to
support its argunent that the error voids the original charge, but sinply
argues that since the charge alleged an unlawful act on a date in the future,
it is "nonsense," alleges nothing, and put Respondent on "notice of nothing. "
(Respondent' s brief, p. 2.)*

| donot findthis argunent persuasive. It is obvious that the 1990
date was nerely a mstake, just as it is clear that Respondent's bri ef
originaly was mstakenly dated 1991 rather than 1992. It is well established
that a chargeis not a pleading, and its function is not to appri se Respondent
of the exact nature of the allegations against it. Rather, it serves only to
initiate an investigation by the regional office to determne whether to issue
acomplaint. (NRBv. Fant MIIling Gonpany (1959) 360 US 301 [44 LRRM 2236;
Duke WI son Gonpany (1986) 12 ARB No. 19.) It is the conpl aint which

notifies Respondent of the allegations against which it nust defend.

As required by Title 8 Giifornia Gxde of Regul ations, section 20213,
the initial charge was acconpani ed by a supporting declaration. Therein, M.
Entel no Santanaria stated that his discharge and the | ayoffs occurred on
Noventoer 11, 1989. | concur wth General Gounsel's position that the Board

woul d

“Hereafter, citations to Respondent's and General Qounsel's briefs wi |
be denoted as "RB or GB page nunber"” respecti vely.



have been derelict inits duty had it refused to investigate the charge
because of an obvious technical error. (GB p.39.)
. JRSIOCIN

The charges and pl eadings were tinely filed and properly served.® A all
tines naterial, Respondent was an agricultural enpl oyer, the all eged
di scrimnatees were agricultural enpl oyees, and the UFWwas a | abor
organi zati on wthin the neaning of sections 1140.4(c), 1140.4(b) and
1140. 4(f), respectively.

Respondent admits that Hoyd Harlan, Geg Harlan, Jack Bray and John
(whomthe workers call "Juan") Guz were supervisors as defined in section
1140.4(j), and that Mrtin Mntel ongo was a | abor consul tant enpl oyed by
Respondent who acted as its agent in serving as a |l iai son between the Gonpany
and its workers.

[ GOMPANY OPERATI ONS

Harl an Ranch Gonpany is a Gllifornia corporation wth its office and
princi pal place of business in Fesno. It's main operationisin Qovis,
Glifornia, atown just outside Fesno, and It al so has a cattle ranch in
northern Galifornia near the town of Quincy. In 1989, the Gonpany farned
citrus (oranges and | enons), kiws and pistachi os and rai sed beef cattle.®

The Qovis operation consi sted of approxinately 75 to 100

*The anended charge rel ates back to the first which was inarguably fil ed
wthin six nonths of the alleged unlawful acts. (Gl unbia Textile).

*The npany owned about 1500 head of cattle which were kept in the north
fromapproxi mately Aoril 1 through Noventer 15 at which tine they woul d be
trucked to Qovis for the wnter. Inthe spring, they would be rel ocated to
the north except for sone 40 to 50 head which would renain in Qovis.



harvest workers and about 25 pernanent year-round enpl oyees anong whomwer e
the three al |l eged discrimnatees. The Gonpany' s operations and the nunber of
per nanent workers were about the sane in 1988, 1989 and 1990. (I:12.) Because
of a devastating freeze in Decener 1990, the Gonpany did not harvest citrus’
fromapproxi nat el y Decentoer 22, 1990, through 1991. Not only were no harvest
workers enpl oyed in 1991, but 8 to 10 steady workers vere laid off. (ld.) By
the tine of the hearing in February 1992, the citrus crop was back to nornal
despite severe danage to about 5 to 10 percent of the trees. (1:10-11.)

The nornal cycle of work at the Gonpany, starting in Qctober, begins
wth tw weeks of harvesting kiws and pi stachi os, foll owed by the harvest of
Navel oranges whi ch begins about the first of Noventer and ends in April or
My. Aso during those wnter nonths, the Gonpany fertilizes and prunes the
kiw and pistachio. (1:89.)

In the spring, spraying, weeding and pesticide application occurs, and
the harvest of Val encia oranges begins. That harvest continues until August
or Septenber, wth a break of about 2 weeks in August. (ld.) Irrigation
occurs fromapproxi natel y April through Novenier.

The cattle operation typically consists of noving the cattle fromQuincy
to Qovis in md-Novenber; vaccinating, branding and narki ng cal ves from
Noventoer into early Decenter; feeding hay over the wnter, if necessary;, and

vaccinating again in the

"The freeze had no real effect on the kiws and pi stachi os.

6



spring, at which tine nost of the cattle is trucked back to Quincy.
Addi tional |y, maintenance of corrals and barns is an ongoi ng activity.®

The Gonpany tried to nake the best use of their general workers by
transferring themto different jobs as operati onal needs dictated and as the
skills of the enpl oyees alloned. Alowng workers to transfer was also a way to
alowthemto advance. (I11:112; 111:32-33.)

Val dovi nes, Santanaria and Gnzal es were all transferred to positions of
increased responsi bility which carried the promse of higher pay or other
benefits. Val dovines was given the chance to work in the northern Gllifornia
cattl e operation vhere he woul d have a house.® Gnzal es vas gi ven
responsibility for irrigating "La Loma" (“the hill") and prommsed araise if
he did a good job. Santanaria was transferred to the shop and al so promsed
that wage increases would be in bigger increnents (e.g. 25 cent increases
rather than 10 or 15 cent increases).

V.  STRLCIURE G- THE COMPANY

Hoyd Harlan is President of the Gonpany and is prinarily responsibl e
for nmanaging the business and financial aspects of the ranch. H is not
involved in the day to day activities of the ranch, which are directed by his

sons, Geg Harlan and Shawn

8s with the farning operations, the cycle in the cattle operation in 1989
was fairly typica and thus nuch like that in 1988 and 1990.

% did so for ashort while but was not satisfied wth the working
conditions and returned to G ovis.



Sevenson,® but he is the ultimate authority and was consul ted about the

di scharge and | ayoffs herein.™ Further, al though he typical |y does not becone
directly involved wth the workers, he does give instructions to, and di scuss
operations wth, supervisors. (1:13-15;11:103-104.)

Jack Bray, who has since retired, was the ranch superintendent in 1989
and had overall responsibility for supervising the entire workforce, both
harvest workers and steady enpl oyees. Bray worked for the Gonpany for 23
years.

John (Juan) Quz was the ranch forenan and reported to Bray. Guz
assi gned work to the pernanent enpl oyees, oversaw the pruning and spraying,
and coordinated the irrigation schedule wth the irrigation forenen, one of
whomwas |snael Qirarte. Sergio Gnzales irrigated during nost of 1989 and
was supervised by Guz and Quirarte, and sonetines by Bray.

Quz had little invol venent wth the cattle operation or the shop. The
latter was under Bray's control and was nanaged by Ji mVWod, the shop forenan.
(111:4.) Santanaria was Wod' s assistant. Geg Harl an was responsi bl e for
the cattl e operation.

“Both nen are vi ce-presidents, and they have sinlar responsibilities

Y The supervi sors coul d nake recormendati ons about di scharges and
layoffs, but could not act ontheir own. Nornally, Geg, Hoyd, and Shawn
woul d di scuss such matters and reach an agreenent as to what to do, but,
again, Hoyd Harlan was the ultimate decision naker. (1:15-16.) Inthis
casE, neither Geg nor Shawn was invol ved in the decision to dismss the three
wor ker s.

A11 dates hereafter are 1989 unl ess ot herw se stat ed.
8



Gibriel Valdovines was hired prinarily to work wth the cattle, and was the
only worker who assisted Geg and Shawn.
V. THE ALLEGD UNFAIR LABCR PRACTT GBS

Sergio Gnzal es, Gabriel Val dovines and Entel no Santanari a were al |
year-round pernanent or steady workers, but all three nen were let go on
Noventoer 11, 1989, shortly after they and sone other steady workers were
invol ved in a dispute about wages and ot her benefits and percei ved
mstreatnent by Guz. Each of the three nen later sought rehire, but none was
rehired even though Val dovi nes and Gonzal es ostensibly were laid off rat her
than di scharged, ® and the Gonpany hired a newworker in their classification
(general ranch worker) just a nonth after the lay off.* However, the new
enpl oyee worked only fromDecenber 11, 1989, through February 3, 1990.
(111:100-101.)

General (ounsel alleges the three nen were | et go because of their
participation inthe dispute. It contends that the facts that no one was laid
off in 1988 and that Respondent agrees there was no materia change in
operations between 1988 and 1989 supports its charge.

Respondent avers M. Santamaria was di scharged because of poor work, and

M. Val dovines and M. Gnzal es were laid of f

BQuz testified that at some point, he did not say wen, it was deci ded
to convert the layoffs to termnations.

“There is no evi dence whether the Gonpany recal | ed pernanent workers who
vwere laid off or gave themhiring preference. Geg Harlan testified that
harvest workers typically just showup at nornal harvest tine (I:13), but that
tes'{(i nony is of little help in determning the systemregard ng year-round
vor ker s.



prinarily for lack of work but al so because they were not very good workers.
It did not explain wy |layoffs were needed i n 1989 when none were necessary
the year before, but denies the workers' conplaints played any roleinits
decision to discharge and | ay off the three nen.

M. THEOSUE OERWES BEEHTS AAD (RE  GONDCT

a Santanaria s Vdge | ncrease

During the payrol | period of Qtober 15-21, the steady workers recei ved
raises.® My workers, including M. Santanaria, conplai ned about the rai ses
toM. Quz.® Quz told himto take it up wth Aoyd Hrlan. M. Santanaria
told M. Harlan he wanted $6. 00 per hour (a 25 cent increase on top of the 15
cents he had just received). Harlan agreed, and Santanaria s pay was
i ncreased the very next week. (1:89.)

Thereafter, according to Santanaria, Quz acted as if he did not want
anything to do wth Santanaria and avoided talking to him Wen Quz handed
Santanaria his first check wth the increase, Quz told Santanari a that he had
received his raise, but they woul d see how nany nore checks he recei ved.

(1:55) Santanaria was upset wth Quz not only because of his behavior

“The parties stipulated that during this wveek M. Santanaria s pay
increased from$5.60 to $5.75 per hour. M. GQuz testified all the workers
recei ved a pay raise at the sane tine.

®Pedro Gonzal es and Qctavi ano Gonzal es conpl ai ned as did a truck dri ver,
Gegorio Guierrez. (111:2529) taviano asked if Quz had anything to do
wth his receiving such a snall raise, and Pedro told Quz the rai se wasn't
worth anything, and the Gonpany coul d shove the raise. (Id.)

10



and his not so veiled threat, but al so because he felt that, as his forenan,
G uz shoul d have hel ped himget his rai se by speaking to Harlan on his behal f.
Quz did not deny the renark or that he shunned Santanaria after the inci dent.
The other workers continued to be upset about the anount of their
raises, as well as the loss of nedical coverage for famlies (which sone
wtnesses referred to as "insurance"), and percei ved mstreatnent by Quz,
i ncl udi ng how he handl ed requests for vacations. DO ssatisfaction about these
natters | ed about half of the steady workers to approach Geg Harlan to
conpl ai n.

b. The Bvents of Gctober 21

The workers asked Ranon Gonzal es to present thei r conpl ai nts because he
spoke English vell.® A the end of the workday, Ranon told Geg the workers
vanted to speak to Hoyd Harlan about their problens. Geg assured themhe
vwoul d speak to his father about their concerns and woul d get back to them
(1:30-31, 101; 11:20; 11:161.) He acknow edged he under st ood Ranon was
speaki ng on behal f of at |east those workers present.

Harl an spoke to his father and to Mrtin Mntel ongo, a | abor

UEstimates ranged from7 to 15 nen. Fromthe testinony of different
wtness, | find the followng individuals were present. Ranon Gonzal es, Pedro
Gnzal es, Qrtavi ano Gnzal es, Mguel (havez, Gonrado Gantu, Rudol fo Garreon
(al so spelled "CGartione"), Jose Madrigal, Paz Estrada, Gerado Rodri guez,
Mrtin Rodriguez and the three all eged discrimnatees. (1:28-29, 99-100;
I1:10-11, 76-77.)

Bpme w t nesses recal | ed Pedro Gnzal es al so speaki ng on the workers'
behal f. (1:55; I1:161.)
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consul tant who had been hired previously by the Gnpany to facilitate
communi cations Wth the workers.® It was decided they shoul d neet with the
workers at the beginning of the next workday, Mnday, Qtober 23, to di scuss
their concerns.

c. The Bvents of Gctober 23

A the start of the workday, Juan Quz gathered all of the steady

vorkers (approxinatel y 25 people) to neet wth Geg Harlan and Mrtin
Mt el ongo. Jack Bray and Isnael Qiirarte were al so present but did not
actively participate.

Wth Mntel ongo acting as interpreter, Geg said that sone workers had
stated they were upset about various natters, and he wanted to |isten to what
probl ens there were and see if they could be resolved. (11:163-164.) Ranon
Gdnzal es said the workers wanted to speak to Hoyd Harlan, but Geg Harl an
responded they could tal k to himand Mntel ongo, and they woul d di scuss
natters wth Hoyd Hurl an.

A general discussion ensued wth various workers speaking, and Pedro
Gnzal es and Ranon Gonzal es translating their renarks into English for Geg
Harlan. NMntelongo was also interpreting conments back and forth as well
as talking directly to workers.

Ater avhile, Mntelongo announced he woul d tal k to workers
individual ly and wite down their conplaints. iy a fewof the workers

present nade conpl aints to Mntel ongo. He testified he

B\ont el ongo had been coning to the ranch each week to talk to the
per nanent enpl oyees. He ceased working for the Gonpany after the freeze in
| ate 1990 because there were so fewworkers in 1991, and he was not enpl oyed
by Harlan at the tine he testified.
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mght well have nade a list of these conplaints and turned it into the
onpany, but, if he had, he did not have a copy.

Athough initially he remenbered only Pedro Gonzal es and Ranon Gonzal es
havi ng spoken, Geg Harlan later recalled that Santanaria, Val dovines, Sergio
Gnzal es, rtavi ano Gonzal es, Rudol pho Garreon (al so spelled "CGartione") and
Jose Midrigal al so spoke.® (Qonpare, |1:165-166 with 1:167.) | find that Paz
Estrada and Gerardo Rodri guez al so spoke. (1:45,107; 11:31-32.)

Sergio Gnzal es, Santanaria and Val dovi nes testified that Sergio' s
father, Qctaviano, told Mintel ongo that workers were afraid that if they
conpl ai ned they woul d be branded as troubl enakers and fired.# Sergio and
Val dovi nes testified

D\ont el ongo testified that after the Gotober 23 neeting, Ranon said he
was upset because the other workers had left himto do all the speaki ng.
Respondent argues this denonstrates that Ranon was the prinary spokesper son,
and thus it had no reason to take action agai nst Santanaria, Val dovi nes and
Sergio Gnzal es rather than Ranon. (RB p.20.) There was no hearsay obj ection
regarding what Ranon said, but inviewof Geg Harlan's testinony,
corroborated by the workers, that several workers spoke, | find Mntel ongo' s
testinony of mninal value. Respondent further argues that Santanari a,

Val dovi nes and Sergi o Gonzal es were voicing individual concerns and that it
was Ranon, Pedro and (rtavi ano Gonzal es who spoke on behal f of the group of
workers. RBp.19.) Nonetheless, it is clear that, even though individual
vworkers nay have argued about their own concerns, they were all supporting
each other's efforts.

“They used a Spani sh expressi on that was transl ated as bei ng narked |ike
bees (erroneously transcribed as "like these® (1:78; 11:32). A one point,
the interpreter changed the translation to "bl ack sheep” (1:105), but M.

Val dovi nes expl ai ned the neani ng of the expression, and "bees" is correct. He
expl ai ned the expression referred to one bei ng narked so that on anot her
occasion he or she would stand out so that, in this instance, they coul d be
singled out for firing. (11:32.) None of the Gonpany wtnesses testified
that such a cooment was nade when they gave their accounts of what occurred,
but none of themspecifically denied it either. | credit the workers.
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Qrt avi ano speci fical ly voi ced concerns about retaliation because of their
conpl ai nts about foreman Guz. (1:105106; 11:32.) Mntelongo tried to
reassure themthat before any of themwould be fired, he or Guz woul d be
fired and that woul d not happen. (1:78, 106; I1:32.)

Sergio, Santanaria and Val dovines al | testified they conpl ai ned about
Quz.? Geg Hrlan recalled that Pedro Gnzales did too. | credit that all
four conpl ai ned. 2 Mnt el ongo did not renenber specifical ly which workers
criticized GQuz, but recalled that sone did and that Quz responded. | do not
credit Quz' testinony that he did not hear the workers' conpl aints about him

Wien Mnt el ongo had talked to all the workers who were wlling to cone
forward, he and Geg Harl an said they woul d take the conplaints to H oyd
Harlan and try to resolve them They specifically promsed to reviewthe

rai ses.

2 Santanaria testified that by this date he had al ready recei ved hi s
increase to $6.00 per hour, and his conplaints were that G uz had not spoken
to Hoyd Harlan on his behalf and Guz' inplied threat that Santanaria s
tenure at the ranch mght be limted. Val dovines' concern was that through
Santanaria he had learned that GQuz had call ed himbad nanes. Sergio
Gnzal es' problemwth Guz was that he had told Sergio he woul d be getting a
bi gger rai se than Sergio received and had not only refused to give him
vacation, but had responded to his request wth "bad | anguage.” (I:83-84, 106-
107; 11:14-15,30,34-35.) | credit the workers as to Quz' remarks, which Quz
did not deny naki ng.

ZQtaviano Gnzales, Sergio's father, previously had asked QGuz if he
were responsi bl e for Qtaviano receiving only a snall rai se.
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d. The Qubsequent Meting

Approxinatel y a week or so later, another neeting wth the sane
participants was held. Geg Harlan told the workers the Gonpany had revi ened
the rai ses and nade adjustnents which it thought were fair. He asked if the
I ncreases were okay, and, according to him everyone nodded. (I1:170-171.)

Gabe Val dovines testified on rebuttal that he did not think anyone
responded when Geg Harl an asked if everything was okay and testified that
al though he was not satisfied, he did not speak up. (I11:135.) Nontel ongo
did not have the best nenory (he was not even sure Geg Harlan was present),
but he, too, believed there was no response to Harlan's renark. (11:69.)

Sergio Gnzal es testified that not only was he not satisfied, but after
the neeting he objected to the fact that he did not get an increase. Geg
Harl an sai d he woul d check the conputer and went to the office. He returned
and told Sergio he had recei ved nore noney than anyone el se. Sergio
explained to himthat, if this were so, it was because he had worked weekends
and holidays fromApril until Qctober. Nothing el se was said, and the natter
was dropped. (I11:130-131.)

| credit Val dovines and Mintel ongo over Harlan. | also credit Sergio.
He general |y had good recall, and his nanner was sincere and credible. It is
not surprising that nore than two years after the incident he woul d renenier
sonething that was of specific inportance to hinsel f that others coul d have
forgotten.

There is no indication of further cormuni cati on between the
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npany and the workers about the raises or the other natters the workers had
brought up. Respondent seeks to minimze the dispute by arguing that the
vorkers were al ways upset and conpl ai ned about raises (RB pp.1518), but it is
apparent that the conpl aints were significant occurrences.

Athough Guz testified the workers al ways conpl ai ned about their
rai ses, he characterized the foregoing events as a "blow up" and indicated the
situation was worse than usual. (I111:24-25.) Further, in the evidence cited
by Respondent, individual supervisors handled the issue; thereis no
I ndi cation of workers previously conplaining as a group or the Gonpany cal | i ng
all its steady workers together to answer conpl aints.

Not hi ng el se unusual occurred until Novenber 11 when Juan Guz told M.
Santanaria he was fired and told M. Val dovines and Sergi o Gonzal es they were
laid off. Each individual's situation wll be discussed separately.

M. BENTEH.IMD SANTAMMR A

M. Santanaria began work at the Gonpany in January of 1983. He was
transferred to the shop in August 1987 where he worked as an assistant to Jim
Vdod, the shop manager, until he was di scharged on Novenber 11. (11:87.)

M. Vdod was away fromthe Gonpany during the tine of the workers'
conpl ai nts because he was on nedi cal | eave fromSeptener 8, 1989, until after
M. Santanaria s termination. A sone point, he returned to the Gnpany and
was still enployed there at the tine he testified. During Wod s absence,
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M. Santanaria was supervised prinarily by John Guz. BEven when VWod was not
anay, Quz, as well as Jack Bray, Geg Harlan, Hoyd Harlan, Shawn S evenson
and Isnael Quirarte, could set work priorities for M. Santanaria. (1:22;
[11:107-108.)

According to Bray, Quz and Hoyd Harlan, the inpetus for firing
Santanaria cane fromBray.® (11:102-103,122,143; 111:20.) Bray testified he
decided to fire Santanaria just a fewdays before Santanari a was actual |y
termnated. ® (11:114-115.) The i nmedi ate cause for his' decision, he
testified, was Santanaria s insubordi nati on when Bray told himto put sone
spare tires into a cattle trailer.

Initially, Bray testified Santamaria not only argued Bray was wong
about the size tire Bray said to use, but Santanaria al so i gnored hi mand used
the tires Santanari a thought were correct. Wen Bray di scovered Santanari a
had put the wong size tires inthe trailer, he insisted Santanari a cone
out si de so he coul d prove the ones used by Santanaria were wong. Santanaria
refused to cone out, shrugged his shoul ders and wal ked away. Bray
acknow edged that the correct tires were later put inthe trailer, and that

Santanari a mght have been the person who put

“M. Harlan credibly tstified he sinply approved Bray's
reconmendation wth little discussion of the reasons for the di scharge.

®General Gounsel argues the testinony of Quz and Bray i s i nconsi stent
inthat Guz says they tal ked about termnation all sunmer whereas Bray says
they first discussed it a fewdays before the actual termnation. (GQGB p.25.)
Quz's testinony refers to themtal king about the all eged continui ng probl ens
wth Santanaria s work, not specifically his termnation. (111:20.) | find no
I nconsi st ency.
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themthere. (11:142.)

Bray testified this incident reflected Santanari @ s basi ¢ probl emwhi ch
was that he did not do what he was told but just shrugged off things.
According to Bray, after this episode, "not only [he], but the ranch itsel f"
had reached the "end of [their] rope.” (11:113.) He did not explain wat he
neant by “the ranch itsel f."

There is no evidence he discussed this specific incident wth Hoyd
Harlan or JimVWod. However, he testified he discussed the natter extensively
wth Quz to nake sure he was not the only one having trouble wth Santanari a.
Fomthis, | conclude that, despite Bray's testinony to the contrary, he had
not fully decided to fire Santanaria until after his discussion wth Guz and
that Quz' input substantially influenced Bray's decision and likely was the
determning factor. | sofindin spite of Quz' testinony that he nerely
concurred in Bray' s deci si on.

M. Santanaria denied the incident occurred® although he acknow edged
that Bray gave this sane rational e for firing himto an Admnistrative Law
Judge "ALJ" wth the Uhenpl oynent | nsurance Appeal s Board in a tel ephonic

hearing to determne if M.

P testified there was an epi sode i nvol ving changi ng tires rather than
| oadi ng spares, but it was not close to the tine he was fired, he was not the
one who did the work, and the vehicle invol ved was not a cattle trailer.
(1:63,66-68.) He alsoreferredtoantine he helped load tires on a trailer,
but Bray was not present and had not told himto do the work. (111:106.)
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Sant anari a shoul d recei ve unenpl oynent benefits. ?

M. Bray could not recall any other specific incident wen he had a
problemwth M. Santanaria but described generally other failings of
Santamaria. In doing so, Bray tended to nake broad statenents and then
retreat fromthem

For exanple, he qualified his statenent that Santanaria did not do what
he was tol d by saying Santanari a never actually refused to do anyt hi ng but
woul d postpone things. Like Vod, he ultinatel y acknow edged there were only
afewtines wien Santanaria did not have a proper reason for |eaving one job
to do another.? (11:118 120, 146-148.)

Smlarly, he stated Santanaria would resist instructions and argue
that he, not Bray, was the nechanic and act as if he knew nore than the

supervisors.® But later, he said that

“He further testified that when he denied the incident and sai d he had
been fired for union activity, the ALJ suggested a hearing where M. Bray
would attend, and Bray said to just give Santanaria the benefits. Bay did
not specifically rebut Santanaria s testinony but said only that he coul d not
renenfber participating inthe hearing. General unsel attenpted to obtai n
the UABrecords inthis natter, but was inforned by UAB that such records
are retained only for a short tine and were no longer available. | credit
Santanaria that Bray parti ci pat ed.

BN so, when taken through the tire incident step by step rather than
testifyinginanarrative, he said the dispute about the size of the tires
occurred at the tine he sawthe wong size tires inthe trailer and asked
Santamaria about them (11:116.) This, of course, neans Santanaria did not
ignore an instruction by Bray to use a specific size. | credit this version
because | believe Bray was being nore careful and thoughtful in his answers
thanin his narrative.

Anod al so testified that Santanaria acted sonewhat |ike a "knowit
al.” (11:91.) Santanaria was asked only if he felt he knew nore than Vod,
and he said "no," he was VWod' s assi st ant

19



Santaraaria did not argue nuch wth him (11:113.) He a so conpl ai ned
Santanaria would not tell himthat he could not get to a job right away because
there was nore pressing work already waiting. Later, however, he acknow edged
that Santanaria usually did informhim (11:119-120; 148.)

He testified he talked to Santanaria several tines about these probl ens
throughout the entire 2 years Santanmaria was in the shop, but he coul d not
recall any specific instance. Again, he later recanted and said the probl ens
occurred mainly in 1989 and that he had tal ked to Santanaria 2 or 3 tines that
year about them® (I1:119-120, 146-147.)

M. Santanaria testified he never decided on his own to put off work
Bray asked himto do, and denied that Bray or anyone el se ever told himhe had
postponed a task to do a less inportant one. He stated that if JimVWod were
not in the shop and a worker cane in wth sonething to be repaired, Santanari a

had al ways been able to check wth Bray or Guz. | findit highly

and had no probl emfollowng his orders. (1:49,62) | believe Bray and Véod
exaggerated the extent to wiich this was a probl emas they did in the other
instances noted, but 1 do not believe their testinony was a fabrication.
However, after evaluating all the evidence, | conclude this was an annoyance,
but was nothing newand not such an issue wth themthat it led to
Santamaria s firing.

PRray also testified that a nonth or so before the tire incident, he had
asked Quz to speak to Santanari a because he (Bray) speaks very little Spani sh
and Santanaria s Bnglish is limted. This testinony causes ne to doubt his
testinony that he repeated y had spoken to Santanaria about probl ens.
According to Bray, Quz didtalk to Santanaria as he requested and reported to
Bray that Santanaria was responsi ve, so G uz thought the situation woul d
inprove. (I1:122-123.)
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unl i kel y he al ways checked wth one of themand do not credit this statenent.

He denied Bray ever told himthat Bray, not Santanaria, set priorities,
but stated he certainly understood that was the case. He al so deni ed ever
telling Bray his instructions were incorrect.® (111:103-104,107.) He further
denied ever telling Quz that Bray did not knowwhat was going on in the shop
and he did not have to explain things to Bray. (I11:113.)

M. Santanaria testified that Jack Bray did not tell himhowto do his
job, but did sonetines give himinstructions in English, and he (Santanari a)
would ask Quz or Qiirarte if he needed hel p in understandi ng the instructions.
(1:51,62.) Hetestified that Guz had never had a conversation wth hi mabout
Bray being angry wth Santanaria. (1:51.) He also testified he was not avare
of any probl emunderstandi ng Bray and had never been aware of Bray bei ng angry
wth him (1:54.)

JimWod was Santanaria s direct supervisor and was in the best position
to observe his work. He was nuch less critical than Bray or Quz who were
nore renoved fromthe shop.

He characterized Santanari a as basical ly a good worker and said part of
the probl emmght have been communi cation because Santanaria spoke only a

little Bnglish, and he (Wod) spoke | ess

% n contrast to this testinony, Santanaria corroborated that he told
Quz that Wod was wong about sone things, and he (Santanaria) was right.
According to Santamaria, Guz replied that VWod was getting ol d and no | onger
knew his job. (111:113-114.)
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Sanish.® (11:79.) Like Bray, Wod had a tendency to nake broad statenents
and then to noderate themas he thought about themor was asked to be nore
pr eci se.

Aso like Bray, he criticized Santanaria for abandoning work to do | ess
inportant tasks.® First, he said this occurred once or twce a day; then, he
sadit was only 20%of the tine, and, finally, he said he could only recall
one specific instance vhen it really nattered. * (I1:79-84, 89-90.)

Vdod testified there were never any problens wth the quality of

Santanmaria s work except for an instance invol ving

“n approxi natel y Qitober 1988, Wod tol d Quz that Santanaria was
"bul | headed" and didn't seemto want to followWod s instructions. Véod
candidly admtted he woul d get excited and speak |oudly to Santanaria and
under stood hi s behavi or caused Santanaria to bel i eve VWdod was angry at him
VWod was concerned and asked Guz to tell Santamaria that he was not angry,
but that they needed to be able to conmuni cate better. (I111:13.)

A\od, Guz and Hoyd Harlan testified Santanaria spent too nuch tine
chatting wth co-workers and even wth friends who did not work for the
Gonpany.  (11:91-92,97-98; 111:11,79-80, 108-109.) Santanaria testified
contradictorily that he had two friends wio woul d usual | y cone by and t hat
they cane only once for about 5 mnutes. (I11:112.) 1| donot rely on
Harlan's testinony. Hs testinony was vague and unconvincing. | had the
di stinct sense he was repeating what he had been told. 1 al so had the sense
that Wod and Q' uz overstated the case, and that Santanaria understated it.
However, the issue is howinportant was this elenent in the decisionto fire
Sntamaria. Listening to Guz and Veod, | amconvinced it is a nakewei ght
argunent. To the extent it occurred, | was not convinced it was worse in 1989
than in the past, Wod s testinony to the contrary notw thstandi ng, nor did
they convince ne it was a serious consi deration.

£ told Santanaria to fix a spray rig, and the work was not fini shed
when he returned. Santanaria s expl anation was that alot of little things
had cone up whi ch had needed to be done. The spray rig was needed
inmedi atel y, and VWod was not convinced that Santanaria had acted

appropriately.
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torqui ng an engi ne which occurred in March or April 1989. In that incident,
Santanaria did the work incorrectly and initially refused to redo the job as
VWod instructed saying it was not his fault, but eventually he did go back and
fixit. (11:91)

| note that even Quz and Bray had little to say to inpugn Santanarias
ability todo hisjob.® Infact, Bray testified that they put Santanaria in
the shop because he was nechanically inclined. ® (I1:112.)

VWod acknow edged he never specifically warned Santanaria that there
vere probl ens, saying he did not believe that was his responsibility.

(11:85.) Bray testified he never even gave

®Quz referred to an incident involving a diesel engine which occurred
while Wod was in the hospital in Septenber 1989, but testified that although
he teased Santanaria, he did not believe Santanari a had done anyt hi ng wong
and told himso. Santanaria, however, believed Guz did blane hi mand
testified Quz told himthat it was because of this incident that he
originaly received only a 15 cent raise. (I11:22-23 82-83,111.)

®Hoyd Hrlan tried to paint Santanaria as | ess than a conpet ent
enpl oyee testifying that there were sone jobs that had to be redone and t hat
he woul d drive by and see Santanari a worki ng on sonething and | ater observe
that there were still problens wth the item He had no specific recall of
any such situation and admtted that he did not knowif any such i nstances
invol ved Santamaria being at fault. | donot rely on his testinony in
assessi ng whether there were problens wth Santanaria’ s work since it is at
odds wth that of Vod who was in a nuch better position to know

¥Santanaria, Gnzal es and Val dovines al | testified that the Gonpany had
a systemof providing witten warnings and that a worker could be fired on the
third such warning. (1:27, 109; 11:16.) Qonpany personnel deni ed such a
systemwas in place during the tines naterial herein. (11:137,154, 171.)

| findit unnecessary to resolve the conflict since the system if it
existed, was not enforced. | do not credit the workers' testinony that
Mt el ongo stated at the ctober 23 neeting that the systemwoul d henceforth
be enforced. There was
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verbal warnings in the sense of telling soneone she or he would be fired if
they did not inprove. He believed intelling a worker if he were dissatisfied
and trying to work wth the individual and if things did not work out, he
would just let the person go. (I11:137.) Hs testinony sounded truthful .

John Quz testified he never on his own told Santanaria there were
problens wth his work but did so only on behalf of Jack Bray and Ji mVdod.
He spoke to Santanaria 2 or 3 tines at Bray's request. (111:5-6,16.)

Qe tine was the incident described by Bray which occurred a nonth or so
before Santanaria was fired, when Bray asked Quz totalk to Santanaria. Quz
al so described two other instances when Bray conpl ained to him

(e vas late in 1988 when Bray asked Quz what he thought of Santanaria
and told Guz he found Santanaria stubborn, that is, he wanted to do things
his own way, and Santanaria woul d j oke when Bray gave himinstructions or
ignore hhmand act as if he didn't understand. (I11:56, 78-79.) Santanaria
overheard this conversation and sai d he knew Bray was angry but that Bray did
not understand the shop. (I11:6.)

Quz testified that thereafter every 2 or 3 weeks Bray would tell GQuz
that Santanaria was not doing as well as he should. Bray' s testinony

indi cates the probl emwas not so pervasive, and | credit Bray.

no reason for himto rai se the subject, and the statenent does not fit the
context of the rest of his renarks.
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The second instance occurred i n approxi natel y August 1989, when Bray
conpl ained to Quz that Santanaria was not taki ng work seriously and asked
Quz to inpress upon himthat he needed to change. Quz talked to Santanari a
who agai n conpl ai ned that Bray didn't knowwhat was going on in the shop, and
he shoul dn't have to explain everything to Bray. Guz told himhe had to
followBay's instructions because Bray was the boss. (I111:9-10.)

Quz testified he al so spoke to Santanaria at | east three tines because
JimWod was upset but could recall only two instances specifically. Wod
confirned he asked Quz to speak to Santanaria probably 3 tines. (11:86-89.)

The first tine was in Qtober 1988, i.e. the incident when VWod asked
Quz totell Santanaria that VWod was not angry wth him Quz went into the
shop, and Santanaria cane up to himand sai d he knew VWdod was upset .
Santanaria added that VWod acted as if he thought Santanaria didn't know what
he was doi ng and woul d scold himas if he were Wod' s son. Santanaria sai d
VWod was wong, that he knewwhat he was doing. (I111:13-14.)

There were no probl ens for three or four nonths, but in February 1989,
Vdod saw Quz in the shop and told hhmSantanaria was still not followng his

instructions.® Quz spoke to

®A hearsay obj ection vas interposed, and this statenent was adnitted to
showwhy G uz spoke to Santamaria not to establish that Santanaria was not
followng instructions. General unsel was granted a standi ng obj ecti on on
this point, so none of Quz' testinony as to what Bray or VWod sai d about
problens they had wth Santanaria are admssible to establish the truth that
those problens existed iy Wod s and Bray's own testinony is admssibl e
for that purpose.
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Sant anari a who conpl ai ned that Vwod was al ways upset about sonet hi ng, that
they were getting along as well as possible and that he didn't understand a
lot of what Wod said.® (I11:16.) He asotold Guz he vanted to go back to
his old job of driving a forklift, but Guz told himhe was needed i n the shop
and to "hang in and do the best could."® (ld.)

M. Santanaria acknow edged that twce he told Quz he knew Vdod was
angry wth him Qnce was soon after he started working in the shop. Vdéod
woul d yel | and say things like, "get out of here, shit." Wod also called him
"stupid." (M. Santanmaria spoke these words in Bnglish. See, 111:120.) A
first, since he understood only a little English, he believed Wod was
directing his bad language at him but after working in the shop for a while,
he observed that Vdod of ten sounded upset and behaved the sane way wth the
other workers. (111:113, 120.)

Sant anari a acknow edged that he asked G uz to send himback to his
forner job. Afewweeks later, Quz told himhe had to work in the shop if he
vanted to work at the Gonpany. (1:50-51.) Santanaria stated he believed the
probl emhe and Wod had was the | anguage barrier, and that he generally did

not have troubl e

®n cross-exanination, Quz becane confused as to the dates of these
conversations. (111:81,91,94.) Based on the evidence as a whol e, | concl ude
they occurred in Qrtober 1988 and February 1989 as he testified to on direct
examnation. | so find prinarily because he testified the February
conversation occurred the sane year Vdod went to the hospital .

“'n viewof the Gnpany's policy of transferring workers to where they
were nost needed and coul d function well, | find that the various probl ens
wth Santanaria were not that severe or el se the Gonpany woul d have noved him
to other work.
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conmuni cating wth Geg Harl an who al so gave himinstructi ons al though usual |y
for snall jobs. It wll be recalled that Geg Harl an had sone know edge of
Soani sh. ® (1:52-53.)

Despite VWod' s behavior, Santamaria testified he did not believe Vod
caused himto be fired. Rather, he thought G uz was responsi bl e because he
was upset that Santanaria had gone to Hoyd Harlan and gotten an additi onal
rai se, because he and the other workers conpl ai ned, and because Santanaria got
involved in "natters of the union."® (111:123-124.)

Santanari @' s Terminati on

Quz' version of the decision to termnate Santanaria differs from
Bray's. According to Quz, his input was limted to agreeing wth Bray that
Santanari a was very stubborn and frequently woul d not fol l owinstructions.
(111:20.) Wen Santanari a accused Quz of being responsible for his being
fired, Quz denied it, and said Bray had tal ked to Hoyd, they had called in
Quz, and he had nerely agreed Santanaria shoul d be terninat ed.

| have credited Bray's testinony that he di scussed the

“Quz testified he vas not nornal |y called on to translate for VWod and
Santanaria and did so only when natters were conpl i cated such as having to do
sonet hi ng froma book, such as torquing an engine. (I11:18.) Quz al so
testified he woul d hear Santanaria tal king on the phone to peopl e about
autonot i ve parts, and usually he could tell themwhat they needed to know
(111:20.)

“H& did not explain the last remark, and there is no evidence of his or
other workers' involvenent inaunion prior to his being fired. Nor is there
any allegation he was fired for union activity.
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firing extensively wth Quz because he wanted Quz input because if Bray vere
the only one having trouble wth Santanaria, then perhaps it was not Santanari a
but sonething relating to Bray. n the other hand, if others had probl ens too,
thenit was tine to bring the problemto Hoyd Harlan. (I1:143.)

As noted above, the fact that Bray felt the need to discuss the firing
extensively wth Guz causes ne to believe Bray was not sure he was going to
fire Santanaria at the tine of the tire incident but was considering, it and
Quz' input was determnative. This fact al so causes ne to concl ude that it
is unlikely they had been discussing Santamaria all summer. |f they had, it
is highly unlikely Guz woul d never have nentioned Vdod' s concerns or his own.
And had he done so, Bray woul d not have needed to ascertain he was not the
only one who had trouble wth Santanari a

Turning to the termnation itsel f, because he speaks Spani sh, G uz was
selected to tell Santanaria he was fired. n Noventer 11, Quz radi oed
Santanaria to cone to the shop where he gave himthe news.

According to Santanaria, he asked Guz why he was being fired and if he
had done sonething wong. Guz responded he had it "up to here" (indicating
the top of his head) because Santanaria tal ked too nuch to all the workers.
(1:23-24.) Quz testified he could not recall saying anything |ike that.
(111:30.) Gven Quz' failure to specifically deny the statenent, | credit
Santanaria, but | find the renark of little

28



probative value since it is not clear whether Quz referred to Santanaria’ s
"visiting' at the shop or neant he encouagi ng other workers to protest or
what. There is no evidence of the latter, and none of the Gonpany w tnesses
suggests the "visiting' was so serious that it was the nain reason Santanari a
was fired.

Santamaria told Guz he wanted a witten expl anati on of wiy he was bei ng
fired® Quzrepliedthat he should turnin his keys, get his tool's, and "get
the hell out." (1:24-25.) Santanaria gave himhis keys, and Guz went to the
shop.

Santanaria testified he then spoke to Bray in English and asked what he
had done wong. In order to denonstrate that he was able to do so, Santanari a
gave this portion of his testinony in Ehglish. H said that Bray replied,
"You' re too nuch troubl e" and that he al so said Santamaria caused hi m(Bray),
Quz and Hoyd a lot of problens. Santanaria then asked himfor a witten
explanation, and Bray replied, "l don't know | don't know | don't speak
Soanish.” (1:26.) He testified Bray seened to understand what he had said in
English.® (1:54.)

Santanaria testified he wvent into get his tools and two ot her workers
Jorge Gonez and Gegorio Gutierrez were present. He pointed out to Quz that

there were wtnesses, denanded t hat

“There is no dispute that he asked for but never received a witten
explanation. (I11:30,114-115, 118-119.)

“Bray acknow edged he was present vhen Quz fired Santanaria but denied
that he and Santanaria spoke. Quz also recalled that Bray and Santanaria did
not speak. (11:1243; 111;82.) | found none of the wtnesses conpl etly
credible and amunabl e to credit one version over anot her.
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Quz repeat what he had said and vowed he would see Quz in court. Quz sad
nothing and Santanaria left. (1:26; 111:114.) Neither of these nen testified.

Quz' versionis sonewnat different. According to him when he told
Santanaria he was fired, Santanari a accused Q' uz of bei ng responsi bl e, sayi ng
Quz had a grudge and had told Aoyd that Santanaria had ruined an engine.®
This refers to the diesel engine incident described above which Guz said
occurred "right before the bl ow up, when everybody wanted nore noney...."
(111:24.)

Quz replied he did not blane Santanaria for that incident, that there
had been lots of "mshaps,” and that he and Bray had tal ked to Santanaria, but
he did not seemresponsive. Santanaria said he would get even wth Quz, and
Quz told himto just leave. Quz did not believe anyone other than Bray was
near by when the firing occurred. (111:21-22.)

Further Qedibility Determinati ons

Despite the fact that both Bray and Wod tended to exaggerate sonewhat,
their testinony about the tires and engi ne torquing i nci dents sounded true,
and | credit themdespite Santanaria' s denials. | aso credit themand Quz

that Santanaria sonetines i nappropriatel y changed work priorities, but

®Sant anari a deni ed being angry with G uz when he was fired and said he
was disappoi nted that Guz was so "worked up,” and he did not knowwhy. But
then he testified he thought Guz caused himto be fired because he had asked
for the raise to $6.00 based on Guz' comment that they woul d see how nany
such checks Santanaria would receive. (1:54-55.) | credit GQGuz that
Santanaria was angry and accused Quz of bei ng responsi bl e.
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| amconvinced Bray and Guz greatly overstated the situation and that it was
only an occasi onal probl em

JimWod had the nost opportunity to observe Santanaria. He seened
generally candid, and | find he best described Santanaria s work. Nanely, he
was basical |y a good worker, but there were sonetines probl ens. These
probl ens, however, did not surface just before Santanaria was termnat ed but
had surfaced periodically during his nore than two years in the shop.
MIl. SEHRG O GNALES

Sergio Gnzal es was a year-round, pernanent enpl oyee. He was hired in
My 1988 as a general ranch worker. He perforned a variety of jobs including
driving a forklift during the harvests until md-April 1989 when he was
assigned the regular task of irrigating an area of the ranch referred to as
"La Loma" ("the hill") where he worked until mid-Qctober when irrigation
ceased for the wnter.® Thereafter, he sprayed fertilizer in the cattle
pastures until he was laid off on Novenier 11. (1:95,122.)

Oh Saturday, Novenber 11, Guz told himwork was very slow and he was
laying Sergio off for a fewdays.” A though he had

“Hs uncle, Pedro Gonzal es, had previously had the job, but he was
needed el sewhere on the ranch so he suggested they let Sergioirrigate and
trained himto do the work.

“l do not find this testinony inconsistent with the fact that Sergio
returned on Minday to ask either why he had been fired or whether he had been
fired versus laid off (Sergio testified both ways) because he needed to give a
reason in order to collect unenpl oynent benefits and to know whether to | ook
for another job. Inviewof Santanarias termnation, Sergio's query is
under standabl e despite what Quz had initially tod him Cuz
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never been laid off before,® Sergio responded, "Fine." | credit Sergio rather
than Quz on this point since Sergio was quite credi bl e wiereas Guz' s
testinony on various natters was inconsi stent and exaggerated. (CGonpare, 1:96
wth I11:4850.)

According to Guz, he and Bray had been di scussi ng since early Sept entoer
that Sergio mght be a layoff candidate. During the first week of Novenber,
they and Hoyd Harl an di scussed the fact that work was sl ow ng down and tal ked
about the quality of various enpl oyees' work. They did not feel Sergio was
"putting out enough effort" and decided to lay himoff.® (111:46-47.)

Geg Hrlan testified he nornal 'y woul d have been included in the
di scussi on of whether |ayoffs were needed and, if so, who would be laid off,
but he was at the northern ranch for several days before Novenber 11 and did
not return until late that

replied Sergio should say he had been laid off. (1:97-98, 126-127.) A
that tine, according to Quz, Sergio and Gabe had not been termmnated. He
did not say when that decision was nade.

“+& had been on vacation fromapproxi nat el y Decener 24, 1988 unti |
February 12, 1989. (1:97.)

®Quz testified that work typically sl ons down i n Novenber and Decenfer
and if there are going to be layoffs, they occur during this tine. Wether or
not there are layoffs depends on howthe ranch is doing financially. H oyd
Harl an woul d decide if layoffs were necessary and i nformthe supervi sors.
(111:47-48.) There was no specific testinony as to the ranch's financi al
condition in 1989 versus 1988, but the fact that rai ses were given |l ogical ly
suggests the ranch was not doing poorly. Further, the evidence is that Bay
and Q' uz approached Hoyd Harlan about getting rid of Santanaria, Sergio
Gdnzal es and Val dovi nes rather than the other way around. It is clear Harlan
relied heavily on his supervisors since he was busy wth other natters and
wth regard to the events at issue sinply foll oned thei r suggestions.
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afternoon. (11:175,182-182.) He did not knowin advance that Santanaria was
going to be fired or that Sergio and Val dovines were going to be laid off. He
found out when he contacted QG uz when he returned | ate on the day that
happened. ® (11:182,184.) H's testinony belies that of Quz and Bray that
there had been ongoi ng di scussi ons.

According to Bray, Sergio was laid off because irrigating had ceased for
the wnter, his work was not satisfactory, and the Gonpany did not plan to
have himirrigate the next season. He also testified that Sergio did not fit
inwell wth another crew but did not give any exanples of this clam
(11:127,132.)

Bray testified he had firsthand know edge of Sergio's work because Bray
was often called inif there were problens on La Loma since he was one of the
few peopl e still on the ranch who had hel ped instal | the underground
irrigation systemused there. He cited an instance when he told Sergio to fix
aleak, and the next day it was not fixed. (I1:127-128.)

Sergio denied he ever refused to fix a leak pointed out to himor that
he ever let afield godry.™ (111:131-132.)

Pquz testified Geg vas mstaken when he said that he and G uz had
talked at the ranch. Rather, Geg had called himthat evening. The
conversation was not described. (I11:51.) | credit Harlan. | found hima
si ncere W tness.

I\y sense of Bray is that he exaggerated things in order to try to
support Quz and the Gonpany, but generally tried not to be untruthful .
However, | found Sergio a very good wtness, and | credit his denial that he
didnot fail or refuse to fix aleak pointed out to himby Bray. Sergio
struck ne as neither careless nor resentful to authority. | just do not
bel i eve he woul d have ignored the instructions of such a high | evel supervisor
as Bray.
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He al so denied he had troubl e working wth others sayi ng he worked well in
crews before being transferred to irrigate.® (I111:131.)

Bray and Quz both charged that Sergi o had neglected nonitoring the
emtters®intheirrigationline but their testinony i s i nconsistent.

Bot h showed the sane tendency to exaggerate as they did when testifying
about Santanari a.

Initially, Bray testified Sergi o shoul d have been able to find any
emtters that were plugged wthout waiting for the trees towlt fromlack of
water. (11:129.) Yet, el sewhere, he testified that the irrigator coul d not
cover an entire fieldin one day, and that watching for wlt was one of the
best ways to determine if an emtter were cl ogged because checki ng each
emtter is an enornous task. (11:157) | credit the latter testinony because
it was delivered in a spontaneous fashion as part of a general explaination on
how the orchard was irrigat ed.

Bray testified that Sergio asked Quz for help 2 or 3 tines.

®Srgio testified that right after the Gotober 23 neeting when Sergio
had conpl ai ned about not getting vacation, Bray had offered himwork at Bray' s
own ranch sayi ng he was | eavi ng Harl an because the Gonpany had a | ot of
problens. According to Sergio, his uncle Redro was present, however, his
uncle did not testify. (1:99.) Bay denied that he had offered Sergi o work
at his ranch; he said he did virtually all the work hinsel f. (I1:134,139-140.)
| credit Sergio because | found hima very good wtness whereas Bray was nore
amxed bag. Qearly, Bray woul d have reason to be entarrassed at trying to
hire anay a worker and had reason to avoid admtting doi ng so even absent
vanting to avoid the inplication that his assertions about Sergio s all eged
poor work were untrue.

®The enitters (initially translated incorrectly as "neters") are the
points on the drip irrigati on systemwhi ch di sperse the water.
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Not only did he not say specifically that Sergio' s requests were beyond what
coul d be expected, he ultinately testified that he had never seen Sergio
handl e a problemwth the emitters inproperly and that |ack of work was a

bi gger reason for letting Sergio go than the quality of his work. (I1:131-
132, 158.)

Quz testified Sergi o began conpl ai ni ng about one nonth after he started
irrigating and asked for hel p "constantly" by wiich Guz said he neant at
least once a week. (111:41-42,44.) Quz said Sergio conpl ai ned that 90%of
the emtters were clogged, but when Guz investigated, he found only 6 or 7%
were clogged. | note thisis still nore than the 1%or 2%Bay sai d shoul d be
expected. (Conpare 11:155-156 wth |11;41-42.)

Later, Quz reduced his estinate and said he sent people to help Sergio
4 or 5tines during the sunmer and that a "few tines he did not because he
had no one to spare or because he thought Sergio coul d handl e things hinsel f.
(11:44-45.) Qearly, this neans Sergi o conpl ained far | ess than every week
fromMy to md- Ct ober.

Sergio confirned that he asked for help but stated he did so only 2 or 3
tines and it was toward the begi nning of the season when, as everyone agrees,
the emitters are nore likely to cause troubl e because they have not been used
over the wnter. Herealized there was a problemin early My because the
trees were wlting.

Sergio testified Quz never told himhe was asking for help too often.

Nor did Guz ever say he was dissatisfied wth
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Sergios work.  (1:94-95, 122.) Quz acknow edged he never told Sergio he was
not doing a good job although he did tell Sergio that previously there had not
been such a problemwth emtters being clogged. He said he did not conpl ain
about Sergio's work because he hoped things would work out. (111:44-46.)

| find Gnzal es asked for help relatively fewtines, that his requests
were not excessive and that no one told himthey were. General ly, Gonzal es
seened a sincere W tness.
IX GABRE. (GBE) VALDOA NS

Gabe Val dovines was hired in Septenber or Novenber 1988. He al so was a

pernanent, full-tine enployee. He perforned a wde variety of jobs when he
was not attending to his prinary work of tending the cattle, repairing fences,
and bui | ding a section of fence (a project which was conpl eted at sone
unidentified tine prior to his layoff). (I1:3-5,125,174.)

The cattle work was busiest inthe wnter when the cattle were brought down
to Qovis fromnorthern Glifornia Viden M. Val dovines worked wth the cattle
and on the fences, he worked nai nly under Geg Harl an, and when perforning ot her
tasks was supervised by Guz or Isnael Qirarte.

Geg Harlan spent quite a bit of histine inthe cattle operati on and
of fered no negative observations about the quality of Val dovines work.*

Hoyd Harlan bel i eved Val dovines did a

*\al dovi nes testified that both Geg and Aoyd Harlan had said his work
was fine. (11:8, 27-29.) Geg likely conveyed that inpression since he
acknow edged he probabl y thanked Val dovi nes when he assisted him S nce he
was not at the ranch the day Val dovines was laid off, | do not credit the
speci fic inci dent
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satisfactory job onthe fence repairs he did. (11:101.)

Both Bray and G uz acknow edged they had little invol venent in these
operations and therefore little opportunity to observe Val dovines.® Bray even
msi dentified Val dovines as Sergio Gnzales. (I1:125-126.)

There are a nunber of odd things about Val dovi nes' |ayoff. He was
hired, according to Bray, to work wth the cattle and had done so for a year.
Yet, he was laid off because of a supposed | ack of work just at the tine of
year the cattle were comng to GQovis. Further, it is not clear when the
deci sion was nade, and no one accepts responsibility for naking it.

Quz testified he, Bray and Harl an tal ked about possi bly |aying of f
Val dovines for a nonth or two, but did not decide to do so until the very day
they actually laid himoff. (111:61, 77-78.) But, el sewhere, he testified
the decision to lay off Val dovines was nade in early Novenier at the sane tine

they decided to lay off Sergio Gonzales. (111:86-87.)

described by Valdovines. (11:175-176.) Athough Hoyd Harlan sai d he doubt ed
he conpl i nent ed Val dovi nes because he was not the sort of person who tended to
hand out conplinents, the incident Val dovi nes descrl bed did not invol ve a
gratui tous conplinent. (11:29,101.) Val dovi nes’ versi on sounded si ncere.

®A though G uz had the opportunity to use VAl dovi nes for pruning,
veedi ng, and ot her tasks begi nning in Septenter, he acknow edged that | snael
Quirarte was assigning work to Val dovines and Guz real |y did not know what
Val dovi nes was doi ng because he (Guz) did not get intothe fields that often.
Hedidrecall telling Qirarte to have Val dovines put out poi son for squirrel s
which is the work he was performing when he was laid off. (I1:7; 111:55, 61-
63, 72.) Quz believed Qurarte was usi ng Val dovi nes about 80%of the tine,
and Geg was occasional |y using hmto nend fences. (I111:73.)
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Quz, Bray and Hoyd Harl an each denied deciding to lay off Val dovi nes.
Harlan credibly testified he just approved a recomnmendati on fromone of the
supervi sors--he could not renener if it was Guz or Bray. (I1:102, 106.)

Bray testified he did not have nuch to do wth the deci si on because he
had little to dowth the cattle operation. Heindicated it was nmainly Guz
deci sion as to both Val dovi nes and Gnzal es, that he (Bray) was just "in on
the discussion.” (I1:124-125 132.)

Quz testified that Bray and Harlan told himto lay off Val dovi nes.
(111:60.) He said he did not knowwhy Val dovi nes rather than sone ot her
person was pi cked for layoff, but then he admtted having given input into the
decision inthat he stated that Val dovi nes appeared to cone to the shop too
often. But then, he al nost i nmedi atel y backtracked and said that Val dovi nes
probably had a legitinate reason to be there, but the probl emwas he stayed
too | ong whi ch Quz deduced fromthe fact that he woul d drive by and woul d
cone back 15 or 20 mnutes | ater and Val dovi nes woul d still be there.
(1'11:74-76.) He acknow edged that Val dovi nes usual |y provided a reason for his
being there vihen Quz inquired.® (1d.)

Bray also testified that Sergio seened to go to the shop too

®Quz testified he coomented once to Val dovines that he seened to cone
to the shop too nuch, and Val dovines replied that he would try not todo it so
often. | do not consider Val dovines' response an admssion. This is the type
of response a worker woul d reasonabl y nake to a supervi sor wthout any
intention to agree the observation was correct but sinply to acknow edge t he
supervisor's authority.
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often for supplies and to talk to Santanaria, but when pressed, he acknow edged
there was no way he could be sure the trips were unnecessary. (I1:133,153.)
Bray had no other negative conments about Val dovi nes' work.

Hoyd Harlan al so observed that Val dovi nes seened to spend too nuch
tine talking to other workers, but Harlan said he observed this when
Val dovines was pruning wth a crew (11:105-106.) Hs testinony was very
general, and the only crew neniber he coul d recall was Val dovi nes which is odd
since no reason appears Wiy he shoul d renenber only him The fact that
Harlan rarely involved hinsel f wth the workers casts further doubt on his
t esti nony.

Fomlistening to them | amconvi nced Harl an and Bray were recounti ng
what they had heard fromQuz, and | do not rely on their testinony. In any
event, | was not persuaded that any of the three was truly concerned this was
aserious natter. Their testinony sounded as if they were stretching to cone
up wth sonething negative to say about him

Val dovi nes deni ed stopping by the shop just to chat wth Santanari a.
Wen he was there, he talked to himabout whatever it was that he needed.
(11:40.) He also denied standing around tal king to co-workers except during
| unch or on break, and testified he did not lag behind inwork. (111:135.)
He also denied that Guz or anyone el se conpl ai ned about his work. | credit

hi s testi nony.
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The Layof f

h Saturday, Novenber 11, Val dovi nes had fini shed work for the day.

Quz came over and told himhe was |ayi ng himoff because work was very sl ow
but Guz did not say howlong he would be laid off. (I1:7.) Val dovines asked
why he was being laid off since Hoyd Harlan had told hi mhe was a per nanent
worker. Quz replied only that Hoyd had told himto | ay Val dovi nes off.

Quz then just wal ked anay. (11:24.)

The next day, Sunday, Val dovines and Entel no Santanaria went to the
ranch to try to find Hoyd Harlan. They had brought Ranon Gonzal es, who spoke
English well, to ask Harlan why they had been laid off. They found Harl an at
the office, and Gnzal es spoke to Harlan on their behalf. Harlan acknow edged
he knew about the situation but indicated he did not want to tal k about the
subject and left. (11:7,26-27.)

X THE REQUESTS FCR REH RE

Sonetine in 1990, Santanaria and Val dovi nes went to the Gonpany of fi ce.
They saw Hoyd Harlan and said they wanted work and asked for an application.
Harlan replied there was no work and no applications.” (1:34; 11:16-17.)

*\/al dovi nes testified this conversation was in English. To denonstrate
that he did not nmisunderstand Harl an's response, General unsel stated in
BEnglish the words Harlan testified he had said to Val dovines. She asked
Val dovines to repeat, alsoin English, what she had just said. He repeated the
essence of what she had said. (111:142-143.) Respondent's counsel then asked
Val dovines to say in English the words he had testified Harlan had sai d on
that occasion. Athough by no neans fluent, Val dovi nes again was able to give
the essence of the statenent. (I11:144.)
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Hoyd Harlan recal l ed that Val dovi nes and Santanari a had asked hi mfor
work. He testified this occurred on a weekend when no one el se was in the
office, so he told themto cone back during the week and talk to one of the
supervisors. (11:102.)

| credit the workers as to their conversation wth Hoyd Hrlan. Even
though H oyd Harl an apparently only approved Bray' s reconmendati on to
termnate Santanaria, | find it unlikely he would have told Santanaria to
return later rather than sinply refuse to hire himsince, after al, he had
been fired.

Ater speaking to Hoyd Harlan, Santanmaria and Val dovi nes went to the
shop because Santanaria wanted to say "hel 0" to JimWod. They saw Shawn
S evenson who greeted them But then Guz cane over and spoke to Shawn who
then cane back to themand asked why they were there. They said they want ed
work, and Shawn told themthere was none available. They replied that H oyd
had just told themthat. Shawn then told themto | eave the area i nmedi atel y
and if they wvanted to talk to anyone todo it by the road. (1:35; 11:17-18.)

| credit the workers as to the events at the shop. Guz did not deny
the incident, and Shawn Sevenson did not testify.

Sergio Gnzal es testified he went to the ranch al one sonetine in md-
1990 to seek work. He asked Shawn S evenson for a job, but Shawn replied
only, "Not here.” (1:110.) As noted, Shawn Sevenson did not testify. |
credit Gnzal es.

A, VIRERS WO PARIT A PATED | N THE GCTABER 23 MEET NG

Inaddition to the three al |l eged di scri mnatees, Gbriel
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Val dovi nes, Sergio Gnzal es and Entel no Santanaria, ten other workers were
identified as having participated in the Gtober 23 neeting. The parties
stipuated to the tenure of these individuals wth Respondent after this
neeting based on the Gonpany' s payroll records. (111:95-98.)

Those records showthat as of January 18, 1992, the date records were
provided to General unsel, six of the ten people were still working for
Hrlan. Qe of these was Ranon Gnzal es who had acted as a spokesperson. ®

Pedro Gonzal es and (et avi ano Roberto Gonzal es (Sergio' s uncl e and
father) both left as of My 3, 1990. Roberto went on disability | eave, and
Pedro returned to his famly in Mxico. (I1:172-173.)

Rudol fo Garreon | eft the Gonpany as of My 5 1990, and Martin
Rodriguez left as of Septentber 22, 1991. The only worker who left work in
1989 was (onrado Gantu who | eft on Decenter 16, 1989. There i s no evi dence
why these individual s | eft.

As noted previously, the Gonpany acknow edges that on Decenber 11,
1989, it hired an individual naned Phone Sonvang i n the sane cl assification
as Val dovi nes and Sergio Gonzal es and that he worked until February 3, 1990.
There is no indication why he left the Gonpany. (111:100-101.)

LEGAL ANALYS' S

In order to prove an allegation of discrimnatory di scharge

*The others were: Jose Mdrigal, Gerado Rodriguez, Giillerno
Qtiz, Mguel (havez, and Paz Estrada.
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or layoff, the General Qunsel nust prove that the enpl oyer knew or believed
that the alleged di scrimnatees engaged i n protected concerted activity and
di scriminated agai nst thembecause of their participationinthat activity.®

(Lawence Scarrone (hereafter "Scarrone”) (1981) 7 AARB Nb. 13.) (nce the

General Qunsel has established a prina faci e case, the burden of proof then
shifts to the enpl oyer to prove that the decision woul d have been the sane
even absent the protected activity. (N.RBv. Transportation Minagenent Qorp.
(1983) 462 US 393 [113 LRRVI2857]; Wight Line (1980) 251 N.RB 1083 [ 105
LRRVI119], enf'd. NNRBv. Wight Line (1st Gr. 1981) 662 F. 2d 899 [108 LRRVI
2513].)

There can be no doubt that wages, the other benefits, and the treat nent
of forenan GQuz about which the workers' conplained cone wthin the anit of
protected activity. Athough Respondent characterizes the conplaints as
individual, it concedes they were nade as part of a group effort to bring all
the conplaints to the attention of nanagenent for resol ution.

Respondent cites no | egal authority whi ch woul d characteri ze

\Mere the allegation is an unlawful refusal to rehire or recall,
Gneral Gunsel nust prove there was work avai | abl e when the enpl oyees appl i ed
for it and that it was the enployer's practice to recall or rehire workers.
(Aton Garatan & Son (1982) 8 AARB \b.83.) (eneral Gunsel has nade no such
allegation here and relies on the refusals to rehire as supporting evi dence
that al t hough Respondent characterized its action regardi ng Val dovi nes and
@Gnzal es as a layoff, it was not, but was instead a ploy torid itself of
these troubl enakers. | find the refusals to rehire i nconcl usi ve since there
V\askno evi dence work was available or that the Gonpany recalled | aid of f
wor ker s.
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the workers' activity as anything but concerted activity, and | find the
workers' support for one another when they presented their grievances in the
Qctober neetings constituted protected concerted activity.® Qearly, the

el enent of know edge i s established since the conpl aints were nade to
nanagenent. Having found General Gounsel has established the first two
elenents of its prina facie case, | turn to the i ssue of causal connection.

Qher than Guz' comment to Santanaria after the latter obtained his
second raise in ¢tober, there is no direct evidence to connect the dismssal s
wth the workers' conplaints. As in nost such cases, one nust | ook to
circunstanti al evi dence.

Timng is aways a highly significant factor. Here, less than three
weeks after the workers confronted nanagenent, three out of 25 year-round
enpl oyees were di smssed.

M. Santanaria had worked for the Gonpany for sone 6 years. Val dovi nes
and Gonzal es had been there for | ess than two years but had never been | aid
off before. The timing strongly suggests a connection between their di smssal
and their conpl ai nts.

Inaddition to the proximty of the dismssals to the protected activity,
the fact that all three nen were disnissed at the sane tine™ al so tends to

support General ounsel ' s case.

®The conpl ai nts were inherently individual to sone extent in that
Respondent did not grant across the board wage i ncreases, so the anount of the
raises varied fromone worker to the next. Smlarly, severa of the
criticisns regarding Quz' treatnent invol ved i ssues specific to an
i ndi vi dual .

®Quz and Bray reasonably explained that it is easier to let soneone go
at the end of a pay period whi ch explains why they were all di smssed on
Novener 11, but does not expl ain why the
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Wrk tends to taper off, not end abruptly -- at least not so abruptly as to
necessitate the si mil taneous disnissal of over 12%of the workforce® vhere in
the proceedi ng year no workers were laid of f.

Athough timng is a very significant factor in determni ng casual
connection, it is not enough by itself. Departure frompast practice, giving
fal se or inconsistent reasons -- or no reason -- for adverse actions are al so
significant elenents in establishing the request connection.

Typi cal |y, according to Respondent, Hoyd Harlan woul d reviewthe
ranch's financia condition and i nformthe supervisors whether |ayoffs woul d
be necessary. Enpl oyees' raises al so depended on the ranch's financi al
condi ti on.

The fact that no one was laid off in 1988, that operations in 1988 and
1989 were about the sane, that there was no show ng the ranch was in worse
financial condition in 1989 than in 1988, and the fact that none of
Respondent' s wtnesses testified that this nornal triggeri ng nechani smwas a
factor in 1989, all support General Gounsel's prina facie case. ®

Additional ly, athough Quz testified at one poi nt that

need arose to dismss themall in the very sane week.

% note that the three disnissals constitute a reduction whichis
approxinately a full %as large as the layoffs in 1991 when there was no
citrus harvest at all, and thus attendant functions woul d have been greatly
reduced or elimnated altogether. This fact nakes the si mul taneous di smissal
seemvery | arge.

®The fact that raises were nade in Qctober al so indicates the ranch' s
financial condition was not an issue.

45



H oyd Harl an suggested | ayi ng of f Val dovi nes because there was not enough
work, | have credited Hoyd Harlan that he was only followng Bray' s and
Quz's suggestions regarding the layoffs and firing. The weight of the
evidence indicates that Bray and Quz cane to himas opposed to the nornal
practice of himdirecting themto prepare for |ayoffs.

The considerations | have discussed apply to all three workers. | turn
nowto the el enents which are specific to each.

Gabe Val dovines was hired specifically towrk wth the cattle. In
Novener, the cattle were noved fromQincy to QGovis for the wnter. Thus,
even accepting that in Septener and Getober the ranch was using Val dovi nes in
various jobs apart fromthe cattle operation (wich Val dovines did not deny),
the very work he was specifically hired to do was just beginning, and he was
the only enpl oyee assisting Shann and Geg wth the cattle. These facts cast
serious doubt on Respondent’s assertion that he was laid off for |ack of work.

Further, Quz testified contradictorily that Val dovines was | aid of f
because he observed there was no nore work for him that he and Bray told
Qiirarte what assignnents to give Val dovines, and that he (Quz) did not
real |y knowwhat Val dovi nes was doi ng because Qiuirarte was giving himhis work
assi gnnent s because Quz was too busy to get out into the fields nuch. These
contradi ctions al so cast doubt on whether or not Quz personal |y knew whet her
work was avail abl e for Val dovines and rai se the likelihood that |ack of work

was not the true



reason he was laid of f.

There is also the fact that al though Geg Harlan woul d nornal |y be
consul ted about |ayoffs, he was not inthis instance. This is especially odd
since he ran the cattle operation. |If lack of work were the real issue, it is
logical that Guz and Bray woul d have checked wth Geg.

Geg, the person who worked the nost wth Val dovi nes, had no negati ve
comments about his work. Nor did Guz or Bray who acknow edged they had very
little to do with the cattle operation. ®

Quz testified both that Hoyd nade the decision and that he was not sure
who did. | have credited Harlan that he nerely approved the suggestion from
either Bray or Quz, he could not renenber which.®

Q uz acknow edged he gave i nput whi ch consisted of criticizing
Val dovi nes' "visiting' at the shop. As noted previously, although Bray
attenpted to back up Quz' criticism ultinately he admtted he had no way of
know ng whet her the frequency of Val dovines' visits or their length were
unreasonabl e. Bray also said he had little to do wth deciding to lay of f
Val dovines, that it was mainly Quz' decision. Fomthe foregoing, | conclude

Quz was the person who suggest ed

%The fact that \al dovines was offered the opportunity to transfer to
Qui ncy where he woul d have worked wth little supervision al so indicates
Respondent’ s confi dence in his work.

® have discounted Harlan's testinony about VAl dovi nes hol ding up work in
the pruning crewand the inplication that this was a notivating factor in
Harlan's agreeing to the layoff.
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| ayi ng of f \al dovi nes.

This conclusion is reinforced by Geg Harlan's and Q' uz' s testi nony
regarding Geg bei ng anay wen the decision to |ay off Val dovi nes was nade.

It seened to ne that Geg was still upset that this had occurred, and | note
it was Quz he sought out to discuss what had happened.

Based on the foregoing, | find General Gounsel has established a prina
facie case. The burden of proof shifts to Respondent to prove that it did not
lay off Val dovi nes because he engaged in protected concerted activity.

(ne of Respondent's defenses is that it had no reason to retaliate
agai nst Val dovi nes, Santanaria or onzal es because they were not the only
peopl e to conplain and, surely, if it were going to retaliate, it woul d have
gotten rid of Ranon and Pedro whomit characterizes as the nost visible
conpl ai nant s.

Thi s argunent cuts both ways.® As General Qounsel notes, Respondent
need not be so blatant that it retaliates agai nst everyone who participated in
protected activity before a

®This is also true of Respondent's hiring of another general ranch
worker a nonth after the dismssal s herein. There i s no show ng t hat
Respondent had a practice of recalling its pernaneul workers. (The only
testi nony concerned its harvest workers.) The individual worked for only two
nonths. The tine lag of one nonth can support both the viewthat there was
work avai abl e or the contrary viewthat Respondent did not need the three nen
during this tine. The possibility for nanipul ati ng the workl oad nakes it
inpossible to tell which way the hiring of the additional worker cuts. For
exanpl e, wth JimVWod on nedical |eave and Santanaria his only assi stant,
soneone clearly had to do that job and what ever work that person had been
doi ng had to be picked up by soneone el se. Yet, no one was hired until a
nonth after the di smssal s.
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violation nay be proven. Qnversely, as Respondent argues, ten people in
addition to the three all eged discrirai natees conpl ai ned about wages, and the
ten renai ned working for the Conpany.

The pronpt ness w th whi ch the Gonpany responded to the workers'
conpl ai nts about the wages, and its wllingness to reviewthemand nake
adj ustnents argue agai nst the Gonpany |l ater retaliating against its workforce
to forestall future disturbances. Having just settled peopl e down after the
"blowup" it is reasonabl e to ask whether the CGonpany woul d want to stir up
new di ssenti on.

| find the significant factor is not who conpl ai ned about wages, but who
conpl ai ned about Quz since, as discussed, infra, | find he was the prinary
force behind the layoffs and Santanaria s di scharge. The only persons besi des
the three who were di smssed who publicly criticized Quz was Sergio' s father,
Qetaviano and his uncl e Pedro. %

Quz's denial that he heard these conplaints is disputed by even
Respondent’ s own wtness Mntel ongo. PRedro and Gt avi ano had worked for the
Qonpany | onger than Sergio, and di smissing co-workers or rel atives can send a
povwerful nessage. Respondent al so defends by arguing there was no work for
Val dovi nes. As discussed above, this rational e does not wthstand scrutiny.

| have discounted the testinony about Val dovi nes disrupting

A t hough one other worker conpl ained, he did so to Quz privately.
Ranon personal ly did not criticize Guz, but only voi ced conpl aints by
others'.
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work in the pruning crews by talking to other workers. The renai ning def ense
is that Val dovines was laid off because of his "visiting' at the shop. Yet,
no one cited this as an inportant factor, nuch | ess the deciding one. Further,
Bray's and Quz testinony was not convincing, and | credited Val dovi nes that
his trips to the shop were not excessi ve.

| find the significance of this criticismis that Quz was the source.®
Quz problemwas not just that VAl dovines chatted with Santanaria, but that
Quz saw a cl ose associ ation between the two. Santanaria had passed on to
Val dovi nes the negative cooments that G uz nade about the latter, and both nen
publ i cly conpl ai ned about himin front of his bosses.

The fact that three out of five of those who criticized Quz lost their
jobs, that Guz was the prinary force in the dismssal of each, the departure
frompast practice regarding |ayoffs, and the failure of Respondent to
establish that there was no work for Val dovi nes cause ne to find that his
| ayof f violated section 1153(a) of the Act.

Bray and Quz testified that Sergio Gnzales was laid off prinarily for
lack of work. Athough irrigation on "La Lona" had ceased for the wnter,
this hiatus in work occurred every year, but the irrigator was not usual ly
laid off.

Indeed, Sergio was not laid off in md-Qtober when irrigati on

ceased. Instead, he was assigned additional work

®Bray acknow edged he could not say this was a problem and | have found
he was nerely trying to support Guz when he initially testified on this

poi nt .
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wherever he was needed. This is in keeping wth the Gonpany' s policy of
transferring workers and putting themwhere they were best suited.

Sergi o had perforned nunerous jobs at the ranch, including driving a
forklift, which is work that is in denand during the harvest whi ch was j ust
begi nning about the tine Sergio was laid off. No one had ever conpl ai ned
about his work as a forklift driver, so absent specific evidence that no work
was available, the logical inference is that the Gonpany woul d have had hi m
work during the harvest.

Thus, even if | were not to credit Sergio' s testinony that Guz told him
that he could return to his forner job if the irrigation assignnent did not
vwork out, logically one woul d expect the Gonpany to continue to use himin
different positions. Hwever, shortly after the conpl aints, Respondent
stopped assigning himwork claimng that work ran out, but no one gave any
specifics to back up this assertion. In viewof the variety of jobs he had
perforned and the fact that the harvest had just begun, Respondent's
asseration is not convincing. As wth Val dovines, there is no showng of a
difference inthe financial condition of the ranch in 1989 versus 1988 whi ch
would justify Sergio' s |ayoff.

A though Respondent’ s wtnesses testified that |ack of work was the nain
reason for the layoff, they al so contended Sergio was not a satisfactory
worker. However, Bray and Quz gave contradictory testinony about his

perfornance as an irrigator,
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and | found that Sergio' s problens wth the irrigation were not excessi ve.
Thus, | do not credit the proffered reason that his work perfornance was the
reason for his layoff. Even Respondent's wtnesses testified | ack of work was
the determning factor.

General ounsel has presented sufficient evidence to show a casual
connection, and Respondent has not presented the evidence necessary to rebut
it. | find Gnzales layoff violated section 1153(a).

The case of M. Santanaria is nore conplicated. | have found that
Respondent had sone concerns wth his work, but they were not new and
Respondent' s w tnesses exaggerated them The fact that in late Qctober he
recei ved nore than double his initial raise alsoleads ne to believe that
Respondent was not that dissatisfied wth his work. JimWod, the person nost
able to observe Santanaria, testified he was basical |y a good worker.

As noted above, | believe Quz substantially influenced the decision to
termnate Santanaria. Santanaria s testinony denonstrates that Guz was
angered that he went to Hoyd to ask for araise. It is alogica inference
that Guz would al so be upset wth Santanaria s participation in the public
criticismof himin the ctober 23 neeting, especial ly coming on the heel s of
hisirritation about the raise.

Thus, both Santanaria s concerted activity and his individual
protest appear to be a substantial part of Guz

52



reason for encouraging Bray to fire Santanaria ® This conclusion is buttressed
by the fact that his discharge and the unlawful layoffs occurred at the sane
tine.

Santanari @ s case nay well be one of mixed notive, and, standing al one,
it mght be a case where | would find his di scharge suspicious but not be
convinced it was unlawful. But in conjunction wth the layoffs of Val dovi nes
and Gnzal es, | ampersuaded it too viol ated section 1153(a)

R

By authority of Labor Qdde section 1160.3 the Agricul tural Labor
Rel ations Board hereby orders that Respondent Harl an Ranch Gonpany, its
officers, agents, successors, and assigns shall:

1. QGease and desist from

(a) Dscharging, laying off or otherw se discrimnating agai nst
agricul tural enpl oyees because of their participation in protected concerted
activity;

(b) Inany like or related nanner, interfering wth, restrai ning or
coercing any agricultural enpl oyee in the exercise of the rights guaranteed by
81152 of the Act.

2. Take the followng affirnati ve acti ons whi ch are deened necessary to
effectuate the policies of the Act:

(a) Gfer Bntelno Santanaria, Sergio Gonzal es and Gabri el

Val dovines i nmedi ate and full reinstatenent to their

® have considered Santanaria' s accusation that QG uz fired hi mbecause
he went to Hoyd Harl an and because of the diesel engine incident. CQuz
denied the latter, and, based on all the evidence, | concl ude that
Santanaria s conplaints about Guz in the Gctober neetings was al so a
notivating factor.
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forner positions of enploynent, or if their forner positions no | onger exist,
to substantially equival ent positions wthout prejudice totheir seniority and
other rights and privileges of enpl oynent;

(b) Mike whol e Entel no Santanaria, Sergi o Gonzal es and Gibri el
Val dovines for all |osses of pay and other economc | osses they have suffered
as aresult of Respondent's unlawful discharge or |ayoff of them Loss of pay
Is to be determned i n accordance wth established Board precedents. The
avard shal| reflect any wage increase, increase in hours or bonus given by
Respondent since the unlawul acts. The award shal | include interest thereon,
conput ed i n accordance wth the Decision and Oder in E W Mrritt Farns
(1988) 14 ARB Nb. 5;

(c) Preserve and, upon request, nake available to the Board and its
agents for examnation and copying, all payroll records, social security
paynent records, tine cards, personnel records and reports, and all ot her
records rel evant and necessary to a determnation, by the Regional Drector,
of the backpay period and the anount of backpay due under the terns of this
or der;

(d) Sgnthe attached Notice to Agricultural Enpl oyees ("Notice")
and, after its translation by a Board agent into all appropriate | anguages,
nake sufficient copies in each | anguage for the purposes set forthinthis
Q der;

(e) Mil copies of the attached Notice, in all appropriate

| anguages, wthin 30 days of issuance of this order
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toall agricultural enployees inits enpl oy fromNovener 11, 1989, to the
date of nailing;

(f) Provide copies of the signed Notice to each enpl oyee hired by it
during the twel ve (12) nonths fol l owng the renedi al order;

(g) Post copies of the attached Notice in all appropriate | anguages,
for 60 days, in conspicuous places onits property, the exact period(s) and
pl ace(s) of posting to be determned by the Regional Drector, and exerci se due
care to replace any Notice which has been altered, defaced, covered, or
r enoved,

(h) Arrange for a Board agent to distribute and read the attached
Notice, inall appropriate | anguages, to all of its enpl oyees on conpany tine
and property at tine(s) and place(s) to be determned by the Regional Drector.
Followng the reading, the Board agent shall be given the opportunity, outside
the presence of supervisors and nanagenent, to answer any questions the
enpl oyees nay have concerning the Notice or their rights under the Act. The
Regional Orector shall determne the reasonabl e rate of conpensation to be
pai d by Respondent to all piece-rate enpl oyees in order to conpensate then for
the tine lost at the reading and questi on-and-answer peri od;

(i) WYon request of the Regional DOrector or his designated Board
agent, provide the Regional Drector wth the dates of Respondent's next peak
season. Shoul d Respondent’ s peak season have begun at the tine the Regi onal
Drector requests peak



season dates, Respondent wll informthe Regional Drector of when the present
peak season began and when it is anticipated to end in addition to i nformng
the Regional Drector of the anticipated dates of the next peak season;

(j) Notify the Regional Drector inwiting, wthin 30 days of the
i ssuance of this Qder, of the steps it has taken to conply wth its terns,
and nake further reports at the request of the Regional Drector, until full
conpl i ance i s achi eved.

DATED April 21, 1992

e A St

BARBARA D MULRE
Admini strati ve Law Judge
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