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I NTER.GOUTARY CEA S ON AN JLIR SO CTIT AN
Followng an evidentiary inquiry into a threshol d question of
subject natter jurisdiction, Admnistrative Law Judge (ALJ) Janes Vdl pnan
i ssued the attached Decision. ® Thereafter, Respondent tinely filed exceptions
tothe ALJ's decision wth a brief in support of exceptions and General
unsel filed a brief in response. Amcus curiae briefs have been recei ved

expressi ng positions both in support of and in
Il

A

At Respondent' s behest, this proceedi ng has been bifurcated and
the conplaint held in abeyance in order to permit Respondent to attenpt to
establish at the outset that the underlying unfair |abor practice charges
shoul d be di smissed on the grounds that the enpl oyees represented by the
Charging Party are not engaged in agriculture.



opposition to the ALJ's ruling on jurisdiction.?

The Agricultural Labor Relations Board (ALRB or Board) has
consi dered the record and the attached decision of the ALJ inlight of the
exceptions, responses, supporting briefs of the parties, and the amcus
subm ssi ons, and has decided to affirmthe rulings, findings and concl usi ons
of the ALJ that cooling plant enpl oyees of Respondent Bud Antle, Inc. were

engaged in agriculture wthin the neani ng of section 1140.4(b) of the

2 Post-hearing notions filed by Respondent, are hereby denied. As the
Board believes the record and the briefs of the parties have served to
adequately apprise it of the issues, oral argunent is not warranted.
Respondent’ s additional notions to take admni strative notice of certain
docunents and/or its request for special permssionto fileaninterim
appeal of the AL)'s taking of requested notice of related docunents, but
wth the proviso that they woul d have no precedential value inthis natter,
are simlarly denied. Inthis regard, the Board does not believe that the
dismssal of unfair |abor practice charges which Fresh Fuit & \egetabl e
Verkers, Local 78-Bfiled wth the National Labor Relations Board (N.RB) is
equivalent toaruling on jurisdiction. The NNRBs dismssal of the charges
on the grounds that the conduct alleged therein had occurred outside the
statutory limtations period was a threshol d consi deration and the grounds
therefor were readily apparent fromthe face of the charges; the NLRB need
have gone no further in order to decline to accept the filings. General
ounsel ''s notion to strike the whol e of Respondent’s exceptions brief is
granted in part. Qertain portions of the brief not only fail to further
Respondent' s legal positioninthis natter but are no nore than a rancorous
assault onthe integrity and processes of the General Gunsel, the ALJ, and
this Board. Accordingly, the followng portions of Respondent’'s brief in
support of exceptions should be, and they hereby are, stricken: Page 1,
lines 17-26; page 2, lines 1-18; page 3; page 4, lines 1-11, fn. 4; page 26,
lines 15-21; page 28, lines 18-21. General unsel's notion to strike
simlar language in a portion of the brief of amcus G ower-Shi pper
\Veget abl e Association I1s granted as to page 6, |ines 12-27.
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Agricultural Labor Relations Act (ALRA or Act)® during tines pertinent
her ei n.
SUMARY OF CASE

The question at this stage of the proceedi ng i s whet her
Respondent has overcone General Gounsel 's prina facie showng that, at tines
naterial herein, the Lhion continued to represent Respondent’s cool i ng pl ant
enpl oyees as it had since certified by this Board in 1976.*

In chal l enging jurisdiction, Respondent asserts that it has
under gone a conprehensi ve restructuring of its long established grow ng
operations inasnuch as it nowsolicits the participation of outside growers
and relinqui shes to themnuch of the crop production which fornerly had been
perforned sol el y by Respondent. Based on Respondent’ s perception of the
result of reorganization, the Gonpany's status as a grower-shi pper has been
narkedly altered insofar as it is nowonly a shipper, handl ing commodities
produced excl usi vel y by so-cal |l ed "i ndependent” growers. Assessing the

reconfiguration of the

Al section references are to the California Labor (bde, section 1140
et seqg., unless otherw se specified herein.

A% believe it is worth noting that the parties herein consunmated at
| east four collective bargai ning agreenents covering the cooling pl ant
enpl oyees wthout apparent incident. Wiile in the process of negotiating a
fifth agreemnent in the sunmer of 1989, a | abor dispute devel oped. HFHrst the
Lhion, and then Respondent, filed a series of unfair |abor practice charges
wth the ARB  The followng January, for the first tine, Respondent
questioned this Board' s authority, contending that the NLRB had sol e
jurisdiction as to any natter concerni ng cool er enpl oyees due to a change in
the manner in whi ch Respondent heretofore had structured its busi ness.
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nanner in which it conducts business, Respondent believes its enpl oyees now
handle wth regularity a sufficient anount of "outside" produce to render the
cooling facilities coomercial rather than agricultural.

Respondent reasons therefore that jurisdiction over those
enpl oyees should lie solely wth the National Labor Relations Board (N-RB or
national board) and not wth this Board. S nce the NLRB woul d be tine-barred
fromacting on the underlying unfair |abor practice charges in this case,
Respondent’ s al | eged conduct, al though potentially violative of both state
and national acts, woul d escape enforcenent under either act. This woul d
result, according to Respondent, even though during the period at issue, it
invoked this Board' s jurisdiction and not that of the national board.

As appealing as this reasoning and its ironic
consequence mght be for Respondent, we do not believe it to be supportabl e.
The uni que circunstances of this case cannot overcone the basic reality that
Respondent ' s busi ness was, and nay wel | continue to be, agricultural. Even
acknow edgi ng the changes in Respondent’ s grow ng operations, the question
renai ns whet her they so altered the nature of Respondent's grower/shi pper
enterprise as to divest Respondent of its status as a grower, or whet her
Respondent nerely contracted out to customgrowers certai n aspects of

production but neverthel ess continued to be a farmng operation.

A
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The ALJ found, and we concur, that although Respondent candidy
admtted that it entered into grow ng agreenents wth ostensi bl y i ndependent
grovers for the express purpose of curtailing its |abor costs,it is
apparent fromRespondent's conduct vis a vis the various contracting entities
that the grower programlacks the "arms length" rel ati onship nornal |y
required by the labor laws to denonstrate that nomnal Iy distinct busi ness
entities are in fact independent. As denonstrated by the ALJ, the
i nteraction between Respondent and the contract growers has not altered
Respondents' prior status as a farner-enpl oyer of the agricul tural enpl oyees
enployed inits various Gilifornia cooling facilities. Accordingly, Bud
Antle, Inc. continued to be essentially the sane grower/shipper it was at the
tine of the initial certification. It has not been denonstrated that we | ack
jurisdiction to proceed wth this natter. Qur resol ution of the narrow
question of jurisdictionis premsed solely on the particular facts presented

inthis portion of the case and is to be held to those facts.

Atlen asked at hearing to expl ain why Respondent had phased out direct
grow ng operations, R chard Bascou, Respondent's vice-president for the
Gower Program replied:

"Minly because ... we felt we couldn't be conpetitive wth snall
grow ng conpani es as a corporation to conpete. It was no[re] cost
effective to work wth i ndependent growers than it was for us to
try to do our own farming. V&' re a uni on conpany; we pay uni on
wages. Its hard to conpete wth those wages wth i ndependent
grovers. (Tr. IV 36) (enphasis supplied.)
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As this decisionis an interlocutory ruling on jurisdiction, it
is not afinal decision and order of the Board subject to judicial review
wthin the neaning of section 1160.3. In this regard, we recogni ze t hat
subject matter jurisdiction nay be challenged at any tine. General ounsel
is nowfree to proceed to the next phase of this proceed ng.

BAKGROUND

Section 1156. 2 provides that the unit appropriate for collective
bargai ning shall be all the agricultural enpl oyees of the enpl oyer unl ess
enpl oyed in two or nore nonconti guous geographi cal areas, in which case the
Board has discretion to determne the appropriate unit or units. In enacting
that limtation on the nature and scope of bargai ning units of enpl oyees
working in Gallifornia agriculture, the Legislature expressed a preference for
conprehensi ve or plant-wde bargaining units. Shortly after passage of the
Act, the Legislature published a Letter of Intent in the Senate Journal ,
Third Extraordinary Session, for My 26, 1975 of that year whi ch provided for
alimted departure fromsection 1156. 2:

It istheintent of AB 1533 and B 813 [the ALRA' s enabl i ng
legislation], that the Board in exercising its discretion to
determne bargai ning units in nonconti guous geographi c areas,
nay consi der processing, packi ng and cool i ng operati ons whi ch
are not conducted on a farmas constituting enpl oynent in a
separate or noncontiguous geographi c area for the purpose of
section 1156. 2.
It was on that basis that FRAWfiled a Petition for
Gertification wth the ALRB seeking to represent only those enpl oyees
enpl oyed by Respondent in its off-the-farmcool i ng
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facilities. Having received a n@jority of the valid votes cast in a Board
conduct ed el ection, the Lhion was certified on January 22, 1976 as the
excl usi ve representative of all production, plant clerical and nai ntenance
enpl oyees engaged in the receiving, refrigerating, handling and | oadi ng of
fresh vegetabl es by Bud Antle, Inc. inthe Sate of Giifornia.

Begi nning in 1977, Respondent and FRWVsuccessful |y negotiated a
series of collective bargaining agreenents. The fourth and nost recent such
agreenent covered a three-year period through March 31, 1989. A | abor
di sput e devel oped during negotiations for a fifth agreenent, resulting in a
strike and the subsequent filing of unfair |abor practice charges by both
Respondent and the Lhion, each alleging that the other had engaged in | abor
practices proscribed by the ALRA and requesting that the Board i nvoke the
Investigatory and renedi al provisions of the Act.

The record reflects that during the General Gounsel ' s
investigation of the unfair |abor practice charges in 1990, Respondent
contended for the first tine that certain transitions inits operations,
whi ch had conmenced ni ne years before, served to divest this Board of
jurisdiction. Thereafter, in an attenpt to test its positionin that regard
before a different tribunal, Respondent filed a Petition for Qarification of
Bargaining Lhit wth Region 21 (Los Angel es) of the National Labor Rel ations
Board (NLRB or national board), requesting that the NLRB desi gnate the cool er

enpl oyees non-agricul tural and thereby
-7-
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assert exclusive federal authority over them O Qctober 16, 1990, finding
no basis for entertaining the question, the NNRB Regional Drector di smssed
the petition as inappropriate. Respondent's appeal of the dismssal to the
N.RB s Vdshington division ultinately resulted i n a Decenber 24, 1991 order
reinstating the Petition and directing the Regional office to investigate the
matter.® Inthe interim on Decenber 21, 1990, the General Qounsel of the
ALRB i ssued the conplaint in which he all eged that Respondent had unl awf ul |'y
failed or refused to bargain in good faith wth the FRMWrepresented unit of
cool er enpl oyees, refused to provide the Lhion wth bargai ning rel at ed

i nfornation upon request, illegally subcontracted out unit work, inplenented
uni | ateral changes, engaged in an inproper |ockout of striking enpl oyees in
the summer of 1989, and then refused to reinstate themwhen they offered to

return to work. Inits

® The ALRB fol | ows the sane procedures as does the NLRBin unit
clarification matters. As a general rule, the proceedings are utilized to
deternmne whet her a new cl assification of enpl oyee(s) shoul d be included in
an existing unit. Athough the only unit in existence during tines pertinent
herein was that whi ch had been ALRB certified, Respondent did not seek
resol ution of the jurisdictional question by neans of the ALRB s mechani sm
for resolving unit appropriateness. Gven the NNRB's emnently sensibl e
policy of deferring to "responsi bl €' agencies of state governnents when it is
satisfied that principles of due process have been net (Box Tree Restaurant
of New York Qty. Ltd. (1978) 235 NL.RB 926 [98 LRRVI1006]), and
notwthstanding the NNRB s reliance on Lhiversity of Dubuque (1988) 289 NLRB
349 [128 LRRVI1259], we are not persuaded that a different result shoul d
obtain in the circunstances here. This Board admnisters a statutory schene
vhich is nodel ed precisely after the el ection and unfair |abor practice
provisions of the NRA In Box Tree, supra, the NNRB declined to entertain a
representation natter pertaining to enpl oyees who previously had been the
subj ect of a state-directed el ection.
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answer to the conplaint, Respondent denied the allegations and, in
particul ar, challenged the ARB s assertion of jurisdiction on the grounds
the cool er enpl oyees were not agricultural enpl oyees.
Respondent’ s request to the ALRB to suspend
proceedi ngs pending a ruling fromthe NLRB as to the status of the di sputed
enpl oyees was rejected, the Board holding that it coul d i ndeed determne
whether it had authority to adj udi cate charges whi ch invol ved al | egati ons of
wongdoi ng to enpl oyee-nentbers of a bargaining unit it had certified nearly
14 years before and whose jurisdiction heretofore had never been chal | enged.
That sane vi ew subsequent|y was shared by Judge Brewster of the

Lhited Sates Dstrict Qurt for the Southern Dstrict of Glifornia, who
stated on My 13, 1991, in response to Respondent's request for a
prelimnary injunction to prevent the ALRB from proceedi ng:

The Agricultural Labor Relations Board (ALRB) is conpetent to

decide the jurisdictional issue, and has in fact bifurcated

the disputed hearing so that plaintiff nay nount a full

jurisdictional attack before proceeding on the nerits .... The

Nati onal Labor Rel ations Board (NLRB) has explicitly refused

tointerfere wth the AARB proceeding .... The court notes

that the NLRB has the power to request injunctive relief in

order to protect its own jurisdiction froman overreachi ng

state agency. Inthis case, despite strong urging from

plaintiff, the NNRB has not taken such action wth respect to

the hearing before the ARB.... Were the NLRB does not act

to protect its own jurisdiction, this court wll not interfere
wth the proper activity of a conpetent state tribunal .
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The ALRB hearing on jurisdiction was conpl eted on My 10, 1991
Earlier, the NRBs Regional Orector issued her ruling in which she found
that, at the tine of the NLRB hearing, which had concluded i n March, 1991,
Respondent, wth respect to its cool er operations, was not a "farner" as that
termis defined in section 3(f) of the Fair Labor Sandards Act (ALSA 29
USC sec. 203(f)).” nthat basis, she concluded that the FPVWrepresent ed
unit was not conprised of agricultural enpl oyees subject to coverage of the
ALRA  In so doing, she expressly rejected Respondent’ s urging that she
br oaden her examnation and rul e on Respondent's status as of 1989, the
period covered by the unfair |abor practice charges filed wth the ALRB. As
she expl ained, "[t]he enpl oyer-Petitioner cites no case authority which
nandat es such a finding by ne, and | conclude that it is inappropriate in the
present proceeding.” She further ruled that the effect of her decision on

t he proceedi ngs pendi ng before the ALRB shoul d be determned by the

" Section 1140. 4 provides that the provisions of the ALRA apply only to
t hose enpl oyees who are excl uded fromthe coverage of the NLRA as "any
I ndi vidual enpl oyed as an agricultural laborer” (29 US C sec. 157) and
"agriculture” wll be as defined by the Vdge & Hour Ovision of the US
Departnent of Labor (DO pursuant to section 3(f) of the Fair Labor
Sandards Act (A.SA) 29 US C sec. 203(f). There is neither a definition of
agriculture nor areference to the HLSAin the National Labor Rel ations Act.
However, Qongress appends an annual rider to the NLNRB s appropriations
neasure specifying that the term"agriculture” wll be as defined by the
AHSA It isthe NNRBs policy to accord great weight to the interpretations
of the section nade by the DO.. (See, Qaa Sugar .. Ltd. (1957) 118 NLRB
1442 [40 LRRVI1400] and cases cited therein.) The ALRA s reference to the
HSAis acodfication of the Gongressional directive.
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ALRB and its reviewng court. Thereafter, the Lhion's tinely filed request
for reviewof the Regional Orector's decision was denied by the NRB ®
AJSANALYSS Sngle Integrated Enterprise

Respondent' s position is that whereas it once was both a grower
and a shi pper of fresh vegetable coomodities, it is nowsolely a shipper.
The difference offered is that the produce it narkets today is the product of
i ndi vidual growers wth whomit contracts to customgrow crops predeter nmined
as to variety and anount by Respondent's custoners. The ALJ found, in
essence, that, for purposes of jurisdiction, the growers are not distinct

busi ness entities engaged i n i ndependent agricul tural

g Notwi t hstandi ng the express ruling of the NNRB's Regional O rector
that her decision on unit clarification, by its terns, is not retroactive,
Respondent continues to argue that her ruling neverthel ess should stand as an
inpedi nent to this Board' s authority to adj udi cate conduct occurring prior to
the tine covered by the NLRB hearing. Respondent reasons that since there
was no change in its operations between 1988 and the period subject to the
N.RB s investigation, the ruling would be equally applicable to the earlier
tine period. It isinportant to recognize that, unlike the NNRB and as wl |
be denonstrated below this Board s examnation of the jurisdictional
question is premsed on a sonevwhat different theory based on the totality of
ci rcunst ances yet one which is predicated on sound federal principles of
labor law There is here no conflict between federal and state | abor
statutes which in turn mght rai se considerations of preenption. Mreover,
the findings of the Regional Drector are the result of a representation
natter wnich is purely investigatory in nature and is not a final decision
and order of the NNRB subject to judicial review Non-reviewabl e
admnistrative determnations are not subject to the doctrine of collateral
estoppel . (Anderson ttonwood D sposal Service v. Wrkers onpensati on
Appeal s Board (1982) 135 App. 3d 326, 332; 2nd Restatenent of Judgnents, sec.
286.) Nor is collateral estoppel applied where the initial forumexpressly
declined to rule on the issue in dispute. (Bronco Wne Gnpany v. Frank A
Logal uso Farns (1989) 214 Gal. App.3d 699, 712); Anerican International
Uhderwriters Agency Qorp. v. Superior Gourt (1989) 208 Gal. App. 3d 1357.)
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production, but are conponents of a unitary organi zation control | ed
by Respondent. As he said:

SQuch then are the economc realities of Bud' s relationship to
its growers: The attenpt to cut |abor costs by creating an

I ndependent contractor structure while at the sane tine
preserving--at every juncture and by every neans, both fornal
and i nfornal --the power and control which it had al ways
enjoyed; and, along wth that, a narked wllingness--inits
dealings wth land, wth equi pnent, and wth | abor
contractors--to ignore the legal niceties of that structure
whenever they cone into conflict wthits need to maintainits
position as Anerica s | eadi ng producer of fresh vegetabl es.
(ALID 47.)

Wiet her nomnal |y distinct business entities nay be consi dered
together as a single enterprise for purposes of labor relations ultinately
depends on "all the circunstances of the case" and is characterized by the
absence of the "arms length rel ationship not found anong uni ntegrat ed
conpanies.” (B unenfeld Theaters Arcuit (9th Gr. 1980) 626 F. 2d 865 [ 106
LRRVI2869}; (perating Engineers Local 627 v. NNRB (D C dr. 1975) 518 F. 2d
1040.)

Qur agreenent wth the ALJ's analysis is inforned by statutory
| anguage which requires that the definition of "enployer” be liberally
construed in order that it nay extend to "any person who owns or | eases or
nanages | and used for agricultural purposes” as well as "any associ ation of
persons . . . engaged in agriculture.” (Section 1140.4(c).) Notw thstandi ng
the broad definition of the term the statute expressly denies farml abor
contractors enpl oyer status, ostensibly because the farners who enpl oy their
services are nore likely to be able to provide the stable | ong-term
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col l ective-bargaining rel ationship which is a hall nark of the Act. The
Glifornia SQuprene Qurt gave neaning to that principle when it held that the
ALRB has a particular responsibility to fix the enpl oynent rel ati onship on
the entity wth the long-range interest in enpl oyees. (RvcomQrp. v. ALRB
(1983) 34 (Al .3d 743.) Mreover, as a Gllifornia court recently remnded us,

"[a] contractual description of the parties' business relationship is not
necessarily controlling. Wat is inportant is the underlying reality."

(Mchael Hat Farming G. v. ALRB (1992) 4 Gal . App. 4th 1037.)

h arelated note, inS G Borello & Sons, Inc. v. Departnent of
Industrial Relations (1989) 48 GiAl.3d 341, 359, the Galifornia SQuprene Qourt

examned the "realities" of contractual arrangenents between a grower and the
harvesters it hired under the gui se of independent contractors and concl uded
that, contractual terns aside, one entity exercised "pervasi ve control over
the operation as a wole.” The court observed that its authority to go
behind the contract, so to speak, stemmed froma duty to guard agai nst neans
by whi ch enpl oyers avoid their "obligations under other Gaifornia
legislation intended for the protection of 'enpl oyees,’ including | ans
enacted specifically for the protection of agricultural labor." Thus, we are
i ndeed mndful of our duty to examine the busi ness conbi nations whi ch parties
have created and their inplications vis-a-vis agricultura |abor relations.

Labor and | abor-rel ated costs are anong the grow ng costs whi ch
Respondent shares with its growers and which it
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often underwites pending final end-of-season accountings and di sbursenents.
The record reveal s that at |east sone of the | abor contractors who provide
enpl oyees to individual growers to work on contracted crops submt their
billings directly to Respondent. According to Respondent's anal yst, any
questions concerning the billings are referred to the contractor rather than
the grower. Another wtness indicated that Respondent favors this nethod of
paynent as it enabl es Respondent to oversee grow ng costs. Wiile | abor costs
are ultinately charged to the accounts of the individual growers, the system
does suggest common control of |abor relations. Logic dictates that
contractors who provide identical services, albeit to different growers, to
be rei nbursed by the sane payer, would not vary |abor and rel ated charges
fromgrower to grower. Thus, subtle as it nay appear, there is effectively a
common | abor rel ations policy governi ng enpl oyees who work in the production
end of the integrated enterprise. ntrol of labor at only the executive
level is sufficient to satisfy that conponent of the single enterprise test.
(Sakrete of Northern Gillifornia. Inc. v. NNRB (9th Qr. 1964) 332 F. 2nd 902
[56 LRRM2327] cert. den. (1965) 379 US 961 [58 LRRVI2192].)

V¢ al so find indicia of conmon ownership or control of equi pnent.
Wen Respondent purchased the sizabl e [ and hol dings of Hanson Farns, it al so
acquired a large inventory of assorted farmnachi nery and equi pnent .
Athough it was successful in attracting sone outside buyers, the bulk of the
equi pnent was rented to the contract growers and eventual |y sold to themby
-14-
18 ARBNb. 6



charging the equi pnent to their growng costs. |In Exsing s Supernarket. Inc.
(1987) 284 NLRB 302, 304 [125 LRRVI1178], the NLRB found that two nominal |y

separ at e supernarkets were in fact a singl e enpl oyer because, in part, the
transacti ons between them"were not at full arms length." In one key
transaction, Ensing s used the second narket "as a captive custoner” to
purchase | eftover inventory and equi pnent by neans of "a conveni ent
bookkeepi ng entry to account for paynents nade . . . on Bwsing s behal f."

In sum the findings of the ALJ and the inferences that can be
drawn therefromsupport the concl usion that Respondent has nerel y nodified
the nanner in which it has in the past control |l ed the grow ng operati ons,
rel i nqui shing direct nanagenent in exchange for a formof controlled or
centrali zed nanagenent. A though Respondent entered i nto conpl ex agreenents
wth ostensibly i ndependent growers, it continued to naintain critica policy
and operational control at the highest or executive |evel over all entities
which it had solicited and bound together contractually and financially. As
anpl y denonstrated by the ALJ, Respondent was positioned to neani ngful |y
I nfluence the | abor relations policies which governed a significant nunber of
enpl oyees who perforned services for contract growers. That as well as ot her
control s described by the ALJ belie the asserted i ndependence of the
individual growng entities; they are not unlike the | evel of control evident
bet ween branches of a unitary enterprise system

I
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AR ALTURAL EMPLOMNENT | N CALI FORN A

Lhder the National Labor Relations Act (N.RY), agricultural
| aborers are not enpl oyees and therefore have no statutory right to
collective bargaining (29 US C sec. 157) and no unfair |abor practices nay
be coomtted against them(29 US C sec. 158). The NLRB can neither direct
an el ection anong themnor act towards their protection (29 US C sec. 160).
In contrast, the ALRAwas enacted in order to provide enpl oyees in
Glifornia s single largest economc sector wth access to the sane rights
and renedi es for purposes of |abor-nanagenent relations as are available to
their counterparts inindustry. An estinated 882, 000 farmnorkers are
enpl oyed annual ly in Gllifornia, wth an average of 342,500 of themworking
at any one tine.® Mdeled inthe main after the federal statute, the ALRA's
protective nantle is identical tothat of the NRA Wile the ARBIisS
statutorily required to fol | ow NLRA precedents, including federal court
rulings construing the national act, it need do so only when it deens them
applicable in an agricultural context. (Section 1148).

As previously pointed out, however, both | abor boards have been
required by their respective legislative bodies to followthe definition of
agriculture set forth in section 3(f) of the Fair Labor Sandards Act (ALY,
supra, 29 US C sec

® Fgures obtained fromSate of Galifornia, Enpl oynent Devel opnent
Departnent (EHCD) and publi shed in EHD Agricul tural Enpl oynent S udy, 1989,
and Gdifornia Agricultural Epl oynent and Earnings Bull etin, 1991.
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203(f). Thus we are net at the outset of our inquiry wth certain
provi sions of the FALSA which define agriculture as fol | owns:

"Agriculture” includes farming in all its branches and anong
other things, includes the cultivation and tillage of the
soil, dairying, the production, cultivation, growng, and
harvesting of any agricultural or horticultural conmodities *
* * the raising of |ivestock, bees, fur-bearing aninals, or
poul try, and any practices * * * perforned by a farner or on
afarmas anincident to or in conjunction wth such farmng
operations, including preparation for narket, delivery to
storage or to narket or to carriers for transportation to
narket. (29 US C sec. 203(f).)

The sane | anguage appears in the ALRA at section 1140.4(a).
The ALRB recogni zes that the AHL.SAis controlling inits sphere,
Gotliff Gal . v. Gx (6th Gr. 1945 152 F. 2d 52, and therefore | ooks to

federal court decisions construing and applyi ng the ALSA exenption for
agriculture as the nost conpel ling authority in that regard. It cannot be
disputed that, pursuant to the AH.SA enpl oyees engaged in the actual field
production and harvesting of crops (i.e., direct farming) are engaged in

prinary agriculture. (Farner's Reservoir &lrrigation @. v. MGonb (1949)

337 US 755. Such enpl oyees are agricul tural enpl oyees regardl ess of where
the work is perforned and whether or not perforned for a "farner." In such
ci rcunst ances, the enpl oyer is whonever the Board determines hires, fires,
supervi ses, and di sciplines themand who determnes their hours, wages and
other terns and conditions of enpl oynent. The secondary definition of

agriculture wthin the neaning of Farner's, supra, wth limted exception

not naterial
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here, defines work perforned "by a farner or on a farni as an incident to or
in conjunction wth the agricultural activities of the grower-enpl oyer. The
issue inthis case is whether cool er enpl oyees are engaged i n secondary
agricul ture.

Wiere, as here, enpl oyees handl e agricultural commodities in
their rawor natural state in an off-the-farmfacility, the NRBw Il find
thementitled to the agricultural exenption unless a "regul ar and
substantial " anount of their enpl oyer's business is perforned for outside
grovers. (See, e.g., Bl oyer Menbers of G ower-Shi pper \Veget abl e
Association of Gentral Galifornia (1977) 230 NLRB 1011 [96 LRRVI1054].)

S nce we find Respondent that its growers conprise a single enterprise
control | ed by Respondent, the produce handl ed by the cool er enpl oyees is that

of the sane enterprise and therefore, even under the NNRB s G ower - Shi pper

standard, those enpl oyees are engaged in secondary agriculture as that term
is defined inthe HSA As will becone apparent bel ow we do not believe we
are conpel l ed to accord to the so-call ed "outside mx" such significance that
It may result intheloss of jurisdiction. The "mXx" is neither essential
nor incidental to Respondent's busi ness purpose and is no nore than a service
whi ch Respondent nakes avai |l abl e as a conveni ence to establ i shed cust oners.
Respondent erroneously believes that the US Suprene Qourt has
squar el y addressed and di sposed of the jurisdictional question at issue here,

citing Bayside Enterprises, Inc. v. NNRB (1977) 429 US 298 [97 SQ. 576

[94 LRRM2199]). The question in that case was whether six truck drivers who
haul ed feed from
-18-

18 ARB Nb. 6



the mll of a vertically integrated poul try processing operation to the farns
of contract growers were engaged in activity wiich was incidental to
Bayside's agricultural operations or toits non-agricultural operations.
A though Baysi de operated sone purely agricul tural functions, including,
hat cheri es and breeding farns, the SQuprene Gourt concl uded that Baysi de was
prinarily a feed nanufacturing and poul try processing operation and that the
truck driver's work was part and parcel of those predomnant!|y
nonagri cul tural functions. ®

Bud Antle, Inc. is not to be conpared to poultry "integrators" as
that nane is coomonly used in the poultry industry to denote entities such as
Baysi de whi ch own hat cheries, breeder flocks and farns (for the production of
eggs) and al so own and operate hi ghly nechani zed feed mills and processi ng
plants which are nore akin to nanufacturing than to farmng. (See, e.g.,

US v. National Broiler Mirketing Association (5th dr. 1977) 550 F. 2d

1380.) Mreover, and contrary to Respondent’'s assertion, the Bayside Qurt

did not overrule either NRBv. Srain Poultry Farns. Inc. (5th Qr. 1969)
405 F.2d 1025 [70 LRRVI2200] or NLRB v. Ryckebosch. Inc. (Sth dr. 1972) 471
F.2d 20 [81 LRRM2931]). Instead, the Gourt found themdi sti ngui shabl e

because the entities invol ved were

©Snilarly, in Greau Goup v. Lhited Farm\VWrkers of Amwerica, AA-AO
(1989) 716 F. Supp. 1319, it was held that "for purposes of determning
whet her a particular type of activity is agricultural wthin the neani ng of
the LSA the question is whether the activity is carried on as part of the
agricultural function or is separately organi zed as an i ndependent productive
activity."

-19-

18 ARBNb. 6



engaged prinarily in traditional agriculture. Indeed, in both cases, the
circuit courts had found that drivers who transported poultry fromthe farns
to market or to processing plants were engaged i n agricul ture because t hey
vor ked for enpl oyers whose prinary busi ness was the raising of poul try.

In @l enan v. Sanderson Farns. Inc. (5th Gr. 1980) 629 F. 2d

1077, a case construing the definition of agriculture wthin the neani ng of

the AL.SA the sane court which had previously decided Srain Poultry, supra

held that Srain (and thus, by inference, Ryckebosch as well) was still

viabl e. The @l enan court reasoned that:

Sanderson's live haul drivers and | oader operators are in a
situation distinctly different fromthose 1n Baysi de and nust be
regarded as agricultural enployees . . . unlike the operation of a
feedml| in Bayside. Sanderson's practice here nust be
characterized as agricultural activity. Transportation of grownout
broi | er chickens fromthe contract farns where they are raised to
the processing plants where they are sold is clearly work perforned
by 'afarner . . . asanincident toor in conjunction wth
Sanderson's prinary farmng task of raising poultry. Any doubt
that this is the case is renoved by the express statutory | anguage
including 'preparation for narket and 'delivery to storage or to
narket' as practices incidental to any agricultural enterprise.

In contrast to Bayside, Supra, Wrtz v. Tyson's

The court chastised the plaintiffs in that case for asserting, as does
Respondent herein, that the Quprene Gourt granted certiorari in Bayside in
order "to reconcile the 'apparent conflict between the Arcuits,
specifically citing our Srain Poultry decision.” As the Qurt said, "[We
reject this uncritical reading of Bayside" and then expl ai ned that the
Bayside Gourt nerely declined to followthe Srain rationale. leaving Srain
igtggcg. (@l eman v. Sanderson Farns. Inc. (5th Gr. 1980) 629 F. 2d 1077,
1080.
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Poultry, Inc. (8th Qr. 1966) 355 F.2d 255 illustrates the narkedly different

result which can obtain when Bayside's "nature of the activity" test is
applied to an extension of the predomnately agricultural segnent of an
integrated contract growng system Tyson contracts wth individual farners
for the production of eggs on a large scal e, providing themwth |aying hens
for that purpose. The question before the court was whet her Tyson was
entitled to clamthe ALSA's agricultural exenption for enpl oyees whose wor k
i ncluded the "handling, cooling, grading, canding and packi ng* of eggs from
the farns of the contract growers. The court reasoned that since the work in
question was so closely related to the ordinary farmng operati on of
produci ng eggs as "part of a self-sustained and operated entire 'agricul tural
function'”, it was work ordinarily done by a farner and therefore the
enpl oyees were agricultural |aborers.

As explained in Mingjav. Wiaua Agricultural ., Ltd. (1955)
349 US 254 and quoted in Wrtz v. Tyson's Poultry. Inc., supra, 355 F. 2d

255, 258: ". . .innaking the factual determnation [as to if a particul ar
operation fell wthinthe agricultural exenption] we nust . . . [consider]
what is ordinarily done by farners wth regard to this type of operation.”
Then, in borrowng fromWrtz v. Jackson & Perkins . (2d dr. 1963) 312
F.2d 48, 50, the Tyson court found nothing in the ALSA "to suggest t hat

ngress intended the availability of the agricultural exenption to turn upon
the technicalities of corporate organization wthin which farmng

-21-

18 ARBNb. 6



operations or practices perforned i ncidental thereto were conducted. "

Inthis case, as a general rule, produce is field packed
(usually in cartons or bins) by field enpl oyees engaged in prinary
agriculture before it is transported to Respondent's cooler facilities. The
produce so packed is then cool ed and stored pendi ng sal e and shi pnent to
whol esal ers.  The work wthin the cooler involves the fork lifting of
pal | ets of prepacked produce froma | oadi ng dock fol | oned by i nmedi at e
transfer to a cold storage holding roomor, wth regard to different
varieties of produce, quick-cooling to reduce field heat as quickly as
possi bl e before storage. Broccoli may be subjected to a different
treatnent, the injection of iceinto pre-cut holes in the cartons. Uhlike a
processi ng pl ant, where products are changed fromtheir rawor natural state
in aprocess nore akin to nanufacturing, there is no change i n the physi cal
properties of the produce, the only change being a natter of tenperature and
location. Actual handling of the crops by cool er enpl oyees is mninal as
they neither sort, grade, trim size, bunch, wap, tie nor even pack the
freshly harvested produce. Aside fromcooling operations tailored to certain
crops, the bulk of the work of the cool er enpl oyees consists of novi ng
pal | ets of packed vegetabl e cartons in and out of cold storage.

Snce that work, inour view is a necessary incident to the
production of crops and/or the preparation of themfor narket, the cool ers
are an integral conponent of the overall
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ent erpri se whose enpl oyees engage in activities wthin both the prinary and
secondary neaning of agriculture. Respondent "is engaged in the single,
indivisible enterprise of growng and preparation for narket" and the cool i ng
plants are operated "as an incident to or in conjunction wth" the farmng
operations of the integrated enterprise and "not as a separate conmer ci al
enterprise." (B F Mwrer. dba John C Mwrer & Sons (1960) 127 NLRB 1459
[46 LRRVI 1216]; see, al so, Bodi ne Produce Gonpany (1964) 147 NLRB 832 [ 56

LRRM 1276] (significant that nel ons | eave the packing shed in practically the
sane raw or natural state as when they are received fromthe field.)
QJIS CE M X

Fnally, weturntothe NNRBs recently revised and apparent|y
now prevai | i ng standard when determni ng whether to grant or to deny
application of the exenption for secondary agriculture to enpl oyees of an
of f-the-farmpacking or cooling facility who ot herw se woul d be agri cul tural

| aborers. In Gansco Produce Gonpany. Inc. (1990) 297 NLRB No. 157 (Gansco),

the NLRB rul ed that henceforth "any anount of outside produce” handled wth

regularity wll serve to invoke NLRB jurisdiction. Cansco i ssued on Mirch

15, 1990, sone 6 nonths after the conduct which is alleged in the Lhion's
pendi ng unfair | abor practice charges.

Having affirned the AL)'s finding that the cool er enpl oyees
prepare for narket produce grown by a single integrated enterpri se which
Is their enpl oyer, we are now required to determne whet her produce whi ch
Respondent
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characterizes as the "outside mx" falls wthin the anbit of the newrul e and
is sufficient to take the enpl oyees out of agriculture altogether. The
product whi ch Respondent bel ieves falls wthin the purviewof CGansco and

whi ch on the basis of Gansco shoul d serve to divest cool er enpl oyees of the

provisions of the ALRAis conprised sol ely of produce whi ch Respondent
nei ther grows nor packs but which it nerely keeps on hand as a service to its
custoners. As expl ained by Respondent's agricultural nanager, the "mx" is
usual |y just a snall quantity of produce whi ch does not even carry
Respondent’ s label - "we receive it, holdit, and reload it" so that a
custoner need not stop at another cool er when it occasional |y needs a product
not carried in Respondent's regul ar |ine.

A though Respondent urged the NNRB's Regional Orector to apply

CGansco retroactively to Respondent’ s operations, she declined to do so,

appl yi ng Gansco prospectively only fromthe date of the NNRB s Lhit
Qarification hearing whi ch concluded on March 6, 1991. Havi ng det er mned
that Respondent is not a "farner” wthin the HL.SA s secondary neani ng of

agriculture, the Regional Drector was not required to reach Gansco.

However, since we find that Respondent is a "farner™ wth respect to both

prinary and secondary agricul ture, Gansco poses potential rel evance to the

anmount of and the regularity wth which the outside mx is a conponent of the

overall single integrated enterprise. Wre we to find Gansco bi ndi ng

precedent upon the deliberations of this Board, (sec. 1148), we then nust

det ermne whet her Gansco represents the prevailing rather than a newrul e
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of lawwhich warrants retroactive application and thus control s di sposition
of the conduct at issue herein. V& respond negatively to both Iines of
i nqui ry.

In DeGoster Egg Farns (1976) 223 NLRB 884 [92 LRRVI1120], the

national board interpreted and applied the exenption for "secondary
agriculture" according to the extent to whi ch the enpl oyees' work is devoted
to agricultural commodi ties produced by their own enpl oyer or by i ndependent
growers. Inthat case, the N.RB concl uded that henceforth "any anount” of
out si de or non-enpl oyer goods wll be sufficient to defeat the agricul tural
exenption. Qe year later, the DeCoster standard was fol | oned by one whi ch
woul d deny the exenpti on whenever a "regul ar and substantial " portion of the
enpl oyees' work relates to the crops of independent growers. (Epl oyer
Menbers of G ower- Shi pper \Vegetabl e Association of Gentral Galifornia (1977)
230 NLRB 1011 [96 LRRVI1054].) The obvious conflict between the DeCoster and
Enpl oyer Menber standards ultinatel y was resol ved by Gansco whi ch bor rows

fromonly a portion of each of the prior rules. Uhder the new Gansco

standard, the exenption wll not apply to enpl oyees who regul arly handl e any
anmount of agricultural comnmodities grown by other than their enpl oyer.

In Sunny-Gadl Egg & Poultry. Inc. (1988) 14 ALRB No. 14,

we had occasion to decide whether De(yster was an applicable

precedent. Ve noted that:
I

2\ agree wth the ALJ's finding that Cansco represents a new rul e of
| aw whi ch shoul d not be applied retroacti vely.
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[Al strict application of the reasoning in DeCGster woul d | ead
to an absurd result, where all an egg processor woul d have to
do to nake its operation conmercial woul d be to purchase a
dozen eggs for processi ng froman i ndependent producer.
Furthernore, an enpl oyer could slip in and out of jurisdiction
of first the ALRB and then the NLRB by continual |y adj usting
the quantity of eggs it accepted for processing fromot her
producers. (Id. sl. op., p. 14)

Inthe interest of naintaining stability inagricultural labor relations, we
announced that we woul d continue to followthe rule first propounded by the

NRBin Qaa Sugar Gonpany. Ltd. (1957) 118 NLRB 1442 [40 LRRVI1400], and

reaffirned in Gower-Shipper. Accordingly, we concluded that we wll deny

enpl oyees the protection of our Act only where we deternmine that a regul ar
and substantial portion of their work effort is directed towards the crops of
a grover other than the grower by whomthey are enpl oyed. (Id.)

Fol lowng the sane rational e for rejecting DeGoster whi ch we

expressed in Sunny-CGal, we observe that Gansco simlarly will permt an

enpl oyer to weave in and out of NLRB and/or ALRB jurisdiction by nerely
pur chasi ng a dozen eggs froman i ndependent producer providing it does so
wth regularity, once a week or perhaps only once a year. By deliberate
nani pul ati on, an enpl oyer nay succeed in avoiding the jurisdiction of either
the ALRA or the NLRA al t oget her.

In Wrtz v. Jackson & Perkins Gonpany (2nd dr. 1963) 312 F. 2d

48, the court examned the agricultural exenption of the FLSAin relation to
enpl oyees of a conpany whi ch grew nursery stock and who worked in one of its

war ehouses oh st ock
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pur chased fromi ndependent sources when necessary to conpensate for tenporary
shortages in the conpany's own output. The court concl uded that such work
was incidental to and perforned in conjunction wth the enpl oyer's farning
operations and therefore the enpl oyees were engaged in agriculture. In light
of the fact that the "mx" is no nore than a servi ce whi ch Respondent

provi des as a conveni ence for established custoners, and is peripheral to the
operation of Respondent’'s cooling facilities, we find the reasoni ng of
Jackson & Perki ns persuasi ve.

CONDLWIH N

In sunmary, the enpl oyees whose status is in dispute herein were
engaged in agriculture wthin the ALSA s secondary neani ng of that term
during the tine of the conduct alleged in the unfair |abor practice charges
which their representative filed on their behalf wth this Board.

DATED  Septenter 16, 1992

BRIE J. JANGAN Chairnman®

| VONNE RAMCS R GHARCBON - Mentoer

LINNAA ARG Menber

3 The signatures of Board Menbers in al| Board decisions appear wth
the signature of the Chairnan first (if participating), followed by the
signatures of the participating Board Menbbers in order of their seniority.
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CAE SIMRY

BD ANTLE, INC, dba 18 ARB N\o. 6
BUD OF CALIFORN A a Wiol |y Gase Nbs. 89- (& 36- SAL,
Qnned Subsi di ary of et a.

CASILE & GIXE, INC

Backgr ound

In 1976, pursuant to a Petition for Gertification filed wth the Agricul tural
Labor Relations Board (ALRB or Board) and a Board conduct ed represent ati on
election, the Fesh Fuit & \Vegetabl e Vorkers (FPVWor Lhion) was certified
to represent enpl oyees of Respondent's off-the-farmcooling facilities for
pur poses of collective bargaining as that termis defined in the Agricul tural
Labor Relations Act (ALRA or Act). Thereafter, the parties consunmated at

| east four collective bargai ning agreenents covering the cooling pl ant

enpl oyees wthout apparent incident. Wiile in the process of negotiating a
fifth agreenent in the spring and sunmer of 1989, a | abor dispute devel oped
and both the Lhion and Respondent filed unfair |abor practices agai nst the
other wth the ALRB, seeking to invoke the Board' s processes. The fol | ow ng
January, after charges had been filed by both parties wth the ALRB and for
the first tine, Respondent questioned this Board' s authority to entertain
natters concerning the cool er enpl oyees on the grounds that the Gonpany had
i npl enented certain changes in the nature of its operations so as to divest
those enpl oyees of their prior status as agricul tural enpl oyees.

At Respondent' s behest, the Board agreed to bifurcate this proceedi ng,

hol di ng i n abeyance the unfair |abor practice conpl aint whi ch General (unsel
had i ssued followng his investigation of the Lhion's charges and permt
Respondent an opportunity to attenpt to establish its jurisdictional cla mas
athreshold natter.

Decision of the Admnistrative Law Judge

Thereafter, followng a full evidentiary hearing before an Admni strative Law
Judge (ALJ), the ALJ issued a decision in which he found that, on the basis
of federal |abor |aw precedents, Respondent, in conination wth the growers
it solicited to customgrow those crops whi ch Respondent previously had
itself cultivated, conprised a single integrated enterprise. Therefore, the
enpl oyees who cool ed and stored the agricultural conmodities grown for the
enterprise pendi ng shipnent to narket were engaged in "secondary" agriculture
as that termis defined in section 3(f) of the controlling Fair Labor
Sandards Act (29 US C sec. 203(f)) which the National Labor Relations
Board as wel |l as this Board are required by their respective



Gase Sunmary:
BLD ANTLE I NC 18 ARBNb. 6
BD G- CALIFARN A Case Nos. 89-(E36-SAL, et a

| egi sl ative bodies to foll owwhen defining enpl oynent in
agricul ture.

Deci si on of the Board

Inits decision upon appeal, the Board cautioned at the outset that this case
turns on its unique facts and shoul d be held to those facts. The Board
determned that Respondent had not overcone General ounsel's prima facie
showng of jurisdiction. Wiile acknow edgi ng that Respondent had i ndeed
restructured its business operations, the reorgani zati on had not served to
alter the established agricultural status of the enpl oyees whose rights are
disputed herein. In agreenent wth the ALJ's theory of anal ysis based on the
totality of circunstances, the Board found Respondent's oversight of and
continued participation in the entire process of agricultural production such
that the requisite "arms length" rel ati onshi p between nomnal | y i ndependent
grow ng and shi pping activities was not establi shed,

* * %

This Case Sunmary is furnished for infornation only and is not an official
statenent of the case, or of the ARB
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JAMES VO PMNN  Admini strati ve Law Judge:

This natter was heard by ne in Salinas, Gdifornia, over a period
of eight hearing days, between April 16 and My 10, 1991.

It arose out of charges filed against Bud Antle, Inc. ("Bud') by
the Local 78-B of the Fresh Fuit & \egetabl e Wrkers ("FAW), the union
whi ch represents enpl oyees at the various cooling facilities which Bud
operates in Gilifornia. In those charges the FPWVal | eged that Bud conmtted
nunerous violations of the Agricultural Labor Relations Act during the course
of a labor dispute vhich started in the Sunmer of 1989 when its coll ective
bar gai ni ng agreenent wth the conpany expired and negoti ati ons began for a new
agreenent. In late August, the enpl oyees struck, and Bud decl ared a | ockout
and began operating wth repl acenents. In early Septenber, the conpany
announced that negotiations were at an inpasse and unilateral |y i npl enent ed
certain of its proposals. In md-Novenber, the striking enpl oyees offered to
return to work, but their offer was rejected. The | ockout was still in effect
in My 1991, when the Hearing concl uded.

After investigating the FFWVs charges, the General Qounsel issued
a conplaint alleging that Bud had engaged in surface bargaining, failed to
provide the union wth the information it requested and needed for bargai ni ng,
i npl enented its last proposal wthout having reached i npasse, subcontracted
out bargaining unit work wthout notifying or bargaining wth the



union, unilaterally altered enpl oyee life insurance and vacati on pay prograns,
wongfully | ocked out its enpl oyees and hired repl acenents for them and
wongfully rejected their offers to return to work.

The Respondent answered, denying that it had violated the Act, and
went on to rai se nunerous affirnative defenses, including a claimthat the
Agricultural Labor Relations Board was wthout jurisdiction over the conduct
conpl ai ned of because the affected workers were not "agricul tural enpl oyees" as
defined in the Act.!

In connection wth this later claim the Respondent requested that
the Board bifurcate the instant proceeding and resol ve the jurisdictional issue
before considering the nerits of the conplaint. The Board granted the notion
and directed that the jurisdictional and liability issues be bifurcated and
that | issue an order setting forth the paraneters of the jurisdictional phase.
Inthat order, issued My 3, 1991, | directed that the parties concl ude their
evidentiary presentations on the i ssue of jurisdiction, after which the record
woul d be prepared and post hearing briefs filed. A Reconmended Deci si on on
Jurisdiction would then be issued, and it woul d be subject to exceptions and
appeal to the Board.

The hearing on jurisdiction was concl uded on My 10,

The conpl ai nt was later amended to include an all egation that Bud
wongfully refused to recogni ze the Lhion by asserting that its operations were
outside the jurisdiction of the ALRB



1991, 2 the record was prepared, and post hearing briefs were filed by the
Respondent and by the General Gounsel on August 5, 1991.° Based on that

record, including the docunentary evi dence

‘O My 2, 1991. during the course of the hearing, the General Gounsel
called Bud's Acting DOrector of Personnel Relations, Danny Ubano, as an
adverse wtness. (MI1:74.) He refused to testify, claimng that the ALRB was
wthout jurisdictionto proceed and that his answers woul d only provide the
Lhion and the ARBwth informati on concerni ng other threatened and pendi ng
litigation. (MI1:76.) | warned M. Ubano and his counsel that if he
persisted in his refusal, | wuld strike all of his prior testinony rel ating
the issues about which the General (Gunsel planned to question him (M1:83.)
A ny request, the General unsel then described the prospective scope of his
examnation; it covered his entire testinony before the NNRB [the record of
whi ch had been incorporated into the instant proceeding] (M I:90-106.)
Gunsel then infornmed ne that M. Ubano woul d respond to none of those
questions. (M1:106.) | therefore ordered all of his prior testinony
stricken. n the fol l owng day, Respondent's co-counsel appeared and
announced that the wtness was now avail able to testify and that his prior
refusal had not prejudiced the General Gounsel. Nb apol ogy what soever was
forthcomng for the behavior of co-counsel or the wtness on the previous day
or for their having wasted a half day of valuable hearing tine. (MI11:115.) |
declined to rescind ny ruling because | considered the behavi or of the
previous day reprehensible. (MI11:116.) Qderly hearings woul d be i npossi bl e
If counsel were allowed to usurp the function of the administrative | aw judge
and deci de for thensel ves how and when w tnesses are to be questioned. (Gal.
de Regs., tit. 8, 820262.) The issue is not whether the other side has been
prej udi ced; the issue is whether counsel and his wtness acted in a nanner
which interfered wth the orderly conduct of the hearing. They did, and the
striking of testinony is, in the exercise of ny sound discretion, a proper
sanction for such behavior. (1d. §20255.)

*Respondent filed two notions to strike portions of the General
Qounsel 's Post Hearing Brief: One directed to the portion which argues that
Bud's action in refusing to recogni ze the Lhion by asserting that its
operations were outside the jurisdiction of the ARBwas itself aillegal
refusal to bargain, and the other directed to the inclusion of the Salinas
Regional Drector's Recormendation on Lhit Qarification Petitionin the
Mitter of 1UAMWand Jack T. Baillie, Inc. For the reasons stated during the
hearing (M1:127), | grant the notion to strike the portions of the brief
concerned wth the all eged refusal to bargai n; however,

4



i ntroduced and ny observation of the deneanor of wtnesses, and after
consi deration of the argunents and briefs submtted, | hereby issue the
fol  ow ng Reconmended Deci si on on Juri sdi cti on.
[. I NTRIDUCTT ON
A

Bud Antle, Inc. is the largest vol une producer of fresh vegetabl es
inthe Lhited Sates; it currently narkets 40 mllion cartons per year. In
1978 it was acquired by Gastle & Goke, Inc., a multi-national corporation
which, inadditiontoits extensive real estate holdings in Galifornia and
Havai i, al so owns one of the world' s largest food processors, Dol e Food
Gonpany, as wel |l as several other subsidiaries directly or indirectly invol ved
inGlifornia agriculture.

Wiile Bud's prinary crops--iceberg | ettuce, broccoli, cauliflower,
and cel ery--constitute 75%to 80%of its business, it al so handl es a nunier of
other varieties of fresh vegetables. Qignaly, it functioned as a
traditional "Gower/ Shipper"; that is, afully integrated operation, using--for
the nost part--its own enpl oyees and equi pnent to prepare and cultivate land it
either owned or |eased and to plant, grow harvest, cool, pack, transport and

narket the crops it produced on that |and. Then,

the notionis granted wthout prejudice to the General Gunsel's right to renew
its argunent should this matter eventual |y be schedul ed for hearing on the
nerits. | deny the notion to strike the Appendi x containing the Baillie
Recormendation. Wiile it has no evidentiary or precedential value, it contains
an interesting and suggestive anal ysis which nay be hel pful, as any non-bi ndi ng
legal authority would, in understanding the issues here presented. | note that
an NLRB Deci sion invol ving the sane conpany and rel ated i ssues was admtted as
Respondent' s Ex. E45.



inthe 1980 s, instead of using its own enpl oyees in its grow ng operations,
it began to contract out that work to "growers". Typically, those growers

| ease or sublease | and fromBud pursuant to contractual arrangenents under
which profits and risks are shared, usually on a 50/ 50 percent basis, wth
Bud. Wiile the growers assune contractual responsibility for the actual

grow ng, Bud renains very nuch involved: It sets rigorous planting schedul es,
often providing its groners wth seed or actually transplanting its own
seedlings tothe land they are farmng; it |eases equipnent to them it nay
help line up labor contractors to performtheir thinning and weeding or their
pesticide work; it carefully tracks their crops as they nature, at tines
provi di ng advi ce and techni cal assistance; and it operates as a financi al
clearing house, advancing funds to its growers, deducting rents for |land and
equi pnent, often tines paying their |abor contractors and day-to-day farmng
expenses, and off-setting all of those advances and paynents agai nst their
eventual share of the hoped for profits. Wen crops are ready for harvest,
Bud typically does the harvesting, though sone growers do their own. After
that, Bud takes full control and transports the crops to its processi ng
facilities where they are cool ed, packed, stored, and eventual | y shipped to
narket. By 1989, the transition was conpl ete, and Bud enpl oyees were no
longer directly involved in growng the crops it harvested, cool ed, packed,
shipped and narketed. In Bud's view it had ceased to be a "G ower/ Shi pper"
and becone sinply a " Shi pper".



The enpl oyees here at issue all work in Bud' s cooling facilities in
Mirrina {near Salinas), Hltville, Qadal upe, Gnzal ez, and Hiron. The
facilities vary in size; Mrinais by far the largest, handling between four to
five tines the volune of the other cool ers (see Respondent's Exs. E4, E6 & &
7) and, at peak, enploys up to 100 workers.”® @ool ers operate on a seasonal
basis, and so, during the course of a year, enpl oyees nay nove fromone
| ocation to anot her.

Produce arriving at a cooler is, in nost instances, unl oaded from
trucks onto "shuttles" which convey it to a cooling nachi ne--vacuumcool i ng
tube, hydro-vac, pressure tube, or hydro-shower--which quickly [owers its
tenperature. Qnce cooled, it is taken by forklift to a "cold roonf where it is
stored. As the need arises, it is noved fromthe cold roomto a | oadi ng dock
where it is |oaded on custoners' trucks for delivery to narket.

Each function at the cooler has its own job classification: there
are | oaders, operators, "mx nen", "strappers", general floor help,

di spat chers, "stackers", "nuniers runners", nai ntenance workers and parts
enpl oyees, and so on. A, however, are nenbbers of a single, bargaining unit,
certified by the Agricultural Labor Rel ations Board, represented by Local s P
78-A and B of the Fresh Fuit and Veget abl e

“Qveral |, Bud enpl oys 3000 to 3500 workers in its various operations
during its peak seasons.



Vrkers, ®> and nade up of :
"Al production, plant clerical and nai ntenance enpl oyees [of Bud
Antle, Inc.] engaged in receiving, refrigerating, handling and
| oadi ng fresh vegetables inthe Sate of Glifornia "

There is no indication that Bud' s change in the nanner in which
its produce was grown--using contractual growers rather than enpl oyees--had
any effect on operations and work at the cooling facilities. Nonethel ess,
that change, along wth a nodification in NLRB precedent whi ch occurred in
1990,° is responsible for the jurisdictional issue here presented. Sated
succinctly, it is this:

Have the Bud enpl oyees who work inits cooling facilities ceased
to be agricultural enpl oyees because Bud no | onger uses its own
enpl oyees to grow the produce they cool ?

B

Snce this proceeding turns on the question of who is and who i s
not an agricultural enpl oyee, the place to start is wth the statutory
definition of the term Section 1140.4(b) of the ALRA begins by defining an
agricultural enpl oyee "as one engaged in agriculture, as that termis defined
in subsection (a)." Subsection (&) describes agriculture as:

"[1Tncluding farmng in all its branches, and, anong ot her things,
includes the cultivation and tillage of the soil, dairying, the

production, cultivation, growng, and harvesting of any
agricultural or horticultural commodities (including conmodities

An 1988, Local P-78A was nerged into Local P-78-B which now
represents all of the cooling enpl oyees in Bud's Gilifornia operations.

®Cansco Produce Gonpany, |nc. (1990) 297 NLRB No. 157.
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defined as agricultural conmodities in Section 1141j(g) of Title 12
of the Lhited Sates de), the raising of |ivestock, bees, fur
bearing aninal s, or poultry, and any practices...perforned by a
farner or on a farmas an incident to or in conjunction wth such
farmng operations, including preparation for narket and delivery to
storage or to narket or to carriers for transportation to narket."

(Enphasi s suppl i ed.)

The enphasi zed | anguage i s i nportant here because enpl oyees working i n cool i ng
operations are involved in the "preparation [of agricultural conmodities] for
nar ket . "

The entire section, including the enphasi zed portion, is draan
verbatimfromSection 3(f) of the Fair Labor Sandards Act, and has been used
by QGongress in establishing the limts of the jurisdiction of the National
Labor Rel ations Board.” As such, it expresses the desire of the Gilifornia
Legislature to have state jurisdiction over agricultural |abor relations pick
up where federal regulation |eaves off. That intentionis reinforced in the
second sentence of section 1140. 4(b), which provi des:

"[Nothing in this subdivision shall be construed to include any
person ot her than those enpl oyees excl uded fromthe coverage of the
Nati onal Labor Relations Act, as anended, as agricul tural enpl oyees,
pursuant to Section 2(3) of the Labor Minagenent Rel ations Act
(Section 152(e), Title 29, Lhites Sates (de), and Section 3(f) of
the Fair Labor Sandards Act (Section 203(f), Title 29, Lhites
Sates de)."
Notice that under the "any practices" |anguage of the ALRA section

1140. 4(a), and the HL.SA section 3(f), a worker who

"The exclusion of "agricultural laborers" in Section 2(3) of the NL.RA
does not nention the ALSA definition; however, ever since 1946, (Gongress has
directed, inthe annual rider tothe NNRBs appropriation, that it be guided by
the definition found of "agriculture" as set forth found in section 3(f).
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Isnot directly involved in the cultivation, growng and harvesting of an
agricultural conmodity does not becone an "agricultural enpl oyee” sinply by
performng work onit. Mre is required; nanely that the work be perforned
"by a farner or on a farmas an incident to or in conjunction wth such
farmng operations.” As the Lhited Sates Suprene Gourt explained in Farners
Reservoir & lrrigation . v. MGonb (1949) 337 US 755, 763-64

"As can be readily seen this definition has two distinct branches.

Hrst, thereis the prinary neaning. Agriculture includes farnmng

inall its branches. CGertain specific practices such as cultivation

and tillage of the soil, dairying, etc, are listed as being incl uded

inthis prinary neaning. Second, there is a broader neani ng.

Agriculture is defined to include things other than farmng as so

illustrated. It includes any practices, whether or not thensel ves

farmng practices, wiich are perforned either by a farner or on a

farm incidently to or in conjunction wth "such" farmng

operations."

wth this inmnd, the test to be appliedin
determni ng whet her operations, |ike cooling, which do not fall wthin the
prinary definition of agriculture, are neverthel ess agricultura in nature,
nay be stated as follows: |s the work perforned by a farner? That is to say:
Is Bud a "farner"? If not, then those who work inits cooling facilities are
not agricultural enpl oyees; if so, then they are agricultural enployees if, in
addition, their work is incidental to or perforned in conjunction wth Bud' s
prinary farmng work.
Bud argues that it ceased to be a farner when it stopped using its

own enpl oyees to growthe crops it cools and, instead, contracted wth
"growers". Beyond that, it argues that,

10



even if it were a farner, enough of the cormodities handled by its cooling
enpl oyees cone fromout si de sources such that—at |east under the current NLRB

standard (see Gansco Produce Gonpany, Inc., supra)--the work done at the

coolers is neither incidental to nor in conjunction wth such farmng
operations. ®

Notice that both the question of whether Bud is a farner and the
question of whether its cooling work is incidental to or in conjunction wth
its farmng are mxed questions of lawand fact. O the one hand, it nust be
determned what it neans to be a farner and, on the other, whether Bud, by
virtue of the manner in wiich it operates, falls wthin that definition; next
It nust be determned what constitutes "incidental to" and "in conjunction
wth", and then whether the source and vol une of commodities Bud cool s are
wthin or wthout those limts.

1. JUR SO CINON H STARY
A

The out cone of the above inquiry wll determne whet her
jurisdiction lies wth the Agricultural Labor Relations Board. But this is not
the only forumin which the natter has been addressed. Nor is it the first tine
the issue has been raised and dealt wth. There is an historical dinension to

the issue which needs telling, and not just as background. The General

®¥Those commodi ties, known as "outside nix" are grown by farners who
operate i ndependently of Bud' s contractual growers. Bud purchases their
produce, as needed or requested by its custoners, and brings it to the cool ers
where it is coomingled wth Bud' s own coomodi ties. This custoner service is
known as "one stop shoppi ng".

11



Qounsel argues, and forcefully, that the historical behavior of the parties is
a factor, possibly a crucial factor, which nust be taken into account in
determining where jurisdiction lies. Then, too, thereis the possibility that
the ARB had jurisdiction, but lost it sonetine during the course of events
which led to the filing of the instant unfair |abor practices. If sap it nay
be that the Board has the jurisdiction to consider sone but not all, of the
al l eged wongful conduct. It would be well, therefore, to begin wth a
hi story and chronol ogy.
h January 22, 1976, not long after the enact nent of
the ALRA the Board certified Locals P 78-A and P-7-B of the
F~WVas the excl usive representative for all production, plant
clerical and nai nt enance enpl oyees engaged i n the recei vi ng,
refrigerating, handling and | oadi ng of fresh vegetable in the
Sate of Glifornia.®
S nce 1977, Bud and the FPVWhave negoti at ed four

col | ective bargai ning agreenents, every one contai ning a
"Recogni tion" clause, in which union recognition is founded
upon ALRB certification. (Charging Party Ex. U42; Respondent’ s
BEx. E22.) The nost recent agreenent--running fromApril 1, 1986
to Mrch 31, 1989--reads: cool e

"1.2 Scope of Lhion Recognition. Pursuant to 9, th certification

under the Gilifornia Agricultural Labor Rel ations Act, the Gonpany

recogni zes the Lhion as the sol e and excl usi ve bargai ning agent for
al its plant

°Around the sane tine the ALRB certified Local 890 of the International
Brot herhood of Teansters as the excl usive bargaining representative for Bud' s
farmworkers and for its drivers.
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enpl oyees ejrjljgaged in handling coomodities at the foll ow ng
plants...."

In 1982, an FAWnenter naned David Earle filed a charge wth the
National Labor Relations Board asserting that the FFWhad failed to properly
represent himin connection wth a seniority dispute which arose while he was
enpl oyed at Bud Antle. The matter proceeded to conplaint, and the Lhion's
attorney filed an answer in which he admtted the all egation al | egi ng NL.FRB
jurisdiction. (Respondent's Bxs. E23 & E24.) The natter evidently proceeded
no further. (See NLRB Tr. 258-266.)

In 1985, the AAWfiled a charge wth the Agricultural Labor
Relations Board alleging Bud Antle had refused to bargain. (Charging Party's
Ex. U27.) It was later wthdrawn by the union when a parall el grievance was
settled. (See Respondent’'s Ex. E38.)

h Mrch 31, 1989 the | abor agreenent between Bud and the FRW
expi red and negotiati ons began for a newone. n June 6, 1989, Bud proposed,
inwiting, that Aticle I, section 1.2 of the previous agreenent--providi ng
for union recognition "pursuant to certification under the Galifornia
Agricultural Labor Relations Act"--be included wthout change in any new

agr eenent .

't shoul d be noted, however, that the Federal Labor Minagenent Rel ations
Act istwce nentioned in the body of the contract. (Respondent’'s Ex. E 22,
At. Il, Sec. 23, and At. 111, Sec. 3.402).) This appears to have occurred
because the drafters relied on portions of the FFVWs mul ti -enpl oyer agreenent —
covering enpl oyers who are subject to NLRBjurisdiction--in preparing the union
security and grievance | anguage for the Antle agreenent. (See Respondent's
Exs. E25 and E26.)
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(Gharging Party's Ex. U21.) Shortly thereafter, the union expressed its
concern that the corporate reorgani zati on whi ch was underway, invol ving Bud,
Dol e Fresh \eget abl es, Dol e Food Gonpany, and Gastle & Gooke, Inc., might
adversely affect its representational rights. (Respondent's Ex. £-39.) To
allay these fears, Bud prepared a Letter of Uhderstanding, and submtted it to
the Lhion on August 25, 1989. (Charging Party's Ex. U24; see al so
Respondent's Ex. E39, para. 3(h).) Init, the Gonpany states:

"Nei ther the Gonpany organi zational structure or the ' Dole'

regi stered tradenark have any effect on the Agricultural Labor

Rel ations Board Gertification which is binding between Bud Antle

and Fresh Fruit and \legetabl e Wrkers Local P-78A and R 788 "

Meanvhi | e, negoti ations had begun to sour, and Bud--consi st ent
wth the position expressed inits proposal and its letter of understand ng--
filed a series of charges wth the ARB alleging that the FFWVwas engaged i n
bad faith bargaining. (Charging Party's Ex. U25.) The first, 89-Q.-8 SA,
was filed inthe Board s Salinas dfice on June 30, 1989; on August 7, 1989,
it was anended and refiled as 89-(0-81-SAL. It was foll oned on Septener 1,
1989 by 89-A.-11-SAL and on Septenter 12, 1989, by 89-Q.-12-SAL. Al were
eventual |y wthdrawn or dismssed. (See Respondent’'s Ex. E33.)

h August 28, 1989, the workers struck. Two weeks later, on

Septenber 11th, Bud inplenented its "last and final

Yt was not until My 30, 1990, that the Conpany proposed | anguage,
eIi;rimating of any nention of the ALRA certification. (Respondent's EX. E
34.
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offer" and then, on Septener 20th, |ocked out the striking enpl oyees and
began hiring repl acenent s.

h Septenber 21st and Cetober 2nd, Bud filed charges 89-Q.-13-SAL
and 89-0-13-1-SA, alleging that the FF\VWpicketing at the Port of Cakl and
constituted an illegal secondary boycott in violation of Labor (ode, section
1154(d). In accordance wth section 1160.6, the investigation was expedit ed
and the Board sought prelimnary relief inthe Mnterey Quperior Gourt. In
this connection, Bud's Acting Orector of Industria Relations, Danny U bano,
provi ded two decl arations under penalty of perjury in which he specifically
alleged the applicability of the ARA (See General Qounsel's Ex. 162,
paragraph 4, and Bx. 163, paragraph 4.)* The Qourt agreed and issued a
Tenporary Restraining Qder. Thereafter, on Novenber 2, 1989, the ALRB issued
a conpl aint against the FFW Apparently as a result of the efforts of Federal
Medi ation and onci liation Service, the natter was eventual |y settled and the
court action wthdrawn. (See Respondent's Bxhibit E19.)%

Meanwhi | e, the union had begun filing the charges which led to this
conpl ai nt: 89- (& 36-SAL on Septenber 1, 1989; 89- (& 37-SAL and 89- (& 38-SAL on
Septenber 12, 1989; 89-CE 41- SAL

“Gneral unsel's Exs. 162, 163 and 169 are not yet adnitted,
either admt or take official notice.

BThe conplaint remained on file until Mrch 1, 1991, when it was finally
wthdrawn. (See General Qounsel's Exs. 165 through 169.)
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on QGetober 27, 1989; and 89-CE 43- SAL on Novenber 30, 1989.%. The conpl ai nt
whi ch energed fromthose charges al |l eges viol ati ons spanning the period from
February 1989 through August 1990, wth the bul k of the violations occurring
or beginning before January 1, 1990; to wt: (1) surface bargai ni ng fromJune
6, 1989 through August 30, 1989; (2) refusal to supply infornation necessary
to bargai ni ng requested Mrch, My and June, 1989; (3) failure to bargai n over
subcontracting or diversion of cooling work i n February and Decentoer 1989 and
again in January 1990; (4) unilateral changes in benefit prograns in Qctober
and Novenier 1989; (5) inplenentati on of contract proposal s wthout |npasse on
Sptenber 11, 1989; (6) the illegal |ockout of enpl oyees on Septenter 20,
1989; and (7) the refusal to honor their unconditional offer to return to work
begi nni ng Novenber 15, 1989.

Then, on January 18, 1990, Bud again filed charges agai nst the FRWV
alleging illegal secondary picketing at the Port of CGakland and bad faith
bargai ning. (Respondent’'s Exs. 17 & 31.) But this tine the charges were fil ed
not wth the Agricultural Labor Rel ations Board, but wth the National Labor
Rel ati ons Board. The union responded claimng that the NLRB was w t hout
jurisdiction and that the natter had al ready been resol ved by the settl enent
of the earlier ALRB conplaint and charges. (Respondent's Exs. E18 & E19.)
Bventual |y, the bargai ni ng

“These were fol l owed by new and anended charges: 89- (& 43-1-SAL on
Decentoer 2, 1989 and 90- (& 31 through 33-SAL on February 22, 1990, and 89- (&
39-1-SAL on June 15, 1990.
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charge was wthdrawn (Respondent's Ex. 26) and the secondary boycott charge
was settled in an agreenent in which the union reserved its claimthat the
NLRB was wthout jurisdiction. (Respondent's Exs. E20 & E21.)

It was at this poi nt—March 15, 1990--that the NNRBissued its
deci sion in Gansco Produce Gonpany, 297 NLRB No. 157, nwodifying the | egal

standard which it had previously utilized in decidi ng whether to exercise
jurisdiction over workers engaged i n secondary agricultural operations, such as

packi ng and cooling. Before Gansco, the Board usual |y refused jurisdiction

over those workers unless "a regul ar and substantial portion of their work

effort” was perforned on the crops of a grower other than the grower by whom
they were enpl oyed (Enpl oyer Menbers of G ower - Shi pper \Veget abl e Assn. (1977)
230 NLRB 1011).* In Cansco, the National Board abandoned the requirenent of

substantiality and held that it woul d assert jurisdiction"if any anount of
farmcommodi ties other than those of the enpl oyer-farner are regul arly handl ed
by the enpl oyees in question.” (Sip n., p. 11.)

e nonth later, on April 17, 1990, Bud's attorneys wote to advi se
the Salinas Regional Drector that the conpany had cone to the realization that
"none of the enpl oyees working at the Gonpany' s cooling facilities can be

agricultural enpl oyees under the Gilifornia Agricultural Labor Relations Act.”

B say "usual | y" because, prior to Gansco, there was a conflicting |ine
of NNRB authority hol ding that secondary agricul tural enpl oyees were subject to
NLRB jurisdiction unless all of their work was perforned on conmodi ties grown
or raised by their enpl oyer-farner. (DeCoster Egg Farns (1976) 223 NLRB 884.)
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(Respondent's Ex. £32.) The Regional Orector responded, indicating that the
letter would be treated as a request to wthdraw Bud' s pendi ng charges, but
advising that, in doing so, "the regional office does not admt or
agree...that the cooling facilities ...are outside the jurisdiction of the
Agricultural Labor Relations Board'. (Respondent's Ex. E33.) (onsistent wth
that position, the Region continued to pursue its investigation
of the charges which the Lhion had filed agai nst Bud. (pp. 15-16, above.)

Bud's response was to file a Lhit Qarification Petition wth
Region 21 of the National Labor Relations Board, asking that it assert
jurisdiction. (Respondent's BEx. 40.)™ Wen the Regi on disnissed the Petition
as inappropriate, Bud requested review by the Board i n Vshington and filed an
Epl oyer Representation (RV) petition raising the sane i ssue. The RMpetition
was referred to Vdshington for advice. Manwhile, the Chairnan of the ALRB
had witten to the National Board seeking an advi sory opi nion on the issue.
The NLRB decl i ned to issue such an opi nion and, instead, ordered that the Lhit
Qarification Petition proceed to heari ng.

By that tine, the Salinas Regional Drector had issued the
Gonplaint which is the basis of this proceeding. Bud

®Fromtestinony elicited fromRespondent's counsel during the N.FRB
proceeding, it woul d appear that--during this sane period--Bud al so attenpt ed,
w thout success, to utilize what can only be described as "political" pressure
to induce the General Gounsel of the ARBto relinquish jurisdictioninthis
matter. (NLRB Tr. 466, line 23, through 473, line 4.)
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i nmedi atel y requested that the ALRB take no further action pending the NRB s
decision inthe unit clarification proceeding. The Board refused, hol di ng
that it was the proper forumto determne, in the first instance, its
jurisdiction over charges which had been filed wthit. Bud then went to the
Federal (ourts, seeking to enjoin the ALRB fromexercising its prinary
jurisdiction, and was again rebuffed. It was then that the conpany requested
and obtai ned bifurcation of this proceeding. (See p. 3, above.)

The N.RB hearing coomenced on February 19, 1991 and concl uded on
Mrch 6. Oh My 1st, while the jurisdictional operation of the ALRB hearing
was underway, the NLRB Regional Drector issued her Decision and Qarification
of Bargaining Lhit, granting the petition for clarification and hol di ng t hat
Bud's Gdlifornia cooling enpl oyees "are not agricultural enpl oyees wthin the
neani ng of Section 2(3) of the [N.RA". (Respondent's Ex. 63, p. 20.).%
However, in doing so, the Regional Orector went on to say:

"The clarification nade hereinis only as of the date of the
hearing herein. | specifically decline to nake the declaration
requested by the Bl oyer-Petitioner as to its status in 1989. The
Epl oyer-Petitioner cites no case authority which nandates such a
finding by ne, and | conclude that it is inappropriate in the
present proceedi ng.

"I'n addition, the record refl ects that on Novenber 2, 1989
[sic], the ALRB (which was granted am cus

YI'n a parall el proceeding i nvol ving Bud enpl oyees in a separate unit,
represented by Local 890 of the International Brotherhood of Teansters, the
Regional Orector for Region 32 of the NNRBreached a simlar result. (See
Respondent' s Ex. 67.)
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curiae status in the instant proceeding) issued a Notice of Hearing
and Qonpl ai nt, alleging that the Enpl oyer-PFetitioner had engaged in
certain unfair |abor practices under the Agricultural Labor
Relations Act of the Sate of Gillifornia. Apparently, a hearing
bef ore the ALRB was commenced on April 16, 1991, in which the

Epl oyer-Petitioner contends that i1t is not under the ALRB s
jurisdiction. The effect of the clarification herein on the
proceedi ngs before the ALRB shoul d be determned in that proceedi ng
by the ARB and the reviewng courts. Thus, the question as to
whet her the ALRB has jurisdiction to continue prosecution of those
charges currently before it is not appropriately addressed herein. ™
(Id. at Footnote 15.)

A Request for Reviewwas filed wth the NNRB in Vdshington, D C,
but it was deni ed® Lhder the NLRB s regul ations, "Denial of a request for
reviewshal | constitute an affirnance of the regional director's action...."
(29 CE R Section 102.67(f).)

B

Wiat is especially interesting about the Regional Drector's
Decision is her approach to the jurisdictional issue. W until then, the focus
of the dispute had been on the effect of Gansco, ™ and the issue had, for the
nost part, been franed around the question of whether cooling enpl oyees
regul arly handl ed conmodi ties grown by i ndependent growers. But, as has
al ready been pointed out (Section | B pp. 811, above), that question need
only be asked in situations where the enployer is a "farner”. In her

Deci sion, the Regional DOrector acknow edged

Brursuant to Respondent's Mbtion of August 27, 1991, that Denial is
admtted into evidence as Respondent's Ex. 68.

“And, along with it, the question of retroactivity and the earlier
viability of DeGoster Egg Farns, supra.
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that and nade Bud' s status as a "farner” the prinary focus of her inquiry.

She concl uded, based on | ong-standi ng N.RB precedent ,® that Bud-- by
virtue of its change from"grower/shipper” to "shipper" (see pp. 56, above)--
had ceased to be a "farner”. Hence, those of its enpl oyees who were not
engaged in actual farmng operations could not be agricultural enpl oyees,
regardl ess of whether or not they regul arly handl ed the conmodities of
i ndependent growers (Respondent's Ex. 63, pp. 16-18).%

Despite the Regional Orector's refusal to find NLRB jurisdiction
prior to the date of hearing, her anal ysis suggests that the enpl oyees at the
cool ers nay have lost their status as "agricultural enpl oyees”, not upon the
N.RB s final and unequi vocal abandonnent of the substantiality test in Gansco
but, nuch earlier, when Bud ceased to be a farner because it stopped using its
own enpl oyees to growthe crops it cool s.

C
Before examning the | egal precedents relied upon by the Regi onal

Drector in formul ating her concept of who is and

YGeen Gant npany (1976) 223 NLRB 337, and, to a | esser extent,
Enpl oyer Menbers of G ower- Shi pper \Vegetabl e Assn., supra.

20nly after reaching that conclusion, did she go onto find that, even if
Bud were a "farner", its cooling enpl oyees were not agricul tural enpl oyees
because they regul arly handl e "outside mx" fromgrowers who are conpl etel y
i ndependent of Bud and its contractual growers. (Id. p. 18.)
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who is not a "farner” and before considering the conpl ex factual rel ationshi ps
between Bud and its contractual growers, it would be well--for reasons which
wll later becone apparent--to sumnmarize, as clearly as possible, the

hi storical degree of conmitnent which the parties nanifested toward the ALRB
as the arbiter of their legal relationship.

Prior to the labor dispute which gave rise to this proceedi ng,
there was little toindicate that either the union or the conpany entertai ned
any serious doubt that the bargaining unit was subject to the jurisdiction of
the ARB Both appeared to be confortable wth their 1976 certification, and-
-to the extent that the natter even surfaced--were quite wlling to
acknow edge the ALRB's jurisdiction in the recognition clause of their several
agreenents and in the single unfair |abor practice charge which one filed
agai nst the other in 1985.% The negotiations which fol l owed the expiration of
the nost recent contract began in nuch the sane vein wth Bud proposi ng no
change in the previous recognition clause. Then, as probl ens began to surface,
the conpany reiterated its coonitnent to the ALRB certification in a proposed

Letter of Lhderstanding;?® and,

“The NLRB charge which was filed in 1982, and resulted in a conpl ai nt
and answer, did not directly invol ve the conpany and, apparently, proceeded no
further. The references to the LMRAin the union security and grievance
portions of their contracts appear to have resulted fromhastily borrow ng
| anguage fromanother contract, and had nothing to do wth any real dispute
over jurisdiction.

Z sinply cannot accept Bud's reading of its Letter of
Lhderstanding as nothing nore than an affirnati on of the unit whi ch woul d
be the subject of bargaining, wthout any
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when it becane evident that the problens were serious, both sides i medi ately
turned to the ALRB filing nunerous charges and, in Bud' s case, pressing the
Agency to resort to the Qourts to protect it fromthe secondary pressure whi ch
the union was exerting on its custoners and shippers. |f anything, the conduct
of the parties during this period--June 1989 to md-January 1990--evi nces a
stronger nutual conmtnent to ALRB jurisdiction than ever before.

nly after the ALRB had settl ed the secondary boycott charges wth
the Lhion, did Bud turn to the NLRB, on January 18, 1990, and file bargai ning
and secondary boycott charges. And only after it becane apparent that the ALRB
was going to press on wth the charges which the union had filed against it,
did the Gnpany fornal |y declare itself, on April 17, 1990, and, arned wth the
recently issued Gansco decision, petition the NNRB on Septenber 7, 1990, to
assune jurisdiction over the unit.

[11. THE RELATI ONSH P BETVEEN BLD AND | TS GONTRACTUAL GROMRS
A

Bud nade no secret of its notive in gradually shifting to the use

of contractual growers, rather than its own enpl oyees, to growthe commodities

It harvests, cools, packs, transports,

acknow edgenent of ALRB jurisdiction. If that was what Bud neant, it coul d
easily have said so by reciting the unit description and avoi di ng any ref erence
tothe ARB [Indeed, it didjust that, nuch later, after it had announced its
new position. (See the final page of Respondent's Ex. E34.)] | find that
anyone readi hg that docunent in the context of the historical relationship of
the parties at the tine would, wth good reason, understand it as an re-
affirnation both of the unit and the ALRB s jurisdiction over the unit.
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and narkets. Wen R chard Bascou, the M ce-Pesident responsible for
overseei ng Bud's "Gower Programi, was asked why the conpany had phased out
its direct growng operations, he answered:
"Minly because...we felt we couldn't be conpetitive wth snal |
grow ng conpani es as a corporation to conpete. It was no[re] cost
effective to work wth independent growers than it was for us to try
to do our own farming. V&' re a uni on conpany; We pay uni on Wages.

Its hard to conpete wth those wages wth independent growers. (Tr.
IV 36.) (enphasis supplied.)

B

The nechani smwhi ch shippers |ike Bud use to define and regul ate
their relationship to the growers fromwhomthey obtain agricul tural
commodities is knows in the trade as the "deal”. 1In a deal, the grower and
the shipper spell out their obligations wth respect to financing a crop:
planting, growng, and harvesting it; its delivery; the allocation of risks,
responsi bilities, and costs along the way; and, ultinately, the division of
profits or losses. Sone deal s involve no nore than a handshake; others are
nore el aborate and | egal i stic, and nay include arrangenents for cash and
credit advances, tinetables for planting and harvesting, quality guarantees,
| easi ng property and equi pnent, recourse on default or breach, interim
adj ustnents and nwodi fications, and so on.

Bud's deals with its growers are anong the nost el aborate. They
are entbodied in detailed witten agreenents, drafted by Bud' s attorneys,
covering natters as diverse as Bud' s intellectual property rights in the seeds

it provides, Federal
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Superfund and pesticide regul ation, and equal enpl oynent opportunity. The
agreenent s thensel ves are standardi zed in formand content, but each has
attached to it an individua Addendumwhich spells out those arrangenents whi ch
vary fromgrower to grower: the location and acreage of the farnhand under
cultivation, the crop and the grow ng season covered, the packi ng charges whi ch
Bud wll levy agai nst the proceeds, the fixed acre price, the paynent schedul e,
the grower's percentage of net proceeds, any arrangenents for Bud to provi de
speci al services or contributions, and any ot her uni que agreenent between Bud
and the grower, such as arrangenents to furnish equi prent.# Typically, a new
addendumis drawn up at the begi nning of each new grow ng season and attached
to the standard agreenent.

Bud enpl oys two standardi zed forns of agreenent-- (1) Qustom
Farmmng and G op Purchase Agreenents (Respondent's Ex. EI, General (ounsel's
Ex. 32.) which call for Bud to do the harvesting and, quite often, the
planting as well, and (2) Mrketing Agreenents (Respondent's Ex. E3), under
whi ch the grower does the harvesting.® The great najority--82%to 92%-

#These i ndi vi dual Addenda nake up the bul k of the enpl oyer exhibits
i ntroduced during the NLRB proceedi ng and i ncorporated into the Record of this
proceeding. (Respondent's Exs. E 46a-ssss, E47a-ss, E48a-eeee, E49%-Xx, E
50a-0, E5la-k, plus exenplar E2, see also Charging Party's Exs. U33 U34, &
U 35.)

*Though, in practice, Bud appears not to have paid much attentiontois
distinction --See Charging Party's Exs. U114 and U 36, and the Respondent
Exhibits cited in footnote 51, bel ow
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are QustomFarmng and @ op Purchase Agreenents.®
(Respondent's Exs. E4, E6, & E7.)

Qver tine the agreenents have becone nore standardi zed and nore
legalistic, and, recently, there have been two other significant changes--the
QustomFarm Agreenents no | onger describe Bud as a "grower” (Gonpare, Y 1.2 of
General Gounsel Ex. 32, a 1981 agreenent updated in January 1989, wth § 1.2
of Respondent's Ex. EI, executed in Decenfer 1989), and Bud has been repl aced
by its fellow Gastl e & oke subsi di ary, Dol e Fresh \egetabl es, Inc., as party
to the Mrketing Agreenents (QGonpare General Gounsel Ex. 31 with Respondent’ s
Ex. E3), which neans that Bud wll soon be harvesting all of the crops of the
growers wth whomit contacts.

In order to eval uate those agreenents and--nore inportantly--to
see howthey are carried out in practice, it is necessary to understand the
needs and interests which drive Bud's relationship to its contractual growers.

It has already been pointed out that Bud created its contractual
grower systemas a neans of avoiding the | abor costs attendant to
uni oni zation. Doing so, however, did not dimnishits overwhel ming need to

insure that it could continue to supply

®ppart fromthese "deal s", there is a third type of arrangenent where
Bud, as a service to its custoners, purchases produce fromoutside growers,
which is then delivered, already cool ed and packed, to one of Bud s cool i ng
facilities, where it is conbined wth other coomodities ordered by the
custoner to create an "outside mix" of produce. This is the "one stop
shoppi ng" service described earlier. (See footnote 8, supra; see al so
footnote 21, supra, dealing wth the legal inplications of this arrangenent.)
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its custoners wth the produce they wanted, when they wanted it, and at the
quality they denanded; nor didit alter Bud' s natural drive to seek an ever
increasing share of the narket. The tension created by setting up an
"I ndependent contractor” systemwhile still naintaining sufficient control to
guarantee constant supply, adequate quality, and continued grow h is evident
both in the Agreenents thensel ves and in the nanner in which Bud deal s, in
practice, wth its growers.
The Agreenents begin, as all such agreenents do, by affirning
the i ndependence and equal ity of the two parti es:
"...ANTLE and GRO/R operat e i ndependent busi nesses, each acting for its
own individual account and profit and not for any joint business of the
Parties....The Parties do not intend to create and are not creating a
partnershi p, syndicate, group, pool, joint venture, or other .
uni ncor por at ed organi zation for the purpose of carrying out any joint
busi ness, financial operation or venture....Except as expressly provided,
neither party shall be responsible for the actions or agreenents of the
other, nor shall either party have any authority to create any obligation
for the other, nor shall either party be responsible for any expenses or
| osses had by the other..." (See 1.3 of Respondent's Exs. 1&3 and of
General Qounsel's Ex. 32; and 1.4 of Charging Party's U 14.)

This is foll oned by a paragraph di scussing need for "cooperation”.

The agreenent then noves on to describe the actual |egal and
financial structure of the relationship, and, in the course of doing so, nakes
substantial inroads on the independence of the grower. Inits post-hearing
brief (pages 19-21), the General (ounsel accurately describes those inroads as
fol | ows:

[Under the crop purchase agreenents, Respondent has the power
to
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1) increase the packing costs and/or the | abor costs incident to
har vesti ng and packi ng after execution of the agreenent wth the
grover. (8§ 2 13);

2) "“direct inwiting the specific tines and nanner of grow ng
operations it determnes necessary to insure the producti on of the
?;m)o type and quality contenpl ated by the Agreenent”. {8 3.7

a

3) require the parties to "consult wth one anot her concerni ng
crop planting dates, seed types, use of pesticides, procedures for
cultivation, irrigation, fertilization and other na or policy
natters concerning the growng of the crop.” (8 3.7 (a));

4) "enter the Farnhands at any and all tines for the purpose of

i nspecting the premses to determne whether GROMR IS in
conpliance wth its obligations under this Agreenent and i s
properly caring for the i nprovenents and equi pnent thereon and for
t he purpose of examini ng and supervising repai rs to i nprovenents
and equipnent ...." (8 3.7(b)).

5 "...enter the Farnhands, nai ntain the grow ng busi ness
operations, and performgrow ng functions; contract wth and pay
third parties to naintain such operations and performsuch
functions; contract wth and pay third parties to mai ntai n such
operations and performsuch functions; and pay or nake Advances to
AROMR to pay expenses incurred in production of the G- (p,
including wthout limtation, Farnhands charges described in § 3.6
her eof , 'abor, equi pnent, and nachi nery costs..." should the
grower not be conplying wth the Agreenent. {8 3.7(b));

6) protect its seed, seedlings or transplants. "... GROMR
acknow edges t hat the i ntel | ect ual property rights to repr oduce or
propagat e such seeds, seedlings, or transplants are the property
of ANILE and G?O/ERagrees that GROMR w || not propagate such
seeds, seedlings or transplants, directly or indirectly, except as
necessary to produce the Gop required hereunder...." (8 3.9);

7} inspect the grower's financial and accounting records
regarding the G ops sold under the Agreenent. (8§ 3.10);

8) determne, inits sole discretion"...the nethod and ti mng of
harvesting, packing, nmarketing, and shipping the Gop. ANILE
shal| be the sole judge of Gop quality and market conditions and
shal | have the
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right to discontinue harvesting, packing, narketing, and

shi ppi ng of the Gop whenever, in ANTLE s sol e opi nion, any such
di scontinuance is justified by the Gop quality or narket
conditions. ANILEin its sole discretion shal|l determne

whet her any such di scontinuance i s tenporary or pernanent...."

(§4.3(a)),; and

9) have "... asecurity interest inthe Gop and the proceeds
(1ncl udi ng i nsurance and condemmat i on proceeds) and products of
the Qop securing ANTLE s rights under this Agreenent, including
wthout limtation, ANTLE s rights to repaynent of any

unrei niour sed costs incurred by ANTLE pursuant to 3. 7( b)

t7 hg)r eof and any unrei nbur sed advances nade by ANTLE . (8

The financial structure described in the Agreenent, and tailored to
the individual grower in the Addendum calls for the grower to:

"...furnish and pay for all services, nateria, |and, equi pnent,
seed, herbicides and other itens related to the planting,

cultivating, irrigating, weedi ng, thinning, hoeing, dusting, spraying
ferEibI)i)zi ng and otherw se growng the crop to conpl etion.” (Section
3.1(b).

And this is to be done on farnhands for which the grower has pai d:

‘...all charges...including all taxes, assessnents, rents, |iens,
judgnents, and simlar paynents and al| |ease nortgage, secured debt
and simlar paynents, that are necessary for GRO/MER to nai ntai n
unrestricted rights to enter the Farnhand, grow and harvest the G op,
and provide Qop title to ANTLE" (Section 3.6.)

Inreturn for growng the crop, the grower receives a set anount

“Thus ensuring that Bud will have a superior interest in the crop and
effectively neutralizing the provision found in 87.1 vesting title in the
growner except for the risk of crop loss which is mtigated el sewhere by the
ggia\rangeed fixed acreage price which Bud pays each grower. (See pp. 30-31,

ow
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for each acre he grows (known as the Fixed Acre Price),” plus a fixed

per cent age- -usual |y 50%-of the estinated proceeds which Antle recei ves from
its eventual the sale of the crop reduced by the contractual packi ng charges
set for in the Addendum?® by any advances it has nade for "grow ng costs", and
by any rei nfboursenents towhich it is entitled The acreage price is
established in the Addendumand is paid ininstallnents, usually 1/3 at
signing, Y3 at thinning, and /3 at harvest; while the net sal es proceeds
wll depend on later narket conditions and are due wthin 45 days after Antle
is paid.

Lhder this formula, the grower is not at risk for the fixed
acreage price it receives,® but only for its share of net sal es proceeds.*
The way the fornula is structured, that fixed price shoul d--in the nornal 50%
deal --constitute the lion's share of the grower's proceeds (the "Purchase

Price") because it

®The fixed acreage fee appears to be cal cul ated by taking the reci procal
of the grower's percentage and multiplying it by the anticipated per acre cost
of growng the crop; i.e., if the grower's percentage is 25% the acreage fee
wll be 75%of the expected cost; If the growers percentage is 50% the
acreage fee wll be based on the other 50% and so on.

%i | e the packing charges are set out in the Addendum Antle nay--and
has--adj usted themupward while the season is in progress. (See Respondent's
Ex. BEI, Section 2.13; General Qounsel's Bx. 14; |1V 145-147.)

~ PBxcept to the extent of any outstanding advances or rei nbur senent
obligations. (Section 5.2(b).)

%That is the reason why Andrew Church, who testified for the Respondent
as an expert on farmmng arrangenents, characterized Respondent's Ex. E| as a
"hybrid" which coniines the risk elenents of a "joint deal” wth the no-risk
elements of a "contract growng agreenent”. (See NNRB Tr. 294, lines 15-21;
296, lines 5-24.)
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Is not subject to Bud's packi ng charges--those are confined to the Net Sal es
Proceeds portion of the purchase price.® In a 25%deal (e.g. Charging Party
Ex. U33), the groner woul d be, concomtantly, even less at risk. Furthernore,
the capital investnent which Sections 3.1(b), 3.6, and 3.5(a) appear to
contenpl ate are illusory to the extent that Bud advances all or a significant
portion of the funds required for grow ng, nantenance, equipnent, and | and
costs. Any realistic analysis of Bud s power over its contractual growers
nust, therefore, take into account the fact that it has, as Anerica s |argest
producer of fresh vegetabl es and as a subsidiary of a corporation whose annual
revenues exceed 3 billion dollars, substantial capital available toit wth
which to finance their operations and needs. But, before describi ng how Bud
uses its capital resources to assist its growers, it would be hel pful to
under stand how the G ower Programworks.
c

It isinthe actual operation of the Gower Programthat the
tension between Bud' s desire to nake its growers independent and its need
to control themis nost evident.

Responsi bility for the Program-whi ch i ncl udes between 50 and 60
growers, divided anong three Regions--is vested in Bud' s Mce President for
Agriculture, Rchard Bascou. Whder him are three Agricultural Minagers, each

responsi bl e for the growers

~ ®See Section 5.1, describing the conponents of the purchase price, and
lSectl OH 2.12, providing that the net sal es portion of that price can never be
ess that zero.
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inhis Rgion. Inthe Northern Region, covering Salinas, Vdtsonville, K ng
dty and Hiron, there are 22 growers; in the Gentral Region, covering Santa
Miria, Guadal upe, and knard, there are 12 to 14 growers; and in the Southern
Region, covering the inperial Valley, there are 20 to 25 growers. Each
Regi onal Manager has two "Ag Supervi sors" to assist him

Each year, Bud' s sal es organi zation cones up wth an overall
"Marrketing Fan" indicating, for each coomodity, the vol une which it hopes to
narket, allocated over discrete tine periods extendi ng throughout the year.
It isthen up to M. Bascou and his associates in the Ag Departnent to arrange
wthits groners to supply Bud wth the produce it needs, at the | evel of
quality it requires, in accordance wth tinetabl es established by the
narketing organi zation. These arrangenents are formalized in a "farming' or
"sourcing" plan providing, for each grower, a series of deadlines ai ned at
insuring that, each week, the required vol une of produce reaches the narket.
It isrevealing that the deadlines are based, not--as one woul d expect--on the

dat es when specific anounts of the cormodity are to be ready for harvest, but

on the dates when they are to be planted. Bud wants its people, on site, from

the very beginning to see to it that its interests are protected and its needs
are net. Indeed, wth two of its principal commodities, cauliflower and
celery--and to sone extent wth lettuce and broccoli as well--Bud not only
determnes the planting dates, but it nornally raises its own seedlings in

nurseries it owns or nmanages until they are ready
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for planting; then, using for the nost part its own enpl oyees and equi pnent, it
transpl ants themin the growers' fields.

Bud's Ag Managers and Supervi sors are responsi bl e for nai ntai ni ng
direct and continuing contact wth growers. They spend their tine going from
farmto farm docunenti ng crop progress and checki ng to nake sure that the
farmng plans are being fol lowed and that the crops are properly cared for.

Mt infrequently, they are called upon to re-adjust planting and grow ng
schedul es due to shifting denand, changi ng weat her, or other unforseen

ci reunstances. ® They di scuss probl ens, give advice, and nake suggesti ons.
And, finally, they are the ones who deci de when the crop is to be harvest ed.

It would be a mstake, therefore, to characterize their role, even
when they are only suggesting or advising, as passive. The QustomFarmng and
G op Purchase Agreenents give Bud the "right todirect inwiting the specific
tines and nanner of growng operations it determnes necessary to ensure the
production of the Qop type and quality contenpl ated...."* WMile Bud has
sel domfound it necessary fornally to exercise that right, there can be little
doubt that a "suggestion" coming froman Ag Minager or Supervisor nust--by
virtue of that ultinate power--carry considerable force wth the grower who
receives it. It would be fair to conclude, therefore, that Bud s represent-

atives control production scheduling and have a substantial role

e, for exanpl e, 1V 58,
¥Respondent's Ex. El, Section 3.7(a)
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inoverall quality control.

Sending its supervisors to the fields is not the only way that the
Ag Departnent relates toits contractual growers. Bud strives for a "famly"
relationship wth its groners. M. Bascou hol ds bi -nonthly | uncheon neeti ngs
whi ch nost growers attend. A those neetings, information is passed on about
such things as the narketing and sal es program and natters of common concern
are discussed. Topics have varied fromwater issues to political issues to
the possible sal e of Gastle & Goke. In each Region, Bud al so naintai ns a
regul ar programof witten communi cation wth its growers covering a wde
range of topics--the availability of newtranspl ant nachi nery, consuner
pesti ci de rel eases, announcenents of increases in packi ng charges, the budget
for the Slinas Transpl ant Gonpany, arrangenents for pesticide reporting,
invitations to group social events, and requests for vol unteers and donati ons
for charitabl e causes. Bud has al so cormunicated wth its growers in
connection wth the subpoenas whi ch were issued and the settlenent arrived at
inthe unfair |abor practice proceedi ngs invol ving Local 890 of the Teansters.
Al grovers receive Bud' s in-house newsl etter, "Que Pasa’. FHnally, nenbers
of the Ag Departnent frequently correspond wth individual growers about
natters unique to their operations.

D
As one examnes the arrangenents which exist to provide growers

wth the farmhand they need to growthe crops Bud wants,
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the significance of Bud' s invol venent as a source of production capital begins
to energe. Wen it ceased using its own enpl oyees to farmthe land it owned
or leased, it didnot divest itself of its farmhand; it sinply | eased or
subl eased the land to its contractual growers. Snce then, Bud--along wth
its fellowsubsidiary, Dole, and their parent, Castle & Goke®—has conti nued
to acquire farmand by purchase and by lease for the use of its groners.® G
the 30 to 40,000 | and acres under cultivationinits Gower Program Bud owns
1,232 acres outright, and holds the | eases to another 8,632 acres
(Respondent's Ex. B8 & Charging Party's Bx. U32).%

Wien Bud | eases its own land to a grower, it does so using its own
witten lease forns. (See Respondent's Exs. E9 & EIl.) Rent renains fixed
for three year periods and is calculated into the deal as a "growng cost”.

In leasing farnhand fromoutsi de | andowners for use in

' n 1985, Castle & Goke took over the very substantial farning
operations of Hansen Farns (M:93-94); in 1989 or 1990, Dol e acquired Qcean
M ewProduce, and in 1990 it acquired 5000 acres of farnhand when it purchased
Royal Packing Gonpany (111: 21-22).

*R chard Bascou expl ai ned the i npetus which drives Bud' s | and acqui siti on
policy this way, "...the reason we like to lease ground is it keeps [it] in[tQ]
our program...S if a grower on a piece of ground that we | ease said he didn't
want to grow crops for us anynore and he's going to growfor the conpetition,
we' d put another--we' d ask another grower to farmon that piece of ground.”
(I1V43.) [The "put", at once corrected to "ask", is arevealing slip.]

¥t isinpossible to tell whether the exhibits describing Bud's owned and
| eased | and i ncl ude the Royal Packi ng (5000 acres), (rean M ew and Hansen
Farns acqui si tions.
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Its grower program Bud does not enjoy the dominance which narks its
arrangenents wth its own growers. The outside | andowners often have their
ow forns, their own attorneys, and their own notions of what their |ease
shoul d include. The | eases are, therefore, nore varied.

And there is sonething el se about themwhich is revealing. They
nornal |y include either an outright prohibition on subleasing or a requirenent
that there be prior witten consent; and they frequently include a promse
that the | essor—Bud--farmthe | and.

M. Bascou testified then when Bud, in turn,

"subl eased" the land, no witten agreenent was obtai ned fromthe grower and
none of the required witten permssions and/ or wai vers were sought fromthe
| andowner. Wen he was asked why, he expl ai ned:

"Al the landowners we deal wth knowthat we're not the growers.

They knowthat we're not doing the farming. It's understood that

We're going to have a grower on that ground at the tine that we nake

the lease. W' re harvesting and narketing product, soit's a

standard fornat that they' re coniortable wth and we' re confortabl e

wth." (1V15.)
The obvious reason both Bud and its outside |andl ords are "confortabl €' in
dispensing wth the legal requirenents and protections found in the | eases is
that they share a realistic appreciation of Bud's power of control over its
growers. And that is consistent wth the arrangenents which Bud has wthits
growers: Their "subl eases" are never inwiting. No termis specified. The

rent and the other na or conponents of the
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"subl ease" are identical to those found in the naster lease. And, for
accounti ng purposes, rent is considered a grow ng cost, not independently paid,
but factored into the deal .
E

There is yet another area in which Bud--by virtue of its ability to
finance large capital outlays--has gone beyond its role as a "shipper" and
undertaken a newand a significant function for its grovers. As aresult of
Its acquisition of Hansen Farns, Castle & oke acquired control over 10
mllion dollars of farmequi pnent.® That equi pnent was pool ed and then nade
avai | abl e for use and eventual acquisition by Bud' s growers, all on terns which
were painlessly factored in to their deal s.

As wth the subl easing of |and, the way in which the transaction
was structured is revealing. Gntrol over the equi pnent had vested in a Gastl e
& oke subsidiary cal l ed Vegco. Megco entered into a subl ease agreenent wth
Bud. ® That agreenent, however, contained an absol ute prohibition on further
subl easing. (General (ounsel's Ex. 48, para. 3.) Yet, in spite of that
prohi bition, Bud turned around and provi ded the equi pnent to its growers. Wien
\Vegco's General Manager, Seven Lasl ey, was asked how that coul d be, he

expl ai ned:

®The equi pnent i ncl uded sprinkl er pipe, tractors, disks, trucks, tilling
equi pnent, bl ades, and cul tivator.

®t is here unnecessary to delve into the full conplexity of the so-
called "Vegco Deal". The details are described in M. Lasley's testinony.
(M:91-100.)
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"...Bud was going to turn around and rent it to the grovers, it was
a close as to whether it could be done or not, and it had to do
nore wth the legal -- wth the nature of the docunent....

"...There's a question on it as to whether we could do this wthin
the context of the |ease.

"It was decided that while it was a rather gray area, that we
could, and it was a business decision nainly totry to stemthe
| oses fromthe \Vegco operation to go ahead and do this and recover

sone of the noney through rental's, whatever you want to call them
fromthe growers to cut the | osses on the Vegco operation.

"It is agray area as to wether....

"...there's a question as to whether it's a subl ease or rental or
what...." (M:133-134.)

The obvious inplication is that, wen faced wth financial considerations,
Bud, Vegco, and Gastle & (oke were wlling to enbark upon a course of
conduct which could only be justified legally by considering Bud and its
growers to be so interrelated that the one coul d use the equi pnent of the
other wthout creating a subl essor/subl essee relationship. nsistent wth
this, there were no fornal subl ease agreenents; instead, the arrangenents
were handl ed by an equi pnent schedul e attached to each farnming agreenent
whi ch descri bed the equi pnent to be "furni shed”, the rent to be paid, and the
nanner inwich it was to be factored into the deal. (Gneral Gounsel's Ex.
50.) Each schedul e appears to have been fol l oned by a confirmng letter.
(Respondent' s Ex. 62.)

Wien the naster | ease expired Bud, Vegco, and Gastl e & oke
decided that, rather than have the equi pnent returned, it woul d be nore

feasible to sell it to the growers in possessi on.
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(General Qounsel's Ex. 43.) They were told to submt bids, and their bids
were then consolidated into a singl e package and presented to \Vegco, wo
accepted. Paynents appear to have handl ed--1i ke al nost everythi ng el se--by
factoring theminto each deal .

Qurrently, Bud is renting sprinkl er pipes and booster punps to its
growers inthe Inperial Valley. It has been invol ved in financing substantial
equi pnent pur chases--$113, 800 for HH Farns in 1988--and then recoupi ng t hose
"advances" fromthe proceeds of its deals wth HH. (See General Qounsel ' s
Bx. 174 and Joint Bx. 1.) It has also sold tractors to its growers and
factored the price into their deals. And it has, at tines, advanced noney to
its growers to purchase |and and to pay grow ng costs.

F

In addition to needed capital, Bud is able to provide support
services and expertise far beyond the reach of any individual grower. For
instance, it has an Engi neeri ng Departnent whi ch desi gns farmequi pnent, does
engi neering studies, and runs tests on equipnent. As aresult of its efforts,
Bud has secured patents for a transpl ant nachine (see General ounsel's Ex. 7)
and for harvesting equi pnent.

There is also a Research Departnent. It was instrunental in
devel oping Bud's own legal |y protected varieties of |ettuce and cel ery seed
and is presently at work on finding and devel opi ng new di sease resi stant

strains of lettuce, celery,
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and caul i floner for use by its growers. Should a grower's crop devel op a

di sease, Bud has a plant pathol ogi st available to determne what it is and how
totreat it. (See General ounsel's Ex. 38.) Bud al so does soil testing for
its groners. (General (ounsel's Ex. 35.)

As pesticide use has becone an increasingly sensitive issue, Bud
has devel oped a pesti ci de programwhi ch has provi ded nonitoring services,
residue testing, and the like for its groners. (See General unsel's Exs.
33, 34 & 36; see also General Gounsel's Ex. 8.) It would appear that, in at
| east one instance, a pesticide application permt was obtai ned i n Bud' s nane
by one of the principal |abor contractors used by growers in the Northern
Region. (See General Qounsel's Ex. 37.)

G
Perhaps the best way to gain an overal | sense of Bud' s
relationship toits growers is to examne a full crop cycle--fromplanting to
nar ket i ng--and describe, at each step along the way, their respective roles.

A anting. Bud decides when crops are to be planted based on its
nar keting departnent’'s anticipation of custoner needs. That power is spelled
out inits groner agreenents, along wth its power to re-adjust those pl anting
schedul es to neet shifting denand and ot her unforseen circunstances. Wiile
the grower nornal |y prepares the farnhand for planting, Bud personnel are
avail abl e to performnecessary soil testing and analysis. Anywhere from1/4

to /3 of the land available for planting is
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either owned or |eased by Bud and rented to its growers. sually the grower
wll purchase his own seed, but Bud recommends varieties which it believes wil
performwel | and, on occasion, wll buy seed lots that are in short supply and
resell themto its growers at cost. Bud keeps track of the seed used by its
gr Over s.

Two of Bud' s four principal crops--celery and cauliflower--are
prinarily grown fromseed ings planted and rai sed i n nurseries nanaged or
partially owned by Bud,® and then transpl anted, under Bud' s supervision and
wth its own enpl oyees and equi prent, on the growers' acreage.™ It woul d
appear that Bud al so plants and transpl ants sone | ettuce and sone broccol i.
(General Gounsel's Ex. 17.) As with direct seeding, Bud fully docunents its
transpl anti ng operati ons.

Qiltivation. nce the planting or transplanting is fini shed--and
up until the harvest--the work to be done is not especially |abor intensive.
The crop is usual ly thinned once. Hoeing for weed control wll be done one to

three tines; anirrigator wll regularly attend to the field, and sone tine nay

“The Sl inas Transpl ant Gonpany grows nost of the cel ery and caul i fl over
transplanted by Bud in the Salinas area. It is a partnership nade up of Bud
and a nunier of |ocal growers, and nanaged by M. Bascou.

“IA11 celery inthe Salinas areais handled in this nanner, as is 50%of
the cauliflower. 1In other areas the Bud al so grows and transpl ants an
unspeci fied percentage of celery and cauliflower. Qcasionally, transplanting
w il be done by grower or contractor crews. It was stipulated that Bud
directly paid the bills fromlabor contractor Manriquez & Acuna for
transpl anting celery and cauliflower in the Santa Mria area
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be spent on tractor work and fertilizer application. Depending on the tine of
year and the circunstances, there may al so be sone pesticide application;
that, however, is nost often handl ed by outside pestici de conpani es.

During this period, Bud's Ag Supervisors wll regularly visit the
fields toinsure that quality is naintai ned” and that the crop will be ready
to harvest on schedule. Inthe course of their visits, they wll be in
contact wth the growers thensel ves, their supervisors and forenen, and their
| abor contractors. And they wll be present while field workers, tractor
drivers, and irrigators are performng their duties. They wll discuss
probl ens, of fer advice, nake suggestions, and docunent the progress of the
crop. Because of the power given themin the Gower agreenents, one woul d
expect their advice and reconmendati ons to have consi derabl e force.

Mich of the work during cultivation is done for the growers by
| abor contractors. Bud' s relations wth sone of those contractors is
especially close. Rchard Escamlla, a contractor who perforns thin and weed
work and sone irrigation services for nost of Bud' s largest Salinas grovers,®

is aforner "Ag

“Beyond their general concern to see to it that quality is naintained,
there are specific instances where, pursuant to the farmng agreenent specific
standards have been established. (Respondent's Ex. EI, section 3.7(a).)
Asparagus is one crop where this is true (Gneral Gunsel's Ex. 40);
strawberries are another (General unsel's BEx. 39).

“Rchard del Aero, WIloughby, Fuji, Hgashi, Hhbco, Mne, RC Farns,
| keda, Yanaoka, and Jensen.
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Supervisor . Mst of his bills are sent directly to Bud, and Bud, in turn,
pays himdirectly. Should he have a paynent problem he contacts the Ag
Departnent directly, and the Ag Departnent, in turn, contacts himdirectly when
it has a problemwth his billings. Wen Escamlla submts billings he
includes all of the detailed infornati on which | abor contractors are legal ly
required to provide to the parties who actual |y contract for their services.
Escamllia s forner partner, Ein Mreno, testified that, up until he left the
busi ness at the end of 1985, he woul d often recei ve orders fromone of Bud' s Ag
SQupervi sors concerni ng work he w shed done on growers' ranches. Escamlla
denied the practice, but he also clained that he had instituted a policy of
having growers first sign off on the billings he submtted to Bud for work done
on their behal f; yet, when copies of those billings were produced, no such
"sign-offs" were to be found.

The parties stipulated that two other |abor contractors in the
Northern Regi on submit their bills directly to Bud for paynent.®

Inthe present climate of public opinion, Bud is especially
sensitive to the need to protect itself fromprobl ens i nvol ving the nmisuse or
msappl i cation of pesticides and herbicides. Its newer agreenents contain

detai | ed provi si ons

“He used the title "field man" in describing the Ay Supervi sor
posi ti on.

“Deneci o Gastillo for work done for Fuji, and Raul Ranirez for work for
WI | oughby. (M11:68.)
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requiring full conpliance by each groner wth all governnental regul ations
relating to their use, application and nonitoring, including Bud s right
inspect all docunentation and a concl usi ve presunption of breach shoul d
illegal residues be found. (Gonpare Section 3.8 of Respondent’'s Exhibit El
wth General Qounsel's Ex. 32.) And, according to M. Bascou:

"[We have a randomtesting programand we' ||l take sanpl es of

products out of the fields at a randombasis and send theminto an
I ndependent |ab for testing to see what chemical residues are on the

Cr ops.

"And we' || conmuni cate sone of that infornation to the growers on
what type of residues we' re finding fromthe randomsanpl es fromthe
labs." (1V-94; see also V 38)
It also has a "clear date systeni (see General (ounsel's Ex. 34)® under
whi ch, before harvesting a field, Bud contacts:
"...the Hesticide] c[ontrol] Qfficer] or PCAor the grower that is
involved in that field, and doubl e checks to nake sure that fieldis
going to be clear before we go in and harvest it. And then the
harvest supervi sor, before he goes in, he's supposed to check wth
that person to nake sure that the field has been cleared for entry."
(V41.)

Because of the "\Vegco Deal " and other equi pnent arrangenents (see
section E above), nuch of the work perforned by growers during the period of
cultivation wll be done wth equi pnent obtai ned t hrough Bud.

As harvest tine approaches, Bud's Ag Supervisors take an
increasingly active role. They nay be called upon to adjust or readjust

harvest schedul es to correspond wth shifts in narket

“Qiginally Bud planned full scale "pesticide reporting program but
abandoned it because of the paperwork problens it created for its growers.
(See V 39-40.)
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denand. They are responsi bl e to nake sure that the | ast watering, the |ast
irrigation, and the | ast pesticide application have been conpleted. HFHnally,
they determne when the actual harvest is to begin.

Harvest. Bud itself harvests and packs the crops of all of the
growers party to "QustomFanni ng and G op Purchase Agreenents”. |t doing so,
it uses its own supervisors and enpl oyees, its own material s and supplies, and
its own harvesting equi pnent and trucks. At peak, Bud enpl oys between 3000 and
3500 workers to harvest, field pack, and transport its four principal crops.

For the mnority of growers who are party to "Mrketing Agreenents"
and do their own harvesting and field packi ng, Bud determnes when their crops
are to be harvested and uses its own enpl oyees to transport the crops fromthe
fields toits coolers.”

Transporting, @oling, Packing, Shipping and Slling. Gowers have

no role in any of these functions; the sole responsibility rests wth Bud.
H
Wi | e the QustomFanni ng and G op Rurchase Agreenents and the
Mirketing Agreenents spell out the basic structure of Bud's relationship toits
grovers, they are not especially hel pful in conveying the financial reality of

the situation.

“Ynce late 1989, Dol e Fresh \egetabl es has been repl acing Bud as party
to those Marketing Agreenents. (See pages 25-26, above.)
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Wiat they leave out is Bud's wllingness to use its own, very substantial
capital resources to finance the needs and operations of its growers--and not
just their capital needs for such things as | and and equi pnent, but the day to
day costs of their growng operations as well.

The nechanismis sinple. Al of a grower's capital and
operational costs are classified as "growng costs"; this includes |abor,
pesticides, fertilizer, thin and hoe, pesticide application, irrigation,
cultivation, plants, seeds, utilities, and rents for |and and equi pnent
(1A 44-45)--in fact, everything except the "packi ng charges" (which actually
i ncl ude bot h harvesting and packi ng and are charged separately to the grower).
Bud nai ntai ns an account for each grower which reflects the terns of its
particular deal. As growng costs accrue, they are sinply charged to that
account, and the actual proceeds accruing to the grower are reduced by those
charges. For growng costs due directly to Bud (e.g., for rent on land or
equi prent which it has furni shed), no funds need change hands. Were they
represent obligations to third parties, such as |abor contractors or
suppliers, billings nay be forwarded to Bud by either the third party or the
grower, and Bud wll pay them either by direct paynent to the third party or
as a reinbursenent to the grower; in any case, they are then charged agai nst
the grower's account, reducing the proceeds which he wll eventually recei ve.

Not all growers handl e their accounts this way. Sone pay their

own costs and wait until the close of the deal to
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settle up. The choice, however, appears to be left pretty nuch up to the
individual grower. (See V48, lines 3through 9.) As M. Bascou testified,
when asked how irrigati on equi pnent rental s were handl ed:

"You know the pipe costs, sprinklers and those things are part of

your overall growng cost in nany crops. So we'll pretty well take

our noney any way the grower -- If he wants to pay us a check, fine.

If he wants us to take it out of dollars owed himin our contractual

agreenent, we'll apply it against that deal in dollars that we owe

him-- or he owes us on that agreenent.” (1V:151.)
In other words, Bud is ready and wlling to fully finance the operations of its
grovers. And Bud protects itself, just as any financier woul d, by obtaining a
security interest in the crop pursuant to the provisions of the Gilifornia
LhiformQmercial de. (191, see General Qounsel 's Ex. 175.)

l.

Such, then, are the economc realities of Bud's relationshiptoits
grovers: The attenpt to cut |abor costs by creating an i ndependent contractor
structure while at the sane tine preserving--at every juncture and by every
neans, both fornal and infornal --the power and control which it had al ways
enjoyed; and, along wth that, a narked wllingness--in its dealings wth |and,
wth equi pnent, and wth | abor contractors--to ignore the legal niceties of
that structure whenever they cone into conflict wthits need to naintainits

position as Anerica s | eadi ng producer of fresh vegetabl es.
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V. 1S BDA FARER?
A
If an enpl oyer perforns secondary farmng practices, such as
cooling, on coomodities it has grown, it is a "farner”; if, on the other hand,
it those practices are perforned on the produce of others, it is not.

(Farners Reservoir &lrrigation G. v. MG, supra, 337 US at 762-63; see

discussion in Section | Bat pp. 811, above.) The distinction, according to
the National Labor Relations Board and the Federal Qourts, turns on whet her
the grower or growers are independent of the enpl oyer over whomj uri sdiction
is asserted. As the NRBsaidin Norton & MBHroy Produce, Inc. (1961) 133
N.RB 104, 107:

"...Section 2(3) of the Act categorizes an enpl oyee in the position
of the truck drivers...as an agricultural laborer to the extent he
is engaged in regul arly haul ing farmproduce for his enpl oyer from
his enpl oyer's own farm but not an agricultural |aborer to the
extent he regularly haul s the produce for his enpl oyer froman

i ndependent grower's farm™

In NRBv. Qaa Sugar Gonpany (Sth Gr. 1957) 242 Fed.2d 714, 718, the
Quwrt sai d:

"Qur view however, is that this hauling fromthe fields of the
i ndependent growers nust be treated differently from the
hauling fromQaa' s own fields."

(See also NRBv. Hidson Farns (8th Gr. 1982) 681 Fed.2d 1105.) The ALRB

followng the lead of Qaa Sugar, has drawn the sane distinction. (Sunny Gl

Fgg & Poultry (1988) 14 ALRB No. 14, p. 89.)

In determning who is and who is not an "independent” grower, the

ALRB early on, adopted the criterion which the N.RB
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and the Federal Qourts had traditionally used in deternmini ng whet her two or
nore entities should be treated as a single integrated enterprise: (1)
interrel ation of operations; (2) cormon nanagenent; (3) centralized control of

| abor relations; and (4) cormon ownership. (Louis Delfino (1977) 3 AARB No. 2,

citing Radio & T.V. Broadcast Technicians v. Broadcast Service of Mbile. Inc.
(1965) 380 US 255 (per curianm).) Down through the years, our Board has

continued to apply that fourfold test. (Abatti Farns. Inc. (1977) 3 ARB Nb

83, IHE Decision p. 18, citing Sakrete of Northern Gillifornia. Inc. v. NRB
(9th dr. 1964) 332 Fed.2d 902, cert, denied, 379 US 961 (1965), affirmng
137 NLRB 1220; R oneer Nursery (1983) 9 ALRB No. 38; Ben and Jerry Nakasawna
(1984) 10 ALRB Nb. 48; Andrews O stributi on Gonpany. Inc. (1988) 14 ALRB No.
19, citing Parklane Hsiery . (1973) 203 NNRB 597.) In RvcomQrp. v. ALRB
(1983) 34 Gl .3d 743, 769, the Galifornia SQuprene ourt accepted that approach.

In applying the test, the AARB again followng the NNRB and the
Federal ourts, has stated, "...that while no one factor is controlling,
neither nust all four factors be present to find single enpl oyer status."

(Andrews Dstribution Gnpany, Inc., supra, p. 5. And it has cautioned that

each case "nust be considered inits total factual context...we do not intend
to apply a nechanical formula in determni ng whet her conpani es are single or

separate enpl oyers.” (P oneer Nursery, supra, pp. 56.)

Because of the nature of agricultural enpl oynent, the
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ALRB appears to be sonewhat nore flexible in assessing the i nportance to be
given to the third factor, conmon control over labor relations. In Rvcom

Qorporation and Rverbend Farns (1979) 5 ALRB Nb. 5'5, it pointed out that:

"[ Al though the NLRB consi ders common control of |abor relations to
be an inportant factor in determni ng whether certain entities
operate as a single, integrated enterprise...the absence of conmon
| abor-rel ations policy does not preclude finding single enployer
status. Abatti Farns. Inc., supra; Ganton, Garp's Inc., 125 N.RB
483, 483-484, 45 LRRVI1147 (1959). This is especially true in
cases arising under the ALRA Labor contractors who supply
agricultural |abor nay exert a substantial amount of direct control
over the wage and worki ng conditions of the enpl oyees, and yet are
excl uded fromthe statutory definition of an agricultural enpl oyer.
Labor de Section 1140.4(c). The result is that in agriculture
the statutory enpl oyer may not exercise direct control over wages
and worki ng conditions of the enpl oyees. In viewof the unique
role of the farmlabor contractor in agricultural enpl oynent, |ess
weight is accorded to the factor of direct control over |abor
relations than in the industrial setting." on. pp. 6-7.

O review the Glifornia Suprene Gourt agreed. (RvcomQrp. v. AARB supra,
34 CGl.3d at 769.

B
Wen Bud' s relationship to its contractual growers is anal yzed in
the context of the four factor test, one is drawn to the conclusion that it
and its growers are not truly independent of each other, but constitute
I nterdependent parts of a single, highly integrated enterpri se.
Interrelation of (perations. The high degree of integration which

exi sts between Bud operations and those of its growers is best seen in the
description of the crop cycle in Section Il Gat pages 40 to 45, above. A

every stage--



production pl anni ng and schedul i ng, soil testing, seed selection, planting,
transpl anting, the sel ection and paynent of |abor contractors, quality
control, pesticide nonitoring, readying the crop for harvest, scheduling and
re-schedul i ng harvest dates, harvesting, field packing, transporting, cooling,
packi ng, shipping and selling--Bud is actively involved. In nany instances,
it takes full control; inothers, it regularly and effectively reconmends,
suggests, oversees, and nonitors its growers to insure that its needs for a
constant and adequate supply of quality produce are net.

The accounti ng procedures which Bud enploys inits dealings wth
its growers--naki ng advances, reinbursing themor directly paying their bills,
factoring every concei vabl e cost into the deal --result in a cl ose,

i nterdependent, and integrated systemof financial nanagenent. (See Section
Il Hat pp. 45-47, above.)

By going beyond its role as a "shipper” and providing its growers
wth nuch of the land they farmand the equi pnent they use, Bud has further
integrated its operations into theirs. (See Sctions Il D& E at pp. 34-39,
above.) And the sane is true of the manner in which it provides expertise and
uni que services to its growers, such as seed research, plant pathol ogy, and
soil testing. (See Sction Il Fat pp. 39-40, above.)

Gormon Managenent.  In Section 111 Cat pages 31 to 34, above, the

role of Bud's Ag Departnent in fornul ating and i npl enenting the farnming pl ans

created for each grower is
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described in detail. In carrying out their functions M. Bascou, his Minagers
and Ag Supervisors set, docunent, check, adjust and re-adj ust production
schedul es and regul arly consult wth growers about natters of nutual interest
and concern. Their suggestions and recomnmendati ons carry--by virtue of Bud' s
contractual rights--substantial force. It al so appears that Ag Supervisors
naintain direct contact wth the labor contractors hired by the growers, and
nay, if circunstances warrant, discuss problens, offer advice, and nake
suggestions. And there is credible testinony indicating that they have, at
tines, actually given orders to contractors.

Bud is a partner, together wth a nunier of growers, in the
Slinas Transpl ant Gonpany, and M. Bascou is its nanager. It grows and
transplants celery, cauliflower, lettuce, and broccoli for growers in the
Northern Region. (Section Il Gat p. 41, above.)

Gntrol of Labor Relations. ntrol over enployees is not jointly

shared by Bud and its growers, but is integrated in the sense that it shifts
back and forth fromone to the other during the course of the crop cycle. (See
Section 111 6, pp. 40-45, above.) Hanting wll nornal |y be done by the
grower, but transplanting wll be done by Bud enpl oyees. During the grow ng
stage, the groner wll either use its own enpl oyees or those of |abor
contractors; but, when the harvest cones, the work wll be done, in nost

i nstances, by Bud enpl oyees.

It has already been pointed out the Bud' s rel ationship
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to some of the labor contractors utilized by its growers is especially close.
(See Section [11 O, pp. 42-43 above.) Bllings are often sent directly to Bud
for paynent, and they are acconpani ed by the detail ed enpl oyee infornation

whi ch the Departnent of Labor requires contractors to submt to their
principals. And there is the evidence, nentioned above, that |abor contractors
have, at tines, taken orders directly froma Bud Ag Supervisor. (See Rvcom
Qorporation and Rverbend Farns, supra, 5 ARB No. 55 at pp. 6-7.)

Fnally, it nust be renenbered that Bud' s prinary notivation for
using growers, instead of its own unionized enpl oyees, is to avoid the hi gher
| abor costs which they coomand. (See Section |1l A at p. 24, above.) That
neans for its groner programto work--and it appears to do so--the financial
terns whi ch Bud secures fromits growers nust be such that the amount avail abl e
for wages is less than what Bud woul d have had to pay its own enpl oyees to do
the work. Inthat sense, at least, it can be said that Bud "control s" or
“limts" the wages paid by its growers.

Gonmon Ganership.  The exi stence of sone kind of property interest

inthe land under cultivationis a hallnark of farmng. Here, Bud hol ds
ownership or |easehold interests in anywhere from1/4 to /3 of the |and which
its groners farm It "puts" those growers on that |and (see Fnt, 36, at p. 35,
above), using either lease or rental arrangenents, the terns of which it

dictates (see Sction Il D at p. 35 above). The third-party

53



owers of the |land | eased by Bud recogni ze this and | ook to Bud as the
controlling entity. (See Sction Il O at p. 36, above.)

Gastl e & Gooke acqui red $10, 000, 000 worth of farmequi prent and
then used one of its subsidiaries, Vegco, to funnel it to another subsidiary,
Bud, whi ch furnished that equi pnent to its growers and eventual |y arranged for

it tobe soldtothem (See Sectionlll Eat pp 37-39, above.)

Bud entered into a partnership wth its principal
grovers in the Northern Region to create the Salinas Transpl ant Conpany,
whi ch, as described above, grows and transpl ants cel ery, cauliflower, |ettuce,
and broccoli for those groners. (See Section Ill Gat p. 41, above.)

Fnally, under the terns of its QustomFarmng and G op Purchase
Agreenents and its Mrketing Agreenents, Bud and its growers have a shared
proprietary interest inthe profits of the enterprise.

C.

The four factor test for a single, integrated enpl oyer works best
insituations where the entities invol ved share in controlling the enterprise.
Its application--particularly wth respect to the factors of conmon nanagenent
and common ownership--is nuch | ess satisfactory where the rel ationship is not
so nuch one of "shared control” as it is of "domnance". In those situations
the National Labor Relations Board and the Federal courts shift to what has
been described as the "right to control™ test. "Uhder this test various

aspects of the relationship



between the all eged principal and agent are considered in determni ng under the
totality of the circunstances whether a person is an agent or i ndependent
contractor". (Packing House & Industrial Services v. NLNRB (8th dr. 1978) 590
Fed. 2d 688, 699; NLRB v. OHare-Mdway Linousi ne Service (7th Gr. 1991) 924
Fed.2d 692, 695.) The Galifornia Suprene Qourt, followng the | ead of Federal

Qurts intheir interpretations of the Fair Labor Sandards Act, recently held
that the renedial purposes of the statute shoul d be taken into account in

naki ng such determnations. (S G Borello & sons. Inc. v. Departnent of
Industrial Relations, (1989) 48 Gil.3d 341)®

®'n NLRBv. Hearst Publications (1944) 322 US 111, the Suprene Qourt
held that "Wether... the term"enpl oyee" includes [particul ar] workers.. . nust
be answered prinarily fromthe history, terns and purposes of the [NNRA". A
short while later, it held that the sane approach shoul d be taken 1 n cases
arising under the Fair Labor Sandards Act. (Rutherford Food Gorp. v. MGonb
(1947) 331 US 722; and see Lhited Sates v. Sk (1947) 331 US 704, and
Bartels v. Brmngham(1947) 332 US 126 (Social Security Act).) @ongress was
unhappy wth the holding in Hearst; and so, when it enacted the Labor
Minagenent Rel ations Act of 1947, it anended the definition of "enpl oyee" found
in 82(3) of the NNRAto exclude "any individual having the status of an
i ndependent contractor;" and in NNRBv. lhited Insurance . (1968) 390 U S
254, 256 the Suprene Gourt held that, "The obvious purpose of this anendnent
was to have the Board and the courts apply general agency principals in
di stingui shi ng enpl oyees and i ndependent contractors under the Act....the
proper standard here is the lawof agency." The courts, however, have
continued to consider legislative purpose ininterpreting the term"enpl oyee"
in cases arising under the HSA (See Real v. Driscoll Srawberry Associ at es
(9th @r. 1979) 603 Fed.2d 748, 754.)

The definition of an "agricultural enpl oyee" found i n 81140. 4(b) of
the ALRA does not include the "independent contractor” |anguage from$2(3) of
the NLRA [though it does incorporate the "agricultural |aborer” |anguage from
that Section]; it goes beyond the NNRA's definition of "enpl oyer” and provi des:
"The termagricultural enpl oyer shall be liberally construed to include any
person acting directly or indirectly in
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The ALRB appears to have accepted the "right of
control " test. (See Andrews D stribution Gonpany Inc., (1988) 14 ALRB No. 19;
Sahara Packi ng Gonpany (1985) 11 ALRB No. 24.) And it has indicated that the

issue of control is to be resolved by "viewng the total situation and
avoi di ng nechani cal application of any rule or percentage," (Gow At (1981) 7
ALRB Nb. 19; see also Napa Valley Mneyards. . (1977) 3 ALRB No. 22, p. 12.)

It likew se appears to have accepted the inportance of |ooking to the
"economc realities of the relationship.” (Sahara Packing Gonpany, supra, 11
ARBN. 24 at fn. 6 cf. ista Verde Farns v. ALRB (1981) 29 Gal . 3d 307, 318-
319.)

The courts have identified a nunbber of factors which are useful in

applying the "right of control" test. (S G Borello & Sons, Inc. v.

Departnent of Industrial Relations, supra, 48 Gal.3d at 351; Real v. Driscall
Srawberry Associates (9th Ar. 1979) 603 Fed.2d 748, 754.) No one factor is

controlling, rather its is "the circunstances of the whol e

(Footnote 47, cont.) the interest of an enployer inrelation to an
agricultural enployee...." In Msta \Verde Farns v. ALRB (1981) 29 Gal . 3d 307,
318-319, the Galifornia Quprene Gurt held that this language allowed for a
nore expansi ve view of traditional agency concepts.

Moreover, it is by no neans clear that the NLRB and the Federal
courts nust confine thensel ves to traditional agency principles in
interpreting the "agricultural |aborer” exception to the NNRA for Gongress,
inits annual appropriation bills, directs the NNRBto apply the definition of
"agricultural laborer” found in 83(f) of the AHLSA And, as has been poi nted
out, that definition goes beyond traditional common | aw notions of agency.
(Real v. Driscoll Srawberry Associates, supra.)
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activity". 1d. at 754.%

Wien those factors are used to anal yze the situation here, it again
appears that Bud and its growers are not truly i ndependent.

1. Oontrol Grer the Manner in Wich the Wrk i s Done.

Thisis aninportant factor. (Mrishv. US (G. d. 1977) 555 Fed.2d 794.)

But, "[i]t is, of course, the rights to control and not the actual exercise
that right which is decisive." (N.RBv. Sachs (7th GQr. 1974) 503 Fed.2d 1229,
1233 (enphasis by the court); NLRBv. Cenent Transport Inc. (6th Qr. 1974) 490

Fed. 2d 1024, 1027.) Furthernore, as the Nnth Grcuit explained in MQire v.
US (1965) 349 Fed.2d 644, 646:

" The absence of need to control should not be confused wth the
absence of right of control. The right to control contenpl ated by
the...common law . .requires only such supervision as the nature of
the work requires.” (enphasis supplied.)

(See also SG Borello &sons. Inc. v. Dept. of Ind. Rel., supra, 48 Gal.3d at

356- 357, where the enpl oyer retained "all necessary control™.) Nor are direct

orders necessary. Advice and

®Because the "right of control" test has its originin the |lawof agency
where it is used to determine the existence of any kind of principal /agent
relationship, it is applied both in situations where the adj udi cative body is
attenpting to determne if the agent is actually an enpl oyee (N.RBv. O Hare-
M dway Li nousi ne Service, supra; SG Borello & Sons. Inc. v. Departnent of
Industrial Relations, supra; Donovan v. Gllnor (ND hio 1982) 535 F. Supp.
154) and in situations, like the one at hand, where the alleged agent is itself
an enploying entity and the question is whether it and its enpl oyees are truly
i ndependent of the alleged principal (Packing House & Industrial Services v.
NRB Supra: NNRBVv. Sachs, supra. Real v. Driscoll Srawberry Associ at es,
supra: Andrews D stribution Gonpany, supra; Sahara Packi ng Gonpany, supra).
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suggestions which are foll oned because of an enpl oyer's domnant position of

domnance are enough to establish control. Seven-Up Bottling . v. NRB

(1st Ar. 1974) 506 Fed.2d 596, 600; Yellow Gb Gonpany (1977) 229 NLRB 1329
In Section 111 B at pages 28 to 31, above, the nany contract ual

provi sions which give Bud ultinate control over the grow ng process were
described. In Section Il G at pages 31 to 34, above, the ways in which that
control is expressed in practice were examined, and it was pointed out that
there are a nuniber of areas where Bud' s Ag Managers and Supervi sors exerci se
direct control, but even in those areas where they only advi se or suggest,
their advi ce and suggestions carry--by virtue of Bud s ultinate contract ual
povers--substantia force. Hnally, Section Il G at pages 40 to 45, above,
recounts in detail the nmanner in which that control is experienced by growers
at each stage in the crop cycle.

2. The Qpportunity for Profit or Loss Dependi ng on Minageri al

ill. In Section |11 B at pages 29-31, above, the degree of risk undertaken
grovwers was examned, and it was denonstrated that--in the nornal 50%deal - -
grovers were not truly 50%at risk [and, even |ess so, in the 25%deal].*
But, nore inportant, what risk they do face is not that of true entrepreneur,
for it depends, not so nuch on their skill in nanaging the grow h process, but

prinarily on Bud's skill in

PDue prinarily to the way in which the "fixed acreage fee" is defined
and guar ant eed.
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nar keti ng the product —sonet hi ng over which they exercise no control. (Real v.

Driscoll Srawberry Associates, supra, 603 Fed.2d at 755.) Profit-sharingis

not enough; to be independent, a grower nust have an actual role in determning

the profit. (See Donovan v. Gllnor, supra, 535 F Qupp. at 162.)

3. Gapital Investnent. In Sections |11 D&E at pages 34 to 39,

Bud's continual and substantial role in providing land and equi pnent for its
grovers is described. But, even nore significant, isits wllingness to use
the substantial capital it conmands to finance--through a pervasive system of
advances and rei nbur senent s- -t he day-to-day expenses which its growers
encounter. (See Section Il H pp. 44-47, above.)

Added to this are support services and expertise, such as seed
research, plant pathol ogy, and soil testing, which are beyond the neans of
individual growers, but which Bud provides for them (See Section Il F pp.
39-40, above.)

4. Degree of ecial ill Required. This factor, nentioned in

Driscoll, did not receive nuch enphasis during in the hearing. Day to day farm
work does not, by and large, call for a skilled work force. Supervision of the
work force does require a degree of nanagerial skill. A so, the growers nust
do sone pl anning, al though the ultinate pl anni ng deci si ons--what to grow how
nmuch to grow when to plant, and when to harvest--are nade by Bud, and the Ag
Supervi sors and Managers are invol ved--at least to the extent of advising and
suggesting--in nuch of the short termplanning. Again, the best way to get "a

feel" for the
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skill requiredis to followthe grower through the crop cycle. (See Section
[l G pp.39-44, above)
5. The Degree of Pernanence of the Vdérdi ng

Rel ationship. The QustomFarming and Gop Purchase Agreenents and the

My keting Agreenents are open ended; however, the Addenda are negotiated
season by season. FHomthe evidence, it appears that thereis very little
turn-over fromseason to season. Mw growers are added as Bud expands, but
fewleave or are terminated once they have becone part of its grower "famly."
(See Rngling Bros.-Barnum & Bail ey Gontoi ned Shows. Inc. v. Hggins (2nd Gr.
1951) 189 Fed.2d 865, 869; Ben v. US (NDNY. 1956) 139 F. Supp. 883, aff'd
241 F.2d 127 (2nd Qr. 1957).)

6. Wether the Service Rendered Is an Integral Part of the

Al eged Enpl oyer' s Business. The high degree of integrati on whi ch

characterizes al nost every aspect of the relationship between Bud and its
grovers has al ready been examined and evaluated. (See Section IV B at pp.
50-51, above.) Gven the nature and scope of that integrati on and given the
extent to which Bud exerci ses domnance over them it is difficult to consider
the growers to be "stand al one" operations, capable of functioning

i ndependent|ly of Bud. Indeed, it is difficut to inagi ne howthey woul d
survive or what they woul d be |ike wthout the transpl anting, the harvesting,
the schedul i ng, the day-to-day financing, the support services, and the |and

and equi prnent, whi ch cone fromand through Bud.
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Mewng the relationship between Bud and its growers inits entire
factual context and recogni zing that no one circunstance is in itself
control ling and that sone circunstances indicate otherwse, | concl ude that
under both the "single integrated enpl oyer” test and the "right of control”
test Bud's growers--both those party to QustomFarming and Q op Rurchase
Agreenents and those party to Mrrketing Agreenents--are not separate and
i ndependent.® They are integral and interdependent parts of a single, highly
integrated enterprise shaped, financed, and controlled by Bud. That bei ng so,
Bud is a "farner" as that termis defined in 8 1140.4(a) of the Gilifornia
| abor Gode.

That concl usi on does not, however, end the natter. Evenif Budis
a "farner”, the enpl oyees who work inits coolers are subject to the ARB
jurisdiction only if their work is "incidental to" or perforned "in conjunction

wth* the prinary

%As a "fall back" argunent, Bud asserts that, evenif it were determned
that the growers for whomBud does the harvesting are not independent, the
growers who do their own are. These growers accounted for 12.84%of the
cartons narketed in 1988, 18.42%in 1989, but only 8.43%in 1990.

(Respondent's Exs. B4, E6 & E7; see also Bud' s attenpt to showthe 1990
percentage to be unrepresentati ve—N_LRB Tr. 337-340; Ex. E28.) The evidence
indicates that those growers are subject to all of the sane obligations and
privileges as the other growers. Mreover, their harvest costs appear to be
guarant eed, thereby avoiding any risk to themof not bei ng rei nbbursed for those
costs if the narket is poor. (See, for exanple, Charging Party's Ex. U 36;
Respondent' s Exs. E48(aaa), E48(bbb), E48(wy), and E48(w (Barioni 7/87).)
| therefore conclude that there is no basis for treating themdifferently from
Bud' s other growers.
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farmng operations carried on by Bud and its growers. (Farners Reservoir £

Irrigation @. v. MG, supra; see Section | B at pp. 811, above.)

But before taking up that issue, it is necessary to consider the
potential conflict wth NLRB jurisdiction created by its Regional Orector's
Lhit Qarification Decision. (Respondent's Ex. 63.) She held that, as of the
date of the unit clarification hearing, Bud was no longer a "farner™; but, in
doi ng so, she relied on circunstances whi ch had occurred | ong before that date
and cited as precedent a series of NLRB decisions which utilize a legal test
different fromthe two consi dered above, thus suggesting--despite her specific
refusal to so find--that NLRB jurisdiction nay have accrued earlier. (See
Section Il B at pp. 20-21, above.)

V. NRBIJWRICITN
A

he way to explain why ny conclusion that Bud is a farner differs
fromthat of the NNRBs Regional DOrector is to point out that | had the
benefit of nuch nore extensive record--one which included not only the full
transcript and exhibits of the NLRB proceedi ng, but six additional days of
testi nony and approxi natel y seventy-five additional exhibits. There was
addi tional evidence of the day-to-day invol venent of Bud's Ag Departnent in
the operations of its growers, nore precise testinony on the nanner in which
Bud finances their operations, and nuch nore detailed testi nony concerning

Bud' s i nvol venent in
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providing themw th equi pnent, wth land, and wth support servi ces.

But there is another reason as well: The Regional Drector relied
on a series of N_.RB cases which apply to "i ndependent grower™ determinations a
standard different fromthat which it nornal |y applies where two or nore
entities are alleged to constitute a single enpl oyer.

(ne woul d have expected the National Board to have utilized the
traditional four factor, "single integrated enpl oyer” test. Ater all, that is
the test which it and the Federal (ourts have traditional |y applied in al nost
every other situation where the i ndependence of two or nore enpl oying entities
iscaledinto question. (NNRBv. Garson Gble T.V. et a. (9h Qr. 1986)
795 Fed. 2d 879; Sakrete of Northern Galifornia, Inc., supra; Parkline Hosiery

@., supra) Q, inthe aternative, that its analysis woul d have been
conduct ed i n accordance wth agency notions of "right of control™. (See

Packi ng Hhuse & Industrial Services v. NNRB supra; NLRBv. Sachs, supra.)

But the NLRB has taken a different approach in dealing wth
agriculture. Though not required to do so,” it has chosen to read the | anguage
inits annual appropriation bills, wiich provides that, "No part of this
appropriation shall be available to organi ze or assist in organi zi ng

agricul tural

*See di scussion of N.FBv. Qaa Sugar Gonpany at page 66 to 67, bel ow
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| aborers. ..as defined in section 3(f) of the [ALSA",* as a directive to adopt
the different, nore nechanical standard utilized by the Secretary of Labor in
enforcing the Wige and Hour Law (Vél do Rohnert Gonpany (1958) 120 NLRb 152,
M ctor Ryckenbosch. Inc. (1971) 189 NLRB 40, 45; Adans Egg Products. Inc.
(1971) 190 NLRB 280; Geen Gant Gonpany (1976) 223 NLRB 377; H MH owers,
inc. (1977) 227 NLRB 1183, fn. 6.)> Uhder that standard, instead of focusing

on the actual relationship at issue and then delineating and wei ghing--in the
overal | context of that relationshi p--each circunstance indicating
integration, control, or ownership, the Secretary has devel oped an detail ed
set of regulations,® or Gficia Interpretations, as they are called, which
speci fy that certain circunstances--no natter how pronounced they nay be and
no natter howthey exi st in conti nation wth other circunstances—are
insufficient to render an enployer, a "farner”. Agood illustration of this
approach is to be found in the very regulation relied up by the Regi onal
Drector in her Lhit Qarification Decision (Respondent's BEx. 63, p. 17):

%See Bayside Enterprises Inc. v. NLRB (1977) 429 US 298, fn. 6.)

*There i s sonething al nost schi zophreni ¢ about the NLRB s deference to
the Departnent of Labor's regulations for determning who is a "farner” and
its lack of deference toward the Departnent’'s regul ations for deternining
whether work is "incidental to" or perforned "in conjunction wth" fanni ng.
(Gansco Produce Gonpany, supra, slip opn. pp. 7-10.)

®See 29 CF. R $780. 100 through §780.158, (1990), pp. 627-647.
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"It does not necessarily follow however, that any enpl oyer is a farner
sinpl y because he engages in sone actual farming operations of the type
specified in section 3(f). Thus, one who nerely harvests a crop of
agricultural coomodities is not a' farner' although his enpl oyees who
actually do the harvesting are enpl oyed in "agriculture’ in those weeks
when excl usivel y so engaged. As a general rule, a farnmer perforns his
farmng operations on | and owned, |eased, or controlled by himand
devoted to his own use. The nere fact therefore, that an enpl oyer
harvests a grow ng crop, even under a partnershi p agreenent pursuant to
vhich he provides credit, advisory or other services, is not generally
considered to be sufficient to qualify the enpl oyer co engaged as a '
farner’. Such enpl oyer woul d stand, 1 n packing or handling the product,
inthe sane relationship to the produce as if it were fromthe fields or
groves of an independent grower.” (29 CF. R S 780.131.)

Havi ng found those arrangenents descriptive of Bud' s operations, the Regi onal
Drector felt no need to go further--as she woul d under the traditional "single
integrated enterprise” and "right of control” tests--to examne their inpact in
terns of integration and control or to consider themin coniination wth ot her
significant factors, such as Bud' s invol venent wth and relationship to the
| and bei ng farned, the equi pnent used, the contractors hired, or the rol e of
its Ag Departnent in the day-to-day grow ng operations.

Wsing the Departnent of Labor's approach, the NLRB has found
growers to be i ndependent of the enpl oyers over whomjurisdiction is asserted
in situations where the crops were grown under the enpl oyer's direction (Ve do

Rohnert Gonpany, supra); where the enpl oyer provided feed and fol | ow up

services for poultry as well as retai ning ownership and the risk of |oss

(Srain Poultry Farns. Inc. (1966) 160 N.RB 236, rev' d 405 Fed. 2d
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1025); where the enpl oyer hel d ownership interests, ranging from88%to 100%
intw of the growers whose flowers it packaged and shi pped and where its

president was their president (HMHowers, Inc., supra); where the enpl oyer

supplied the seed, determned the tine for planting and harvesting and the
need for weed and insect control, did the spraying, and harvested the crop

(Geen Gant Gnpany (1976) 223 N.RB 377); where the enpl oyer did sone of the

thi nning and hoei ng, harvested the crop, and owned a /3 interest in the

grower and in the corporation which owned the grower's land (Norton & MH roy

Produce, Inc., supra); and where enpl oyers entered into "joint deals” to share

profits, nmade advances to growers, consulted wth themregarding pesticide
use, arranged for its application, preforned or arranged for hoei ng and

thinning, and harvested the crop. (Enpl oyer Menbers of G ower - Shi pper

\Veget abl e Association, supra.) In fact, there appears to be no NLRB cases--no

natter what the circunstances--which find growers to be anything but
i ndependent. The only concei vabl e exception would be if the agricul tural
| aborers used by the grower were hired and paid by the enpl oyer.®

A this point, it should be enphasi zed that the NLRB i s not
required to followthe Departnent of Labor's interpretations of Section 3(f).
The two statues have different functions and different purposes. Wat nay be

a good interpretati on under one

*®'n Norton & MB roy, supra, the Board vent so far as to say that it
woul d be enough so long as the "Enpl oyer...set up a separate entity which,
V\ithdi';s own enpl oyees, cultivated the crop.” (ld. at 107 enphasis by the
Boar d.
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Is not necessarily a good interpretation under the other. As the 9th Qrcuit
said, in NRBv. Qaa Qugar Gonpany, supra, 242 Fed.2d at 719:

"It nust not be overl ooked that although the Fair Labor & andards
Act definition of agricultural enpl oynent has been inported by the
appropriations bill riders into the nachinery to be used by the
Labor Board in carrying out its functions, yet the Board does
exercise and is required to exercise wde di scretion whichis not
available to a court when it is called on to enforce the provisions
of the Labor Sandards Act. That exercise of discretion by the
Board is appropriate for an admni strative agency whi ch is charged
wth effectuating a general Qongressional policy."”

And, infact, a nunber Arcuits refused to accept the NNRB s approach. (N.RB
v. Srain Poultry Farns Inc. (5th dr. 1969) 405 Fed. 2d 1025, reversing 160
NLRB 236, supra; NLRB v. Ryckebosch. Inc. (9th dr. 1972) 471 Fed.2d 20,
reversing 189 NLRB 40, supra; Abbott Farns. Inc. v. NNRB (5th Qr. 1973) 487
Fed. 2d 904; and

>The NLRB itsel f nade the point nicely in CGansco Produce Gonpany, Supra:

"It isasowell tokeepinmndthat the DO regul ations that the
Board has typically followed, including the one we followin this
case, are sinply interpretive rules, representing the | abor
Departnent’' s view of howthe statute shoul d be construed, rather
than regul ations that Gongress had directed it to promlgate in
order to inplenent the statute. As such they are entitled to
deference as the views of an expert agency, but deference al so
depends on the ' validity of the ‘reasoning underlying them
Kidnore v. Swft & ., 323 US 134, 140 (1944). Accord; General
Hectric @. v Glbert, 429 US 125, 141-142 (1976) ....[Although
the reasoni ng underlying 83(f) nay be perfectly valid in the ALSA
cont ex1t:, di ff)erent considerations arise under the NRA (Sip (on.
p. 9, fn. 15

The ALRB has taken the sane position. (Sunny Gal Egg and Poul try Gonpany
(1988) 14 ALRB No. 14, pp.11-14.)
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see HMHowers. Inc., suprainfn 6 indicating a simlar refusal by the

Third drcuit.) Al involved poultry raising, and, in each, the eggs were
hat ched at the enpl oyer's own hatchery, and the chicks were delivered, by the
enpl oyer' s drivers, to ranches operated by outsi de growers, who then rai sed
themto nmaturity, using feed and other services provided by the enpl oyer.
Wien the chi ckens were ready to narket, they were caught by contractors hired
by the enpl oyer and transported to outside processing plants by its own
drivers. Title and risk of loss remained, at all tines, wth the enpl oyer.
The Qourts held, in each instance, that the enpl oyer's operation, taken as a
whol e, was a poultry raising venture wthin the prinary neani ng of
agriculture. The invol venent of outside growers--whose "i ndependence” the
Qourts did not directly question--was not enough to defeat that concl usion.
Wien the Frst Grcuit reached the opposite result on nuch the
sane facts, the Suprene Gourt granted certiorari to resolve the conflict. In

Baysi de Enterprises, Inc. v. NNRB (1977) 429 US 298, the Gourt uphel d the

N.RB and rejected the argunent that "all of the [prinary] farming activity
vhi ch took place on the contract farmshoul d be regarded as agricul tural
activity of an integrated farner such as Bayside.’

Oh the face of it, the Bayside decision appears to have placed the
Qourt's inprinatur on the approach taken by the NRBinits interpretations
of wiois and wois not a"farner”; for, although the Gurt did not actually

have before it the issue of



whet her the contractors who rai sed the chi ckens were truly i ndependent, it
announced that it would adopt a policy of deferral to NLRB expertise, and it
cited wth approval the NNRB s decision in Norton & MH roy Produce, Inc.,

supra. (ld. at fn. 9.)--a case factually very close to the one at hand.

In considering the potential conflict which exists in the instant
case between the Regional Drector's 'approach and the concl usions | have
reached, the line of reasoning fol | owed by the Gourt in Bayside is critical.
Justice Sevens began by sayi ng:

"This concl usion by the Board is one we nust respect even if the
issues mght "wth nearly equal reason be resol ved one way rat her
than another.'" (l1d. at 302.)

And then went on to explain in a footnote:

"This is an instance of the kind contenpl ated by M. Justice
Frankfurter in his concurrence in Farners Reservoir & Irrigation
M., supra, 337 US at 770: ' Both in the enpl oynents which the
Fair Labor Sandards Act covers and in the exenptions it nakes the
ongress has cast upon the courts the duty of naking di stinctions
that often are bound to be so nice as to appear arbitrary in
relation to each other. Aspecific situation, |ike that presented
inthis case, presents a problemfor construction which nay wth
(igusa\l reason be resol ved one way rather than another.'" (l1d. at fn

And then concl uded:

"Mbreover, the concl usion applies to but one specific instance of
the ' [myriad forns of service relationship, wth infinite and
subtle variations in the terns of enpl oynent [whi ch] bl anket the
nati on's econony,' and whi ch the Board nust confront on a daily
basis. Accordingly, regard ess of howwe mght have resol ved the
question as an initial natter, the appropriate wei ght which nust be
given to the judgenent of the agency whose special duty is to apply
this broad statutory | anguage to varying fact patters requires
enforcenent of the Board' s order." (ld. at 303-304.)

The decision in Bayside thus stands for the proposition that
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courts, when confronted wth a problemof statutory construction calling for
the application of broad statutory | anguage to varying fact patterns, shoul d
not independently scrutinize the statutory | anguage to determne its neaning,
but shoul d defer to the experience of the admnistrative agency charged wth
its enforcenent.®

But this case invol ves sonethi ng nore, songthi ng whi ch the Suprene
Qourt was not called upon to take into account when it deferred to the NLRB
and decided to enpl oy a | esser degree of scrutiny to the Labor Board s
conclusion that Bayside was not a "farner”. This is a situation where a Sate
admni strative agency--wth its own statutory nandate, its own expertise, and
its own "special duty to apply broad statutory | anguage to varying fact
patterns"--has entered the picture and asserted jurisdiction. In other words,
the issue here is one of Federalism and issues of federalismare to be
resol ved, not by sinply deferring—as the Qourt did in Bayside--to the federal
agency, but by careful, independent scrutiny of both the federal and the state
statutory schenes to determine whether there is a necessary conflict.

(Glifornia Federal Savings and Loan Assn. v. Querra (1987) 479 US 272.)

The expertise of the federal agency wll be taken into account, but it wll
not be given controlling weight where a significant state interest is

invol ved. (B

®mrobabl y the best, and certainly the nost forthright, discussion of the
deferral doctrine is to be found in the Third GQrcuit's decision in H-Qaft
Qothing @. v. NLRB (1981) 660 Fed.2d 910, interpreting the excl usion of
supervisors fromthe definition of "enpl oyee” in Section 2(3) of the NL.RA
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Johnson's Restaurants, Inc. v. NLRB (1983) 461 US 731, 742-743.)

The ALRB in Rg Agricultural Services (1985 11 ALRB No. 21,

described that interest--and its consequences--as fol | ows:

“"InDe Ginas v. Bca, the US Suprene Gurt noted the ' ...Sates
posses broad aut hority under their police powers to regul ate the

enpl oynent rel ationship to protect workers wthin the Sate.’ The
Gourt noted that simlar to child labor |ans, mini numand ot her wage
laws, laws affecting health and safety, and workers' conpensati on
laws, Galifornia attenpt, by neans of Labor Gode 2805(a), to prohibit
know ng enpl oynent... of undocunented aliens...was 'certainly wthin
the nai nstreamof such police power regulation.” (96 SQ. at 937.)
Through enactnent of the ALRA Gilifornia has exercised its police
power to regul ate the enpl oynent rel ati onshi p between agricul tural
enpl oyers and enpl oyees so as to protect workers and bring peace and
stability tothe Sate's fields. (See Preanle to ALRA) Thus, the
US Suprene urt has often stated where the chall enged state | aw or
regul ation invol ves exercise of a state's police power, ' ...[We
start wth the assunption that the historic police powers of the
Sates were not to be superseded by the Federal Act unless that was
the clear and nani fest purpose of the Act." (Rcev. Santa Fe
Hevator Qxrporation (1977) 331 US 218, 230. See al so Jones v.
Rath Packing, 97 S Q. 1305, 1309; and B Il Johnson's Restaurants,
Inc. v. NNRB supra, 103 SQ. 2161.)" (Id. at p. 13.)

In enacting the NNRA (ongress intended to exercise the full range
of its powers under the Gonmerce d ause to regul ate the rel ati onshi p between
| abor and nanagenent in the industrial setting. (Quss v. Uah Labor Rel ations
Board (1957) 353 US 1, 3; Meat Qutters v. Fairlawn Meats. Inc. (1957) 353
US 20; San Dego Building Trades Guncil v. Grrnon (1957) 353 US 26.) But

it went on, in the clearest |anguage possible, to exenpt agriculture fromthe
conpr ehensi ve schene it had fashi oned for
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industry (29 USCA Sec. 2(3)); thereby "explicitly disclainfing] any intent
categorically to pre-enpt state lawor to occupy the field' of agricultural
| abor relations. (See Gilifornia Federal Savings and Loan Assn. v. Qlerra,
supra, 479 US at 28l.)

Because the Suprene Gourt, in Bayside, found the NRB's

interpretation of the term"farner” to be one which "mght wth equal reason
be resol ved one way rather than another” and accepted it only out of deference
to agency expertise, wthout engaging in the careful and i ndependent scrutiny
requi red where, as here, a significant state interest is asserted, it cannot
be said that the ALRB s determination is clearly and nanifestly in conflict

wth Federal Law (Rce v. Santa Fe Hevator Qorporation, supra.) |ndeed,

w th Baysi de--so to speak--"on the sidelines", what is left is a clear
difference of opinion between three Grcuits and the Board over the neani ng of
the term In those circunstances, the ALRB has every right to offer and abi de
its own definition.
B
Mbreover, since Gongress has explicitly disclained any intent to

pre-enpt the field of agricultural labor relations, even if one were to accept

the Regional Orector's assunption of jurisdiction as of the date of the KLRB

hearing,® there can,

®Here, it is inportant to note that | amassuning, for the purpose of
argunent, the correctness not only of the Regional Drector's finding that Bud
becane a "farner” but al so of her "fall back” determnation that the cooling
enpl oyees' work was not "incidental to" or perforned "in conjunction wth" the
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under Galifornia Federal Savings and Loan Assn. v. Querra, supra, be no pre-

enption unless the ARB s earlier assertion of jurisdiction intruded into the
area of which she eventual |y reserved to the NNRBto a point where "conpl i ance
wth federal and state regulation is a physical inpossibility,” (Horida Line
& Avocado Gowers, Inc. v. Paul (1963) 373 US 132, 142-143) or to the extent

that state enforcenent woul d "stand as an obstacl e to the acconpl i shnent and
execution of the full purposes and objectives of ongress.” (Hnes v.
Davidowitz (1941) 312 US 52, 67.)%

Inorder to apply these two criteria, it is inportant first to
understand the exact nature of the conflict--if it can truly be called a
conflict--between the NNRB and the ARB  After all, the NLRB has nade no
attenpt to assert jurisdiction over the alleged unfair |abor practices; indeed,
its Regional Orector specifically declined to invol ve herself wth themby
refusing Bud' s request to determne its status in 1989. That being so,

prinary farming operations carried on by Bud and its growers--sonet hi ng whi ch,
for the reasons explained in Section M A pages 81-85, below | do not
bel i eve can be sustai ned under the circunstances here present ed.

®\Wat distingui shes this case fromthe "classi c” N.RA preenption cases,
like Guss and Garner, is that there the Gourt was concerned wth direct
incursions by states into the area of interstate commerce whi ch Gongress
intended fully to occupy; whereas, here, Gongress did not intend to occupy the
field of agricultural |abor relations, and so the state is entitled to assert
its own substantial interest to the extent that Gongressi onal purposes and
obj ectives are not defeated by incidental intrusions of the sort described in
the fol |l owng paragraph, above. That is wiy the pre-enption anal ysi s of
Glifornia Federal Savings. Horida Line and Hnes i s applicabl e and Giss and
Grner are not.
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the only "conflicts" are: (1) the theoretical one created by the Regi onal
Drector's reliance on pre-1991 circunstances in determning that Bud' s
cool i ng enpl oyees becane subject to the NLRAin 1991; (2) the renedial one
created by the fact that |osses sustained as a result of the alleged unfair
| abor practices nay have continued on into 1991 and nay still be accruing; and
(3) the consequential one created by the fact that sone of the all eged
violations nmay be continuing in nature and therefore can be said to extend
down to the present.

The first criteria--physical inpossibility--is easily disposed of.
S nce the NLRB has nade no attenpt [and, in fact, has declined] to assert
jurisdiction over any of these alleged unfair |abor practices,® thereis no
"i nescapabl e" conflict between the enforcenent of the statutory schene created
by the ARAwWth that of the NNRA (See Horida Line and Avocado G owvers,
Inc. v. Paul, supra, 373 US at 142-143.

The second criteria requires consideration of the "full purposes
and obj ectives of (ongress” in enacting the NNRAin order to determne which,
if any, of the three areas of "conflict" described above "stand as an obstacl e
to the[ir] acconplishnent and execution.” (Hnes v. Davidowtz, supra, 312

Us at 67.)

Increating a labor relations lawfor the industrial --or, nore

accurately, the non-farm-sector of the econony,

®And, according the Respondent, coul d not consider thembecause of the
| apse of the 6 nonths limtation period established by Section 10(b) of the
NLRA (I11:12, lines 18-25.)

74



ngress had as its prinary purposes and objectives: Hrst, to guarantee the
right of collective bargaining by providing a forumin which all eged viol ati ons
of the duty to bargain and of the rights of enpl oyees to engage i n such

bargai ning nay be resolved and, if there be a violation, redressed. Second, to
create a conprehensi ve and consi stent body of federal |aw governing those
rights and duties, thereby avoi ding the burden on interstate coomerce likely to
result from"a variety of |local procedures and attitudes toward | abor

controversies.”" (Grner v. Teansters (1953) 346 US 485, 490.) And third, to

create a clinate in which | abor and nanagenent can vol untarily resol ve their
differences wthout the intervention of governnental bodies. That policy,
which | here refer to as "voluntarisni, perneates Anerican labor law It is
the policy which inforns the uni que concept of "good faith bargaining", and it
is the policy which underlies the respect which the Gngress, the Board, and
the Qourts have accorded to the col | ective bargai ni ng agreenent and to
arbitration as the preferred nethod of dispute resol ution.

Let ne take those considerations, one by one, and ask to what
extent each is jeopardized: (1) by the Regional Drector's reliance on pre-1991
circunstances in finding that NLRB jurisdiction attached in 1991, or (2) by the
fact that | osses sustained as a result of the pre-1991 unfair |abor practices
nay have continued on after 1991, or (3) by the fact that sone of those al | eged

unfair |abor practices nay be continuing in nature.

75



The first--providing a forumfor the resol uti on of issues
invol ving the duty to bargain and the protection of enpl oyees subject to the
bar gai ni ng process--can, in the circunstances here presented, only be

guaranteed if the ALRB does proceed in this natter. The reason for this

paradox is that Bud, while arguing that the NLRB has excl usi ve jurisdiction,
has—at the sane tine--taken the position that it has no authority to hear and
consider the alleged unfair |abor practices because the 6 nonth |imtations
period found in Section 10(b) of the NLRA has el apsed.® A hearing the Bud's
counsel nade it quite clear:

"The Lhion could ve well filed their charges wth the NNRB at that

tine and protected their 10(b) period. They did not do so."

(11:13, lines 23-25.)

The second--providing a uni formand consi stent body of federal
law-is protected both because the ALRA uses | anguage identical to that of
the NLRA i n descri bi ng the prohi bited conduct and because the ALRB i s
required to apply federal lawin determning whether a viol ation occurred:

"The Board shall follow applicabl e precedents of the National Labor
Rel ations Act, as anended.” (Labor (bde, section 1148.)

Wii | e section 1148 does not extend to procedure, ALRA procedures for
adjudicating unfair |abor practices are, for all practical purposes,
identical tothose found in the NRA (Qonpare Chapter 6 of the ALRA Labor
(de, sections 1160-1160.9, and Section 10

®Because the charges vere filed with the ARBwthin the 6 nonth period
and pronptly investigated, the "purposes and objectives of Gongress” in
creating a 6 nonth statute of limtations have been fulfilled as well.
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of the NNRAy 20 USCA Sc. 160(a)-(m.)

The third--the policy of encouragi ng and honoring the conduct and
commtnents whi ch | abor and nanagenent have nade to each other, and which |
have cal | ed "vol untarisni--is al so better served by allowng the ARBto
proceed. The conduct of the Bud and the Fresh Fuit and \eget abl e Vdrkers
during the critical period in which the alleged violations occurred was
examned in detail in Section |l A pages 11 to 20, below and, in Section Il
G | concluded that: "If anything the conduct of the parties during this
peri od—=une 1989 to md-January 1990--evi nces a stronger nutual comnmitnent to
ALRB jurisdiction than ever before." (See p. 23, above.) And that nutual
coormtnent nanifested itself not sinply in their reliance on ALRB procedures
but, nore inportantly, in their conduct at the bargaining tabl e®--the very
arena where the Gongressional policy of fostering candor and conmit nent between

| abor and nanagenent is the strongest.®

~®That conduct is described in Section Il A at pages 13-14, bel ow
especial ly, see (harging Party's Ex. U 24.

¥ et ne be absol utely clear about this: | amnot here tal king about
jurisdiction by estoppel. Athough two federal courts have supported the
concept (The Gareau Goup v» Lhited FarmVWrkers (CD Gl. 1989) 716 F. Supp.
1319; Newspaper Drivers & Handlers, Local #372 v. NLRB (6th Qr. 1982) 606
Fed. 2d 116, and, after renand, 735 Fed.2d 969 (1984)} but see Truck Drivers
Local Lhion No. 807 v. NLRB (2nd GQr. 1985) 755 Fed.2d 5, 10), it creates
serious conceptual problens and has been repudiated in this Sate. (Heice v.
Chual ar Lhion Henentary School Dst. (1988) 206 Gal . App. 3d 886. 893; see
DeTonaso v. Pan Anerican VWrld Airways. Inc. (1987) 43 Gal . 3d 517, 520, fn.
1.)Wat | amsaying is that in determning, for the purposes of pre-enption
doctrine, whether state enforcenent stands as an obstacl e to the acconpl i shrnent
of the full purposes and objectives of Gongress,
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| therefore conclude that, even if one were to accept the Regi onal
Drector's assunption of jurisdiction as of the date of the NNRB hearing in
1991, there is no pre-enption of the ARB s jurisdiction to hear and renedy
the alleged unfair |abor practices.

c

Before taking up the second part of the, jurisdictional
Test--whet her the work of Bud' s cooling enpl oyees is "incidental to" or
perforned "in conjunction wth" its farmng operations, several argunents
rai sed by the Respondent are deserving of conment.

Bud argues that the doctrine of collateral estoppel requires
that preclusive effect be given to the Regional Orector's deternination
that Bud was subject to NLRA jurisdiction.

To begin wth, there is, no such finding covering the period prior
to 1991. Mre fundanental |y, however, collateral estoppel--or issue
preclusion as it is nowknown--w il not be found where:

"Anewdetermnation of the issue is warranted...by factors
relating to the allocation of jurisdiction

the fact that one of those purposes is to encourage and respect the mit ual
coomtnents of the parties nust, just |ike any other Gongressional purpose, be
taken into account 1n deciding--in the particular factual situation presented-
-whet her Sate enforcenent shoul d be pre-enpted. Uhlike the jurisdiction by
estoppel theory, mutual agreenent of the parties is not controlling, but is
entitled to weight concomtant to the inportance attached to the (ngressi onal
pur pose which it nanifests.

78



bet ween [adj udi cative bodies]”. (Rest.2d Judgnents, 8§28(3).)
In the coment e to that section, the drafters use patent litigation
toillustrate the rule.

"...[I]ln afederal court action for patent infringenent, a
determnation that the patent is invalid woul d be concl usive on that
Issue in a subsequent state court action on a license agreenent. See
Aticle M, Qause 2, of the US onstitution (the Suprenacy G ause).
h the other hand, a determination in a state court action on a pat ent
| i cense agreenent uphol ding the defense that the patent was invalid for
want of invention would not be held binding in a subsequent federal
court action for patent infringenent if the Gongressional grant of
exclusive jurisdiction in patent infringenent cases to the federal
district court is construed [as not extending to such a defense]”. (Id.
828, com e.)

The comnment then goes on:

"The question in each such case woul d be resol ved in the |ight
of the legislative purpose in vesting exclusive jurisdictionin
a particular court.” (Enphasis supplied.)

And the sane is true of admnistrative tribunals. (Rest.2d Judgenents, 883.) In
other words, where the issue is one of jurisdiction, then the analysis cal |l ed
for in determning wether collateral estoppel, or issue preclusion, applies is
the very pre-enption analysis just undertaken in Sections VAand VB above. ®
Snce, under either analysis, the interpretation of ALRB jurisdiction found in
Section IVis not "pre-enpted’, neither is it "precluded'--for it cones to the
sane thi ng.
Bud next argues for so-called Grnon pre-enption; that is, if a

reasonabl e argunent can be nade that an activity is

®And the anal ysis which wil be undertaken in Section M A pp. 81-85,
bel ow
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either protected or prohibited by the National Labor Relations Act, then the
NLRB has excl usi ve jurisdiction and state action is pre-enpted. (San D ego

Bui | ding Trades Gounsel v. Garnon (1959) 359 US 236.)

Garnon pre-enption relates to the conduct engaged in, not to the
parties engaging in the conduct. If those parties are not subject to the
NLRA one never reaches the question of protected or prohibited conduct. In
Wlnar Poultry . v. Jones (DMnn. 1977) 430 F. Supp. 573, 96 LRRVI 2523,
2526-2527, the Qourt rejected the very argunent Bud nakes here:

"Sate regulations of |abor relations activity including
agricultural laborers is not preenpted on the ground that such
activity is either protected or prohibited by the NLRA because the
NLRA s protections and prohibitions do not apply to agricul tural
|aborers. Section 2(3) of the NLRA excludes agricul tural |aborers
formthe definition of 'enpl oyees'. Therefore, it follows that
provi sions of the NLRA enpl oying that pivotal termwoul d cease to
operate where agricultural laborers are the focus of concern. Mst
obvi ously, 87 of the NLRA whi ch bestows rights upon enpl oyees, does
not bestow upon agricultural |aborers the right to engage in self-
organi zati on, collective bargai ning and ot her concerted activities.
Accordingly, activity designed to secure organi zation or recognition
of agricultural |aborers cannot be protected by 87. (Qtations
omtted.) Qorrespondi ngly, 88(b) of the NLRA which defines | abor
organi zation unfair | abor practices prohibits no conduct carried on
by organi zations conposed excl usi vel y of agricul tural

| aborers....Because agricultural |aborers are not ‘ enpl oyees’, no
activity of an organi zati on conposed excl usi vely of agricul tural
|aborers is prohibited by 88(b). (Qtation omtted.) Therefore,
because the NLRA neither protects nor prohibits | abor rel ations
activity by agricultural |aborers, preenption based on N.RA s
protections and prohibitions does not apply."

The above quotation is a paraphrase of the | anguage used by Lhited S ates
Suprene Gourt in Hanna Mning . v. DOstrict 2,
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Marine Engineers Beneficial Assn. (1965) 382 US 181, 188, in hol ding that

Garnon pre-enption does not apply to the conduct of "supervisors".
Fnally, thereis the recurrent argunent that the ALRB i s sonehow

bound by Labor Gode $1140.4(b) and S1148 to fol | ow NLRB precedent, as

di stingui shed fromN_RA precedent. That is not what those sections say. Both

refer to the Act, which neans that, in the cases which cone before them the
federal courts are the final arbiters of what it neans.®
M. ISTHEWRK G- B.D S GO0 NG BEVALOYEES "IN CENTAL TO (R "IN
GONJUNCTI ON WTH' | TS FARM NG CPERATI ONS?
A
Fnally, thereis the issue of what the cooling enpl oyees do; for,
even though Bud is a "farner”, they are subject to ALRBjurisdiction only if
their work is "incidental to" or perforned "in conjunction wth" the prinary

farmng operations carried on by Bud and its growers. (Farners Reservoir &

Irrigations . v. MQonb, supra; see Section | B at pp. 811, above.)

At issue is the work done by those enpl oyees on "outsi de mx".
(See Respondent's Ex. 63, p. 18, discussed in fn. 21, above.) That "mx", it

was pointed out earlier, is the

®Bud al so relies heavily on the decision by the Regional Drector of the
N.RBs Region 32, in a case involving Bud and the Teansters Local 890.
(Respondent's Ex. 67, Attachnent E) That decision is no nore binding on the
N_.RB [and, consequently, the ALRE than the Baillie decision, discussed in
footnote 3, above, is binding on the ALRB
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produce whi ch Bud--in order to provide a "one stop shoppi ng" service for its
cust oner s—pur chases fromi ndependent out si de growers, and brings, already
cool ed and packed, to one or another of the cooling facilities, where its
conbi ned wth commodi ties grown, cool ed, and packed by Bud (and its growers)
tocreate a "mx”. Wen R chard Bascou was asked whether the "mx" is
processed at the coolers, he replied:

"No, it's not. Wsually -- it's not even our label. It is just we
receive it, holdit and reload it. (NNRB Tr. 81.)

The vol une of outside mix is tiny; analysis of Bud' s production figures for
1988, 1989 and 1990 shows that of 71,099,628 cartons of produce novi ng through
its coolers, there were only 417,042 cartons of "outside mix"--.0059, or 6/10
of 1%of total volune.® (Respondent's Exs. E4, E6, 6 E7.) Ad even that
overstates the matter because cool i ng enpl oyees performal nost no work on the
m X.
Lp until March 15, 1990, when the NLRB issued its decision in

Gansco Produce Gonpany, supra, there is little doubt that the ALRB woul d have

regarded the vol une of outside mx as far too insignificant to have affected
its jurisdiction. (Sunny Gal Egg & Poultry. Inc., supra, Sequoi a Oange
Qonpany (1985) 11 ARB No. 21; Gshita. Inc. (1979) 5 ALRB No. 69; and Qurl
Joseph Maggio. Inc. (1976) 2 AARBNbo. 9.) And the NLRB woul d have, in all

l'i kel i hood, reached the sane result. (Garin Gonpany (1964)

®'n 1990, the nost recent year for which figures were available, it
nade up only .0039 of total vol une.
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148 N_.RB 1499; Enpl oyer Menbers of G ower- Shi pper \Veget abl e Associ ati on,

supra; but see DeCoster Egg Farns, supra.)

But, in Gansco, the National Board abandoned the requirenent that

the outside work be "substantial " and held that it woul d assert jurisdiction
“if any anount of farmcommodities other than those of the enpl oyer-farner are
regul arly handl ed by the enpl oyees in question.” (Sip (n., p. 11., enphasis
suppl i ed; and see Section | B p. 17, above.) |In Gansco the percentage of
out si de conmodi ties anounted to 2. 26%[ 55. 5%o0f 4.07%. (See Sip n. p. 2.)
However, in Ganpbel Is Fresh, Inc. (1990) 298 N.RB Mb. 54, the NLRB upheld its

Regional Orector's assertion of jurisdiction where the vol une of outside
nushroons regul arly processed was . 001.

I'n deci ding Gansco, the NLRB consi dered and wei ghed a nunioer of
factors: The need to reconcile conflicting NLRB precedents; the extent to
whi ch the NLRB i s bound by Departnent of Labor interpretative regul ations; the
desire of (ongress that the col | ective bargai ning obligation extend to
enpl oyers who have departed fromthe traditional nodel of a farner who grows
and processes his own commodities; and the need for a feasi bl e and predi ctabl e
jurisdictional standard. Wiat it did not consider--because the i ssue was not
presented by the facts in Gansco--was the effect of the abandonnent of the
"substantiality" requirenent on cases where a state had, in the exercise of its
pol i ce power, stepped into the vacuumcreated by the agricul tural |aborer

exception and enacted a col | ective bargaining statute for
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agriculture. Were that is the case, and especially were, as here, the Sate
has actual |y assuned jurisdiction, the elimnation of the substantiality
requi renent invites the worst sort of forumshopping. The ALRB in Sunny Gl

Egg & Poultry, Inc., supra, described the probl em

"[Where all an egg processor woul d have to do to nake its operation

cormercial would be to [regul arly] purchase a dozen eggs for

processi ng froman i ndependent producer... an enpl oyer could clip in

and out of jurisdiction of first the ALRB and then the NLRB by

continual |y adjusting the quantity of eggs it accepted for

processi ng fromother producers. (ld. at p. 14.)
Bven where there is no deliberate schene to adjust the quantity accepted for
processi ng, the danger of forumshoppi ng persists. To appreciate that, one
need only examne Bud' s behavi or between Septenber 1989 and March 1990. (See
Section Il A pp. 14-18, above.) There is al so the danger that one statute
wll be played off agai nst another, so as to render both inpotent. Bud's
claimthat Gansco strips the ARB of jurisdiction while, at the sane tine,
arguing that 510(b) of the NLRA deprives the NLRB of jurisdictionis a good
exanpl e. That, too, was nade possible by the elimnation of the
substantiality test. A root, all of these are the generic probl ens one can
expect to encounter when the "de mini nus" principle is abandoned; for, when
that happens, results begin to occur which defy cormon sense and basic
fai rness.

Had the NNRB in Gansco, been faced wth those risks, it mght

wel | have fashioned a different rule for situati ons where a state had enact ed
an agricultura collective bargai ni ng
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statute.® But that case has yet to be presented to the N.RB or the federal
courts; until it is, the ALRB should continue to followits |ong standi ng
policy of asserting jurisdiction where there is no substantial vol une of

out side conmodi ties. (Sunny Gal Egg & Poultry. Inc., supra; Sequoi a O ange

Gonpany, supra; Gshita. Inc., supra; and Garl Joseph Maggio. Inc., supra.)

B

Bven if one were to accept the NLRB Regional DOrector's reliance on
Gansco, there is still no pre-enption of the ALRB s jurisdiction to hear and
renedy the alleged unfair |labor practices. It has already be poi nted out that,
under classic pre-enption doctrine, her assunption of jurisdiction as of the
date the NLRB hearing does not foreclose ALRB jurisdiction. (Section v B pp.
72-78, above.) That reasoning applies equally to her reliance on Gansco as a
"fall back" argunent. (See Fn. 59, p. 72, supra.) In addition, there is the
i ssue of whether the Gansco decision, which did not issue until Mrch 15, 1990,

shoul d be given retroactive effect. In Chevron Ol Gonpany v. Hison (1971) 404

US 97, 106-107, the Suprene Qourt stated the test to be applied in
determining retroactivity/nonretroactivity:

"I'n our cases dealing wth the nonretroactivity question, we have
general |y considered three separate factors. Hrst, the decision to
be applied non-retroactively nust establish a new principle of
law...Second, it has been stressed that 'we nust

®Canpbel | s Fresh. Inc., supra, involved Gilifornia agriculture, but there
the ALRB had not asserted jurisdiction over the enpl oyees in question and so
the issue was not presented to the NL.RB
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...weigh the nerits and denerits in each case by | ooking to the
prior history of the rule in question, its purpose and effect,
and whet her retrospective operation wll further or retard its
operation.' ...Hnally, we have wei ghed the inequity inposed by
retroactive application."
This test has been repeatedly applied to N.RB determnations. Local Lhion 953
v. Mr-Len of Louisiana. Inc. (5th dr. 1990) 906 Fed.2d 200, 203;
Gonsol idated Feightways v. NRB(DCdr. 1989 892 Fed.2d 1052, 1058- 1059;
NRBv. WL Mller . (8th Gr. 1989) 871 Fed.2d 745, 748-749.)
Here, CGansco specifical ly overrul ed both Enpl oyer Menters of

G ower-Shi pper Vegetable Assn. (Sip on. p.7) and DeGoster Egg Farns (Sip

Qn. p. 11, fn. 17), thereby establishing a newprinciple of law Second,

retroactive application of the Gansco rul e woul d have the effect of

destablizing | abor relations by depriving the ALRB of jurisdiction while, at
the sane tine, creating a situation where the NNRB litigati on woul d be tine
barred, thus preventing the operation of the policies underlying both
statutory schenes, as nore fully described in Section VB at pages 75 77,
above. Hnally, the result woul d be inequitabl e because it woul d deprive the
Lhion of any forumto vindicate rights created under a statute which was
enacted to protect the public interest; whereas, no simlar prejudice woul d
accrue to Bud.
M. GONOLWE ON

Lpon the basis of the entire record before ne, the findi ngs of
fact which | have nade, and ny legal analysis of those findings, I
concl ude that the ALRB has jurisdiction over
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all aspects, both substantive and renedial, of the unfair |abor practices

aleged inthe Gnplaint, and | recoomend that it proceed to hearing on

those al | egati ons. y
Dat ed: Decenber 16, 1991 J)%m_ o
JAMES WOOPVMAN

Chi ef Admi nistrative Law Judge
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