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DEQ 9 ON AND RER
CERN A GATI ON OF @I[D)ESEI\ITAH VE

n Decenber 23, 1991, Administrative Law Judge (ALJ) Barbara
Mbor e i ssued the attached Deci sion and recoomended O der in this proceed ng
based on consolidated unfair |abor practice charges and el ection obj ections.
She found that, as alleged, Respondent engaged in specified violations of the
Agricultural Labor Relations Act (ALRA or Act)l and recomrmended that the
Agricultural Labor Relation Board (ALRB or Board) invoke standard renedi es.
She al so di smissed the Enpl oyer's objections to the conduct of the el ection
or conduct affecting the results of the el ection and reconrmended that the
Lhited FarmVedrkers of Anverica, AH.-AQ O (UPWor Lhion) be certified as the
excl usi ve bargai ning representati ve of all of the Ewployer's agricultural
enpl oyees. Thereafter, Respondent filed exceptions to the ALJ's Decision
wth a brief in support of exceptions and General unsel and the UPWfil ed
response bri efs.

The Board has considered the record and the ALJ's Decision in
light of the exceptions and briefs of the parties and has decided to
affirmthe ALJ's rulings, findings, and conclusions, and to adopt her
recormended O der, as nodified herein, and to certify the UPWas the

representati ve of the

'Al1 section references are to the California Labor Qbde, section 1140
et seq., unless otherw se indicated.
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Enpl oyer' s agricul tural enpl oyees. ?

The ALJ found, and we agree, that Respondent violated the Act by
its layoffs of My 10, 11 and 12, 1990. However, we nodify the ALJ's
additional finding that Respondent unlawfully laid off 32 crews fromMy 15
to June 8, insofar as she found any discrimnatory |ayoffs to have occurred
after My 23, 1990, and as to the layoff of the Pedro Lopez crew Ve adopt

the AL)'s reconmendati on that the Enpl oyer's el ection obj ections be

2ln contending that the ALJ was bi ased, Respondent relies principally
onits argunents that the ALJ's factual findings and | egal concl usi ons were
so unreasonabl e as to denonstrate bias. 9 nce we, based on an i ndependent
reviewof the record, find her factual findings and | egal concl usi ons
generally to be correct, we find no support in her findings for Respondent' s
position notwthstandi ng areas i n which we nay express disagreenent wth the
ALJ. Respondent contends that the ALJ unfairly inpeded its examnation of
wtnesses by directing all counsel and wtnesses to be civil to each ot her.
This adnonition fol | oned upon an incident in which General Gunsel conpl ai ned
that Respondent’'s counsel was behaving in a threateni ng nanner towards
Gneral unsel's wtness. Respondent’'s counsel admtted |aughing at the
wtness. |In these circunstances, the ALJ's instruction appears to have been
appropri ate.

Respondent al so contends that because the ALJ found it necessary to
adnoni sh Respondent ' s counsel , she nust have been bi ased agai nst Respondent .
Ve find nothing in the ALJ's conduct which denonstrates bias. That
Respondent' s counsel nay have chosen, by his own admssion, to laugh at a
wtness and to drop exhibits wei ghing several pounds, which is shown on the
transcript as a loud noise interrupting the hearing, does not entitle
Respondent to conpl ain of bias agalnst it when the AL) takes renedi al
neasures. The ALJ appears to have nmai ntai ned control of the hearing in an
appropriate nanner.

As aresult of this control we are also abl e to dispose of General
Gounsel ''s notion to bar Respondent’' s counsel, M. G ovacchini, fromfurther
appear ances before this Board. The ALJ's adnoni tions appear to have been
sufficient torestore order. Trusting that objectionabl e conduct wll not
recur in subsequent proceedi ngs, we deny General Gounsel 's notion.

-3-
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dismssed for lack of nerit.3
0O SOBS N
The My 10-12, 1990 Layoffs

The ALJ correctly found that General (ounsel presented a prina
facie case that the | ayoffs whi ch began on My 10, 11 and 12 and | asted unti |
My 14 were unlawful ly notivated. The totality of circunstances, includi ng
the timng, clear expressions of the Respondent’s anti-union ani nus, and
departures frompast practice just after the enpl oyees had exerci sed
significant statutory rights, establishes a conpelling prina faci e case.

(Sorenson Lighted Gontrols, Inc. (1989) 286 NLRB 969 [ 130 LRRVI1010].)

Oh My 9, 1990, pursuant to a Petition for
Gertification filed by the I ndependent Lhion of Agricultural. V@rkers,
| BPAT, AHL.-AQ in which the UFWintervened on Miy 4, the Board conducted a
representation el ection anong the Enpl oyer's agricul tural enpl oyees. S nce
the chal l enged bal | ots were sufficient in nuniber to determne the out cone of
the el ection, the Regional Drector conducted an expedited investigation of
the chal lenges. Followng the issuance of a revised tally on My 11, he

i nmedi at el y schedul ed a runof f

3Respondent excepts to certain credibility resol utions nade by the ALJ.
To the extent that such resol utions are based upon deneanor, we wll not
disturb themunl ess the clear preponderance of the rel evant evi dence
denonstrates that they are incorrect. (AdamDairy dba Rancho Dos R os (1978)
4 ARBNo. 24.) Qur reviewof the record herein indicates that the ALJ' s
credibility resol utions are supported by the record as a whol e.
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el ection to be conducted on My 15, 1990.

Respondent ' s def ense focused on the testinony of Mchael Gerawan
who stated that the timng and depth of the My 10-12 | ayoff resulted from
hi s deci sion to keep nore enpl oyees on his payroll up to the date of the
initial election than nornal at that tine of year. Gerawan stated that his
purpose in doing so was to affect the outcone of the election, and that he
felt the larger turnout to be achieved by retaining a greater nunier of crews
woul d hel p hi mdo so. 4

Geravan testified that this strategy resul ted i n Respondent
perfornmng sone work before My 10 that nornal Iy woul d have been perforned in
the weeks followng My 15, particularly the thinning of |late bearing
varieties of tree fruit and the training of shoots on certain varieties of
gr apes.

Geravan gave no reason for retai ning the greater than nornal
nuntoer of enpl oyees early in the season other than his desire to affect the
election. Heidentified no other business advantage arising fromretai ning
nore enpl oyees than usual early in the season, or fromperformng sone

operations earlier than

4hs the ALJ noted, no section 1154.6 viol ation was all eged. Section
1154.6 is viol ated when enpl oyees are hired specifically for the purpose of
voting in an ALRB el ection, a practice sonetines referred to as packing a
unit. Arakelian Farns (1983) 9 ALRB No. 25. The sane conduct i ndependent|y
violates section 1153(a) and (c). (Trend Gonstruction (1982) 263 NLRB 295
[111 LRRVI1111].) Respondent cannot and does not claimthat 1t was prej udi ced
by the absence of an 1154.6 allegation. Rather, in response to General
Gounsel ' s prinma faci e case, Respondent presented as a defense facts that
t hensel ves establish a viaolation.
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nornal . ne of the foreseeabl e consequences, and, an admtted inpact of the
strategy of retaining greater than nornal nuniers of enpl oyees in the first
10 days of My was that enpl oyees who woul d nornal |y have worked after My 10
were laid off.

Ve find that Respondent has not established a defense under the
NLRB s doctrine initial ly enbodied in Wight Line, Inc. (1980) 250 NLRB 1083
[105 LRRVI1169], enf'd. 662 F. 2d 899, and our own adoption of the Wight Line
test in Mrtori Brothers Dstributors (1982) 8 ARB Nb 15. In its decision

approving the NRB's Wight Line doctrine of the National Labor Relations
Board (NLRB or National Board), in NNRBv. Transportati on Minagenent, |nc.
(1983) 462 US 393 [113 LRRVI2857], the Lhited Sates Suprene Gourt stated

that the test placed upon the enpl oyer the burden of showng that it
woul d have acted in the sane nanner for wholly legitinate reasons.” The
Qourt required that the enpl oyer showthat protected activities had no rol e
in the adverse action alleged to be discrimnatory because "It is fair that
[the enpl oyer] bear the risk that the influence of the legal and il egal
notives cannot be separated[.]" 1d., at 402

In Radio Gficers Lhion v. NNRB (1954) 347 US 17 [33 LRV

2417], the fundanental precedent defining discrimnation under the National
Labor Relations Act (NLRY) as anended by the Taft-Hartley Act, the Lhited
Sates Suprene Gourt ruled that "The policy of the Act is toinsulate

enpl oyees' jobs fromtheir organi zational rights.” There is no clearer

exanpl e of
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enpl oyees' exercise of organizational rights under the ALRA than their
petitioning the Board to conduct an el ection. Respondent's explanation for its
strategy denonstrates that rather than insulating its enpl oyees' jobs from
their organizational activity, it laid themoff early sol ely because of their
exercise of their right to organize.5

V& concl ude that Respondent has not shown any | awful reason for
the layoff of Miy 10-12 as a defense to General ounsel's prina faci e show ng
of unlawful notivation. Indeed, the defense presented by Respondent
establ i shed an unfair |abor practice. V& therefore adopt the ALJ's order as to

this violation. 6

5The NNRB has long held that it is unlasful to bring in additional
enpl oyees to influence the outcone of an election, as well as to post pone
nornal |ayoffs, even where no enpl oyee | oses i ncone because of a |ayoff or
di scharge. (Hunana of Wst Mrginia doa Geenbrier Valley Hospital (1982) 265
NLRB 1056 [112 LRRVI1306]; Suburban Ford (1979) 248 NLRB 364 [ 104 LRRM1091],
enf. den. on other grounds, 646 F. 2d 1244.) Were enpl oyees are laid off as
the result of additional enpl oyees being hired to affect the outcone of a
potential election, the |ayoffs are discrimnatory. (Trend Gonstruction,
supra.) Acceleration for unlawul reasons of a layoff that woul d have
happened eventual |y is discrimnatory. (Eirlich Beer, Inc. (1987) 286 NLRB
671 [129 LRRVI1144]; Brown & Lanbrecht (1983) 267 NLRB 186 [ 114 LRRM1012].)

6Respondent contends that the ALJ substituted her busi ness judgnent for
Respondent’ s as to changes in its staffing patterns in 1990. Ve find that
Respondent has of fered no busi ness reason for these changes, but rather, as
di scussed above, admts that they were nade sol el y because of the enpl oyees'
exercise of protected rights.

W find it unnecessary to address Respondent's simlar contention that
the ALJ inposed her busi ness judgnent in deciding that they del ayed harvest
of early varieties of fruit to aggravate the My 10-12 layoff. The findi ng
of discrimnation is supported by such undi sputed evi dence of unl awful notive
that this additional evidence woul d add not hi ng
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May 15, 1990 to June 8, 1990 Layoffs
The ALJ found that the 32 crews laid off on My 10, 11 and 12

experienced substantially nore days wthout work in the period fromMy 15 to
My 23, 1990 than they had in conparabl e prior years. Against the background
of the ani nus expressed by the supervisors and by Mchael Gerawan hi nsel f,
and Respondent' s failure to provide any expl anation for the | oss of work, the
ALJ concl uded that a violation was establ i shed.

Respondent excepts to this finding, arguing prinarily that the
AL failed to consider the increased nunber of crews Respondent naintai ned in
1990 as conpared to 1989. Respondent's asserted purpose in nai ntai ni ng nore
crews was to prevent a crew shortage that Mchael Gerawan testified it had
experienced in 1989. Gerawan also testified that a loss of work days and
hours for the 32 crews laid off on My 10, 11 and 12 during the My 15 to
June 8 period occurred because work nornal |y perforned at that tine had been
conpl eted earlier. As found above, the additional enpl oyees retai ned by
Respondent up to My 10 for the purpose of wnning the initial election had
been assi gned work nornal |y done after My 15.

To the extent that the 32 crews' [oss of work resulted from
Respondent' s el ection strategy of using nore enpl oyees up to the initial
el ection, such | oss of work would be discrimnatory as the My 10 to 12
| ayof fs were. Rather than being insulated fromany job inpact fromtheir

organi zat i onal

to our disposition of this allegation.
-8
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activities, these enpl oyees lost work as a direct result of such activities.
Because that |oss of work grewout of their exercise of a statutorily

protected right, under Radio Gficers, supra, we nust conclude that inpact

was unlawful .  Respondent presented no |l awul reason why the 32 crews were
selected for layoff. Thus, fromMy 15 to My 23, these | ayoffs appear to
but a continuation of the earlier discrimnation already found herein to have
occurred on My 10-12.

V¢ therefore agree wth the ALJ that layoffs of the 32 crews after
My 15 were unlawful |y notivated to the extent they resulted fromthe
transfer of work nornal |y done after My 15 to the period ending My 10, and
were intended to affect the outcone of the election. Ve adopt her

recormended order as nodified herein wth respect to this violation.7

7Gneral Gunsel failed to take a position as to whet her Respondent’ s
use of farmlabor contractor crews between My 15 and June 8, 1990
constituted evidence of discrimnation. The ALJ ruled that the evi dence of
Respondent' s usage of contractor crews woul d not be recei ved to show
discrimnatory notivation in the My 15 to June 8 layoffs. As aresult we
find no unlawful discrimnation on any days | ost when Respondent nade great er
use of farmlabor contractor enpl oyees fromMy 24 to June 8, 1990, than it
had in prior years.

VW note that Respondent nornal |y used few | abor contractor crews during

the Miy 15 to June 8 period in 1987, 1988 and 1989. In 1990, Respondent
followed its pattern of using al nost no contractor crews fromMy 15 to My
23. It used between 1 and 6 contractor crews fromMy 24 through June 1, and
between 9 and 30 contractor crews fromJune 1 through June 8. V¢ find that
the crewdays lost by the 32 crews fromMy 15 to My 23 resulted from
Respondent havi ng perforned work nornmal |y done in that period utilizing the
extra enpl oyees retained for the purpose of wnning the initial election.
The days of work |ost by the 32 crews during the My 24 to June 8 period were
not inconsistent wth the preceding year. In viewof General Gounsel's |ack
of a position as to the use of |abor contractor crews during this period, we
find that the work assigned to the contractor crews
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H ection (b ections

Uhrepresentative \Vote
The final tally in the My 15 runoff, issued on July 17, 1990,

showed a total of 974 valid ballots had been cast froman eligibility list of
1,963 names, the sane list used inthe initial election. In our decisionin

Geranan Ranches, et al. (1990) 16 ALRB No. 8, we found that the Regi onal

Drector appropriately followed the Board s Hection Minual in proceeding to
a runoff election as soon as reasonabl y possi bl e using the sane eligibility
list used inthe first election.

The ALJ found the turnout sufficiently representative in the
runof f el ection, because al nost 50 percent of the total electorate cast valid
bal lots. Noting that the Board has hel d el ections wth | ower turnouts
sufficiently representative to warrant certification, the ALJ recormended
that the turnout objection be overruled. W& find her concl usi on consi stent
wth existing Board precedent. The NLRB has applied simlar percentages in
assessi ng represent ati veness of turnout.

Mre recently, in Lento Gonstruction, Inc. (1987) 283 N_.RB 459

[124 LRRV1329], the N.RB announced that it woul d no | onger consider
percentage turnout in eval uati ng whether an el ection shoul d be certified, but
that it would certify an el ection as |ong as the nechani cal arrangenents and

noti ce were

did not anount to work discrimnatorily denied to the 32 crews
discrimnatorily laid off on My 10, 11 and 12. Accordingly, we limt the
renedy for this violation to the period fromMy 15 to 23, 1990.

-10-
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fair. In Lenco, only one of eight eligible voters voted. Hve other voters
had agreed to vote as a group but arrived at the polls after they had cl osed
because the clock they relied on was several minutes behind the agreed upon
official tine piece used for the election. The NLRB certified the el ection,
even though only 12.5 percent of eligible voters cast ballots.

The NLRB stated in Lento that it had abandoned nunerical anal ysis

of voter turnout as an independent test for the validity of an el ection, but
that it woul d consider the adequacy of notice and opportunity to vote and
whet her any voters were prevented fromvoting by the conduct of any party or
by unfai rness in the scheduling or nechani cs of the el ection.

The adequacy of notice is raised in this case as a separate
objection, and we wll deal wth notice issues as they arise in the context
of the arrangenents for this election, in our discussion of the Enpl oyer's
not i ce obj ecti on.

The Regional Drector here provided, in addition to the two
nobi | e work site polling places provided in the first election, five
additional voting sites, located in Fresno, Madera, Reedley, Raisin dty and
Kerman. The five additional sites were added to facilitate voting by laid
of f enpl oyees, and were located in all areas where substantia nunbers of the
Epl oyer' s enpl oyees lived. The Regi on undertook extraordi nary noti cing
efforts, involving radio spots and personal notice to laid off enpl oyees.

The Enpl oyer' s first objection, apart fromasserted

-11-
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speci fi ¢ i nadequaci es of notice di scussed bel ow considered under Lento
criteria, anounts to a contention that the voting arrangenents were unfair
because laid off voters had to travel to voting sites rather than being abl e
to vote at work.

In Conmuni ty Care Systens (1988) 284 NLRB 1147 [ 126 LRRVI1077],

the NLRB di stinguished situations inwiichit was extrenely difficult to vote
fromthose in which it was nerely inconvenient. Were voting was nade

extrenely difficult, as in Versail Minufacturing (1973) 212 N.RB 592, 598 [ 86

LRRVI1603] (enpl oyee out of state because of work assignnent) and M P

Li nousi ne (1985) 274 NLRB 641 [ 118 LRRVI1399] (unit of chauffeurs prevent ed
fromvoting by 20 inch blizzard during voting hours), the N.-RB has found
enpl oyees to have been prevented fromvoting.

In Comunity Gare Systens, the enpl oyees voting consi sted

entirely of visiting homenakers- housekeepers. The only polling pl ace
provi ded was at the enpl oyer's office. nly on days when the enpl oyer
conducted a general neeting were all the honenakers at the enpl oyer's
offices. The disputed el ection was set on a day other than a general neeting
day, and to vote, nost of the honenakers had to nake a special tripto the
office not required by the nornal course of their duties that day.

The NLRB certified the el ection, even though only 45 percent of
the potential electorate cast valid ballots. The NLRB found the requi renent
that nost of the voters travel to the voting site to have subjected themto

an i nconveni ence, but not
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to have prevented themfromvoting. The Board, citing Lenco, held that the

lowturnout did not denonstrate that the el ection arrangenents were unfair,
noting that it had abandoned the nunerical anal ysis in Lento.

Applying the NLRB's approach in Lento, we find that the laid off

enpl oyees here were at worst subjected to an i nconveni ence nuch |ike the

visiting honenakers in Gommunity Gare Systens, in that they had to nake a

triptothe voting site not required by their work routine. The Regi on nade
efforts to acconmodate the voters by providing five extra voting sites. A
pol ling place was situated wthin a fewmles of the residences of the vast
najority of laid off enpl oyees. No contention is raised that the scheduling
was unfair, and the polls for laid off enpl oyees were open after nornal
working hours. Ve conclude that under the NLRB s decisions in Lento and

Gmunity Care Systens, |eaving aside the issue of notice, that the

schedul i ng and nechani cal arrangenents for the el ection were fair and that

al eligble voters were given the opportunity to vote. 8

8The NNRBin Gommunity Gare Systens found that the parties were bound
by their stipulation to hold the el ection on a date when t he honenakers were
not required to all be present at the enpl oyer's office. Qur procedures do
not provide for stipulated el ection agreenents, since our statute requires
that the el ection be conducted wthin seven days of the filing of the
petition, while the NNRBs nedian tine fromfiling of a representation
petition to issuance of regional director's decision and direction of
election is 44 days (1989 NLRB Annual Report, p. 249), allowng tine for the
parties to reach agreenent on all the details of an el ection on all
arrangenents for an election in over 75 percent of representation cases.
Lhder our regul ations, the voting arrangenents are determined by the regi onal
director. The NNRBin Gonmunity Gare Systens stated that chaos and delay in
the NLRB s el ecti on procedur es
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Fnally, we observe that in acknow edgi ng Lento, we are not
changi ng the basi s upon whi ch the Board historical ly has revi ened el ection
turnout. To the contrary, we are nerely acknow edgi ng that the NLRB standard
is not inconsistent wth that |1 ong enpl oyed by this Board:

Lowvoter turnout, standing alone, is not a basis upon

which this Board wll set aside an election. An election

is deened to be representative where there is sufficient

notice, the voters are given an adequate opportunity to

vote, and there is no evidence of interference wth the

electoral process. ( Lu-Bte Farns (Sept. 29, 1976) 2

ALRB Nb. 49; \erde Rroduce Gnpany, Inc. (My 16, 1980) 6

ARBNo. 24.9
Apart fromany considerations of adequacy of notice, we find that the
el ection arrangenents here were sufficiently fair and that no party prevented
the voters fromhaving the opportunity to vote. Ve therefore overrul e the

Epl oyer' s first objection.

would result if it did not hold the parties to the terns of their

stipul ations, thereby causing parties not to enter into stipulations. The
consequences of not uphol di ng reasonabl e arrangenents directed by the
regional director for the Board s el ection procedure, wth its nuch shorter
tine requirenents for conducting el ections, would be, if anything, nore
serious than the abandonnent of the stipul ated el ection procedure woul d be
for the NNRB. Parties nust showthat proper arrangenents ordered by the
regional director prevented a fair election.

9"[1]t is awell-established principle that in the conduct of a
denocratic el ection, where adequate opportunity to participate in the
balloting is provided all those eligible to vote, the decision of the
najority actually voting is binding on all. The indi fference or negl ect of
those failing to exercise the right given themby | aw shoul d not be permtted
toinvalidate an otherwse properly conducted el ection.” (SW EBEvans and
Sons (1948) 75 NLRB 811, 813 [21 LRRVI1081].)

-14-
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Adequacy of Notice

The ALJ found that the notice of el ection provided in this case
was adequat e, even though substantial nuniers of enpl oyees were on | ayof f.
She relied on ALRB precedent hol ding that even though not every voter gets
notice, if all reasonable steps were taken to give notice, then the el ection
should be certified. (Leo Gagosian (1982) 8 ALRB No. 99; \erde Produce
(1980) 6 ALRB Nb. 24.)

Here, the Regional Drector instructed the Board agents to visit
every voter at the hone address on the eligibility list, wth special
enphasi s on | abor canps, where heavy concentrations of the Enpl oyer's
enpl oyees resided. The Regional Orector al so used both paid and public
servi ce announcenents on two Spani sh | anguage radi o stati ons serving the
areas where the Enpl oyer' s enpl oyees |ived, over the two days precedi ng the
runof f el ection.

Smlar efforts were found adequate i n Gagosi an, supra, where

nost of the enpl oyees were laid off at the tine of the election. In \erde

Produce, the Board found that house to house notice and radi o spots mght
have been adequat e but concl uded that since not even one striker cast a
bal lot, that at |east one significant group of voters not actively working
nust not have had any notice of the el ection.

V¢ agree wth the ALJ that the use of paid and public service
radi o announcenents and house to house notice to laid off enpl oyees were

equival ent to the efforts undertaken in
-15
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Gagosi an and \erde Produce, and were the naxi numreasonabl y possible in the

circunstances. No evidence such as the failure of any the laid off enpl oyees
to vote sufficient to support an inference that any significant group of
voters failed to get notice appears in this case.

The Enpl oyer contends that because only 13 percent of laid of f
| abor contractor enpl oyees voted, the Board is required to infer that they
didnot get notice. V& note that the turnout of laid off farml abor
contractors exceeded the rate of enpl oyee voting in Lento. Gven the
pervasi ve notice efforts undertaken here, we find that this rate of voting
anong farml abor contractor enpl oyees does not show | ack of notice. Qher
permssi bl e factors, such as the conceded i nconveni ence of naki ng a speci al
trip to vote and possibly | esser interest, coul d have accounted for the | owner
turnout of |abor contractor enpl oyees.

The notice efforts undertaken herei n were adequate in the
ci rcunst ances, and the Enpl oyer has failed to nake this showng as to the

laid off enpl oyees in general .10

10The Bnpl oyer rai ses two contentions regardi ng adequacy of noti ce.
The first is that because the addresses of three of the five polling pl aces
establ i shed for the convenience of laid off enpl oyees had not been fi xed
until My 14, that all notice given before that date was defective, at |east
as to the enpl oyees who were to vote at those | ocations since notice was
still available for two | ocations, and since no enpl oyee was required to cast
a ballot at aspecific site. The Enpl oyer's argunent nust be rejected.

The packi ng shed enpl oyees did not get personal notice of the runoff
el ection through Board agents duri ng worki ng hours. The Enpl oyer's
controller, Aan Hiey, was inforned on the day of the election that the
packi ng shed enpl oyees had not recei ved
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W therefore conclude in that Enpl oyer failed to neet its burden,
and overrul e this objection.

D scharge of Pedro Lopez Gew

The ALJ found that Respondent di scharged crew boss Pedro Lopez,
and thereby discharged his crew1l Hnding that Lopez was di scharged because
he failed to report back on the union synpathies of his crewas requested by
field nman Ignacio Angul o, the ALJ concl uded that the crew s di scharge
resul ted fromLopez' refusal to engage in an unfair |abor practice.

W find that the evidence fails to establish that Lopez was
requested to engage in any unfair |abor practice. Lopez testified that
Angul o asked Lopez to informhinsel f as to what his crewwas sayi ng about the
conpany and the Lhion and to report back to Angul o...Lopez never conplied
wth these directions. The next tine that Lopez cane under Angul O's
direction, Angul o discharged Lopez, and his crew The reasons gi ven by
Angul o for discharging Lopez were found by the ALJ to be pretextual .

However, the record i s unclear regardi ng whet her

notice of the election. Hiey faxed a copy of the notice of election to the
shed. The Enpl oyer nade no show ng as to whet her the shed enpl oyees did or
did not vote. The Epl oyer has therefore not net its burden of show ng that
enough votes were affected by the lack of in person notice fromBoard agent
to affect the outcone of the election. Ve wll not set aside the el ection on
the basis of failure of the Board agents to personally notify the shed

enpl oyees when the voters appear to have had actual noti ce.

11Pedro Lopez' discharge was not alleged to be viol ative of the Act,
but the resultant discharge of his crew was.
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avaid, work related basis for the discharge existed. 12
In Parker-Robb Ghevrolet, Inc. (1982) 262 NLRB 402 [ 110 LRRMV
1289], the NLRB hel d that whil e supervisors coul d not be di scharged for

refusing to coommt unfair |abor practices, they could be required to assi st
their enployer in lawully opposi ng union organizing activity. |n Rossnore
House (1984) 269 NLRB 1176 [116 LRRM1025], the NLRB rejected its previ ous
anal ysi s that any supervisory questioning of enpl oyees about their union
activity per se constituted unlawful coercive interrogation. Uhder this
precedent, we find that Lopez' testinony falls short of show ng that Angul o
had required himto engage in any unfair |abor practice. Angul o did not
specifically require Lopez to engage in direct interrogation. Lopez coul d
have conplied wth Angul 0's directive by keeping his eyes and ears open to
conversations taking place openly in his presence and reporting any positions
expressed. Thus, insufficient evidence exists to find that Lopez was

required to

12Respondent contends that the di scharge of Lopez' crew cannot be found
based on Lopez' discharge, wthout nore, because all nenbers of the Lopez
crewwere eligible to be hired by other crew bosses. The nenbers of Lopez'
crewwoul d have to apply |ike other new enpl oyees wth other crew bosses to
return to work at Respondent. Therefore, the nenbers of Lopez' crew woul d
renai n unenpl oyed until hired as new enpl oyees. They were therefore
di scharged when Lopez told themthat he and the nenbers of his crew were
di scharged. Respondent's position woul d nean that a di scharge coul d be found
only where the enpl oyer not only severed and enpl oyee' s enpl oynent, but
barred the enpl oyee fromany future enpl oynent. V¢ are unabl e to accept
Respondent’ s proffered definition of d scharge.
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engage in coercive interrogation or surveillance.13 Ve therefore find that
no direction to engage in an unfair |abor practice is established by Lopez'
testi nony.

In these circunstances, the reasons for the discharge of the
Lopez creware unclear, and therefore, no violation is established. V¢ shall
therefore dismss this allegation fromthe conpl ai nt.

CONOLUE ON

For the reasons di scussed above, the Board affirns the ALJ's
concl usi ons that Respondent unlawul ly laid off enpl oyees on My 10, 11 and
12, and for the period as nodified herein fromMy 15 to My 23, 1990. W&
dismss the allegation that Respondent di scharged the Pedro Lopez crew for
the reasons noted above. The Board affirns all other concl usi ons reached by
the ALJ, overrul es the Enpl oyer's objections related thereto, and approves
the conduct of the el ection held.

CERIT H CATI ON OF REPRESENTATT VE

It is hereby certified that a ngjority of the valid votes have
been cast for the Lhited FarmVdrkers of Averica, AH.-AQ and that, pursuant
to Labor (de section 1156, said | abor organi zation is the excl usive

representati ve of all

13In Best Véstern Mbtor 1nn (1986) 281 NLRB 203 [ 123 LRRMI1070], the
NLRB di sti ngui shed directions to supervisors that anounted to no nore than
requests to keep their eyes and ears open fromdirections to identify
"troubl e nakers" or "instigators,” which required the supervisor to engage in
coercive interrogation or surveillance. The forner clearly does not
constitute an unfair labor practice. Unlike our dissenting coll eague, we
find the record i s i nadequate to characterize the di scharge as unl awf ul .
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agricultural enpl oyees of Ray and Sar Gerawan, a partnership, dba Gerawan
Ranches, and of Gerawan Gonpany, Inc., in the Sate of Gilifornia for the
pur poses of col |l ective bargaining, as that termis defined in section
1155. 2(a).
R

By authority of section 1160.3 of the Act, the Agricultural Labor
Rel ations Board (Board) hereby orders that Ray and Sar Gerawan, a
part nershi p doi ng busi ness as Gerawan Ranches and Gerawan CGonpany, Inc.,
(herein collectively cal |l ed Respondent) its officers, agents, successors and
assi gns shal | :

1. Cease and desist from

a. Threatening agricultural enpl oyees wth di scharge
or other reprisals for engaging in the exercise of their rights
guaranteed by section 1152 of the Act;

b. Interrogating agricultural enpl oyees about their union
synpat hi es;

c. Deriding or speaking in derogatory terns about
enpl oyees because they engage in union activities;

d Wlawully discharging, laying off,
assigning fewer days of work to or otherw se discrimnating agai nst,
agricultural enpl oyees because of their participation in protected union or
ot her concerted activity;

e. Inanylike or related manner interfering wth,
restraining or coercing agricultural enpl oyees in the exercise of their
rights guaranteed by section 1152 of the Act;

2. Take the followng affirnative acti on designed to

- 20-
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effectuate the policies of the Act:

a Gfer Agandro Reyna, Mviano Sanchez, and the nenters
of Quillerno Quitron's crew (the "Quitron crew') naned in the ALJ's deci sion
immedi ate and full reinstatenent to their forner positions of enpl oynent, or
if their forner positions are no | onger available, to substantially
equi val ent positions wthout prejudice to their seniority and other rights
and privileges of enpl oynent;

b. Mke whole A g andro Reyna, M viano Sanchez, and the
Qitron crewfor all wage | osses or other economc | osses they have suffered
as aresult of Respondent’'s unl awful discharge of them Loss of pay is to be
determned i n accordance wth established Board precedent. The award shal |
reflect any wage increase, increase in hours, or bonus given by Respondent
since the unlawful discharges. The award shall include interest to be

determned in the nanner set forth in EW Mrritt Farns (1988) 14 ALRB No.

S5

c. Mke whole all nenfbers of the crews laid of f begi nning
My 10, 11 or 12, 1990, who were also laid of f between My 15 and My 23,
1990, inclusive, for all wage | osses or other economc | osses they have
suffered as a result of Respondent's unlawul |ayoffs. Loss of pay is to be
deternmined i n accordance wth established Board precedent. The award shal |
refl ect any wage increase, increase in hours, or bonus given by Respondent
since the unlawf ul discharges. The award shall also include interest to be

determned in the nanner set forthin EW
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Myrritt Farns (1988) 14 ALRB Nb. 5;

d. Preserve, and upon request, nake available to the
Board or its agents for examnation and copying, all records relevant to a
determnation of the backpay or nakewhol e anounts due under the terns of the
renedi al order;

e. Sgnthe attached Notice to Enpl oyees ("Notice")
enbodyi ng the renedies ordered. After its translation into all appropriate
| anguages, Respondent shal | reproduce sufficient copies of the Notice in each
| anguage for all purposes set forth in the renedial order;

f. on request of the Regional Orector or his designated
Board agent, provide the Regional Orector wth the dates of Respondent’s
next peak season. Shoul d Respondent's peak season have begun at the tine the
Regional Orector requests peak season dates, Respondent w !l informthe
Regional Orector when the current peak season began, when it is anticipated
that it wll end, inadditiontoinformng the Regional Drector of the
anticipated dates of the next peak season,

g. Post copies of the Notice in al appropriate | anguages
i n conspi cuous pl aces on Respondent' s property, including all places where
noti ces to enpl oyees are usual |y posted, the period and pl aces of posting to
be determined by the Regional Drector. Respondent shall exercise due care
to repl ace any copy or copies of the Notice which nay be altered, defaced,

covered or renoved;
- 22_
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h.  Uon request of the Regional Drector, nail copies of
the Notice in all appropriate | anguages to all enpl oyees enpl oyed by
Respondent during the period fromFebruary 1, 1990, until February 1, 1991,

i. Provide a copy of the signed Notice to each enpl oyee
hi red by Respondent during the twel ve (12) nonth period fol l ow ng a renedi al
or der;

j. Arange for a Board agent or a representative of
Respondent to distribute and read the Notice in al |l appropriate | anguages to
Respondent ' s enpl oyees assentol ed on Respondent’ s tine and property, at tine
and places to be determned by the Regional Orector. Followng the readi ng,
a Board agent shall be given the opportunity, outside the presence of
supervi sors and nanagenent, to answer any questions the enpl oyees nay have
concerning the Notice or enpl oyee rights under the Act. Al enpl oyees are to
be conpensated for tine spent at the reading and questi on-and- answer peri od.
The Regional Orector shall determne a reasonabl e rate of conpensation to be
pai d by Respondent to all non-hourly pai d enpl oyees to conpensate themfor
tine lost at this reading and questi on-and-answer peri od;

k. Notify the Regional Drector, in witing,
thirty days after the date of issuance of a renedial order, what steps have
been taken to conply wth that order. Upon request of the Regional DOrector,
Respondent shal |l notify himiher periodically thereafter in witing what
further steps have been
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taken in conpliance wth the renedial order until full conpliance

i s achi eved.

DATED  July 8, 1992

BRICEJ. JANGAN ha rnan

JIMBLLIS Mentoer

- 24-
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MEMBER RAMCS R GHARCBON Dissenting in Part and Goncurring
in Part:

| agree wth the ngjority position regarding the My 10-12,

1990 and My 15-23, 1990 | ayoffs, as well as the decision to uphold the
results of the election. However, | dissent from the nyjority's
finding that Respondent did not discharge Pedro Lopez and his crew
because Lopez refused to engage in an unfair |abor practice.

Lopez testified that the day after the runoff election, field
supervi sor Ignacio Angul o instructed himto find out what his crew neniers were
saying about the Lhited FarmVWrkers of Anverica, AH.-AQ O (UFWor Lhion) and the
Respondent, and then to report back to Angul o what he had found out. Lopez
told his crewwhat Agul o had said, but he never reported back to Angul o what
his crewthought about the Lhion. About a nonth after the
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conver sation between Lopez and Angul o, Respondent di scharged Lopez and hi s
crewfor what the ALJ found to be pretextual reasons.

In Parker-Robb Ghevrol et (1982) 262 NLRB 402 [110 LRRMVI 1289]

(Par ker - Robb) a supervisor was fired for attending a uni on organi zati onal
neeting. The NLRB overruled its ALJ's finding that the enpl oyer had
unlawful ly fired the supervisor as part of its overall plan to di scourage
enpl oyees' support of the union. The NLRB held that it is not unlawul for an
enpl oyer to di scharge supervisors for their participation in union or
concerted activity--either by thensel ves or when allied wth rank-and-file
enpl oyees- -because it is enpl oyees, not supervisors, who have rights protected
by the National Labor Relations Act (NLRY. Neverthel ess, Parker-Robb
reiterated that the discharge of supervisors is unlawful when it interferes
wth the right of enpl oyees to exercise their organizational rights or right
to engage in concerted activities, as when supervisors refuse to coonmt unfair
| abor practi ces.

In Rossnore House (1984) 269 NL.RB 1176 [ 116 LRRVI1025] (Rossnore)

the N.RB overruled a |ine of cases which had applied a per se rule that an
enpl oyer' s questioning of open and active uni on supporters about their union
sentinents, in the absence of threats or promises, necessarily interferes
Wth, restrains or coerces enpl oyees. In Rossnore the enpl oyee was an active
uni on supporter who had openly decl ared his union ties by neans of a nail gram

sent to the enpl oyer. The enpl oyer's nanager, after
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recei ving the nai | gram approached t he enpl oyee and questioned hi mabout the
contents of the nailgram later, he asked the enpl oyee why he wanted a union
and whether the union charged a fee. The NLRB found that under the totality
of the circunstances, the nanager's questioning of the open and active uni on
supporter was noncoer ci ve.

The ci rcunst ances invol ved in the di scharge of Pedro Lopez and his

creware easily distingui shed fromParker-Robb and Rossnore.  Parker-Robb is

not applicabl e, because the instant case does not invol ve a supervisor's own
participation in union or concerted activities. Rossnore is not applicabl e
because the instant case does not invol ve a supervisor's casual, noncoercive
conversation wth a known uni on adherent. Rather, Angul o directed Lopez to
question his crew neniers about their union sentinents and report back to
Angul o vwhat he found out. Angul 0's denand can only be viewed as an unl awf ul
attenpt by nanagenent to obtain infornati on about whether the crew neners
favored the Lhion.
In Ravtheon @. (1986) 279 NLRB 245 [122 LRRVI1036] the NLRB

applied the totality-of-circunstances test enunciated in Rossnore to find that
a conpany nanager's questioni ng of enpl oyees regardi ng whet her they or ot her
particul ar enpl oyees had attended a uni on neeting reasonably tended to
interfere wth the enpl oyees exercise of their statutory rights. Qe of the
factors the NLRB considered inportant in its decision was that the enpl oyees

bei ng questi oned were not open, active union
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supporters at the tine of the conversation. Applying the sane totality-of-

circunstances test in Qunnwal e Medical Qinic (1985 277 NLRB 1217 [121 LRRM

1025] (Sunnval ), the NLRB reached a contrary result where the enpl oyer did
not have a history of hostility toward union supporters or discrimnation
agai nst them and the case invol ved a casual, amicabl e conversation between
persons who had a friendly rel ati onship.

The circunstances in the instant case contrast sharply wth those
in Sunnval e.  Here, the Enpl oyer had denonstrated anti - Lhi on ani nus, had
di scharged sone enpl oyees and threatened to di scharge others for their Uhion
activities, and had threatened enpl oyees that if the UFWwon the el ection
Respondent woul d cl ose its |abor canps and decl are bankruptcy. Applying the
totality-of-circunstances test, | would find that Lopez was not bei ng asked to
engage in a casual conversation wth his crew but was being directed to
engage in an unlawful interrogation of his workers to enabl e Respondent to
ascertai n whi ch enpl oyees favored the Lhion. Qonsequently, | woul d concl ude
that the discharge of Lopez and his crew resulting fromLopez' refusal to
carry out the interrogation, tended to interfere wth, restrain and coerce the
enpl oyees in the exercise of their statutory rights, in violation of section
1153(c) and (a) of the Agricultural Labor Relations Act.
Dated: July 8, 1992

| VONNE RAMCS R GHARCBON - Mentoer
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A= SUMMARY

Ray & Sar Gerawan dba 18 ARBNb. 5
Geravan Ranches & Ger avan Gse . 90-RG2-M
Gonpany, | nc. et al.
ALJ Deci si on

The ALJ found that Respondent unlawfully laid off 32 crews foll owng an
election on My 9, 1990, in which no choice on the ballot received a najority
of votes. Respondent showed strong anti-union aninus during this period, the
|l ayoff followed inmedi ately after a naj or exercise of inportant statutory
rights, and was a departure fromRespondent's normal practice inthat it was
nore abrupt and deeper than in past years at the sane point in the season.
Many of the crews were recal | ed when the region proceeded wth a runof f

el ection on My 15, but the sane 32 crews continued to experience a hi gher
rate of layoff than the 15 crews not laid off fromMy 11 to 15, 1990. The
ALJ found the layoffs of the 32 crews during this period di scri mnatory.

The ALJ overrul ed Enpl oyer's objections that the turnout in the runoff was
unrepresentative, inviewof the fact that at |east half the enpl oyees on the
list voted. The Enployer's notice obj ection was overrul ed because the regi on
and the parties gave the naxi numnotice possibl e in the circunstances.

The fact that each voter did not get notice wll not invalidate an el ection
where every feasibl e step has been taken to nake voters aware of the
election. Here, the Board had announcenents nade over radi o stations, and
Board agents in addition to giving notice to the enpl oyees at work, visited
as nany of the voters' hones as possi bl e, concentrating on the Enpl oyer's

| abor canps, where |arge nunier of the Enpl oyer' s enpl oyees |ive.

The ALJ found that the discharges of the Pedro Lopez and Guillerno Guitron
crews and of Mviano Sanchez and A g andro Reyna were discrimnatorily
notivated. She found that crew bosses Maximliano Ros, CGecilio Aredondo
and Roberto Lozano engaged in interrogation, threats to discharge, to cl ose

| abor canps, to cease operations, and to interfere wth unenpl oynent benefits
and derided enpl oyees for their support of a |abor organization.

The ALJ dismssed al l egations of unlawul di scharge as to two groups of
enpl oyees.

Boar d Deci si on

The Board found that the |ayoffs of the 32 crews on Miy 10-12 and after My
15, 1990, to be unlawful. The Board rej ected Respondent’ s contention that
the layoff was |awful because it



was a natural and foreseeabl e result of the strategy Respondent utilized to
affect the outcone of the first el ection.

Respondent retai ned nore crews than it historically had up to the date of the
initial election, using the additional enpl oyees to performwork not nornal |y
done until after My 10. Respondent did so because it felt that the

addi tional enpl oyees would help it to affect the outcone of the el ection.

The Board held that |ayoffs resulting fromelection tactics anounted to

di scrimnation agai nst enpl oyees because of their having sought an el ecti on,
and therefore, instead of belng a defense, was further evidence of
discrimnation. The Board found the | ayoffs foll owng My 15 to be
discrimnatory only to the extent that they were not the result of increased
use of farmlabor contractor crews in the My 24 to June 8, 1990, peri od.

The Board sustai ned the ALJ's overruling of the Bnpl oyer's el ection
objections. The Board reaffirned its rule that an election wll not be set
asi de based on a | ow percentage turnout al one, noting that the N.RB has
adopted a simlar approach. The Board found that the region and the parties
undert ook every reasonabl e effort to provide notice under the circunstances,
and found that adequate notice of the el ection had been gi ven.

The Board affirmed the ALJ's finding of discrimnation as to di scharges of
the Quillerno Giitron crewand of Al gjandro Reyna and M viano Sanchez. The
Board found the evidence insufficient to establish that Pedro Lopez had been
requested to engage in unlawful interrogation or surveillance of his crew
and that the evidence of discharge for pretextual reasons not sufficiently
clear toraise a prinma facie case of discrimnation. The Board adopted the
AL s findings of 1153(a) violations consisting of threats of di scharge,
cessation of operations, |abor canp closure, interference wth unenpl oynent
benefits and interrogation and derision of enpl oyees for engaging i n uni on
activities.

Gonecurring and O ssenting Qi ni on

Menber R chardson dissented fromthe ngjority's dismssal of the violation as
to the discharge of the Pedro Lopez crew In her view the request to report
back what the enpl oyees were sayi ng about the conpany and the Lhion in the
context of the extensive violations disclosed by the evidence held, is
sufficient to showthat Pedro Lopez, and therefore his crew were di scharged
because Pedro Lopez failed to engage in interrogation or surveillance.

HHH

This Gase Sunmary is furnished for information only and is not an official
statenent of the case, or of the ALRB



NOM CE TO AR ALLTURAL BVPLOYEES

After investigating charges that were filed inthe Msalia Regional Gfice of the
Agricultural Labor Relations Board (ALRB or Board) by the Lhited Far mVrkers of
Anerica and the FarmVWrkers Legal Defense and Education Fund (collectively referred to
as "union'), the General unsel of the ALRB issued a conpl aint which all eged that we,
Geranan Ranches and Gerawan npany, Inc., (collectively referred to as "Respondent™ or
"Gerawan') had violated the law After a hearing at which all parties had an
opportunity to present evidence, the Board found that we violated the | aw by

di scharging A e andro Reyna, M viano Sanchez and the crewof Giillerno Quitron and by
discrimnatorily laying off nunerous crews because they participated i n Lhion and/ or
other protected activities. The Board al so found that we violated the | aw by naki ng
various threats, includi ng threatening to di scharge peopl e who supported a union,
threatening to close our business if a union were el ected by our workers, disparagi ng
wor kers who supported a union, and interrogati ng enpl oyees about their union support.
Thg Bogrd has Ejold us to post and publish this notice. Ve wll do what the Board has
ordered us to do.

VW al so want you to knowthat the Agricultural Labor Relations Act is alawthat gives
you and all other farmworkers in Galifornia these rights:

1. To organi ze yoursel ves;

2. Toform join, and hel p unions;

3. Tovotein asecret ballot election to decide whether you want a union to
represent you;

4, To bargain wth your enpl oyer about your wages and wor ki ng
C(r)]ndi ti ogs through a union chosen by a najority of the enpl oyees and certified by
t he Board;

5. To act together wth other workers to hel p and protect one another; and,

6. To decide not to do any of these things.

Because you have these rights, we promse that:

VE WLL NOI do anything in the future that forces you to do or stops you fromdoi ng any
of the things |isted above.

VE WLL NOT discharge or lay off any enpl oyees because they participated in union or
other protected concerted activities.

VE WLL NOT threaten any enpl oyees wth di scharge, closure of housing that we provide
as a condition of enpl oynent, cessation of operations or wth interference wth any
unenpl oynent benefits they nay be entitled to because of their union or other protected
concerted activities.

VE WLL NOT interrogate our enpl oyees about their uni on nentership on activities.

VEE WLL NOT refer to our enpl oyees in abusi ve terns because they have



engaged i n union activity.

VEE WLL offer to reinstate A ejandro Reyna, M viano Sanchez, and the crew of
Qiillernp Qiitronto their forner positions, and we wll reinburse them wth
interest, for any loss in pay or other economc | osses they suffered because we
di scharged them

VEE WLL reinburse the enpl oyees we unlawfully laid off, wth interest, for any |oss
of pay or other economc | osses they suffered as a result of our unlaw ul act.

DATED GRAMN RANGES, and
GRAIN GOMPAIY, | NC,

BY :

Represent ati ve Title

If you have any questions about your rights as a farmworker or about this Notice, you
nay contact any office of the Agricultural Labor Relations Board. Qe officeis
located at 711 North Gourt Sreet, uite A Msalia, Gilifornia 93291. The tel ephone
nuntoer is (209) 627-0995.
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APPEARANCES

Sarah A Wil fe,

Thomas @G ovacchi ni

Law Hrmof Thomas E Ganpagne
5108 East A inton Vdy

Fesno, CA 93727

for Respondent / Enpl oyer

Sl ly Parsl ey

for the Lhited FarmVerkers
of Anerica, AH-AO

Charging Party/ Petitioner

and for the FarmVrkers Legal
Def ense and Educat i on Fund
Charging Party

Feddie A Gypuyan
Msalia Regional Gfice
Msalia, CA 93291 for the
General Gunsel

Before: Barbara D More
Admini strative Law Judge

DEQ S ON OF THE ADMN STRATT VE LAWJIUDE




Barbara D More, Administrative Law Judge:

This is a consolidated representation and unfair |abor practice case
whi ch was heard by ne over el even hearing days i n Novenber 1990 in M salia,
Glifornia. n August 14, the Regional Drector of the salia office of
the Agricultural Labor Relations Board ("ALRB' or "Board") issued a
consol i dat ed conpl aint ("QGonpl aint 1") based on eight unfair, |abor practice
charges filed by The Lhited FarmVarkers of Anerica, AH-AQ ("UW or
"Lhion") and then, on Septener 24, issued a conplaint ("Gonplaint 2')? on a
ninth charge filed by the FarmVWrkers Legal Defense and Education Fund
(LDE). Both the WPWand the LCH intervened and were represented by one
person at the hearing. Respondent Gerawan Ranches® filed answers thereto on
August 24 and (ctober 2, respectively, wherein it deni ed any wongdoi ng.

Al noving papers® were tinely filed and properly served.

IN| dates herein are 1990 unl ess ot herw se st at ed.

“These two conpl ai nts were never consol i dated into a singl e conpl aint,
but an order consolidating all the unfair |abor practice allegations wth
three el ection obj ections issued on August 27.

*The parties stipulated that the enpl oyer herein consists of both Gerawan
Ranches and Gerawan onpany, Inc. whi ch packs and shi ps the produce of Gerawan
Ranches. The two entities are referred to herein coll ectively as "Ewl oyer, "
"Respondent, " or "Conpany”. There was insufficient evidence to determne the
status of Gerawan Enterprises which sells and narkets the produce.

“'n order to conserve resources, | directed General Qounsel to di spense
wth filing copies of those docunents nornmal |y introduced as the official
exhibits since all except the Prehearing Gonference Qder are part of the
record pursuant to



Each party was represented at the hearing and filed a post-hearing brief.
Uoon the entire record,” including ray observation of the wtnesses, and
after careful consideration of the argunents and positions of the parties, |
make the foll owng findings of fact and concl usi ons of |aw®
JIRSICN N

Geravan Ranches and Gerawan onpany, Inc., are agricultural enpl oyers
wthin the neani ng of section 1140.4(c) of the Agricultural Labor Rel ations
Act. ("ALRA" or "Act".) The alleged discrimnatees are all agricul tural
enpl oyees wthin the neani ng of section 1140.4(b) of the Act, and the WFWis
a labor organization wthin the neaning of section 1140.4(F) of the Act.

the Board' s regulations. | take admnistrative notice of the Prehearing
@nf erence O der which issued on Gt ober 5.

*References to the officia hearing transcript wll be denoted
"vol une: page.” The parties' exhibits wll be identified GX PX RX and JX
followed by the exhibit nuniber for General Gounsel, Petitioner,
Respondent / Enpl oyer, and Joint exhibits, respectively. Respondent was directed
to provide General unsel and the UFWaccess to the source docunents for
Respondent' s exhibits. Subsequently, the parties proffered only one anendnent
whi ch was to RG which | have admtted as JX.

®Near the close of the hearing, the General Gounsel filed a notion to
excl ude Thonas G ovacchini, one of the attorneys representing
Respondent / Epl oyer, fromthe hearing and to bar M. G ovacchini fromfurther
ALRB proceedings. Snce the basis for this notion included both conduct in
the hearing roomand conduct in the Board s Msalia Regional Gfice, the
latter over which | have no jurisdiction, | referred the entire natter to the
Board, and amnot addressing the Motion herein. However, there are certain
i nstances where conduct of M. G ovacchini which is addressed in the Mtion is
also afactor reliedon by neinafinding, e.g. its effect on a wtness.



| find that Mke Gerawan, Philip Braun, Ignacio Angul o, the forenen of
the | abor contractor crews and the crew bosses of the onpany crews at issue
herein are all supervisors wthin the neaning of section 1140.4(j) of the
Act. | so concl ude based on Respondent' s admssion of the testinony herein
as regards the authority of these persons.
BAKGROUND

APetition for Gertification ("Petition") of a statew de bargai ni ng
unit consisting of all agricultura enpl oyees of Gerawan Ranches’ was fil ed
by the I ndependent Uhion of Agricultural Vérkers, International Brotherhood
of Painters and Allied Trades, AH-AQ O ("IUAW) on My 2 inthe Msalia
Regional Gfice of the ARB Thereafter, on My 7, a Petition for
Intervention was filed by the ULFW

A secret ballot election was conducted by the Regional Drector of the
Board's Visalia Regional office on My 9. None of the choi ces recei ved a
ngjority of valid ballots, so a run-off election between the two top
choi ces, the UFWand Nb Lhion, was necessary. Pursuant to Title 8,
Glifornia de of Regul ations, 820375, the Regional Orector ordered the
run-of f held wthin 7 days, towt, on the sixth day followng the first
election, that is, on My 15.

The chal | enged bal lots in the run-off el ecti on were out cone

determnative, and the Regional Drector issued a

" Al parties agreed that the packi ng shed enpl oyees of Gerawan
Gonpany, Inc. voted in both el ections.



Chal | enged Bal l ot Report ("Report 2') on My 23. The Qonpany excepted to
the Regional Drector's recoomendati on not to count the ballots of
individuals who did not work inthe eligibility week (April 22 through April
28). The Board rejected these exceptions. (Gerawan Ranches ("Gerawan |")
(1990) 16 ALRB N\b. 8).

The final tally of ballots in the run-off el ection showed these

resul ts:
LR e 564
NDOLNiON. ... 410
Uresol ved chal lenged ballots................ 103
Tot al 1,077

h My 23, the Gonpany filed various el ecti on obj ecti ons,

and, on July 31, the Board set three of themfor hearing.
Thereafter, as noted above, these objections were consol i dat ed
wth various unfair |abor practice allegations for purpose of
this hearing. Inits post-hearing brief, the Gnpany abandoned
its objection that the el ection was ordered when t he Gonpany
was not at 50%of its peak enpl oynent.® The two renai ni ng

8e Enpl oyer' s/ Respondent' s brief, p.15. Hereafter, citations to the
brief wll be designated "R Br. page," and citations to the General unsel's
brief wll be denoted "GC B. page. Sone exhibits admtted as relevant to the
w t hdrawn obj ection were rel evant because they were submtted to the Regi onal
Drector and the issue was whether his determnation of peak was reasonabl e
based on the infornati on avail able. General ounsel nade cl ear he was not
wai vi ng hearsay obj ections and admtting the truth of assertions in those
various docunents. (M:5-6.) Thus, these docunents cannot be used to
establish the facts asserted therein. (See, for exanple, RB.p. 79 where
Respondent cites naps appended to RX 62 as evi dence establ i shing what areas
were thi nned.)



obj ections are that the Regional Drector held the run-off election at a
tine when there was an unrepresentative nuniber of workers on payroll and
that there was inadequate notice of the run-off.

Gnplaint 1 alleges that the Gonpany cormitted a nunerous unfair | abor
practices near the time of the two el ections.® General Qounsel al | eges
that : ©

(1) beginning about a week and a half before the first election, to
wWt, onor about April 28, Respondent discharged two brothers, Jose and
Ramro Quevas, and the peopl e who rode to work wth thembecause Ramro and
Jose (Quevas conpl ai ned about worki ng conditions;

(2) on or about the sane date, crew boss Roberto Lozano interrogated
his crew nenbers about their union support and asked crew neniers to sign
anti-union declarations wthout assuring themthat there woul d be no
repercussions if they did not do so;

(3) inearly My, crew boss Roberto Santoyo tol d crew nenbers
they had been laid of f because of the union;

(4 on My 7, two days before the el ection, a |abor contractor
forenan, Quillerno Quitron, fired various crew neners for engaging in

a work stoppage to protest working

® Paragraph 15 of Gonplaint 1 was wthdrawn by the General Gounsel .

1 alloned General unsel to nake certain anendnents to the conpl aints
and refused to permit others. The anendnents or disal | onances thereof are
di scussed with the rel evant allegation.



condi ti ons;

(5 on My 9, the day of the first election, |abor contractor forenan
Qecilio Arredondo told his crewthe Gonpany woul d shut down if the union won
the el ection;

(6) on My 10, crewboss Benito Gontreras told his crewthat field
supervi sor Philip Braun had stated the Gonpany woul d fire enpl oyees who were
involved in union activities and had told Gntreras to fire two | UAW
el ection observers and had stated that Gontreras’ nephew whomBraun had
seen wearing union insignias, was worth "pure shit";

(7) on or about Miy 10 and My 11, inmedi ately followng the first
el ection, the Gonpany unlawful ly |aid off nunerous crews;

(8) fromapproxinately My 12 through June 8, the Qonpany assi gned
the crews referred to in nunber 7 above fewer days of work and, on those
days, fewer hours of work than had been assigned in prior years;

(9) on My 17, crew boss Pedro Lopez Rodriquez told his crew he had
been instructed by field superintendent 1gnacio Angulo to find out about
their union activity and to report back to the Gonpany;

(10) on June 4, crew boss Roberto Lozano di scharged M vi ano
Sanchez because of hi's union support; and

(12) on June 11, the Gonpany di scharged the crew of Pedro



Lopez Rodri quez. ™

In Gonplaint 2, the General ounsel alleges that on February 7, during
the tine union organising was inits early stages, the Gnpany di scharged
A gj andro Reyna because of his protected concerted activity and uni on
support and that in early February Reyna' s forenan, Mix Ros, told crew
nenbers the Gnpany woul d fire workers who supported the Lhion.

General (ounsel alleges that all of the above actions were taken
because of the workers' union activity or perceived support of the | UAW
and/ or the UPWor because of other protected concerted activity.

GOVPANY CPERATI ONS

Granan Ranches is a Gllifornia partnership; the general partners are
Ray Gerawan and his wfe Sar Geranan. Gerawan Ranches ("Ranches") is
engaged in the growng of stone fruits, specifically, peaches, pluns,
nectarines and apricots. It also grows table and wne grapes and produces
raisins. These sane crops were produced during the entire five years
inmedi ately prior to this hearing during which tine Mke Gerawan, the son of
Ray and Sar, was ranch nanager.” (\/87-89.)

Geranan Gonpany, Inc. is a Gilifornia corporation wose

Y declined to all ow General Gounsel to anend Gonplaint 1 to all ege that
M. Lopez al so was unl awf ul | y di scharged because no good cause was shown for
the | ateness of the proposed anendnent .

“H s duties consisted of overseeing the production of fruit which
I ncl uded supervising the growng operations as well as the pruning, thinning
and harvesting operations.



naj ority sharehol ders are Ray and Sar Geranan. Mke's brother Dan is
President of the corporation which processes, packs, stores and ships the
fruit produced by Ranches.

Ranches has an east side operation which consists of approxi nately
2,600 acres north of the town of Reedl ey where it grows peaches, pluns and
nectarines. It also has a west side operation whi ch enconpasses about 2, 800
acres between the towns of Raisin Aty and Kernan on which it grows peaches
and grapes. There are al so about 220 acres in the town of M salia on which
it grows pluns. ® (\V92)

THE BLECT1 ON (BJECTI ONS

As previously noted, the Gonpany has abandoned its obj ection that
the el ection was hel d when the Gonpany workforce was not at 50%of peak
enpl oynent. The renai ni ng obj ections are:

1. Wether the Regional Drector inproperly ordered a run-of f
election for My 15 anong an unrepresentative nuniber of the enpl oyer's
agricultural enpl oyees; and

2. Wether a substantial nuniber of potential voters was
di senfranchi sed because they failed to recei ve adequate notice of the tines

and pl aces of the run-off el ection.

BThe operations are divided into sub-units designated by ranch and bl ock

nunbers froml1 through 54. Nunbers 34, 35 and 36 refer tothe Msalia
properties; nunbers 40-49 conprise the west side operation, and the renai ni ng
nuniber s conpri se the east side operation. BEven though 1,000 acres of the east
side operation is owned by the corporation rather than Ranches, Mke Gerawan
nanages the entire east side.

10



GBIECT ON #1.

The Gonpany argues that it laid off so nany workers i nmedi ately after
the first election (it acknow edges the nuniber was unprecedented, see
RB.p.76) that there were not enough workers renai ning on payroll to
warrant hol ding a runoff election right anay because the |ikely nunier of
voters would be so lowthat it would not be representative of the true size
of its work force. Rather, the Gonpany contends the Regional D rector
shoul d have del ayed the run-of f el ection for two or three weeks until the
size of the work force increased. (RB.p.18;, R®61l.) The Gonpany
recogni zed that, by and large, these woul d be newworkers so that, in
effect, there would be a new el ection. The Gonpany woul d thus have a second
chance to wn.

There is no doubt the Gonpany understood that the delay it requested
would result in nostly newvoters since it links this current objection wth

its position, already rejected by the Board in Gerawan I, that the run-off

el ection shoul d have been hel d not anong enpl oyees who worked during the
original eligbility period but anong those who worked during or inmedi ately
precedi ng the week of the del ayed run-off election. (RB. p.18) In Gerawan
I, (at p.8) the Gonpany acknow edged there had al ready been substanti al
turnover even in the six days between the first election and the run-off.
Inaddition, in support of itsinitial request to delay the run-

off, the Gonpany inforned Ed Perez, the Board

11



agent in charge of the election, that it had laid off various |abor
contractors who would not be rehired. (X 235.) HFnally, the Gnpany was
vwell aware of the fact that layoffs woul d reduce the likelihood that workers
woul d vote since Mke Geravan testified he kept crews doi ng busy work prior
tothe first electionin order to increase voter turnout which he believed
vwoul d hel p the Gonpany wn the el ection. M. Gerawan was so convi nced of the
i nportance of keepi ng workers on payroll until the el ection that he had them
performwork which later had to be redone and which resulted in | oner
productivity. (See discussion belowregarding the layoffs as all eged unfair
| abor practices.)

Regional Drector Lawence A derete sawthe sane situati on the Gonpany
did, but his concern was that those workers who had avai | ed t hensel ves of
the statutory right to petition for a collective bargai ning representative
and those who had been eligible to vote in the first el ection not be
di senfranchi sed. * (X 83-84, 91-92, 100- 101, 121-122.)

“Based on his 14 years' experience at the ALRB the last 6 as a Regi onal
Drector, he believed that delaying the run-of f woul d i ncrease the |ikel i hood
that eligible voters who had been [aid off would not vote. Presunably they
mght |eave the area or find work el sewhere. The Gonpany argues M.
Aderete's only reason for not del aying the run-of f was because he wanted to
nake sure that the same peopl e who "supported the unions" woul d be abl e to
vote inthe run-off. (R B. 20-21.) Wile the words are accurately quot ed,
as is often the case wth quoting only a portion of a statenent, this extract
does not fairly characterize M. A derete s testinony. unsel for the
Enpl oyer asked A derete about his reasons for setting the run-off for My 15
nunerous tines, and Al derete repeated y expl ai ned he was concerned that the
sane individual s who were eligible to vote inthe first el ection woul d be abl e
tovote inthe run-off, and, in

12



M. Aderete testified that his decision when to set the run-off was
based on not only on his concern about di senfranchising voters but al so on
his belief that the Board s regulations providing that a run-off shoul d be
hel d within seven days of the first election should be read strictly.® He
further testified that bal ancing these two concerns wth the need to have
tine tonotify eligible voters of the second el ection, he chose to set the

run-of f for six days after the

this particul ar instance, he specifically included those who had petitioned
for the el ection which, at one point, he described as those who supported the
union. It is clear that Aderete was referring to those workers who had
petitioned for the el ection and was not indicating he was trying to tine the
run-off el ection so the UPWwould wn as is inplied by the Gonpany. Afair
reading of Alderete s testinony is that his concern was that the run-off

el ection be held quickly so as to naximze the |ikelihood that the | argest
nuntoer of eligible voters would be able to vote.

Bnitially, Aderete stated he did not believe he had discretion to
delay a run-off el ection beyond the seven days. Wien asked about the case of
Jack T. Baillie (Baillie), he acknow edged there coul d be speci al
ci rcunst ances where a run-of f woul d be hel d beyond such tine but stated that
the situation inthis case was quite different fromthat in Baillie, and he
did not consider this case one where he shoul d go beyond the tine set in the
Board' s regulations. (X 69-71, 98-99.)

This case is conpletely different fromBaillie and M -Pack M neyards,
Inc., (1979) 5 ALRB no.32 cited by the Gonpany. In both those cases, the
necessity for a run-off el ection was not even known until substantially after
the original elections because of delays in resolving chal |l enged ballots. The
Act requires expedited elections in agriculture because there is often
substantial enpl oyee turnover between the tine a petition for recognition is
filed and the tine of an election. This same concern applies equally to the
tine lag between an original election and a run-off, and the facts here
reflect such a turnover. The Board has al ready rej ected these two cases as
precedent for changing the eligibility period herei n which issue the Gonpany
persists intryingtore-litigate. | find nothing in these cases whi ch gave
A derete any reason to delay the run-off.

13



first election. ® (%.91-92.)

The Gonpany' s sol e support for this objectionis its contention that
the turnout in the run-off was so lowthat the vote was not representati ve.
The exact turnout is not possible to resol ve precisely because there are
di screpancies in the record as to the nunber of eligible voters,” and there
are unresol ved chal l enged bal | ots fromboth el ecti ons neani ng, of course,
that the exact nunier of eligible voters in each el ecti on cannot be
determned. Taking the nost conservative figures, however, which neans
assuming that none of the challenged ballots in the run-off woul d have been

count ed,

" Perez as the Board agent in charge nade the initia decisionto
conduct the run-off on May 15, but his decision was submtted to A derete for
approval . (X 228-230.)

“I'n Gerawan |, the Board uses the nunier 1,969 eligible voters in naki ng
certain calcul ations but does not specify the source for this nunber. | note
it is the sane nunber the Gonpany uses inits brief here. (RB., p.16.)

This figure, however, does not conport wth the docunents introduced by the
Gnpany. RX47 lists 57 packing shed enpl oyees, but the brief clains 65. RX 45
and 46 were represented to be listings of direct enpl oyees of Gerawan Ranches,
the forner exhibit listing enpl oyees by crew and the latter exhibit listing
themal phabetically. Hwever, RX 46 contains 1,387 nanges (counting an

i ndi vi dual naned Joe Jacques whose nane i s handwitten on the conputer sheet
as having been ill.) R5 (including Jacques) contai ns 1,402 nanes. Because
nany of the names on the exhibits listing | abor contractor enpl oyees are not
clearly legible, it is not possible fromthis record to determne the preci se
nunber of such individuals working inthe eligibility week.

Baccording to the Revised Tally of Ballots in the second el ection (RA),
there were 974 valid votes cast and 103 unresol ved chal | enged bal | ot s.

14



the turnout in this el ection was approxi mately 50%®
This turnout is not so lowas to warrant throwng out this election

and ordering a newone. In Leo Gagosian Farns, Inc. (Gagosian) (1982) 10

ALRB Nb. 50, the Board uphel d an el ection where only 39.6%o0f the eligible
voters voted. In Qun Wrld Packing Gorporation (Sun Vrld) (1978) 4 ALRB

No. 23, there had been substantial enpl oyee turnover between the 'first
el ection and the run-of f, and there was | ess than a 30%turnout in the

latter. The Board found the turnout sufficient and did not order a new
el ection.

Based on the foregoing, | find that Regional Drector A derete was
properly concerned that he shoul d naxi mze the potential turnout of eligible
voters in the run-off el ection and reasonabl e in his assessnent that the
best way to do this was to hold the run-off wthin the seven days after the

original election as provided for in the Board s regul ati ons.

“The Tally of Ballots and Revised Tally of Ballots in both el ections
show 1,940 persons on the eligibility list. Wsing this nunber, 50.2%of those
eligible voted (974 divided by 1,940.) But this nunber apparent|ly does not
accurately indicate the nunber of eligible voters because in the Regi onal
Drector's Chall enged Bal | ot Report and Suppl enental Chal | enged Bal | ot Report
tothe first election, the parties stipul ated that one worker (Juan Manuel
MIla Jinenez) and 34 other workers were eligible but were not listed on the
eligbility list. Adding 35to 1,940 yields 1,975 workers eligible to vote
which yields a turnout in the run-off of 49.3%(974 divided by 1,975). sing
the Board' s figure of 1,969 eligible voters yields a turnout of 49.5%in the
run-off. (974 divided by 1,969.) The variation in these percentages is
sufficiently snall that | do not find the differences probl enatic and i ncl ude
ny calculations only for the sake of conpl et eness.
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| find no evidence A derete' s decision was based on any factors ot her
than those cited by him?® Accordingly, | recormend this objection be
di sm ssed.
@BIECTI ON #2

This observation is intertwned wth the preceding one. Both are

predi cated on the argunent that the el ection shoul d be

Yunsel for the Gonpany, Tom @G ovacchinl, accused Regi onal D rector
A derete of absenting hinself fromhis office so as to avoid service of a
subpoena fromthe Gonpany and al so took great exception to the Regi onal
Attorney telling himthat A derete woul d seek to quash the subpoena. (See,
for exanple, 17:168-169; V' 8-9 and M:6-7.) Qearly communi cated by Gunsel
by his tone of voice and nanner was the insinuation that A derete was bei ng
evasi ve and uncooperative and trying to avoid testifyi ng because of a bhias
agai nst the Gonpany.

The subpoena issue first surfaced Fiday afternoon. Novenier 9. The
followng Mnday was a state holiday. A derete credibly testified he was in
Sacranent o on Tuesday on agency busi ness, and M. G ovacchi ni acknow edges he
was so inforned by the regional staff on Wdnesday norning. As appears on the
record, M. Aderete cane into the hearing roomthat sane norning while M.

G ovi cchini was accusing himof trying to avoi d service of the subpoena.
(M:6-7.) This conduct belies M. GQovicchini's accusations, and there is no
evidence M. A derete did anything other than go about his busi ness.

Further, Alderete credibly testified that as a courtesy to M.

G ovacchini, he had instructed the Regional Attorney to informhimthat he

(A derete) mght nove to quash the subpoena. A derete further credibly

expl ained that he took this action because in his 6 years as Regional DO rector
he had never been subpoenaed, and he wanted to keep his options open until he
checked agency policy as to his testifying. (X 104.) The policy of the
National Labor Relations Board ("NLRB' or "national board') has | ong been not
to allowsuch testinmony wthout witten approval. [N.RB Rul es and

Regul ations, 1987, as anended in 1988, section 102.118.] A derete's

expl anation is both credible and reasonable. Bven if he did not tell the
Regional Attorney to explain why he might nove to quash, he was under no
obligation to do so until such a notion was actual ly filed. |1 find no evi dence
A derete engaged in any i nproper conduct suggesting any underlying bi as

agai nst the Gonpany. | credit Aderete that he nade his deci sion when to hol d
the run-of f el ection based on his reading of the Board' s regul ations and hi s
concern that eligible workers not be di senfranchi sed.

16



overturned because turnout was so lowthat it does not represent the
w shes of the Conpany wor kf or ce.

Precedent of both this Board and that of the N.RB does not support the
onpany' s position in this case. (Gagosi an restates | ong-standi ng ALRB
precedent that |owvoter turnout alone is not a sufficient basis to overturn
an election. Solong as there is sufficient notice and eligible voters have
an opportunity to vote and there is no evidence of interference wth the
el ectoral process, the election wll stand.

In Gagosian, only 18%of the eligible voters were working on el ection
day. Here, approxi nately 45%of the eligible voters were working depend ng
on wvhi ch nunber one uses as a base.” Bven where the nunber of potenti al
voters who do not receive notice is sufficient to affect the outcone of an
election, the election results wll be certified if the Regional DO rector
nade reasonabl e efforts to notify the electorate. (Gagosi an)

The precedent of the NNRBis the sane as that of this Board. In Rohr
Arcraft Grp. (Rohr) (1962) 136 NLRB 958, an out cone deternmnative nunier

of voters was on layoff at the tine of the el ection.

The NNRB reiterated its rule that the Regional Orector

2R3, as anended by JX1, and R¥4 show 885 eligible voters working on the

day of the run-off. No natter which of the three possible nunbers of eligible
voters one uses (1,940 or 1,969 or 1,975), the percentage of eligible voters
at work is about 45%or nuch larger than in Gagosian. (45.6% 45% or 44.8%

respectivel y.)
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had di scretion in providing notice and found no abuse of that discretion.
The Regional Orector is required to provide as nuch notice as is reasonably
possi bl e under the circunstances, and even where sone peopl e do not vote
because they did not receive notice, the election wll be upheld if the
Regional Orector net this standard.

In both Gasosian and Sun VWrl d, this Board acknow edged the | ogi sti cal
night nare which would result if it were to require Board agents to provi de
noti ce of elections to each potential voter, especially where such voters no
|l onger work for the enpl oyer. The NLRB al so holds that individual noticeis
not required. (Rohr)?®

The efforts nade by the Regional Orector in this case went beyond the
usual notification efforts and were at | east as extensive as those used in
Gagosian. Perez and Alderete testified they | earned on Friday afternoon My
11, after resolving sufficient challenged ballots fromthe first el ection,
that a run-of f woul d be needed and about an hour or so | ater decided on My
15 as the date for the run-off.?

“That case is different fromGagosi an and Sun World to the extent that

the Regional Drector did not know of the existence of the individual s on

| ayoff prior to the election, and no party suggested that notice at the

enpl oyer' s premses was not sufficient. The NNRB noted that the parties knew
of these workers' existence and were free to contact them and, in fact, the

i ntervenor had contacted enpl oyees who were on | ayoff.

BN derete testified he was not sure whether he had recei ved the My 11

letter fromcounsel for the Gonpany (R 61) at the tine the My 15 date was
set, but he considered both that letter and the My 14 letter (RX 62) when he
recei ved them but concluded they did not warrant del ayi ng the date.

(X 68, 70,94.)
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(X94,231.) Perez was able to notify the Gonpany al nost i nmedi ately of this
deci sion but coul d not reach anyone fromthe UPWuntil later that day.
(X 231-232.)

The regional office arranged for frequent radi o announcenents® and
all voters who were working were contacted. ® Notice was given to | abor
contractor forenen and crew bosses who were requested to pass on such notice
toeligible voters who were no | onger working. Both the Gonpany and the UFW
were asked to hel p notify voters, as they were obligated to do, and both co-
operated. (M 13, 15-16, 22-23, X 78, 96, 229-230, 233.)

Further, there were extensive efforts by regional staff to visit
eligible voters at their hones. Agent Perez established three or four
teans, each wth two field examners, who took lists of eligible voters

cont ai ni ng addr esses suppl i ed by the

There was no evi dence whether the date stanped on the letters accurately
reflects the date or the tine a docunent is recei ved.

#The announcenents gave the date of the run-off and the nanes of the
t0\/\n5°,, but not the specific sites, where voting would occur. (X 78, 229-
230.

®Board agents tol d those who were working that they woul d vote at the
work site and that there would be additional sites for voting in the evening.
They were inforned that on the day before and the norning of the el ection they
vwoul d be told where the voting sites were | ocated, and they were so notifi ed.
(X 229-230.) Sonehow the packing shed enpl oyees were not notified until the
norning of the run-off as to the location of their polling place. Hwever, all
but eight of the eligible voters at the shed were working that day and were
told about the election. (V:20-21; R®.) There is no evidence that any of
themwere prevented fromvoting due to the tine they received this notice
which | note was relatively early in the norning.
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npany and went house to house in four naj or geographical areas. (X 229-
230,235.) M. Perez spent nost of Saturday arrangi ng the addresses in
geographi cal clusters to facilitate visiting as nany as possi bl e, and he
visited sone of the addresses on his way hone that day. The teans then
spent al| day Sunday and Mnday, My 13th and 14th, going to the hones.®
They told all the people they contacted to spread the word about the run-of f
election. n election day, the teans went out again to contact eligible
voters they had not previously reached. ¥ (X 233.)

The teans visited eligible voters both in Gonpany crews and in | abor
contractor crews. (X 237.) My of the crews that had been laid off were
still living in the Gonpany' s | abor canps, so the teans nade a speci al
effort to visit the canps and i nf ormpeopl e about the run-off el ection.

(X 236.)

Further, intheinitia election, there were only two

N derete believed Perez deternined on either Friday or Saturday
afternoon whi ch specific towns to use for the voting sites and that this
i nfornation was comrmuni cated to the peopl e who were contacted on Sunday and
Monday by the teans and were broadcast on the radi o on those days. (X 78-
80,87.) The precise |ocations, however, were not determined until the day
before the run-of f, but there is no showng that this prevented any peopl e
fromvoting. In Sun Vrld, no notice of the el ection was provided until the
very day of the election. Further, in that case there were no nedi a
announcenents as there were here.

“Respondent argues that the Board agents contacted no nore than 50% of
all the addresses onthe list. (RB. p.20) Inthe first place, this
testinony was struck because the Gonpany nade a valid objectiontoit, soit
is not in evidence. Second, the addresses represent only a portion of the
voters to be contacted. It wll be recalled that everyone who was still
wor ki ng was cont act ed.
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voting sites. Inthe run-off, to conpensate for the potential effect of the
| ayoffs, there were five additional sites for voting. (X 43-45 Three of
these sites were designated specifically for labor contractor crews who were
not working the day of the run-off because the crews were concentrated in
these specific areas. (V:60-62.)

In sum not only were the usual el ection Notification procedures
utilized here, there were extensive public broadcasts, house to house visits
and the addition of five evening voting sites located in the na or areas
where voters, both working and non-worki ng, were concentrated. Further,
both the UPWand the Gonpany knew of the run-off on Fiday and had the
weekend and Mnday to notify eligible voters.®

| find these efforts were sufficient, especially in viewof the fact
that this Board, like the NLRB has repeatedly stated that individual notice
such as was nade here to workers' hones is not required.® | recormend this

obj ection al so be

B note that the Gonpany had recalled 19 of the 43 laid off crews
(44.2% to work by the day of the run-off. (X 234-235.)

BThe situation here is quite different than in \erde Produce ., I nc.
("WVerde") (1980) 6 ALRB No. 24, where the Board declined to certify an
el ection where only 29. 7%.o0f those eligible voted. In \Verde the el ection was
hel d wthin 48 hours because there was a strike, but not a single striker
voted al though the strike was still going on, and not a singl e enpl oyee who
was not at work on el ection day voted. Here, the turnout was significantly
larger, and while it is not possible fromthe record to tell just how nany
voters who were not at work voted, RX 48 shows that at |east sone | abor
contractor workers voted. (RXL) Further, the notification efforts inthis
case were nore substantial than in Verde. This case is al so distingui shabl e
fromPacific Farns (1977) 3 ALRB No. 75, where there was only an 11%t ur nout .
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di sm ssed.

Havi ng recormended di smissal of both objections, | al so recoomend the
election results be certified. In addition to the foregoi ng, both
obj ections shoul d be dismssed and the el ection results certified because |
have determned that the | ayoffs which are the basis for both obj ections
were unlaw ul . (See discussion below. ne cannot rely on one's own
m sconduct to set aside an election. (Pacific Farng)
THE UNFA R LABOR PRACTT GBS
1. THE ALLEGD O SHARZE O JGSE AND RAM RO ALBVAS AND THH R G0 WIRKERS.

General unsel alleges (paragraph 8 of Gonplaint 1) that on or about
April 28, ® Respondent di scharged Jose Minual Cuevas Gonzal ez, Raniro
Quevas, Hector Salinas, Antonio Quevas Gnzal ez, (listed in the Gnpl aint as
Antonio C Gnzal ez) Benito Garcia and four other enpl oyees in the crew of

Carl os Mreno (crew #290) who rode to work with Jose Quevas. &

Y0rer Respondent' s objection, | all oned General Gunsel to anend the
date of the alleged discharge fromMy 4 to April 28. The change is minor
since the Gonpany records (R6) showthat April 28 was the | ast date worked
by the Quevases (whi ch Respondent does not dispute), and General Gounsel had
previousl y i nforned Respondent of the di screpancy.

%INej ther Jose nor Raniro Quevas coul d nane the other workers who rode
wth themand who were al l eged y di scharged on April 28. However, they
testified that usually there were about 9 or 10 people in the van, and R<6
and RGO show that besi des the five nen naned above, four other nen worked
only four hours on April 28 and did not work thereafter. (i.e. Rafael
Del gado, Sabino Acosta, Benjamin Gonzal ez and Javi er Ronero). |n the absence
of any other explanation for themhaving the sane nunber of hours as the
Quevases', | infer that these were the other individuals who rode wth the
Quevases. { these, all had worked
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Respondent denies that it discharged any of these workers and asserts that
Jose Quevas quit, and the other workers | eft wth hi mbecause he was their
ride to work.

The parties stipulated that the last day of work for Ramiro Quevas,
Jose Quevas, Antonio Quevas Gnzal ez and Benito Garcia was April 28, 1990,
and stipulated that they and Hector Salinas were agricultural enpl oyees.
Based on the crew sheets, | find the other four individual s a so were
agricul tural enpl oyees.

A day or two before these workers' last day of work, the crewwas
waiting for work to start and Ramiro conpl ai ned to forenan Mreno that there
were no cups for drinking water. Mreno replied that Ramro should find a
caninthe field touse for drinking. e or nore of the crewobjected to
Mreno' s renark® and stated they were not aninals to be drinking out of a
can. However, there being no cups, Ramro found a can whi ch the crew used
the rest of the day. (I11:89-90; 136-137.)

Mbreno confirned the incident but renenered only Ramiro and Jose
speaki ng and bel ieved it occurred on their last day of work. (M:173-174.)
However, he had to be | ed to describe this incident since previously he had
been unabl e to cite any specific conplaints by Ramiro and had stated only
that Ramro

at the Gonpany before the 28th al though three for only a few days, and four
hadhnot worked - at least in Mreno' s crew- for several days prior to the
28t h.

®Raniro coul d not recal | specifically which workers nade the conment but

said it included both peopl e wvhomJose drove to work as wel | as peopl e who di d
not cone wth him (11:155-156.)
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conplained al | the tine about working conditions. (M:172.)

O Aril 28, the crewwas on norning break. Jose, Ramiro and the
peopl e who rode wth themwere sitting together. Mreno yell ed over to Jose
not to bring any nore new peopl e. Jose, at Mreno s request, had been
recruiting extra workers because Mreno had permission to expand the crew
Jose replied he had asked the day before if he shoul d bring workers, and
Mbreno had told himhe shoul d do so.® (I1:92, 139)

Jose then stated that he would not bring any nore workers, and Mreno
replied to the effect that indeed Jose woul d not because he (Mreno) was
going to fire themall.* Both Jose and Raniro testified Mreno told themto
go ahead and | eave.

Mreno' s versionis that after he told Jose he did not want himto

bring new peopl e he expl ai ned his reasons for not

®Jose testified that he transported however nany peopl e Mreno told him
to bring, which was usual |y between 7 and 10 people. H charged all of them
except his brothers $3.50 per day. (I1:102, 120, 124.) He readily
acknow edged that he usual |y brought different peopl e each day but stated that
whenever he told Mbreno that sone person no | onger wanted to work, Mreno
woul d just tell himto bring soneone else. (11:120, 126-127.) H also readily
admtted that he would not be able to bring the sane peopl e every day whi ch
\(/\oul dZBe)suIt in his |osing noney because he woul d have fewer riders.

I1:120.

¥Raniro did not nention this statenent but focused instead on his
statenent to Mreno that Mreno had been getting angry at the workers on
nunerous occasi ons. After he fired them Ramiro told Mrreno he woul dn't give
themcups and "got after themi as if they were his children. (11:139.) | do
not find this an inconsistency, rather, sinply different wtnesses focusing on
different aspects of an incident.
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vanting himto do so.® This testinony sounded contrived and was
unconvi nci ng.  According to Mreno, Jose responded by throw ng shovel s and
cursing. Jose then said to the workers he had brought, "let's go." (M:178-
179.) Mreno told these other workers they could stay, that no one had run
themoff. They said they had to | eave because they had ridden wth Jose.
(M:179.) He denied telling Jose he was fired. (M:180.) The entire group
went to the office where they told the secretary that Mreno had fired them
The secretary instructed Ramiro to bring Mreno back to the office. Ramiro
went to get him Mreno responded to Ramiro wth an obscenity and tol d
Ramro not to boss himaround and refused to go to the office. Mreno
confirned he refused to go to the office wth Ramro. (M:181.)

Ramro returned to the office and told the secretary Mreno woul d not
cone. (I1:141.) The secretary told themto cone back the next day, and
they could work wth a different forenan. (11:98, 142.)

They returned the next two days® but were not

S\breno testified he thought Jose had been transporting peopl e to work
for about a week and that he had told Jose twce already not to bring
different people. He believed Jose brought the sane peopl e tw ce and then
brought different people. (M:192.) R6 shows that only three of the peopl e

who rode wth Jose on April 28 had not worked the day before, and each of them

had worked previously in Mreno's crew Hwever, two peopl e who Jose had
brought)on Aoril 27 did not cone on the 28th. (Jesus Qortes and Miria
Qortes.

*| took adninistrative notice that April 29 was a Sunday which Raniro
testified was not a normal workday. (11:152.) RX 17 shows that one crew
worked that day. | conclude that at
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successful in obtaining work. The second tine, the secretary told them
there woul d not be any nore work. ¥ (11:98-99, 142-143.)

They then went to a UPWoffice where they conpl ai ned about being fired
and recei ved UFWbuttons. (11:99-100-145.) FPior to this tine, Jose had
not worn a UFWhutton, nor had he seen any of the peopl e to whomhe gave a
ride wear UFWbuttons. (I1:121-122, 144.)

Wthin a fewdays, Jose, Rammro and Mreno net at a school in town.
Jose and Ramiro testified they were weari ng UFWbuttons; Mreno testified
they were not. Al agree that Mreno promsed themwork the fol | ow ng day.
Jose and Ramiro nai ntain Mreno sai d he woul d pick themup. Mreno says

they did not

nost they nay have been mistaken about the day not that they did not return.

¥They testified the reason they went to the office was because they did
not beli eve Mreno had any good reason to fire them and they wanted to get
work in a crewother than Mreno' s. Ramiro acknow edged he did not know
whether it was a practice at Gerawan that if they were fired fromone crew
they could apply for work wth another crew (11:155.)

n cross-examnati on, Ramro acknow edged none of themasked for a
final pay check, and, in response to a | eadi ng question fromcounsel answered
affirnatively when asked if the reason he did not do so was because he did not
bel i eve he had been fired. Onre-direct, he reaffirned he had been fired.
(11:175-176.) Mewed in context, Ramro' s affirnati ve answer was not a
recanting of his earlier testinony that he was fired. FHomthe context, |
infer he neant only that he believed they would find work el sewhere at
Grawan. | also find that not asking for a final pay check is not
determnative of whether they quit or were fired since their focus was on
renai ni ng enpl oyed by the Gonpany.
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di scuss how they woul d get to work.® (11:100-101; 145-146; |\ 181-185.)
Mbreno did not pick themup, and they neither contacted
the npany nor drove thensel ves there. They went to Mreno' s
house | ater that day to ask why he did not pick themup. Qly
Jose spoke to Mbreno who, according to Jose, sinply said there
was no work. (11:102, 146.)
nly Mreno testified that during this neeting at the school that
there was any di scussion about the last day of work. According to him he
asked why Jose had left, and Jose replied he did not |ike the way Mreno
worked. Jose also said he did not like bringing only a few peopl e to work.
(M:181-183.) | find this testinony unlikely. It nakes no sense that on
the heel s of such cooments, Jose woul d ask for and accept work wth Mreno.
Mbreno testified he never had any further di scussion wth Jose or
Ramro and had to be | ed to describe a conversation at Mreno' s hone which
he sai d occurred about a week later. A that tine, Jose and Ramiro cane to
the house to pick up the checks for the peopl e who had ridden to work wth

t hem™®

_ 38The_re was no di scussion as to why Mreno was going to pick up them
since previously they had ridden in Jose's van. (11:155-161.) | note that

el sewhere Jose testified he did not drive his van until be began to charge

peopl e to transport themto work. S nce only he and Ramiro were of fered work,

Jose woul d not be bringi ng payi ng passengers.

FThere is a disagreenent as to whether Ramiro was present which is of no
real inportance since nothing of substance occurred. Respondent's brief cites

to testinony that Ramiro was drunk, but that testinony was stricken pursuant
to objection, and
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O SHARES

In order to prove that an enpl oyer has discrimnatorily di scharged or
laid off an enpl oyee, the General Gounsel typically nust prove by a
pr eponder ance of the evidence that the enpl oyer knew or believed that the
enpl oyee engaged i n concerted union activity and di scri mnated agai nst the
enpl oyee for that reason. (Scarrone)

(hce the General Gounsel has nade a prina faci e case, the burden
shifts to Respondent to prove it woul d have taken the adverse action even
absent the worker's protected activity. (NLRBv. Transportation Minagenent
Gorp. (Transportati on Mainagenents) (1983) 462 Us 393 [ 113 LRRMVI2857];

Wi ght Line (1980) 251 N.RB 1083 [105 LRRVI1169], enf'd. NLRBv. Wight
Line (1st Ar. 1981) 662 F.2d 899 [ 108 LRRVI2513].)

General Gounsel has proved that Ramiro engaged in protected concerted
activity (the drinking can incident) and that Respondent knewof it. |
find forenan Mreno' s testinony that Ramro conpl ained all the tine about
wor ki ng condi tions too general to establish that on such occasi ons Ramiro
was engaged in protected concerted activity. Thus, there is but one
instance of protected concerted activity.

To establish the requisite nexus, General Qounsel relies on Ramro's
and Jose' s testinony that after raising the issue of transporting workers,
Moreno tol d Jose he was fired. General Qounsel asserts this was a

pretextual reason and

therefore it is inproper to cite it as evidence.
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because of this, and the timng, | should conclude the firing was
unlawful. | do not find the evidence strong enough to do so.

Inthe first place, | did not find any of the wtnesses so credibl e-or
incredi bl e-that | can determne whether the Quevases were fired. The
extrinsic evidence could fit either scenario. Snce | cannot resol ve the
I ssue, General Qounsel, having the burden of proof, fails.

Secondarily, evenif | were to find that Mreno fired them | amnot
persuaded there is a causal connection. There is nothing to suggest Mreno
was upset wth Quevas for protesting the lack of drinking cups. Mreno' s
response when Ramro Quevas cane to bring himto the of fi ce causes ne to
seriously doubt that Mreno woul d be angered enough to fire Quevas. Mre in
character woul d be for himto dismss their protest by telling themto drink
out of a can--the issue being of no further concern to him

| recognize that the incident occurred in the mddl e of a union
organi zing effort and at a Gonpany whi ch was strongly anti-uni on and where,
as | find below there were nany instances of anti-union conduct, but even
so, | do not find the requisite causal connection, and | recomnmend this
all egation be di smssed.

General Gounsel all eges the Gonpany al so unlawful Iy refused to rehire
Jose and Ramiro Quevas. | decline to consider this allegation because it

was not brought up at the
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Pre-Hearing Gnference, nor has General (ounsel established good cause for
the failure to do so. Especially because there are several such instances
inthis case, | aminclined not to give General unsel latitude in this
| nst ance.
2. THE PHORO LGPEZ RIR QUEZ GReW

General Qounsel alleges that on or about My 17, M. Lopez® told his

crewthat the Gonpany had told himto engage in surveill ance of, and to
interrogate themabout, their Lhion activities and to report to the Gonpany
what he found out. (paragraphs 11 and 18 of Gonplaint 1) General (ounsel
further alleges that on or about June 11, Respondent discharged the entire

crewworking for M. Lopez.*

Respondent contends that only M. Lopez was
di scharged, and asserts he was di scharged because he was not supervising his
crewcorrectly in that they were not picking properly.

M. Lopez was the sole wtness testifying for the General Gounsel on
these allegations. He testified he was hired in 1989 by Mke Gerawan and
brought his own crewwth him (1V73-74.)

RX32 shows that Lopez and his crew worked at |east from

“The parties stipul ated the person referred to in paragraph 6 of
Gnplaint 1 1s Pedro Lopez Rodriguez and that the person there identified as
Pedro Angul o is Ignacio Angulo. The conplaint is anended accordingly.

(1 103.)

“Ips noted previously, | refused to all ow General Gounsel to anend the

conplaint to allege the discharge of M. Rodriquez, in contrast to his crew
as an unfair |abor practice because General Gounsel had not tinely notified

Respondent that he Intended to nake the anendnent. For the sane reason, |

?Iesfl |69e)d to allowhimto amend paragraph 18 to all ege a second i nci dent.
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My 3, 1989, until Novenber 6, 1989. They began work again on April 4,
1990, and worked in the harvest fromMy 20 until June 11, the day Lopez was
fired.

According to RG33, which lists the crew neners, not only M. Lopez
but his entire crewwth the exception of Fancisco Rodriguez, ceased
working on June 11. @ the 38 people in the crew only Rodriquez conti nued
to work, and, subsequently, three nore individual s went to work wth the

Gonpany after a gap i n enpl oynent ranging from6 weeks to nearly 3 nont hs. %

The day Lopez was di scharged, he testified that Ignacio Angul o, who
supervised him told himlate in the day that the boss had said he was no
| onger needed, that he was fired and shoul d turn in the equi pnent.* (1V 83.)

Not hi ng el se was

“M. Lopez testified that approxi mately 10 nenbers of his crew continued
working wth the Gonpany, but the Gonpany records do not support this figure,
and absent nore specific testinony fromLopez identifying the people, | rely
on the onpany records. Here, as in a nunber of other places, Respondent
inproperly cites as evidence material which is not part of the record. RX34,
(cited at RBr.p. 61) was not admtted i nto evi dence because as to the four
enpl oyees listed in RG3 as working after June 11, it was redundant and as to
the workers who had ceased work prior to June 2, it was not probative since
they were not part of Lopez's crewwhen he was discharged. (X: 22-29)
Smlarly, RG35 (cited at RB.p. 62) was not admtted because there was no
show ng the situations therein were conparabl e to Lopez's situation. For
exanpl e, there was no show ng those forenen had brought their crews wth them
to Geravan, and there was no union canpai gn at the tine these forenen were
fired. Sncethe charge is that Lopez's crewwas fired because Lopez did not
report on Lhion activity inthe crew the forner practice, if there was one,
IS not probative.

“The question was transl ated using the singular formof "you."
(1 95.)
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said, and Lopez went to his crewand told themthey had been fired.
(v 84.)

M. Lopez testified that during the tine he and his crewworked in
1990 (about 5Y2weeks) they were warned once about tal king, “and al so on one
occasi on were warned they had picked unripe fruit. Followng this latter
warni ng, Lopez testified he spoke to the crewand told themto correct the
situation, and they were never agai n warned about that problem®

Lopez testified that the day after the recall election, Angul o spoke
to Lopez privately. Angulo told himthe Lhion had won the el ecti on but had
pai d peopl e who did not work for the Gonpany to sign up (apparently neani ng
tovote inthe run-off election that had occurred the day before). (I1\V78.)

Angul o then instructed Lopez to find out what his fell ow forenen and
Lopez' s crew nenbers sai d about the Lhion and the Gonpany and what they
were going to do. He further told Lopez to report back to hi mwhat he had
found out. (1V78,80-81.)

Lopez spoke to his crewimmedi ately after Angulo left. (1V93.)
General Qounsel questioned Lopez as to what he said

“There was testinony that the Gonpany had a rul e prohibiting

workers fromtal king. (1V.93.)

®h cross-examnation, M. Lopez answered the question whether he had

been sent hone on several occasions during the tine he worked at Gerawan in
1990 by qui ckly acknow edgi ng he had been. (1\V:98.) | place little inportance
on this answer because there was nothing in the question or its context which
referred to being sent hone for disciplinary reasons as opposed to bei ng sent
hone for sone other reason--lack of work for exanpl e.
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to his crewabout Angul 0's renarks, and Lopez replied that he told them
Angul o wanted to find out what they were going to do. General Qounsel asked
Lopez, "Do about what?" He responded that he did not know because Angul o
had not said. (1V.81-82.)

He never reported back to Angul o anyt hing about the Lhion. (TV 84.)
There is no evidence that his crew engaged in any Lhion activity before
either election.

I gnaci o Angul o testified he has worked for the Gonpany si nce 1978 and
was still enployed at the tine he testified. Supervisors such as hi nsel f
oversee certain bl ocks. nsequently, the specific crews they supervise
vary because crews are shifted anong the various bl ocks. (1X22-23.)
any given day, Angulo would have 3 to 5 crews reporting to him

M. Angulo testified he recalled firing M. Lopez sonetine between
June 10 and June 15. He was asked if he recal | ed what work the crew was
doi ng, but he bypassed answering and noved strai ght to sayi ng why he had
fired M. Lopez which he stated was because Lopez dropped too nuch fruit,
picked fruit that was too green and "coul d never get control of his nen."
(1X9.) Herepeated this last renark several tines. (1X11-13, 16-17.) He
testified he had trouble with Lopez crew"all the tine" inthe 5 or 6 days
they worked for himin 1990, but he only sent themhone on My 22. (1X 24.)

Angul o0 al so offered testinony that Lopez and his crew were disciplined
both in 1989 and 1990 for tal king too nuch, but it becane clear that he

based his testi nony on hearsay fromot her

33



supervisors, and, furthernore, that as to 1989 he was wong about
Lopez' crew bei ng sent hore for this offense. ®

He again contradicted hinself saying, at one point, that he sent
Lopez' crew hone in 1990 for talking too nuch but that he did not do so on
the sane day, My 22, that he sent themhone for dropping fruit. (IX 17-18;
21-22.) Hsewhere, he testified Lopez only worked for himon the 22nd and
on the day he fired him which, of course, neans there was no ot her
opportunity for himto have sent Lopez hone. And yet again, when | asked
hi mwhet her he had sent Lopez’ crew hone in 1990 for tal king, he stated he
had not done so but had only heard fromother forenen that it happened.
(1X25-26.) Hsewhere, he stated he could not recal | whether Lopez' crew
had been sent hone in 1990. (I1X 23.)

Fomthe foregoing, it is clear that Angul o had supervi sed Lopez only
occasional ly. Infact, initially, he testified he supervised Lopez only 2
days in the 1990 season, so his personal know edge of the work of Lopez
crewwas quite limted. (I1X11-12.) He recanted his testinony about the
crew being sent hone in 1989 and 1990 for tal ki ng.

n the day Lopez was fired, Angulo testified he talked to

“He testified he | earned of the problens wth Lopez' crewtal king too
nmuch fromfell ow supervi sors because they all tal ked to one anot her because
they want to be aware of what i s happeni ng, and the communi cation ensures that
they knowwhat is going on wth the crews. (1X22-23.) This is the nature of
nost workpl aces and very believable. It also belies his testinony that he was
n}gt h_(:onger ned about Uhion activity because know ng what was goi ng on was none
of his business.
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Lopez early in the norning and at |east tw ce nore during the day, but Lopez
never corrected the crews work. So, he told Lopez to have his crew pick up
the fruit that had been dropped and that he was finished for the season.

(1% 10-11.)

Angul o did not point to any behavior that was worse than the crews
perfornance in 1989, which if there was a probl em was not serious enough to
prevent their being rehired, nor serious enough to cause anyone ot her than
Angulo to discipline the creweither during the 3 weeks they were harvesting
in 1990, % or during their work earlier in the season.

Angul o testified he fired Lopez but not his crew because it was Lopez'
job to control the crew and it was his fault if they did not work properly.
He testified that crew nenbers, were free to obtain work wth any other crew
boss. In response to a |l eading question, he testified it had al ways been

the case that when a crew boss was fired, the crew nenbers coul d

“As noted, the various exhibits proffered by Respondent to showthat the
crewdid not work on certain days was rejected as not probative because no
foundation was offered to showwhy the crewdid not work. Thus, RXL7 was not
admtted as to dates beyond June 8 to show Lopez' crewdid not work or worked
fewer hours than other crews. There are nmany reasons crews do not work on a
given day or are sent hone early. For exanple, it is very conmon in
agriculture for crews to be sent hone when they finish a bl ock, when weat her
or narket conditions dictate curtailing harvest or because there is not enough
work for all crews on a particular day. It would be highly specul ative to
conclude that the fact that a crewdi d not work or went hone early was because
of poor work perfornance wthout specific testinony that such is the case.
Angul 0's testinony is far too general to qualify as a sufficient foundation,
especially inviewof the fact that he supervi sed Lopez' crew only
occasional |y, and there is no show ng he was supervi sing themduring the tine
the)lé did not work and thus woul d have had any know edge as to why they did not
vor K.
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conti nue working. ® (1% 12-13.)

| amnot persuaded by Angul 0's testinony. He said nothing to Lopez or
the crewto indicate he was not firing the crewas well as Lopez, and since
they were peopl e Lopez had hired and brought wth him it is nost logical to
expect they would go wth Lopez. Further, Lopez was a supervisor. He
reasonabl y believed he and his crewwere fired and so inforned them®

The failure of Angul o to separate Lopez fromthe crewled to the
result one would expect. The entire crew except for one person, left wth
Lopez; only three nenbers ever returned and that was nuch later. The
Gonpany never indicated to the crew neners they coul d work for other crew
bosses, nor is there any showng that at that tine work was available in
other crews. | find Angulo fired both Rodriquez and his crew |f Angul o
had intended to fire only Lopez, he could easily have nade that clear.

Angul o deni ed asking Lopez if he knew how his crew nenbers felt about
the Lhion, saying he did not want to know because it was not his business.

(1X8) He al so denied asking Lopez to

“®ps noted above, | refused to adnit R35 whi ch Respondent's counsel

of fered to show two i nstances where crew bosses had been fired but crew
nentoer s kept working. There was no foundation laid by any wtnesses wth
direct know edge about the firings whi ch woul d show those incidents were
simlar to the one invol ving Lopez, e.g. whether they al so had brought their
own crews Wth themversus supervising workers enpl oyed directly by the
conpany.

®See Quperior Farming @. v. Agricultural Labor Rel ations Board (1984)

151 CA 3d 100 where the court hel d the Enpl oyer had coomtted an unfair
| abor practice when a non-supervisory crew | eader mstakenly rel ayed that the
crews had been fired.
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find ot howthe crewnenbers felt about the Lhion. (1X9.) H said he
recal | ed only one conversation about the Lhion wth Lopez. It was before
the el ection, and Angul o told Lopez to encourage his crewthey shoul d vote
however they wanted, and not even "bother telling us who they vote for."
(I1X 7-8.) This statenent sounded di si ngenuous when he nade it, and | do not
credit it.

Despite the fact that he renentered this di scussion, he coul d not
recal| talking to Lopez after the run-off el ection although he acknow edged
he probably did. (Id.) Nor could he be sure he had a simlar a conversation
wth any other crewleaders. (IX 15-16.)

| findit inprobable that Angul o woul d specifically renenber such a
conversation only wth Lopez. It woul d have occurred nore than a nont h
before he fired Lopez, and there i s no reason any such i nnocuous
conversati on woul d be nore nenorabl e wth himthan any other crew | eader.

| also find Angul 0's protestation of detachnent about the Uhi on not
credible in view of negative personal experience he described and the fact
that the Conpany was al so strongly anti-union.® Mke Gerawan freely
admtted he did not |ike

®A t hough he acknow edged he knew the Lhi on won and was not happy about
it, he professed total |ack of interest in whether enpl oyees wore Lhion
buttons, saying he had no i dea whet her anyone in Lopez' crew did since he
looked only at their work. (1X 13,19) He evaded the question whet her he
wanted the Lhion to lose saying it wasn't up to himwhether it won or |ost.
(1X1819.) H also denied wanting to find out what the Lhion woul d do after
it had won the election. (1X20.)
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uni ons, and his tone of voi ce was harsh and his nanner very enphatic when he
so stated. He has a perfect right to such feelings, and even has | egal
right to oppose unionization. But | find it inpossible to believe that,
wth such strong feelings fromtop nanagenent, and his own personal negative
experience wth the UPW that Angul o, a high ranki ng Gonpany super vi sor,
possessed the kind of detachnent he professed. This is especialy so since
the negative feelings he voi ced pertained to the Lhion urging workers to
work slowy. Such conduct woul d be of special inportance to Angul o whose
responsibility was to see that the crews worked properly.

| credit M. Lopez as to the surveillance issue. At the tine he
testified, it was clear he would not benefit fromdoing so. And while one
nay argue that he bore a grudge agai nst the Gonpany for firing him and thus
mght testify falsely, | sawnothing in his deneanor to indicate such
aninosity. Hs nanner was credible. | didnot find M. Angul 0's
protestations that he was unconcerned about what happened so far as the
uni on was concerned nor do | credit his testinony about the crews work, all
of which causes ne not to credit his denial that he asked M. Lopez to
engage in survei l | ance.

However, M. Lopez' testinony as to what he told the crewis too

vague for ne to determine whether what he said

*In his zeal to showhis disinterest in the Lhion, Angul o denied things
as to which there was no evidence. Thus, he denied seei ng any uni on
representatives speak to Lopez' crew and denied tal king to Lopez about whet her
workers woul d be paid depending on their vote. (1X8,13.)
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woul d give the crewthe inpression that it was under surveillance. Section
1153(a) prohibits conduct which reasonably tends to interfere wth or
restrai n enpl oyees fromexercising their rights under the Act. Absent it
bei ng clear that Lopez gave themreason to understand they were under
scrutiny | find no reason for themto be restrained. nsequently, | find
no viol ation and recommend di smissal of this allegation.

| find General Gounsel has established a prina facie case that the
di scharge of M. Rodriquez and his crewwas due to the fact that M. Lopez
failed to report back to M. Angulo. A though the di scharge occurred nearly
one nonth after the conversation between Angul o and Lopez, M. Lopez and his
crewdid not work for M. Angul o between My 22 and the day of the
discharge. Further, | did not believe M. Angul0's stated reason for the
discharge. He showed a propensity to exaggerate when describi ng probl ens
wth the crew and no docunentary evi dence was introduced to showthe crews
productivity was reduced on the day it was di scharged.

The proffering of a reason found to be untrue supports an inference
that the true reason is unlawful. | find the reason asserted by M. Angul o
was a pretext and that the true reason was because M. Lopez did not fol | ow
through on M. Angul 0's instructions to report back about union activity.
The crewwas di scharged as a consequence of M. Lopez' discharge which

viol ates section 1153(c) and 1153(a) of the Act. RX33 contai ns
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the nanes of the crew nenbers who were discharged. The parties agreed at
hearing that only those who were working on June 11, 1990 are wthin the
class of discrinmnatees.

3. RIBERTO SANTOYO S GRREW

General unsel alleges that in early My, Roberto Santoyo, a forenan
at the Gonpany, told his crew nenters they had been |aid of f because of the
Lhion.® (Paragraph 19 of Gonplaint 1.) The layoff itself is not alleged as
aviolation, sinply M. Santoyo' s statenent. (GCB.p. 33) Respondent
deni es any such incident occurred.

M. Santoyo was in charge of a crew of about 31 peopl e working for
ntreras and Sons who had been hired by the Gnpany. He was assigned to
work at Gerawan sonetine in April, and his crewwas laid off in early My.
(M:116-117.) QXL is the crewsheet for his crewfor the date My 1 which,
according to RX16, is the last date he and his crew worked.

Arturo Guznan was the sol e General Qounsel wtness testifying on this
natter. According to M. Guzman, on the day they were laid off, Santoyo

told himand ot her crew nenbers

*Gneral Gounsel ascertained the correct date only after review ng
Respondent’ s crew sheets and then notified Respondent of the proposed changes.
(11:9-10.) | refused to allow General ounsel to al |l ege a second i nci dent
because the General ounsel |earned of the incident between the tine of the
Pre-Hearing Gonference and the start of the hearing but did not inform
opposi ng counsel until the notion to anend was nade on the fourth day of
hearing. Nb good cause was shown for the | ateness of the anendnent or the
failure to disclose. (1V.110-112.) The conpl ai nt was anended, over
Respondent' s obj ection, to change the date of the alleged i nci dent fromJune
to early My and fromhaving occurred in a orchard to having occurred at a
crew nenber’ s house.
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they were laid off because their work was not good. (I\:115.) Hther later
that sane day or the followng afternoon, Guznan and three other nen who had
been working in the crew (Bren Negrete, Leonel Radillo and Lupe Pas (al so
spel |l ed Paz)) were together at Guznan's hone.

M. Santoyo cane by, and they asked himabout work. He replied that
there was no problem that he had work avail abl e the next day wth anot her
conpany. (1V:116.) Soneone asked why they had been laid off, and Sant oyo
replied it was because "the Lhion wanted to cone in, or el se was comng in,
sonething like that." (1d.)

h cross-examnation, M. Guznan testified that M. Santoyo did not
expl ain wiy he was changing his initial statenent about why the crew was
laid off. (1V129-130.) He did not say whet her anyone asked Santoyo about
the change or whether Santoyo expl ai ned what he neant by his reference to
the Lhi on.

M. Santoyo was Respondent's only wtness on this allegation. He
testified he was told by soneone to stop his crewfromworking and for them
to take their |adders outside the field. He was not given any reason. >
(1V117-120.) He had only worked at the Gonpany for a short tine and did

not

e also testified he was told "that was all...." (M:117.) General

Qounsel i nterposed a hearsay objection, and Respondent stipul ated the
testinony was offered to explain Santoyo' s conduct and not for the hearsay
purpose of establishing the truth of the statenent made. Thus, this portion
of the statenent is not evidence that there was no nore work.
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knowwho told himto stop work. (I 117.) S nce he was not given an
expl anation, he did not give one to his crew™

He deni ed ever speaking to his crew about the union or know ng whet her
any of his crewengaged in union activity at Gerawan. (1 21.) He further
denied that the person who told himto stop work ever sai d anyt hi ng about
the union. (ld.)

He was asked by Respondent's counsel if, after they left Gerawan, he
ever discussed wth any of his crewwhy they had | eft Geranan. He responded
that they "never spoke about that again'. (M: 122.) General Qounsel
argues that this statenent indicates he had di scussed the matter before and
contradicts his testinony that he never told his crewwhy they were laid
off. (GCB.p. 34) Athough General unsel's point is literally
correct, | was not persuaded by the context and Santoyo' s delivery that this
is what he neant.

Bot h Quznan and Santoyo presented credi bl e accounts. Guznan, however,
was not even sure exactly what Santoyo said about the Lhion. Santoyo, on
the other hand, testified he said nothing about the |ayoff one way or
another. Hs testinony was positive and clear. n balance, | amnot nore
persuaded that | shoul d bel i eve GQuznan rather than Santoyo, and | find
Gener al

“He testified that when he was laid off, there were other crews worki ng

toward themfromthe other end of the field Santoyo testified he assuned
they were being laid off for lack of work because his crew and anot her crew
were conpl eting a block. A though there was no obj ection, Santoyo' s stat enent
is speculation, and | do not rely onit.
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Qounsel has not net his burden of proof.

4. THE ALLEGD O SHARE F GJ LLERVD GJ TRIN S GReW

General Gounsel alleged in paragraph 9 of Gonplaint 1 that 26 nenbers
of Quilleno Quitron's crew (identified by nane in the conplaint) were
di scharged for joining in union and/or protected concerted activity.

General unsel indicated at trial that this allegation covered enpl oyees
listed in R28 who worked in Guitron's crewon My 2, 3, 4, or 5 but who did
not work on My 7.® (M:64, 77, 83.) Inits brief, Genera Qunsel
contends, based on RX 28 and R&4, that 20 individual s are enconpassed

w thin paragraph 9.%

Respondent, on the other hand, contends that only nine workers are
enconpassed Wt hin paragraph 9 of Gonpl aint 1 because anyone el se i n R28
either was not naned in the conplaint or had a | ast date worked prior to My
7. (RB.p. 35) Respondent agrees that of the nanes |isted by General
unsel , those narked in bol d are enconpassed w thi n paragraph 9.
(RBr.p.35.)

Respondent' s argues that there was substantial interchange

®| granted Respondent's notion to disniss any allegation that a
di scharge occurred on any date other than My 7. (M:64.)

% These workers are:  Juan Minual Jinenez, Rene Reynosa Doninquez,

Faustino Sanchez Altamirano, Jacinto Aparicio Pedro, Paulino S priano Paul i no,
Gegorio Paulino Spriano, Roberto Reynosa Myjia, Juan Garlos Quiterrez, Noe
Bernal , Fabi an Marguez (havez, Fabi an Vasques Chavez, Hlario Ponce Fuerte,
Bverado Mrales M, Jose Quiterrez, Felix Bonilla, Roberto Hldal go, Gscar
Renteria, Garnel o Hernandez, Sotero Bal des and Jorge Fermin. General (ounsel
excludes 6 individuals from@itron's crewwho worked on My 7 but in a
different crew (GC brief p.37.)
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between Quitron's crew and the crews of Apol onio Minoz, Hector M vian and
Mircus Mral es and that, consequently, workers who worked in one of these
crews on My 9 shoul d be excl uded fromthe class of discrinmnatees because
they were nerely followng a nornal pattern of interchange. (See RG4, GC
B. p. 38) Prior to My 5 R®&4 shows only 6 interchanges. | do not find
this establishes a pattern of interchange. However, | do not include in the
class those individual s who otherw se woul d cone wthin it but who worked on
My 9 because of Fermin's testinony that none of those who protested worked
after My 7.

Respondent al so clains that 7 enpl oyees in GQiitron's crewwho did not
work on days prior to My 5 (the last day worked by GQuitron's crewprior to
the work stoppage) were not discharged. General Qounsel argues that the
nere fact that certain people did not work that day does not nean they had
ceased worki ng and thus were not di scharged but shows only that for sone
reason they did not work on My 5. (GCB. pp 38-39.)

| agree wth General Qounsel that those workers who were nenbers of
Qitron's crewthat week but who did not work in his crewat Gerawan on My
5 are enconpassed wthin the class of discrimnatees. | do so because there
is no evidence they had left GQuitron's crew and includi ng these peopl e
brings the nunber of protesters close to the 20 to 22 people that Guitron
acknow edges did not work on Miy 7. Based on GQuitron's and Fermin's

estinates of 20 plus peopl e, the reasonabl e i nference
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Is that these peopl e were part of the protesters.
Based on the foregoing, | find the discrimnatees consist of: Juan
Manuel Ji mnez, Faustino Sanchez Altamrano, Paulino S priano Paul i no, Juan
Carlos Giutierrez, Fabian Mrquez Chavez, Fabi an Vasquez (havez, Hlario
Ponce Fuerte, Everado Mral es, Jose Gliterrez, Felix Bonilla, Ruberto
Hdal go, Gscar Renteria,” Garnel o Hernandez, Sotero Bal des and Jorge Fernin.
Qilleno Gutron worked as a crew forenan at Gerawan fromabout md-
Aoril until My 7. He worked for Mke Sandoval who, in turn, worked for the
| abor contractor Qontreras and Sons.® H's Geravan workers all lived at a
| abor canp as did about 13 other peopl e who worked for Guitron but not at
Geravan. Mrrcus Mral es® and Apol oni o0 Minoz worked for Giitron as forenen of
two crews. (M:96-97.)
Jorge Fermin, General ounsel's only wtness on this allegation,
worked in Giitron's crew He testified that Quiitron observed UFW
representati ves at the | abor canp solicit workers' signatures on Lhion

authori zation cards. Fermin

Gcar Renteriais listed in RG4 as having worked on My 7. However,

RX28, which includes the daily crew sheets, shows he did not work that day. |
find R28 nore reliable and note that Respondent agrees Renteria is in the
cl ass.

®Jorge Fernmin testified Gitron had approxi matel y 53 to 55 workers.

(1:110-111.) RX28 shows 44 people in the crewat Geravan.

\oral es' enpl oynent at Gerawan ended on My 5. R4 and R®G4 show t hat

Mrales did not work on My 7 or My 9 which is the last day covered by R&A.
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signed a card. (1:103-105.) @uitron acknow edged he saw sone peopl e froma
union at the canp speak to crew neniers but deni ed he saw anyone sign cards.
(M:97.)

Just a fewdays after the Lhion representatives visited the | abor
canp, approxinately hal f of the crew nenbers who lived at the canp, about 26
workers, engaged in a work stoppage protesting the fact Guitron sold them
tortillas that were spoiled, charged themexcessive fees for gas used to
heat water at the canp, cashed their paychecks wthout their permssion, and
call ed the crew nenbers nanes such as "possum"® (I:105-106, 112, 115;
[1:4.) This protest occurred on Monday, My 7. The work stoppage consi st ed
of Fermin and the other workers not | eaving the canp and reporting to work
when Quitron's assistant cane to get them Later in the day, Giitron cane
and asked the protesters why they had not reported to work. They recited
the probl ens stated above and al so the price GQuitron charged themfor
transportation. (I:107-108.)

QGui tron acknow edged that sone of the crew conpl ai ned about spoil ed
tortillas and excessive charges for transportation. He stated he did not
recall if he ever called the workers "possum" (M:99.) Qitron testified
he only cashed the checks of workers who wanted himto do so and never
charged for doing so. (M:112.)

Sill later in the day on My 7, those workers who had

®Fernin had been part of a group who had previously conpl ai ned
to Quitron about various problens. (I:128.)
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refused to work told Guitron they were ready to work, but he said the
QGonpany had told himthere was no nore work. (1:109, 120-121.)

Fermn did not work at Gerawan after My 7. He | ooked for work for
about two weeks and then found vork wth the UFW® He testified that those
who had participated in the work stoppage did not work after My 7 but that
sone of those who did not participate worked one day, but he did not knowi f
they worked after that one day.® (I:122,129.)

QGui tron acknow edged that approxinately 20 to 22 crew nenbers di d not
showup for work on My 7. (M:102-103.) He al so acknow edged he went to
the canp and spoke to them Wien he asked why they did not cone to work, he
testified they said they had to sign sone papers for the Lhion or sonethi ng
like that.® (M:99,102.) (1V99-101.) Hsewhere, he nistakenly stated the
conversation occurred on Sunday the 6th. (102-103.)

QGui tron deni ed discharging the crew and deni ed he was

_ ®Respondent argues this evidence of bias. | find no nore evidence of
bias than in any i nstance where a person wth a stake in the out cone
testifies.

®Respondent argues Fernin was |yi ng because he did not work at Gerawan
after My 7 and woul d not have known who did and did not work. (RBr.p.37.)
But there is no evidence Fermin i nmedi atel y vacated the canp and was not in a
position to see who went to work. | note that workers who had been | ai d of f
were still at the labor canp and were contacted there by Board agents
regarding the run-off election. (See discussion, supra.)

Spfter General (unsel objected on hearsay grounds to this statenent,
Respondent' s counsel stated he was not offering this to prove the natter
stat ed.

a7



discharged by Gerawvan. (M: 107, 114.) He testified that after My 7, he
vent to work for a different contractor.® He further testified he offered
to take the crewwth himand sone, of them including sone of the peopl e
who had voi ced conplaints went wth him (M :107-108.) However, not a
singl e person who engaged in the work stoppage at Gerawan on My 7th went
with himwhen he left.® (M : 105-107.) Q@GJtron acknow edged he coul d not
nane the peopl e he offered to take to the newjob but testified he knewit
i ncl uded t hose who refused work on My 7th because he knew peopl €' s faces

but not nanes.

| credit Fermin as to the problens the crewhad wth Guitron and that
the crewengaged in a work stoppage to protest them | found Fermin nore

credible than Guitron. Further, |

% granted General Qunsel's notion to strike Fernin's testinony that
Qiitrontold the crewthere was no nore work for himat Gerawan and he woul d
be returning to Mexi co, which Respondent chall enges stating it finds it odd
that | would allowonly statenents not favorable to Geravan. (R Br. p.37)

It is basic evidentiary lawthat hearsay is not admssible unless there is an
exception. The Bvidence de (section 1220) provi des an exception for hearsay
statenents nmade by a party to the action (including his representative--here
Qitron) offered against the party. Qoviously, favorabl e statenents do not
cone Wthin the admssi on exception to the hearsay rul e which, as the nane
suggests, applies only where the statenent is damaging to the proponent of the
statenent (the theory being it is not susceptible to the usual unreliability
of hearsay statenents.) Had Quitron's statenent been admtted, it woul d have
contradicted his testinony that he went to work for another contractor after
My 7. (M:107)

®Respondent contends | shoul d have al | owed hi mto i nqui re whet her
Qi tron had worked for the sane contractor at about this tine in prior years.
| reaffirmny ruling that such an inquiry was unlikely to |l ead to probative
a/)iCI deggg ;and woul d have | ed to an undue consunption of hearing tine. (Bvid.
e :
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find it nost inprobable that in the mdst of a Lhion organi zi ng canpai gn
wth an enpl oyer who was strongly anti-union that a group of workers woul d
not showup for work and tell their forenan it was because they went to sign
uni on papers si nce unaut hori zed absence woul d be grounds for discipline -
absent, of course, an unlaw ul notive.

| find GQuitron discharged the protesters when he told themthere was no
nore work. | do not credit that he offered themwork el sewhere. The
di scharge viol ates section 1153(a) of the Act.
5. THE ALLEGD STATEMENTS BY BEN TO GONTRERAS®

General Qounsel alleges in Paragraph 17 of Gonplaint 1 that on June 7,
crew boss Benito ntreras, at Respondent’'s orchard, told enpl oyees that
Philip Braun (a field supervisor) had told Gontreras:® (1) that enpl oyees
who were invol ved in Lhion activities woul d be discharged; (2) that Braun
had instructed Gontreras to discharge two of his crew neners who had act ed
as observers for the |UAWin the el ection the previous day; and (3) that
Braun told Gontreras he had seen Gontreras' nephew wearing a Lhi on button
and that the nephewwas "pure shit" and was not the kind of enpl oyee the
Gonpany want ed.

| granted General Gounsel 's notion to anend the conpl ai nt

®E roneousl y spel led "Bonito" in the transcript which is hereby
correct ed.

“ontreras’ crewis one of the crews allegedy laid off on My 10 or 11.
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to change the date fromMy 10 to June 7, but | refused to all ow any
anendnent al | egi ng that Respondent had discrimnatorily brought in | abor
contractor crews to replace the Gontreras crew because General unsel di d
not provide sufficient reason to justify naking such a significant anendnent
at such a late date. Respondent objected to both anendnents asserting there
was no charge whi ch supported an incident on either My 10 or June 7.%
Initially, | ruled that the alleged statenents cane wthin the antit
of charge nunber 90-(&41-M and refused to dismss the allegation. Later,
General unsel sought to anend the date fromMiy 10 to June 7. Uoon ny
inquiry, General Qounsel represented that Benito Gontreras nade essential |y
the sane renarks on each date, but to different people, and he did not have

awtness available to testify as to the earlier events.

®Gneral Gunsel has substantial latitude in pursuing allegations in a
conpl ai nt which were not specifically alleged in an unfair |abor practice
charge so that he nay include natters which surface during the investigation
of acharge. This sane policy is followed by the NRB.  The rational e of such
apolicy is that the two Boards have the responsi bility of enforcing pubic
rights.

In Porter Berry Farns (1981) 7 ALRB No. 1, for exanpl e, the
Admini strative Law Judge (ALJ) and the Board al | oned anendnent of a conpl ai nt
to add an allegation of athreat and an incident of surveillance to an
existing allegation of a discrimnatory refusal to rehire which occurred 2 to
3 nmonths earlier than the preceding two events despite the fact that the
underlying charge alleged only the refusal to rehire. The Board s deci sion
was approved by the Gourt of Appeals. (169 CA 3d. 247)

The amendnent in Porter Berry Farns is substantially broader than
that sought by General Qounsel here, and | there decline to accede to
Respondent’ s renewed objection to the anendnent. (R Br. p. 51.)
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(111:65-84.)

| adnoni shed General (ounsel that he shoul d have rai sed the issue of
there being two instances earlier. Hwever, the substance of the allegation
is not changed, and there was anpl e tine for Respondent to nake any
necessary adj ustnents to respond to the change. Respondent was on notice at
the Prehearing Gonference that an incident alleging these statenents were
nade woul d be litigated.

Two wtnesses, Damen Qivar and Doroteo (misspel l ed "Doretteo” in the
transcript which is hereby corrected) Lopez, both of whomwere nenbers of
Gontreras' crew testified in support of these allegations. Qi var
testified that approxinmately three days before the first el ection® both the
| UAWand the UPWwere soliciting signatures in Gntreras’ crew Mrtually
all of the 32 crew nenbers were wearing buttons for both Lhions. FPhilip
Braun was wal king anong the crewat the tine, and M. Qivar asked Gontreras
totell Braun that he should not be present. Q@ntreras did so, and both he
and Braun noved out of the area. (IV5-10.) Doroteo Lopez testified to
essentially these sane facts and said, so far as he knew this was the first

tine Braun woul d have been anware of the crews

®RX16 and RX17 indicate that no crews worked on My 6, but | do not find

this undermnes Qivar's testinony both because he gave the date as

approxi nate and because | find his error is, at nost, a mstake whichis

easi | y understandabl e since nearly a year and a half had passed sine the
alleged incident and his testinony. Qiginally, RXI6 showed two crews

wor ki ng, but Respondent indicated this was an error, and | corrected RX16 and
initia ed the change.
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support for a union. (I111:91-98, 158.)

Qivar and another crew nenier, Juan Servin, were observers for the
UMW Both attended the ballot count. Qivar sat at the table where the
votes were being tallied and assisted in counting them He saw both Braun
and Mke Gerawan there and believed they sawhim (111:10-11; [V 10-11,
34.) Qivar did not wear any Lhion buttons after the ball ot count and was
not sure whether other crew nenbers did so or not. (IV35-36.)

M. Lopez had worked for the QGonpany since 1986 and had worked t hr ough
the end of the 1990 grape harvest-whi ch ended only about 2 weeks before the
instant hearing. (111:120-121.) He testified that the crewonly worked
part of the day June 6 and did not work on June 7.7°

h the norning of June 7, he, Damen Qivar, Mguel Serrano and
anot her crew nenber naned Minuel (whose |ast nane neither Lopez nor Qivar
knew went to Gntreras’ house to ask why they were not worki ng when | abor
contractor crews were. He testified they were especially concerned about
the layoff on June 6 because they saw | abor contractor crews cone in, and it
was clear there was work renai ning to be done. (I11:142, 149-150.)

Referring to this nost recent |ayoff, Gontreras tol d

e also testified he believed he did not work for 2 or 3 days after
June 7. (111:122-127, 130-131) However, RG1 shows he and the crew ret urned
towork on June 8 and | rely on the records.
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themthey had been laid off because of the crews Lhion support. Lopez
asked how t he Gonpany knew they supported the union, and Gontreras replied
it was because Mke Gerawan and Philip Braun had seen Qivar and Servin act
as observers. ™ (111:98-100, 109-110)

During this discussion, M. ontreras told themhe would | et them
know when they woul d be returning to work. (111:138-139) Lopez testified
contradictorily that the crewdid and did not ask about the | ayoffs which
occurred prior to June 6, but stated several tines that Gontreras never
attributed any of the earlier |ayoffs to the crews union activity.
(111:146, 163, 165-168) Lopez testified on several occasions that part of
the reason June 6 was inportant was because, previously, they had not been
laid off for 2 or 3 consecutive days. (I11:131, 149, 167.) As noted, the
crewwas laid off for only one day, June 7.” M. Qivar testified to
essential ly the sane facts. (1V.10-13.)

According to both Lopez and Qivar, Gntreras al so told themt hat
Braun had told Gontreras that if he (Gntreras) had

"'H sevhere, M. Lopez testified he believed Mke Gerawan and Philip

Braun knew of his and the crew s union support as of the tine the union
solicited signatures (wich occurred about 3 days before the el ection) but
was not sure if they knewprior to that tine. (I111: 153, 155.)

M. Qivar, like M. Lopez, was sure he was laid off for 3 days from

June 6 to June 9 and stated he had pay stubs. However, General (ounsel never
I ntroduced any such docunentary evi dence, and Respondent was directed to
supply General Gounsel wth the source docunents for RGL.  (I1V.46, 48, 55-
57.) @nsequently, | infer RG1 is correct and that the June 6 | ayoff was
for one day only-June 7.
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not given Qivar and Servin permssion to be absent, he should fire themfor
spendi ng el ection day acting as observers rather than working. Qntreras
said he told Braun he could not fire thembecause he had gi ven them
permssion. This conversation occurred the day after the first el ection.
(1r1:110-111; v 13-14.)

Braun left, and a while later Benito was called to the Gonpany of fice
where Mke Gerawan al so told Gontreras he should fire Qivar and Servin
because they had been observers. He told Mke he could not do so because
that was not a good reason, and they had been working for hi mever since he
becane a foreman. Then, he told Mke he could fire themif Mke signed a
paper saying it was he who fired thembecause he did not want themworking
for the conpany. MKke declined, saying he did not want probl ens (Lopez'
version) or did not want to dirty hinself. (Qivar's version) (I11:113;
|V 16.)

Mke then told Gontreras that he had two extra people in his crewand
that he could elimnate the excess by firing Qivar and Servin. (111114
115; IV 15-16.) Lopez testified there were not extra people in the crew
(111:114.) Both nen also testified that Gontreras said he told Mke t hat
not only could he not fire Qivar and Servin, but that if they left ontheir
own and then returned | ater seeking work that he would hire them (I11:114;
|V 16.)

In this sane conversation, according to both Lopez and Qi var,

ontreras told themthat the day after the Lhion
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represenrati ves were distributing union buttons in the field, Braun sawa
worker, Qontreras nephew working in a tree and wearing a Uhi on button.
Qher workers were al so weari ng them

Braun told Gontreras to tell everyone to take off their buttons and
throwthemaway. Qontreras said he could not do that because he coul d not
interfere in people' s personal affairs and their wearing buttons was not
related to their work.® (111:173; 11:116-118.) Qivar testified the
nephew had buttons on his cap, and Braun told Gontreras to tell himto throw
anay the cap and the buttons. Qherwse, his versionis essentially the
sane as Lopez' version. (I1V16-17.)

ntreras stated that Braun then said that the peopl e wearing buttons
vere "worth shit" and that the Gonpany wanted "donkeys who woul d carry a

| oad" (Qivar's version), or

"Respondent' s counsel asked M. Lopez if these were his own words or if
he had spoken to a | awer about his testinony, and the General unsel of fered
that he would represent that he had prepared M. Lopez. | stated | accepted
the representation. Respondent's counsel contends that both General Qounsel
and | were seeking to protect M. Lopez by preventing hi mfromanswering
because we anticipated he woul d |ie and say he had not spoken to an attorney.
Both fromGneral Gounsel 's deneanor and fromhavi ng observed hi mi n nuner ous
hearings, | have no doubt that Respondent's counsel's accusation is untrue. |
have never seen M. Gapuyan engage in such tactics, and | amconvi nced t hat
fromthe context of counsel's questions he inferred, as did I, that
Respondent’ s counsel wanted to argue that if Lopez had spoken to a | awer, the
phrase was possibly that of a lawer, and so General Gounsel believed it woul d
save tine to admt Lopez had spoken wth him Based on ny inpression that
this was what M. G ovacchini was seeking, | accepted General ounsel's
representation, because | believed it provided Respondent wth the fact he
needed to nake his argunent. | did not anticipate that Respondent's counsel
was trying to elicit a negative response. | do not believe General (ounsel
anticipated this fact either.
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"donkeys to work" (Lopez* version), "not political people.™ (II1:117,
IV:17.) Qontreras replied that this was not sonething for himto get
invol ved in, and the conversation ended. (ld.)

In 1990, ntreras started work at Gerawan in January and was still
working at the tine he testified in Novenber. (M1:100-101, 108-109.) He
acknow edged that Lopez, Qivar and Servin were in his crewbut stated he
did not know anyone by the nane of Minuel other than soneone who had began
work very recently, in Septenber. (M1:101-102.) RX51 shows two
i ndi vi dual s naned Minuel working in Gontreras’ crew

He was asked if Braun had asked hi mwhet her he had given Qivar and
Servine permission to be observers. He did not answer directly but replied
Braun did not even knowthe two nen had not gone to work. (M1:108.) He
testified he had not given thempermssion to mss work to serve as
observers and did not knowabout it until after election day. He did not
say how he learned about it then. (MI1:103-104, 107.)

He testified his nephewand the najority of the crewwore Lhion
buttons. (M1:108.) Respondent's counsel asked a series of |eadi ng
questions to elicit denials that Gontreras had nade various statenents
attributed to im™ He denied that Braun told himto fire anyone who was a
Lhi on observer, that Mke Gerawan told himto fire Qivar or Servin, or that
he

“Philip Braun did not testify so, of course, did not deny the statenents
attributed to him
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ever spoke wth Mke about the thion. (M1:103-104.) He al so denied that
Braun told himto tell his crewnot to wear buttons or caps fromthe Lhi on
or that Braun sai d anyone who was a Lhion supporter was "worth shit.”
(M1:104-105.) He also denied he ever told Lopez, Qivar or Servin that
Mke and Phil knewthey were engaged in Lhion activity or knewthat Qivar
and Servin had been observers for a thion. (M1:103.)

Al of these denials were terse, phrased the sane way and stated
w thout any expl anatory conments. H s deneanor during questioning on
bot h direct and cross-examnati on was reserved to the point of being
taciturn and was in stark contrast to his volubility when asked about
other less significant natters. (M1:113-118.)

Qivar and Lopez testified to the sane essential facts. | do not
find their simlar accounts to be the result of fabricating testinony.
Rather, | believe it stens fromM. Qivar being especial ly well
prepared because of M. Lopez’ experience while testifying.

Respondent' s counsel engaged in a | engthy cross-examination of M.
Lopez. ounsel's tone and manner were often hostile and disrespectful. |
had to adnoni sh M. G ovicchini nore than once about his conduct, including
adnoni shing himnot to yell at M. Lopez, and these warni ngs were by no
neans issued every tine M. Govicchini raised his voice. A one point, M.
G ovacchi ni, who had turned in his chair so his back was toward ne, resorted

to laughing at the wtness (M.
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Govacchini's version) or baring his teeth at M. Lopez (Board agent At
Gnzal ez’ version). Watever his expression, fromthe context, it was
clearly derogatory and di srespectful .

S nce tenpers were flaring on both sides, in an effort to forestall
further recrimnations and consunption of hearing tine, | cautioned both
sides to calmdown and not to be uncivil. The fact that | adnoni shed both
sides does not detract fromthe fact that M. G ovacchini's behavior was
clearly beyond the pal e of a vigorous, aggressive cross-examnation.
Throughout, M. Lopez naintai ned a respectful attitude when M. QG ovicchini
asked a question, continued to try to answer the questions fully, and kept
his conposure. M. Lopez' behavior serves to enhance his credibility.

Wii | e sone of the testinony of Lopez and Qivar is logically
I npl ausi bl e, such as why they woul d ask how Braun and Gerawan knew the crew
was pro-uni on when Braun had seen themwth uni on buttons, on the wol e, |
found both nen generally credible. Snce at |east Lopez finished the
season, his testinony coul d subject himto adverse treatnent so far as
obtaining further work. Inthis sense, his situationis akinto that of an
enpl oyee who is still working for a conpany and testifies agai nst the
conpany. Because of the potential for adverse consequences, such testinony
is entitled to strong wei ght.

Mntreras was asked only whether he recall ed or renenbered a neeting

inJune wth Qivar, Lopez, and Servin about why the
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crewdid not work, so, as General unsel notes in his brief, Gntreras did
not specifically deny he had a conversation wth them (GCB. p.53.)
However, he did specifically testify that the nen never asked hi mwhy t hey
had been laid off. (M1:102.) A so, as Gneral Gounsel argues, ontreras
never deni ed saying the Gonpany did not want peopl e who supported the uni on.
(& B. p.53.) Nor did he deny that Braun said the Gonpany only want ed
"donkeys" who woul d work hard, not political people.

These factors, coupled wth Qontreras' guarded nanner when questi oned
on the all eged viol ations versus his nornal volubility, coupled wth ny
overal |l inpression of Lopez and Qivar being credi bl e and not bei ng shaken
during lengthy grilling on cross-examnation, cause ne to credit themand to
find that Gontreras nade the statenents as al | eged.

S nce he was still working for the Gnpany, it is not surprising that
ntreras woul d disavowthe statenents attributed to him but | did not find
himconvincing. | find he told Qivar, Lopez and Servin what he di d because
he was a forenan wth good relations wth his crew but it is too nuch to
expect he woul d undermine his livelihood by corroborating their testinony.

| have considered Respondent's point that it is unlikely a forenan
would fail to fire a worker upon the direction of the top boss (Mke
Gerawan), but such things do happen, especially where one feels one is being
asked to do the dirty work for
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soneone el se as was clear ntreras did based on what he told Qivar and
Lopez. A so, M. Gerawan suggested reasons which could justify Gontreras'
firing the two nen, which ontreras resisted, but Gerawan did not go so far
as ordering Gontreras todo it. M. Gntreras did not deny that Lopez and
Qivar had been nenbers of his crewsince the beginning. M sense was he
had a good relationship in his crew and that this fact reasonabl y accounts
for his response to M. Gerawan. ”

| have al so consi dered Respondent’s argunent that if it had nade the
threats as alleged, then it likely would have laid the crewoff for |onger
than it did Respondent was referring to the one day | ayoff on June 7, but,
infact, the General Gounsel alleges nunerous |ay-offs of this crewand
others in paragraph 7 of Gonplaint 1.

Respondent argues that | shoul d disbelieve Qivar's and Lopez' s
statenent that onteras told themthey were laid off for June 7 because they
supported the Lhion both because the |ayoff was so long after their Uhion
activity becane known and was for such a short tine. This argunent ignores
the fact that General ounsel alleges the layoff for June 7 was part of
ongoi ng layoffs beginning right after the first election. According to
RX17, Gontreras' crewwas laid off nine tines during this period whereas
prior tothe election it had worked regularly. (RXL7.). Respondent argues
that the Gonpany had a

PLopez testified Gontreras had never lied to the crew (I11:172-
173.)
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new pol icy of working crews wth each crew having every 7th day of f.
(RBr.p. 57) This is no answer, however, since the crew never worked 6 days
inarowduring this tine.

Respondent al so argues that the testinony of Qivar and Lopez that
ntreras told themwhen he said they were laid off that he would | et them
knowwhen it was tine to return to work, and did so wthin 2 or 3 days, is
Inconsi stent wth their testinony they were discharged for Lhion activity.
(RBr.p. 56.) They never nade such a claim

| credit Qivar and Lopez that Gontreras told themBraun said the
Gonpany did not want peopl e who supported the Lhion, but wanted donkeys who
woul d work and not be political and that he threatened the Gonpany woul d
di scharge those who supported the Lthion. Inthis context "political" is
clearly neant to refer to union supporters. | also credit that Gontreras
told themBraun and Geravan tried to get Gontreras to fire Qivar and
Servin. | also credit their account of Qontreras statenents as to Braun's
comments on the day he saw Gontreras’ nephew and ot her crew nenfbers wth
Lhi on butt ons.

| alsocredit themas to ntreras' statenents that the crewwas laid
off on June 7 because of its support for the Lhion. ne has to examne M.
Lopez' testinony carefully to differentiate between questions referring to
when he asked M. ontreras about being laid off versus which |ayoffs he
asked ontreras about. Qearly, they only asked Gontreras about the |ayoffs

when they were laid off on June 7 and not before.
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However, Lopez' testinony as to whether the conversation on June 7 referred
to layoffs prior tothen as well is contradictory. (Conpare |11:166, 168
wth I11:165 169-171.) Because it is contradictory, | do not find it
sufficient to establish that Gontreras told themthe earlier |ayoffs were
because of their Lhion activity.

The above described anti-union statenents clearly violate Section
1153(a) since they tend to interfere wth enpl oyees' free choice to engage
in hion activity. They al so establish strong anti-Uhion sentinent on the
part of Gerawan nanagenent .

6. THE ALLEGED THREATS BY (B LI O ARREDONDO °
General Qounsel alleges that on or about My 10, crew boss Cecilio

Arrendondo told his crew which was working at one of Respondent's orchards,
that Respondent woul d cease operation and turn over its lands to a related
busi ness entity and woul d discharge it's current enpl oyees if there were
Lhion victory. (Paragraph 16 of Gonplaint 1)

General Qounsel called only one wtness to testify in support of this
allegation. Bonifacio Fonseca worked in Arrendondo' s crewin April and
My. Sonetine between the two el ections, Fonseca asked Arrendondo what had
happened wth the Lthion. Arrendondo replied that if the Uhion won, the
peopl e fromthe Lhion would bring in their own peopl e and di spl ace the

current workers. Arrendondo also told M. Fonseca that if the

) ®Soneti nes misspel | ed "Arrondondo” in the transcript (e.g. I11: 13 et
seq.
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Qonpany lost, it would close the canps and decl are itsel f broke or
bankrupt. (11:178-181; 111:25,28.)

M. Fonseca could not recall M. Arendondo’ s exact words, but his
testinony was sufficiently clear. It is not necessary that a wtness
reneniers the exact words. According to M. Fonseca, two other crew
nenbers, naned Pedro and Enrigue (he could not recall their |ast nanes) were
present during the conversation. Neither was called by the General Gounsel . ”

Onh cross-examnation, M. Fonseca either contradicted hinsel f or
becane confused about a nunier of details such as exactly what kind of work
he was doi ng when the conversation occurred, whether he was working in the
trees or on the ground, where Pedro and Erique were positioned in relation
to him how nany days he worked between the two el ections and so on. These
are tangential natters, and M. Fonseca was testifying a year and a hal f
after the events. | donot find it unusual that he woul d not renenter such
natters clearly. Qe usually tends to renenier the crux of an incident
rather than all the surrounding details especially were, as here, the whol e
epi sode coul d not have taken nore than a few nmnutes.

Further, his testinony was interrupted wth | ong exchanges regardi ng
evidentiary i ssues whi ch exchanges were conducted entirely in English.

Respondent' s counsel , M. Govacchini's,

"RG3 is the daily crewsheet for M. Arendondo's crewfor My 9 and
My 10. There is only one person naned Pedro and that is Pedro Lopez. RG3
shows he worked May 9 and 1Y2hours on May 10. No one naned Enrigue wor ked
ei ther day according to RG3.
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tone both during these exchanges and during his questions to the wtness was
often strident, sarcastic and argunentative. He yelled at the wtness and
waved papers at him | adnoni shed counsel nore than once but by no neans as
often as he engaged in such behavior. (e.g. I11: 12-13,22-23 25, 26-

26, 30, 32- 34, 35- 38, 39- 42, 46- 48, 50- 51, 54-55,57,59.) That such conduct served
to confuse the wtness is not surprising. Gnfusion does not necessarily
equate to being untruthful .

M. Foncesa was general |y consistent about the essentials of what
Arredondo said, and that only he, Pedro and Erique were in the i nmedi at e
vicinity. The fact that R&3 does not reflect that BErique worked those two
days does not persuade ne that Fonseca was lying.® He was not sure which
day Arredondo spoke wth him and Arredondo acknow edged a per son naned
Erique worked in his crewal though he was not sure if it was at this
approxinate tine. (M1:70-71.)

Arredondo, |ike Fonseca, was not sure what work the crew

®'n support of its contention that M. Fonseca is not credible,
Respondent states that | noted that M. Fonseca was adding statenents that he
had not testified to previously. (R Br. p.48) This statenent distorts what
| said and creates the msinpression that | was conmenti ng on M. Fonsecas
credibility. Wiat happened i s Respondent's counsel asked M. Fonseca if
anything el se was said by M. Arredondo during the conversation. The Lhion
obj ected that the question had been asked and answered. | overrul ed the
objection stating that in response to counsel's havi ng asked the sane question
twce just nonents before, each tine M. Fonseca had expanded on his prior
answer. (See, 111:28-29.) That is, the conversation was bei ng described in
pieces. It isquiteclear that | was not indicating, as Respondent now
contends inits brief, that Fonseca was addi ng new testinony, never heard
before, and that this indicated that his testinony was unbel i evabl e.
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was doing at the tine of the alleged incident or how nany days the crew
worked between the two elections. (M1:73-76.) But, unlike Fonseca, his
testinony was not disrupted as nuch, nor was he questioned i n an accusatory
nanner which is clearly nove unsettling to a wtness.

Further, M. Arredondo repeatedly failed to squarely deny natters,
qualifying his answers by saying he did not recall or did not believe he had
said sonething or sinply avoi ded answering the question. (M1:68-69.) He
did deny that he ever told anyone in his crewthat the Gonpany woul d decl are
bankruptcy if the union won and that Fonseca asked hi mwhat happened to the
union. (MI:69;, 71-72.)

Fonseca' s manner was that of an honest wtness who when confused by
counsel 's tactics (e.g. asking questions of a general nature and intermxing
themwth questions requiring detail and then bei ng sarcasti c and accusat ory
when Fonseca coul d not recal|) becane i ncreasingly unsure of hinsel f because
he coul d not renenber these specific details.

Arredondo coul d not renener sone of the sane naterial Fonseca coul d
not recall, and Arrendondo was | ess responsive and nore evasive. | credit
Fonseca.

M. Aredondo' s statenent clearly violates section 1153.(a).

CGarefully phrased predictions as to what wll happen if a Lhion wns an
el ection (based on objective facts) are lanful. Threats as to what an
enpl oyer might choose to do are not. (N.RBv. Gssel Packing @. (1969)
35 US 575 [71 LRV




2481] .
7, THE O SHARE GF M M AND SANCHEZ AND THE STATEMENTS CF
REBERTO LOZAND

General unsel al |l eges (paragraphs 10, 13 and 14 of Gonplaint 1) that
on or about April 28, Qonpany crew boss, Roberto Lozano, (crew #428)
interrogated neners of his crewas to whether they had signed uni on
authori zation cards and threatened that if they supported the union, the
onpany coul d cause themto | ose unenpl oynent benefits by recalling themto
work at a tine when the crewnornal Iy did not work for the conpany and were
not ina position to do so.

General Qounsel further alleges that on the sane day, crew boss
Lozano, at his residence, asked crew neniers to sign decl arations concerni ng
statenents nade by uni on organi zers regardi ng Respondent’ s w t hhol di ng noney
fromthe workers' paychecks. Lozano allegedy nade the request w thout
assuring the workers that their participation was vol untary and w t hout
expl ai ni ng the purpose of the request.

Fnally, General Gounsel alleges that on or about June 4, Respondent
di scharged M vi ano Sanchez, a nener of Lozano' s crew because he supported
the uni on and because he publicly asked Mke Gerawan how nuch the crew woul d
be pai d.

M. Sanchez was the sole wtness for General Qounsel in support of
these all egations. He testified he began working at Gerawan i n August
1986. He and the other crew nenbers, including Lozano, all cane fromthe

sane area of Texas. The
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crewhad a pattern of working fromApril to Septenber at Gerawan and then
returning to Texas. (IV:132-133, 171-172.)

a Lozano's Satenents

M. Sanchez testified that one norning before work, prior to the first
el ection, sone representatives fromthe |UAWvisited the crewin the fields
asking for their signatures on Lhion authorization cards. Lozano was
standi ng cl ose by whi |l e Sanchez and approxi natel y twel ve ot her peopl e si gned
cards. Sanchez reneniered his wfe, Mricela Sanchez, signing, and al so
naned co-workers Julio Mcias, Esther de Micias, Minuel Saenz, Mria Hena
Senz and Rosa Saenz ("Saenz" is misspelled in the transcript "Sanez") as
persons who signed. (1\V133-134.) M. Sanchez estinated the uni on
representati ves were present for about fifteen mnutes, and this was the
only union activity in the crewof which he was avare. (1\V178.)

Sonetine after the |UAWrepresentatives | eft, Lozano addressed the
el

crew and asked whoever had signed cards for the union to raise their hands.

Sanchez testified the twel ve

“Respondent argues that | shoul d discredit Sanchez because it is
unbel i evabl e that Lozano woul d nake this request if he had seen the workers
signthe cards. (R Br. p.69.) | amnot persuaded by this argunent. Asking
individuals to publicly denonstrate that they support the union can be a
net hod to nake themuneasy. They are avare they stand out. Further, wth 32
to 40 crew nenbers (Lozano sai d 32; Sanchez sai d about 40 peopl €) and nore
than one | UAWrepresentative, Lozano may have not been sure he could tell wo
si gned versus who was only spoken to. The testinony is not inherently
unbel i evabl e, and Sanchez' deneanor was credible. | find his account nore
bel i evabl e than Lozanos testinony that the crew know ng he had observed them
sign the cards, for sone i nexplicabl e reason went to hi mand vol unt eered t hat
they had signed the cards.
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who had signed raised their hands. Lozano then told the crewnot to sign
any papers and warned that they probably woul d not get the unenpl oynent
benefits they usual |y recei ved when they were laid off in Septenier because
the Gonpany woul d call themto do pruni ng whi ch was work perforned after the
tine the crewwas nornal |y laid off and had returned to Texas. (IV 135136,
138, 125-176.)

M. Lozano readi |y acknow edged that he was aware of Lhion activity in
his crew and he described the sane incident Sanchez had rel ated about the
Lhion visiting the crew (M:138-139.) Lozano al so acknow edged that he
knew t hat Sanchez and the six others whom Sanchez naned, as wel| as sone
ot her workers, had signed cards to support the Lhion but testified they
volunteered to himthey had signed. (M:140-142.) Lozano further testified
that "nany tines" the union cane to talk to his crew (M:145.)

Despite this testinony, when asked by Respondent’s counsel if anyone
inthe crewever started a conversation wth hi mabout the uni on, Lozano
testified the he and the crew"...never touched on that point or issue about
the union.” (M:147.) But then later, Lozano acknow edged that the sane
peopl e he earlier had naned had told himthey wanted the union. (M:149.)

Lozano replied affirnmatively to a | eading question as to whether the
workers initiated the conversation when they told himthey had signed for
the union. (M:150) This response was
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after several questions as to whether the workers spoke to hi mabout the

uni on because he had questioned themto whi ch he gave unresponsi ve answers.
(Id.) Hetestified that his only response was to tell them in effect, that
they knew what they were doing. (M:150.)

He deni ed sayi ng what woul d happen to those workers who had si gned
cards. (M:151.) He denied asking those who signed to raise their hands or
telling anyone they woul d be deni ed unenpl oynent® (erroneously transcri bed
as "an enpl oynent”) and deni ed ever telling any crew nenber not to sign
union cards. (M:152-153.)

Lozano contradi cted hi nsel f about whether he and the crew di scussed
the union and then had to be led to testify that it was the workers who
initiated the conversati on about the uni on whi ch conversati on he had
previously denied occurred. This type of contradiction is nuch nore
significant than the confusion or contradiction regardi ng i ssues such as
where peopl e were standing, precisely wat they were doi ng and ot her
tangential matters. A so, he becane def ensi ve even when questioned by the
Gonpany' s attorney, hastening to deny he had done anyt hi ng i nproper when the
question contai ned no such inplication. (M:142, lines 24-27.)

Based on the foregoing, | credit M. Sanchez that M. Lozano
interrogated the crewand then threatened themwth

®M. Sanchez readily acknow edged that the crewwas not recall ed by the
onpany after they went to Texas in Septenfer.
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| oss of unenpl oynent benefits in order to di scourage themfrom supporting
the union. Sanchez acquitted hinself well as a wtness, his deneanor was
sincere, and | find his account about the interrogati on nore probabl e than
Lozano' s.

M. Lozano's interrogation and threat clearly violate section 1153(a)
of the Act since they tend to interfere wth, restrain and coerce enpl oyees
inthe free exercise of their rights under the Act.®

b. The D scharge of M viano Sanchez

M. Lozano acknow edged that he fired M. Sanchez and testified he did
S0 because Sanchez' s work was poor and because Sanchez nade fun of him
(M:154.) Later, however, he avoi ded sayi ng he had fired Sanchez and
instead testified he told Sanchez to "straighten up" or not to cone back and
that Sanchez did not cone back to work, i.e. Sanchez voluntarily quit.
(M:64.) Respondent admtted at the Pre-Hearing Gonference that M. Lozano
had di scharged M. Sanchez.

M. Sanchez' last day of work was June 4 and on that day he worked a

full day. (RGLl) He gave the foll owng account of that day. He testified
the crewwas perfornming an operation known as "tippi ng* for which one uses

clippers. (IV

@M. Sanchez al so testified to a conversation which occurred at Lozano' s

hone where Lozano asked crew nenbers to sign a docunent. | sustai ned
Respondent’ s obj ection to M. Sanchez testifying as to what the docunent
stated since General (unsel did not establish that an exception to the best
evidence rule (Gdl. Evid. de 81505) applied. S nce General Gounsel was
unabl e to prove the contents, it is not established that Lozano' s request was
unlawful, and | wIll dismss paragraph 14 of Gonpl aint 1.
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166- 167, 206-207.)

According to Sanchez, he had been working, and Lozano cane to hi mand
told himhe was fired because he was singing (as in singing a song, not as
in being an informant). Sanchez testified he had sung at work during the
five years he had worked for the Gonpany and, prior to being fired, he had
never been disciplined for doing so. (IV 161,163, 167.)

M. Lozano testified that on Sanchez' |ast day the crewwas performng
an operation called "junki ng" whi ch he expl ai ned was renovi ng snal | bunches
of grapes fromthe vines and discarding them® (M:154-156.) The workers
wer e supposed to discard the snall bunches of grapes and | eave the | arger
bunches. They were al so supposed to renove the | eaves frombel owthe
bunches so air could circulate but not renove the | eaves above the bunches
because this would allowthe sun to burn the grapes. (M:156-159.)

Lozano testified Sanchez was di scarding the | arger bunches rather than
the snal l er ones and was renoving the | eaves fromthe top rather than the
bottom (M:156, 159-160.) According to Lozano, he reprinanded Sanchez
three tines and warned himagain early in the afternoon. Rather than
i nprovi ng, Sanchez' perfornance becane worse. He discarded even nore of the

| arge bunches. (M:157.)

®according to RB1, on June 4 the crewwas engaged in work identified by
the Gonpany as Labor bde 208 which, according to RX19, is thinning. The work
described by both nen fits wthin this general description.
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According to Lozano, Sanchez had been working in this sane fashi on for
about a week by the tine he fired Sanchez. (h these occasi ons, just as on
the day he fired Sanchez, he asked Sanchez "pl ease to performa good job, to
not throw down good fruit." (M:161.) But Sanchez perfornance just got
worse. (M)

Lozano testified he fired Sanchez only because of his poor work and
not because he was singing. Lozano said that the singing was not a probl em
(M:160-161.) According to Sanchez, no supervisor or forenan ever warned
hi mabout not followng orders or about doing poor quality work. (1V 165
266.)

| donot credit M. Lozano. | sinply do not believe that for nore
than a week he woul d have tol erated M. Sanchez di scardi ng good bunches of
grapes and leaving vines in a condition that the renmai ning crop woul d be
danaged. There is al so no evi dence why Sanchez' work after 5 years woul d
suddenly deteriorate so nuch. | credit Sanchez.

Respondent argues that M. Sanchez was one of several people in M.
Lozano' s crew who signed aut hori zation cards and that none of them

including M. Sanchez’ wife, was fired. ®

®pccording to RB1L, Ms. Sanchez continued to work after her husband s

| ast day of work, but the records continue for only 3 days to June 7. (X:10-
14.) M. Lozano testified Ms. Sanchez continued to work wth himuntil his
crew began work whi ch wonen did not do at which point she went to work in the
packi ng shed. (M:164-166.) M. Lopez gave no estinate howlong Ms. Sanchez
continued to work for him and despite the fact that Respondent prepared
docunents, sone nere variations on a thene, to substantiate its positions, it
i ntroduced no docunentary evi dence
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Respondent argues there is no reason to have singled out M. Sanchez.

General Gounsel , however, argues that there was a reason to single out
M. Sanchez. MNanely, that on behal f of the crew M. Sanchez confronted Mke
Geravan about the crew s wages.

Respondent’ s objected to M. Sanchez testifying as to Mke Geravwan' s
statenents because Gerawan spoke in English and soneone interpreted his
statenents to the crewin Spanish. Respondent renews this objectioninits
brief. (RB. p.67.) A hearing | overrul ed Respondent’'s obj ecti on and
allowed M. Sanchez to testify about this incident including testifying to
statenents by an interpreter as to what Mke Geravan said. | reaffirmthat

ruling.® This incident occurred two or three

corroborating M. Lozano' s testinony. Were a party has stronger evidence in
its control and fails tointroduce it, it is proper to infer the evi dence
woul d not be favorable toit. (The Garin Gonpany (1985) 11 ARB No. 18) |
draw such an i nference here, especially since Lozano did not testify howlong
Ms. Sanchez continued to work.

¥rtainly M. Gerawan expected that his renarks would be transl ated to
the workers, and whether or not he designated a specific person to act as his
interpreter, he assuned the risks involved in the translations by relying on
this nethod of cormuni cation. It would be inpossible to have a standard t hat
the interpreter be called to testify since in agriculture the identity of the
interpreter nmay not be known because it is very common for crew neniers to
translate for other crew neners when a foreman or ot her supervi sor addresses
the crewor individuals inthe crew It is also very coomon that crew nenibers
know each other only by nicknane or not by nane at all. To require that the
enpl oyee specifically designate the interpreter woul d provi de great
opportunity for mschief since the enpl oyer could all ow anti-union renarks to
be transl ated and never be accountabl e so long as he did not designate the
interpreter. Inthis instance, however, there is circunstantial evidence the
interpreter was acting as M. Gerawan's agent because the interpreter
introduced M. Gerawan to the workers.
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days before the first election. (1V149.) M. Gerawan was addressing the
crews of Roberto Lozano and or Ruben Lozano. The interpreter introduced
Mke Gerawan and said that Mke stated there was no other Gonpany that pai d
better and that "the chai ns shoul d be broken so that everyone could freely
vote."

Mke al so said that anyone who wanted to ask a question coul d do so.
(Id.) Earlier, Sanchez and the other 6 people he had naned as signing
Lhion cards, as well as sone others whose nanes he coul d not presently
recal |, had tal ked anongst thensel ves as to whether the wage of $4.90 they
were currently receiving woul d continue to be paid in the harvest since
previously they had been paid $3.00. (IV 154-155, 160, 195-196.) o,
M. Sanchez asked Mke if the Gonpany woul d continue the $4.90 per hour
rate to the crewinto the harvest. | find it was clear he was aski ng on
behal f of the entire crewnot just hinself.

M ke responded by aski ng Sanchez why he continued to work at the
Gonpany if it was not to his advantage to do so. (I1V 193.) Sanchez
replied that he needed the work. (I1V 156-157.) Mke then asked Sanchez
what crew he worked in, and Sanchez told him Mke then asked how | ong
Sanchez had worked there, and Sanchez said it was five years. Mke asked
hi magai n why he continued to work for the Gonpany, and Sanchez agai n
answered that he needed to work. (I 158, 190-193, 201.) Then, one of

Forenan Roberto Lozano s daughters said, in
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effect, that if people were satisfied they shoul d conti nue working for
the Gonpany, and if they did not like it, they should |eave and go
el sewhere. (1V:159-160.)

Mke Gerawan' s testinony about the incident differs somewhat.® He did
not nention that he asked Sanchez who he worked for, but he did not
specifical ly deny asking Sanchez that. (MI11:10) Aso, M. Gerawan
testified that when M. Sanchez sai d he had worked for the Gonpany for five
years, his response was to ask Sanchez why he woul d stay so long if he did
not trust Mke Gerawan or the Gonpany. (M 11:10-11.) Mke Gerawan sai d
not hi ng about one of Roberto Lozano's daughters naki ng a renmark, but, again,
he did not deny it.

| credit Sanchez. Sanchez acquitted hinsel f well as a wtness. H
hel d up wel |l under a cross-examnation that was | ong and aggressi ve-
soneti nes even hostile wth Respondent's counsel, M. G ovacchini, yelling
at the wtness and sl anmng the 2%2inch thick red bound book of Respondent's
exhibits onthe floor. (e.g 1V 178179, 188, 198.) Despite this, M.

Sanchez continued to answer questions fully, renained general ly

®Respondent takes exception to ny not allowng it to present testinony

fromM. Gerawan regarding al |l eged statenents by the UPWt hreat eni ng wor ker s'
unenpl oynent benefits. (RB. pp.70-71.) Any such threats are not the
subject of an unfair labor practice, nor are they cited by Respondent as
justifying any all eged unl awful conduct engaged in by Respondent. 1In short,
the testinony has no rel evance to any issue in the case which is why it was
excl uded.
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consi stent, did not exaggerate® and gave the inpression of a sincere
W t ness.

M. Gerawan, on the other hand, even though not subject to an
agoressi ve, nuch | ess hostil e cross-examnation, was guarded in his answers.
Further, he did not specifically deny asking Sanchez for whomhe worked or
deny the statenents of Lozano' s daughter. Mbreover, even by M. Gerawan's
own account, he responded to Sanchez' questions as to a chall enge, both
inplying that the question was inproper and suggesting di spl easure wth it
asif it were disloyal to the Gonpany to ask about one's wages. M.
Geravan' s response has a definite edge of hostility and suggests that
per haps Sanchez shoul d not be working for the Gonpany if he coul d ask such a
question. In viewof the nature of his response, it seens quite plausible
he woul d want to know who the person aski ng the question was. Asking
Sanchez who he worked for would nake it easy to identify him General
unsel has established that M. Sanchez engaged in union activity and in
protected concerted activity and that the Respondent knew of these
activities. To establish the casual connection, General ounsel points to

two classic

®For exanpl e, he did not say that M. Gerawan asked for his nane when
given the opportunity to do so by Respondent’'s counsel but reiterated that M.
Geravwan had only asked i n whose crew he wor ked.

¥l note this is muich the sane response that Mix Ros, the forenan of
al l eged discrimnatees A e andro Reyna, nmade when Reyna questioned R os about
wages. (See discussion bel ow)
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indicia of unlawful notive: shifting reasons® regarding M. Sanchez's
di scharge and an unbel i evabl e reason advanced for the discharge. | find M.
Lozano' s reasons for firing M. Sanchez were pretextual and concl ude
Respondent’ s true reason was unl aw ul .

| have considered that the discharge occurred approxi nately a nonth
after Lozano' s threat and Sanchez' exchange wth Mke Gerawan. The timng
cuts both ways. The discharge occurred prior to the discharge of Pedro
Lopez Rodriguez' crewwhich | have found was unlawful and during the tine
Respondent was unl awf ul | y reduci ng work by laying off crews. (See
discussion below. It is not that distant fromthe el ection, especially
since the election results if certified, neant a UFWvictory. It is not as
if the UPWhad gone away.

nh the other hand, there is no evi dence anything occurred during the
nonth to rekindl e aninus toward M. Sanchez. This fact tends to under mine
General Qounsel ' s case.

It is not necessary to establish an unlawful discharge that the
enpl oyer be blatant and fire soneone i medi ately on the heel s of protected
activity., M. Gerawan showed hinsel f to be very bright and denonstrated a
good understanding of issues at trial. | believe he mght well delay
retaliation so as not to be obvious about it.

Blozano testified he fired Sanchez, then testified Sanchez quit. He
testified he fired Sanchez in part because Sanchez nade fun of himbut gave no
evi dence of any such conduct by Sanchez.
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n bal ance, | find General Gounsel has established a prina faci e case
albeit wth a weakness which mght well be rebutted i f Respondent had a good
reason for firing M. Sanchez. However, | find its reasons pretextual and
conclude that its discharge of M. Sanchez viol ated section 1153(c) and
section 1153(a) of the Act.

8. THE O SHARGE (F ALEJANDRO REYNA

General Gunsel alleges in Gnplaint 2 that: (1) on or about February
7, Respondent di scharged A e andro Reyna because he engaged in protected
concerted activity, and (2) on or about February 2, Reyna's forenan, Mx
Ros, told his crewthat Respondent woul d di scharge enpl oyees who supported
the union if the union won the el ection.

Respondent admits that it discharged M. Reyna but contends it was for
cause. In response to the Preheari ng Gonference order directing Respondent
to set forth the specific reasons it fired M. Reyna, Respondent's counsel,
M. Wilfe, wote aletter to General Qounsel, dated Cctober 15, wherein she
stated that Reyna had been di scharged for violating Gonpany rul es and

arguing with his forenan R os when R os gave orders.®

®Respondent cited this letter when General Qounsel objected to RG2

vhi ch was proffered to conpare Reyna' s productivity to that of other crew
neners. General Gounsel objected that Respondent did not cite slowwork as a
reason for discharging M. Reyna. Respondent argued that based on M. R os'
testinony that M. Reyna tal ked to enpl oyees, causing both himand themto
work nore slowy, slowwork was enconpassed wthin the stated grounds of
failure to followorders. | admtted RG2 over General Gounsel 's obj ecti on,
but | indicated to Respondent
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it was a very close question whether its letter coul d even arguably be

construed to enconpass sl owwork. | was according Respondent the benefit of
the doubt in admtting RG2 in order to all ow Respondent to nake its best
ar gunent .

However, | do not believe that the reasons stated in the letter were
neant to include slowwork. Respondent was ordered to give the specific
reasons it discharged Reyna, and if Respondent had at that tine intended to
assert that Reyna' s sl owwork was one of the bases for its firing him |
believe it woul d have so stated.

R&G2 is relied on by Respondent to show Reyna was a sl ow wor ker .
Aside fromthe fact that | do not believe Ros' decision to discharge Reyna
was based on his slowness, | find RG2 has only limted probative value 1n
est abl i shing the inference Respondent woul d have ne draw because it contains
such limted infornation.

Hrst, it covers only a week's tine wereas, according to Ros, the
probl emw th Reyna was | ong-standing. This, of course, raises the question of
whether this snall sanple is at all representative of Reyna' s work pattern.
Had t here been evidence that Reyna' s sl owness had recently worsened, then such
sel ective data woul d have nore rel evance.

Second, there is no testinony to establish that these statistics
conpare appl es to appl es rather than apples to oranges. This is so because
the nost essential el ement mssing fromthe conparison is that Reyna and the
person he was conpared to did the sane kind of work for the sane anount of
tine. For exanple, Ros testified that when they worked in Ranch 16, sone
trees were large and sone were snall. Qoviously, if one person were assi gned
rons wth snal| trees and another rows wth large trees, logically one coul d
do nore four foot trees than eight foot trees in the sane tine.

| findit hardto believe, for exanple, that on January 30, Reyna did
14 trees versus soneone el se doing 156 trees, if the work was conpar abl e.
Such a large di screpancy woul d seemto have | ed to sone formof disciplinary
action bei ng taken agai nst Reyna, yet there is no such evi dence.

Further, workers are sonetines assigned partial rows and have to nove
around or wait once they have finished their partial rowuntil other workers
finish full rows. In short, such variables have not been el i mnated, which
conpromses the value of the information in RG2. Such infornati on was
certainly in Respondent's control, and in viewof the | arge anount of
infornmation provided on various natters, the failure to provide nore conpl et e
i nformation whi ch woul d nake RG2 neani ngful, causes ne to give no wei ght to
the exhibit. It was Respondent's burden to support RG2 rather than General
Gounsel ''s burden to rebut the infornation because it is the noving party' s
resEonsi bility to provide a sufficient basis for supporting the conclusion it
seeks.
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Two wtnesses, M. Reyna and a fell ow crew nenfber, Rafael \erduzco,
testified for General Gounsel in support of these allegations. Reyna
testified he began work for Gerawan Ranches toward the end of 1988 and
worked there until Mrch 1989 when he was laid off. In April 1989, he
returned to Gerawan Ranches performing thinning. He then noved directly
into harvesting where he stayed until approxi nately August at which tine he
went to work in the packi ng shed for Gerawan Gonpany, Inc., where he worked
until the third week of Septenber.®

He then went back to Gerawan Ranches to work in the pruning,
apparently in Novenber. He continued work until his discharge on February
7, 1990. He then returned to work at Gerawan Gonpany, Inc., at the packing
shed, during the week ending June 2 and renai ned there until Gctober 20. No

testinony was elicited as to how he was rehired. ®

YR36 shows Reyna's work history for 1989. It does not reflect work
at the packing shed nor during April 1n the thinning.

%Respondent argues that the fact that Reyna returned to work proves that
it didnot fire himfor his protected concerted or Lhion activity. The hiring
al so may be nothing nore than an effort by Respondent to limt its liability
should Its February 7 discharge of Reyna be found unlawful. By itself, the
nere fact of rehire does not negate a prior unlawful notive.

Respondent al so argues that Reyna's work history suggests he provoked
his discharge in February. It bases this argunent on the fact that RX36 shows
he | eft work in early February 1989 and returned in June, and in 1990' he
follonwed a simlar pattern of leaving in early February and returning to work
in June 1990. (RG37) There is no evidence of any notive for Reyna to provoke
a discharge rather than sinply leave as he did in 1989. Being di scharged
nornmal |y woul d prevent an enpl oyee frombeing rehired | ater whereas sinply
quitting woul d not noreover, in this case, Reyna did not voluntarily |eave in
1989, he was |aid off which undercuts Respondent's argunent that he had sone
wor k schedul e
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As of Novenier 6 when he testified, Reyna had not returned to work at
any of Respondent's operations. There is no evi dence whet her nor nal
procedure woul d be for Respondent to notify Reyna if work were avail abl e or
for Reyna to contact the Respondent to inquire whether there was work.
Reyna testified he had not contacted the Gonpany because pruning work did
not usually begin until Novenber 10, and he testified on Novenber 6. (1:28-
30.)

a. Reyna's Protests About Vdges and Verking Gonditions

In January 1990, Reyna was working in the crew of forenan Mix R os.
He testified that late that nonth the crewwas concerned about what price
they woul d be paid to work on sone trees. The crew sel ected Reyna to act as
spokesperson to discuss the natter wth Ros. Reyna asked R os how nuch the
Qonpany woul d be paying. Ros replied he did not know Ros told the crew
ineffect, that if anyone did not |ike the price being paid at the Conpany,
they could leave. Snce Ros did not knowthe price, inferentially, he
neant if anyone did not |ike whatever price the Gonpany chose to pay. No one
inthe crew including Reyna, nade any response, and the crewwent to work
when it was tine to do so. (1:12.)

(n cross-examnation, Reyna was asked whether it was

el sewhere he wanted to followin 1989. Further, the schedul es do not even
show a pattern. 1n 1989, he was laid off in March, returned in Aril and
worked continuously until work in the packi ng shed ended. In 1990, there was
a break in enpl oynent fromthe February 7 discharge until md-June when he
vent to work in the packi ng shed.
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not the common practice to discuss prices. H answered that wth Ros it
was and that it happened al nost every tine they noved to a new bl ock of
trees or shifted fromone type of work to another. (1:35-36.) Reyna
testified that the Gonpany woul d set the piece rate by letting the crew work
for awhile to determne hownuch it woul d have to pay so that a worker
woul d earn what ever anount the Gonpany wanted to pay per hour. % (1:33-34.)

h another occasion in early February, Hos told the workers they
woul d not be using either | adders or a pole® to wap rope around the tree
linbs to support the linbs when they got heavy wth fruit. Reyna, on behal f
of the crew asked howthey were supposed to do the work, and Ros replied
they would have to clinb up into the trees. Reyna protested the trees were
tootall, and it was not safe. R os responded that they woul d do the work
the way the Gonpany said todoit. (1:13, 40.) Reyna repeated that the
trees were too tall. (1d.) Hetestified the trunks of the snaller trees
were about 3 feet high and the taller ones about 5 feet high. He also
testified these trees were grafted.

Ros, still inthe presence of the crew addressed Reyna

®Reyna testified that in 1988 and 1989, the Gnpany paid better than it

didinearly February 1990, so the subject had not cone up as often in prior
years. (1:37-38.) Thus, Reyna's activity as crew spokesperson was of
relatively recent origin.

B\ kers sonetines used | ong pol es with rope running through a hook on

the end in order to place the rope around the tree |i nips.
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specifically and told himthat if he knewthat what the Gonpany was ordering
was agai nst the law why didn't Reyna | eave so the others who did not know
could go ahead wth the work. He told Reyna that Reyna was only openi ng
their eyes. (1:13-15.) Nothing nore was said, and the crewwent to work.
(1:15.)

Reyna testified he and sone other workers only clinbed into the
snal ler trees, and three or four workers did not clinb into the trees at
al. (1:38-40.) He used a branch to string rope around the linbs of the
| arger trees nuch as he woul d have used a pole. (1:40-41.) He recalled
they worked in that area for only a short tine and then were sent hone. He
did not knowwhy they were sent hone. (1:40.) Ros did not say anything to
hi mabout howhe did his work. (I:43-44.)

Raf ael \erduzco had worked wth Reyna at another conpany, and Reyna
got hima job wth Respondent. (I11:50.) He worked only from Decenter 1989
until about md-February 1990, and during this entire tine he worked in
Ros' crewwth Ryna. (11:26-27.)

\erduzco confirned that Reyna acted as spokesperson for the crewin
asking Ros about the price of trees, but he believed the incident occurred
inearly February whereas Reyna said it was in January. (1:32; 11:14, 29,
60-61.) He phrased Reyna's inquiry slightly differently than Reyna did,
testifying that Reyna asked why the Gonpany coul d not pay nore noney rat her

than sinply asking what the price was. These are minor inconsi stenci es.
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M. Merduzco also testified that Ros' response was slightly different
than what Reyna testified to. He corroborated that Hos in essence said the
Gonpany could not pay nore and, if they didn't like it, they coul d | eave.
(11:13-15.) He, too, acknow edged that it was common to discuss price wth
R os before starting work and testified that this was true after Reyna | eft
as well. (11:38-39.)

\erduzco al so corroborated the essential el enents of Reyna' s testi nony
about the incident involving the tying or roping of the trees wthout using
|adders. (I11:17-18, 62-63.) He corroborated that Ros told Reyna that if
Reyna knew it was agai nst the | aw’ to have the workers clinb the trees he
should | eave and | et the crewal one and not open their "arns". (The
transcript incorrectly states "arns" rather than "eyes" and i s hereby
corrected. (11:19.)

b. Ros Response To Reyna' s Protests

Mix Ros did not recall the specific incident in late January or early
February when prices were di scussed, but he denied saying to the crew that
anyone who didn't like the price could leave. (MI1:21) Ros often had
troubl e fol | ow ng questions and gave nmany nonresponsi ve answers. Mreover,
his answers were soneti nes inconsistent. Asked about a specific incident

where the crew conpl ai ned about prices, he stated the

¥ sustai ned Respondent’ s obj ection that Verduzco' s testinony that it
was agai nst the law coul d not be used to establish that as a fact since there
was no foundation to showthat \Verduzco knewthis to be true. (11:18-19.)
(oviously, thisis true as to Ryna' s testinony on this issue as well.
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workers al ways conpl ai ned and were never happy. (M1:8.) But at anot her
poi nt, in response to essentially the sane question, he stated they did not
conpl ai n because in the sunmer they were paid by the hour and were wel |
paid. (MI:7-8.)

Wth regard to Reyna' s protest about not using |adders, Ros testified
about tying operations in three ranches or bl ocks--Ranch 11, Ranch 16 and
Ranch 17. Mich of his testinony on this issue, was confused and
contradi ctory.® (See, M1:22-25 28-31, 36-37)

He did confirmthat in one block wth grafted trees Reyna obj ected to
roping the trees wthout using | adders saying it was against the | aw
(M1:28-29.)

But then, later, he testified that Reyna nade sone conpl ai nts, but
he could not recall what they were and generalized that Reyna was al ways
challenging his orders, saying they were wong. (MI1:30-31, 37.)

Ros naintai ned that after the crew conpl ai ned about not using | adders
inthe grafted trees, he told Reyna and the others to do the work however
they could, i.e. they could use |adders if they wanted. (M1:23.) Sone
workers used | adders, and sone worked frominside. (M1:28.) Those who

stood on the trees wanted to do so because it was easier and faster to work

®He al so had difficulty renenbering what kind of fruit trees and which
ranch they were working on nuch as General (unsel w tness Bonaf aci 0 Fonseca
did, but Ros was not under the stress of a hostile cross-examnation.
(M1:32.)
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this wvay.® (M1:23, 28.) Hetestified he did not insist they do this.
(M1:29.)

Respondent' s counsel asked R os several tines if Reyna refused to
performthe work as directed, that is, standing in the tree. Despite
repeat ed openings to do so, Ros never so testified. Twce he said they had
hard y begun work when a supervi sor noved themto another ranch. (M1:29,
33.) Another tine, he non-responsively answered that Reyna was al ways
"discussing.”" (M1:30.) Sill another tine, he testified no one refused to
work standing in the trees. (M1:33-35.) This corroborates Reyna' s
testinony that he did not refuse to performthe work as directed and t hat
they worked on the ranch for only a short tine.¥ (1:26-27.)

c. The Lhion Activity

In addition to the conpl aints Reyna nade on behal f of the crew
regardi ng working conditions, Ros al so observed Reyna and \erduzco, al ong

wth other crew neniers, signing union

“Mke Gerawan testified thereis alot of growth fromthe base of
grafted trees which makes it difficult to reach the nain |inbs around whi ch
one needs totietherope. It is easier in such cases to work frominsi de
standing in the crotch of the tree. (V 110-111.)

There is no evi dence why workers bei ng pai d pi ece rate woul d choose to
doajobinawy that took nore tine and was nore difficult to acconplish and
woul d thus cause themto lose pay. In any event, Ros testified he resci nded
his order toclinbintothe trees, sol find Ros did not have Reyna fired
because he refused to performhis job.

“Ros likened this conplaint by Reyna to Reyna' s freguent questioning of
his orders, even though R os never said that Reyna refused to fol |l owthe order
?i nce Ros rescinded it and al |l oned workers to use | adders or not as they saw

it.
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authori zation cards. In addition, Reyna and \erduzco were greeted

ent husi astical |y by one of the UFWrepresentatives who renentered t hemfrom
when they had worked for another enpl oyer, Metzler, were the UFWhad a
contract.® This event occurred in early February whi ch Verduzco i dentified
as the approxi nate tine union organizing at the Gnpany began. (I:15-18,
45, 58-60; 11:19-20, 40, 44-50, 56.) Reyna acknow edged that R os did not
interfere wth the Lhion's discussion wth the crew (I:60.)

Both Reyna and MVerduzco testified that after the representatives |eft
and the crews went to the fields, R os asked Reyna what advant age t he
workers woul d have wth a Lhion. \erduzco and several other workers were
present. Reyna responded the Lhi on provi ded i nsurance and ot her benefits.
(1:18-19.)

According to M. Reyna, Ros replied that the Lhion was not going to
beat the Gonpany because the Gonpany had a | ot of influence i n Sacranent o,
that the Lhion had tried to organi ze the Gonpany before and had failed. He
al so said the Gonpany woul d fire those wo signed up and supported the
Lhion. (ld.) Merduzco testifiedin less detail but confirned that R os

said that the Gonpany woul d fire those who supported the Lhion and

®B\erduzco testified Ros a ready knew he and Reyna had sone experi ence

wth the UFAWbecause R os knewthey had worked at Metzler. There is no

i ndi cation, however, that R os considered themURWsupporters prior to this
tine. Merduzco, in fact, testified he was not involved in union activity at
Metzler. (11:56.)
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that there had been a previ ous uni on organi zi ng canpai gn whi ch was
unsuccessful because the Gonpany had a lot of influence. (I1:21.)

Bot h nen acknow edged that while they were working, Reyna was the only
one in the crewwho was fired. (1:60-61; 11:29.) Merduzco was laid off only
a coupl e of weeks after Reyna left. It is not clear whether the entire crew
was laid off at the sane tine. (11:27)

Ros recalled the incident inlate January or early February descri bed
by Reyna and \Verduzco when the Lhion solicited signatures. (MI1:37-38.) He
recalled the Lhion representative and Reyna greeting each other as if they
were friends. He did not recall the Lhion person greeting anyone el se as if
she knewthem (M1:43.) It was not clear whether he had seen the
representatives speaking to his crewon other occasions. (M1:37-38.)

He first denied that inmediately after this incident there was any
di scussion wth the crew about the Lhion or Lhion benefits but then
testified that Reyna said the tine woul d cone for the Gonpany and t he
forenen because they abused the workers. (M1:43-44.) Later, he
acknow edged he was not sure this remark was nade at that tine because Reyna
"was always saying things." (M1:43-44.)

He al so deni ed there was any di scussion of what the Gonpany mght do
if the Lhion won the el ection or that he said the union would not wn

because the Gonpany had i nfluence in



Sacranento. (1d.) He also testified there was no di scussi on about workers
who signed uni on cards, but when asked nore specifically if he told them
they would be fired, he said "No, no, | told themthat they were free" which
obvi ousl y indicates there was sone di scussion of the issue.

R os later acknow edged he and the crew soneti nes conversed about the
Lhion but said the discussions occurred | ong after Reyna had been fired and
that it was the crewwho asked himabout the union. h such occasi ons, he
woul d respond only that he could not tell themanythi ng because he had never
been in a union. Later, however, he nodified his testinony and stated he
told themthere were circunstances under which they could | ose their
seniority if the union cane in. (M1:45-47.)

d. Reyna' s O scharge

Reyna' s di scharge occurred soon (a natter of days or a week or so at
nost) after the acknow edged uni on and other concerted activity descri bed
above. Reyna testified about the discharge as follows. The crewstarted
work in anewfieldwhere they were going to be tying and untying rope in
the trees. Reyna and the crew gat hered around R os, and Reyna
asked how nuch they would be paid. R os replied between 12 and 18 cents.
(1:20.)

The crew had worked only a while when field supervisor Philip Braun
arrived and spoke to Ros who then cane and told the crewthey woul d be pai d
eight cents. The whole crewverbalized its objections to the rate, but did

not stop
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working. Braun |ater cane back, again spoke to Ros, and Ros told them
they woul d be pai d twel ve cents. (1:20-21, 64-66.)

The crew continued working for sone tine, but about 2:00 p.m Reyna
told Ros they were stopping work for the day. Nornal quitting tine
according to Reyna was about 3:00 or 4:00 p.m (1:64-66.) Reyna
testified first that they were quitting because their hands were sore from
pulling on the rope to loosen it. (1:22, 64-66, 69.) A another point,
he said the crewwas tired.

Ros told themthey woul d not have a job the next day if they quit,
but Braun said they could | eave and return the next day. (1:24-25.) The
workers quit as they finished the rowin which they were working. (1:68.)

Ros told Braun he was fed up wth Reyna, and either Reyna had to
go, or Hos was goingto quit. (1:66-67.) Braun said they should go to
the office, and the entire crewdid so.

lly Reyna, Ros and Braun went into the office. Reyna waited in
the reception area wiile Ros and Braun went into a back room A short
while later, Ros cane out and told Reyna he was fired, and his paycheck
woul d be ready the followng day. (I:2526.)

Reyna requested a witten reason for his discharge. R os refused,
so Reyna asked Braun who al so refused. Mke Gerawan was al so there, and
Reyna asked him Gerawan initially refused, but later said he woul d give

Reyna a witten notice
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the next day when Reyna picked up his final check.® (1:26.)

M. \erduzco testified to essentially the sane facts as Reyna di d
as to what occurred in the field on the day Reyna was discharged. (I1:24-
25.) Hconfirned that after Ros said that either Reyna had to be fired or
he (Ros) would quit, Braun told themto go to the office.™ (11:57.) The
entire crewwent because Reyna and R os provided the transportation for the
crew (11:60.)

(nh cross-examination, after answering a long series of |ead ng
questions affirnatively, Verduzco answered affirnatively that Ros told the
whol e crew he was sick and tired of the whole crew  This is a perfectly
per m ssi bl e techni que of cross-examnation, but the trier of fact nust
det ermne whet her such an answer represents the wtness' true testinony.

Fom\erduzco' s testinony as a whol e, and fromhis

®*Reyna i dentified R as the docunent Gerawan supplied. The docunent
was admtted only to showthat Gerawan kept his promise, but not for the
i nper missi bl e purpose of showng that the reasons in the letter were the true
reasons why Reyna was actually fired. Not only is the letter i nadmssibl e
hearsay; it is obviously self-serving as well.

\fer duzco does not understand English, and Braun spoke to Ros and Reyna
in BEnglish. Respondent objected that Reyna's statenents to \Verduzco as to
what Braun said are hearsay. (11:36-38.) | sustained counsel's objection in
part and overruled in part and stated that Braun's statenents transl ated by
Reyna coul d cone in but not to establish the truth asserted in any statenents
nade by Braun. | nowbelieve ny ruling was too restrictive and that Braun's
statenents transl ated by Reyna shoul d have been admtted in their entirety.
The situation is akin to that discussed in the section regarding M. M vian
Sanchez. By relying on Reyna' s translating to the crew Braun assuned t he
risk as to howhis statenents were translated, and \Verduzco' s testinony as to
Braun's statenents is admssi bl e.
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deneanor in answering, | amconvinced he was lulled into an affirnative
answer. | amconvinced his answer was not a true inconsistency but rat her
resulted fromlack of careful attention to the entire question because in
the series of previous questions Respondent's counsel had been, for the nost
part, repeating Verduzco' s testinony and asking if it were correct.

| amespeci al |y convi nced that such was the case here since R os
hinsel f never said he stated he was sick of the entire crew and, in fact,
his testinony is to the opposite effect. Nanely, that Reyna was the
problem (See, MI:56-57 where he bl aned Reyna for di scouragi ng the crew
nentoer s about such things as wages and roping the trees. See also, M1:61
where he stated that once Reyna | eft, the peopl e worked "very happily.")
For these reasons, | do not credit \erduzco' s response as establishing that
Ros said he was sick of the entire crew

It was apparent fromR os' testinony that he did not specifically
recall whether there was a di scussi on about price the day Reyna was fired.
(M1:52-53.) Hs testinony centered on his frustrations wth Reyna. He
testified he told Braun that Reyna was al ways giving himtroubl e and that he
was fed up wth Reyna who was al ways tal king to the peopl e and di scouragi ng
them Hos described the kinds of things Reyna woul d say as "...things
about the Gonpany, the prices, that he didn't |ike that about the tying of

the strings because it was
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very hard to do." (MI1:57.) Ros asoreferred to the incident about not
usi ng the | adders whi ch was described above. (M1:59.) He further
testified Reyna was "never in agreenent or accepting the orders.” (ld.)
Asked to specify, Ros again cited tying and renovi ng rope and pri ces.
Then, he added that Reyna worked slowy. (1d.) Ros further stated that
Reyna conpl ai ned nore than anyone--that Reyna woul d al ways tal k back, and
was never happy. (M1:63.)

R os obviously had troubl e reneneri ng exactly what happened t he day
he fired Reyna. Not only did he not renenber about the di scussion regarding
wages, he was unsure about other matters. Hrst, he stated the crewdid not
conpl ai n about sore hands because that day they were not tying rope but
untying it. (M1:48-49.) Then, he said he did not recall if the crewsaid
they were quitting because of sore hands, and, still later, he testified the
crewquit because they were tired. (M1:55.)

Then again, he could not recall if the crewquit early, nor coul d he
recall if it was Reyna who said the crewwas tired. (MI1:53-54.) H
testified he did not order themto go back to work because Braun was there,
and Braun said the crewcould quit.'™ (M1:55.)

Respondent asked a | eadi ng question as to whether R os

'%Because Reyna's testinony is contradictory and Ros' is so vague, |

cannot deternmine whether the crew quit because of sore hands or because they
were tired. The issue is not critical since Braun gave thempernission to
stop work and finish the job the next day and since Ros' determnation to get
rid of Reyna was based on his accunul ated dissatification wth Reyna and not
just the events on Reyna' s last day of work.
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fired Reyna because of Reyna' s effect on the perfornance of the crew and
Ros replied that was part of the reason, and the other part was Reyna s
refusal to followorders. (MI1:62.) Respondent's counsel then asked
several |eading questions to attenpt to elicit testinony fromR os that he
recei ved a bonus based on the crew s perfornance whi ch woul d be reduced by
Reyna' s slowwork, but Ros' response clearly showed this was not part of
his notivation for firing Reyna. (M1: 61-63.)

It is undisputed that Ros was anare of Reyna' s Lhion support and
his protests about wages and the crews being required to rope trees wthout
| adders. | find the conplaints were nade on behalf of the crewas well as
hinself. | credit Reyna and \Verduzco about the specific incidents in late
January or early February and again on February 7 that Reyna spoke to R os
on behal f of the crew about what wages the crewwoul d be pai d.’® Thus, it
i s established that Reyna engaged i n uni on

' Respondent obj ects to the fact that | refused to allowit to
i ntroduce a docunent marked as R as a prior inconsistent statenent. Reyna
testified that he signed RQ, which was prepared by a UPWrepresentati ve,
after soneone said they were going to orally translate to himin Soani sh what
was witten in English.

Initially, | overruled the UPWs objection to introduction of the
docunent whi ch was based on the fact that RQ is witten in English, which
Reyna is not able toread well, and that there was no show ng who had witten
the declaration and no signed attestation by the preparer that she/ he had
accurately translated what Reyna said and accurately read it back to him
before Reyna signed it. (I: 80-83)

Based on Reyna' s testinony, which included the fact that he spoke in
Soani sh to soneone who then spoke in English to a third person who wote R,
| directed the official interpreter to read R in Sanish to M. Reyna before
proceedi ng to have himquestioned about its contents. (1:84) Wile it was
being read it him M. Reyna interrupted several tines and credibly testified
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that there were nunerous di screpanci es between RR2, as being read to hi mby
the)i nterpreter and what he recalled telling the UPNrepresentative. (I:82-
92.

Reyna testified that there was naterial |eft out, naterial that was
different fromwhat he had said, and things he had never said such as that he
assisted the union. (1:92.) | believed Reyna, especially on the latter
poi nt, because the nore active he was wth the union, the nore that woul d
support the claamthat it was his union activi smwhi ch caused hi s di scharge.
S nce he was denying that he nade a statenent whi ch woul d strengthen his case,
| credited his testinony that he had not nade the statenent and hi s ot her
testinony that RQ did not accurately reflect what he said.

| questioned General Gounsel and the UFWrepresentative, neither of
whomhad any i nfornation about where the declaration cane from and instructed
both of themto take inmedi ate action to try to identify the preparer so the
person could be called to testify. | then directed M. Reyna to naintain
contact wth the General Qounsel so that if he needed to be recalled, in the
event the person who prepared the declarati on coul d be found, he woul d be
available. M. Reyna hel pfully vol unteered that the person who prepared RQ
had been in the UPWoffice in the town of Parlier. (1:92-101.)

Throughout the renmai nder of the hearing, | had General Gounsel and the
UPWreport regularly as to their efforts to locate the person, (e.g. I11:4-7,
85-86; |\ 68-69, 108-111, 211-213; 7:9-10, 1X 26-29, 161-162; X 4-6.) Both
parties diligently pursued the natter; but were unable to | ocate the person
who prepared the declaration. A one point, the representative at hearing for
the UAWand the LDH-, M. Parsley, stated she had been instructed by her
supervisors that any infornation she obtai ned fromanyone in the Lhi on woul d
be privileged. | ruled that although there is a privilege that exists between
the union and a discrimnatee which is akinto the attorney/client privil ege
that this was not such a situation. | stressed that should the UPWfail to
cooperate fully, 1 would either drew an adverse inference in Ference or strike
Reyna' s testinony on the points at issuein RQ. | declined to accept
Respondent' s suggestion that the proper renedy woul d be al |l ow ng i ntroduction
of RRQ because it sinply does not neet the standards for a prior inconsistent
statenent. | amconvi nced the UPWresponded and cooperated ful ly and t hat
both M. Parsley and the General Gounsel diligently sought to | ocate the
person who prepared RRQ.

Inorder to be a prior inconsistent statenent, ipso facto the
statenent nust be the wtness' statenent, and, based on Reyna' s testinony, |
was convi nced that the variations between what he testified he told the Uhion,
conpared to what was witten in RQ, were so substantial that R coul d not
fairly be characterized as his statenent. This is an exanpl e of the kind of
pr obl emwhi ch unfortunatel y can occur when, rather than havi ng
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activity and protected concerted activity and that Ros, an agent of the
Gonpany, knew of his activity. The question then becones why R os insi sted
Reyna be fired.

Fromthe overall thrust of Ros' testinony, it is clear that he felt
Reyna questioned his authority, which Ros once described as Reyna seeming
towant Ros' job. Ros was frustrated because Reyna was never in agreenent
wth or accepting of his orders. (MI1:57-59.) onsistently when asked to
specify his problens wth Reyna, R os nentioned the di sputes about prices
and the tying of the trees.

| amconvinced that these were his naj or considerations and that Reyna
working sl owy was a nakewei ght argunent added bel atedly. R os never
indicated he ordered Reyna to work faster or that he ever gave any warni ngs
to Reyna about working too slowy. Thus, | do not believe this conplaint is
reasonabl y incl uded wthin Respondent’'s stated reason that Reyna refused to
obey orders. As such, whether Reyna worked too slowy was not a part of the
reason Ros wanted himfired. This conclusion is bolstered by R os'
testinony that any effect on his bonus occasi oned by the pace of the crews

work was not significant to him

decl arations taken by our trained Board agents, parties are required to
provi de themand they are prepared by unknown, possibly untrai ned persons
who do not even affix the proper attestation.

| donot believe it is proper to admt R under these circunstances.

| note further that Respondent cross-examined M. Reyna aggressively for
approxi nately five hours and fully expl ored al | issues.
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Based on the timng of Reyna' s di scharge, comng shortly after the
conpl ai nt about wages and unsaf e worki ng conditions (regarding the trees
wthout |adders), and Ros' acknow edgenent that these were the types of
i nci dents he neant when he said Reyna woul d not accept his orders, | find
that Ros insisted Reyna be fired because of Reyna' s concerted activity.
Bven if there were other el enents (such as sl owwork) which entered into
Ros determnation to get rid of Reyna, Reyna' s protected concerted
activity was the overwhel ming reason for Ros wanting Reyna fired.

Thus, | find General unsel has established a prinma facia case.
Respondent has not rebutted it by showng it woul d not have di scharged Reyna
had he not engaged in protected concerted activity. Reyna s di scharge
viol ates section 1153(a) of the Act. (Wight Line; Transportation

Minagenent . )

| alsocredit Reyna's and \erduzco' s testinony that Ros told the
vor kers the Gonpany woul d fire those workers who signed cards and supported
the Lhion and that the Gonpany woul d defeat the Lhi on because the Gonpany
had a lot of influence. | do so because on other issues | have found Reyna
and \erduzco credi bl e and because R os was equi vocal and contradictory in
his testinony as to any discussions wth the crewabout the union. These
statenents clearly would tend to restrain and coerce enpl oyees in evi denci ng
support for a union, and they violate section 1153(a) of the Act.

| al so concl ude that Reyna s union support was an el enent
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in Ros' decisionto get rid of Reyna. It is a reasonabl e inference that,
given Ros' existing frustration wth Reyna' s protests about wages and
wor ki ng condi tions, his concerns woul d be accentuated by his perception that
Reyna was supporting the Lhion and had a friendly relationship wth a Lhi on
organi zer. Such conduct indicated Reyna was pursui ng yet anot her avenue of
I ndependence fromR os' authority.

| conclude that the specter of Reyna, al ready an out spoken
"troubl enaker, " havi ng uni on connections and activel y supporting the Uhion,
cannot but have been perceived by Ros' as likely to accentuate his
problens wth Reyna. Thus, | find an anti-union notive as an added el enent
inhis decisionto get ridof Ryna, and | find no evidence rebutting this
conclusion. (onsequently, | find Reyna' s di scharge al so viol ated section
1153(c) of the Act.
9. THE LAYQHS AND REDUCTT ON | N VORK TT ME

Paragraph 7(a) alleges that on or about My 10, Respondent |aid of f
twenty crews enpl oyed directly by it, specifically, crews nunibered: 62, 130,
162, 168, 170, 180, 240, 282, 334, 374, 380, 396, 404, 406, 410, 412, 454,
466, 472, and 475. Paragraph 7(a) further alleges that at this tine,
Respondent |aid off 13 crews it enpl oyed through farml abor contractors.
These crews are identified therein by the nane of the | abor contractor wth
the nane of the crewforenan in parentheses. These crews are: (1) Three
crews of labor contractor Felix Gnzal es, nanely, those of forenen Gabriel,

Jose and Marcial ;
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(2) Three crews of (rtavio Labor (ontractor, nanely, the crews of forenen
Gegorio, Tomas and Chel la; (3) Qe crewof Mncent Horez Qontractor whose
forenan was Ignacio, and (4) Sx crews of labor contractor CGontreras &
Sons, nanely, those of forenen Adan, Beto, Guillerno, Hector, Isidro and
Javi er.

Paragraph 7(b) alleges the unlawful |ayoff on My 11 of el even
additional crews and on My 12 of one additional crew The crews are not
specified in the conplaint but are identified in RXL5.

Paragraph 7(c) alleges that fromMy 12 through June 8, Respondent
assigned to the crews referred to in Paragraph 7(a) and 7(b) fewer days of
work and, on those days, fewer hours of work than in prior years. General
unsel has apparent|y abandoned his claimthat the crews had fewer hours of
work since he does not nentionit inhis brief. Accordingly, | recomnmend
dismssal of this allegation.

Respondent' s defense is that the layoffs occurred because there is a
nornal gap in operations which in 1990 occurred between one and 10 days
| ater than usual because Mke Gerawan deci ded to keep crews wor ki ng t hrough
the first election when nornal |y they woul d have been laid off. (V. 125.)
The result, it contends was the Gonpany ran out of work on My 10, the day
after the el ection.

Respondent contends that not all the crews alleged i n paragraphs 7(a)
and (b) to have been laid off were in fact laid off and points to RXI15 to

support this contention.
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(RB.F. 34, p.80.) Based on RX15 and RX16, | conclude that three of the
contractor crews listed in paragraph 7 (a) are incorrect. There is no
show ng that an Qctavi o Labor Gontractor crewwth a forenan naned (el | a
was laid off on Miy 10 or May 11. Wth respect to Gntreras & Sons, the
crew headed by Guillerno is apparently that of Guillerno Giitron whose | ast
day of work was May 7, and the crew of forenman Hector Mvian was laid of f on
My 9. These three crews shoul d be dismssed fromthis paragraph of the
conpl ai nt .

Wth regard to the crews laid off on My 11, RX15 shows
11 crews laid off that date which is the sane nunber all eged i n paragraph
7(b) of Gonplaint 1. RX15 al so shows one crewlaid off on My 12. |
concl ude the crews in RX15 are those referred to in the Gonpl ai nt. *®

a. The Layoffs h My 10, 11 and 12.

Mke Gerawan testified that the peak period in the thinning of the
stone fruits is "a singl e definabl e peak period'®then, there is a one to
two week gap in enpl oynent where the nuniber of peopl e on payrol |l begins to
drop. (V119-120.) The nunier of workers begins to clinb agai n when the

™ note a discrepancy in the records, however, in that RXL7 shows three
crews inaddition to those listed in RX5 wth a last day worked as My 11--
crews 166, 172 and 252. | amunabl e to determine the status of these three
Crewvs.

“Thi nni ng usual |y begi ns nid-April and continues through the third week
in My and is conpl eted by the first of June. The work peaks just prior to
pit hardening and then drops off. Ht hardening is the date the pit inside
the fruit hardens and one tries to conplete thinning before pit hardening is
conpl et ed- al t hough Gerawan conceded thi s does not al ways occur.
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harvest in stone fruit and the thinning in grapes begins, and it builds
toward a second peak whi ch goes until the end of harvest although it "tails
off and goes back up ... depending on the fruit." (MV120.) A one point,
Gerawan sai d the second peak occurs approxi nat el y md- My when the stone
fruit harvest begins, while el sewhere he said it occurs fromthe end of My
to md-June. (V118 V 120-121.)

Respondent concedes the | ayoffs on My 10, 11 and 12 were not in
conformty wth prior years, stating that "the md-My gap i n nuniber of
enpl oyees was nore defined in 1990 than in previous years."® (RB.p.76.)
Respondent contends this discrepancy is due to two factors. Hrst, fewer
peopl e were needed to performthinning in the stone fruit according to Mke
Geravan because he had deci ded, | ong before any union activity, to prune
heavily in order to reduce the need for thinning and to have larger fruit
than in the prior year. (V12-123; M:ID 12, 26-27, 36-38; M1:40-41.)
Second, he wanted to keep peopl e on payroll until the el ecti on because he
thought it woul d enhance the Gonpany w nning, so he had themperformcertai n
tasks earlier than in previous years. Thus, he delayed nornal lay offs by 1

to 10 days. Wien the el ecti on was over, there

M. Geravan testified that |abor contractor crews are generally laid

off first and are call ed back | ast because, generally, they are not as
famliar wth the work at the Gonpany, and, al so, the Conpany attenpts to

| essen the severity of the gap between the thinning and the harvesting so as
to keep its direct enpl oyees working. (\119.)

101



was no vork remaining, and he laid off the necessary crews.®
(M 124-125, 127-128; M11:111-113.)

Geravan testified that during this 1 to 10 day period when he kept
crews working, he had themperformseveral tasks which nornal 'y woul d not
have been done until later. He had themthin the later naturing varieties
of stone fruit rather than doing this after the trees had natural |y dropped
their fruit. As a consequence, not only did he pay to thin fruit which
woul d have dropped of f naturally, he ended up wth less fruit to harvest
than he had anticipated. (M:28-30; M1:163-164) It is a reasonabl e
inference that this al so cost the Gonpany noney since he had less fruit to
harvest and sell than he had expect ed.

He al so had the crews performcane tucking sone 7 to 50 days earlier
than normal. Sone of this work had to be repeated toward the end of My
because the canes had not been quite | ong enough so they did not stay tucked
into the wre supporting the grape vines as they should have. (M: 30-31
M : 124)

He al so had the crews renove unvanted growth fromthe trees and
grape vines. These operations were known as suckering (referring to

both fruit trees and grapes) and

®Mke Gerawan stated at one point that he believed there were

approxi nat el y the same nunier of crews working in 1989 as in 1990 during the
week of the first election. (V.46.) A another point, he stated there were
nore peopl e on payroll in 1990 than in 1989. (M1:156.) According to RXL9,
the nunber was sinmlar in 1987, 1988 and 1990 (242 week endi ng 5/ 9/ 87, 249
week endi ng 5/ 14/ 88 and 265 week ending 5/12/90) but substantially less in
1989 (161 crews in the week ending 5/ 13/89.).
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renoval of tendrils and lateral growth in the grapes. The suckering in the
trees was perforned between one week to one nonth earlier than nornal . ™
(M:33 RX19.)

According to Gerawan, he ran out of work at the tine of the first
el ection not only because sone work was done earlier than nornal but al so
because sone work took | ess tine than usual because he had nore peopl e
wor ki ng si nce he had del ayed | ayoffs. He specifically nentioned shoot
renoval , suckering, and tendril renoval, all of which are operations in the
grapes, as having begun at the nornal tine but which finished inless tine
than usual. (M:31-32, 36; M1:122-123) However, he also testified to the
contrary that suckering was perforned earlier than nornal. (M:28-30)

Mke Gerawan testified that at the tine he decided to lay off the
crews he did not knowa run-off election would be needed. (M1:157-158.)
He acknow edged he knew what the bal |l ot count was, except for the unresol ved
bal lots. (X 157-158.) The challenged ballots were not opened until My 11,
but, according to Ed Perez, the Board agent in charge of the el ection, on
My 10, even before all the votes were counted, the possibility of a run-off
was al ready being discussed wth the parties, includng M. Gil Vdtkins, the
QGonpany' s attorney at that tine. (X94.) M. Wdtkins corroborated M.
Perez

Ypt another point, he contradicted hinself and said tendril renoval was
perforned at the nornal tine but, because he had nore crews working, it was
conpl eted in less tine than usual. (M:31-32.)
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testinony. (V.54.) Based on the above, | find that M. Gerawan knewthat a
run-of f probabl y woul d be needed when he decided to lay off the crews. He
inpressed ne at the hearing as being quite bright, he was obvi ously
intensely interested in the outcone of the election, and I have no doubt he
was able to understand the likely need for a run-of f el ection based on how
the votes in a three way el ecti on were comng in.

As Respondent concedes, the 1990 | ayoff was nore pronounced than in
prior years. The Gonpany laid off nore crews, and it laid themoff suddenly
as opposed to prior years when work tended to taper. The layoff in 1990 was
the largest in both absol ute nunibers and as a percent age.

FomMy 10 to My 12, the Gonpany laid off 75.4%of its workforce,
including all the labor contractor crews.™ (57 crews ninus 14 crews = 43
divided by 57 = 75.4% |If one uses the highest nunier of crews working the
week of the el ection (59 crews), the dropoff is even greater--76.3% The
previ ous year, the reduction was only 54.5%(32 crews mnus 15 crews = 22
crews divided by 37 = 54.5% for the week My 7 through My 13, 1989. S nce

Mke Gerawan testified he kept crews working

I nthis and the fol lowng cal cul ations, | have ontted Sundays because

few if any, crews typically worked that day at this tine of year. | have
conpar ed the hi ghest nunber of the crews working at any tine during the week
ending period wth the | onest nunber in that week whereas General unsel used
the nunber of crews working at the end of the relevant week. (GC Br.p.42.)
Further, at least as to 1990, General (ounsel apparently erred and divided 42
crews laid off by 47 crews whereas he shoul d have divided by 57 which is the
total nunber of crews working on My 10.
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fromone week to ten days longer in 1990, it is also instructive to | ook at
this earlier period in 1989. Inthe week of April 30 to My 6, 1989, the
wor kf orce dropped 64. 3% (56 crews mnus 20 crews = 36 divided by 56 =
64.3%.

In 1987 and 1988, the reduction in the workforce was significantly
less than in either 1989 or 1990. For the week of My 8 through My 14,
1988, the drop was 48% (50 mnus 26 = 24 + 50 =48%. For the precedi ng
week, My 1 through My 7, 1988, it was only 40%(65 mnus 39 = 26 divi ded
by 65 = 40%.

In 1987, the drop off in the week of My 3 through My 9 was a nere
16. 7% (42 mnus 35 =7 divided by 42 = 16.1%. And for the prior week of
Aoril 26 through My 2, it was only 11.9%(42 mnus 37 =5 divided by 42 =
11. 9%.

Not only was the reduction in crews larger in 1990 than in any of the
prior years, it was nore precipitous. Here, one needs to ook at the period
of one week to 10 days prior to My 10 since in prior years this is when
| ayof fs usual |y woul d occur according to Mke Geranan. FomMy 1 to My 3,
1987, hardly any layoffs occurred. The crews drop from40 to 37 and t hen
begin to clinb back to the low40's. 1n 1988, the nunier drops from65 to
55. In 1989, it drops from56 to 42. Al of these reductions are
significantly nore gradual than in 1990. (RX16 and RXl7.)

General Qounsel | ooks at the nunber of bins harvested as set forth in
RX24 and argues that since the Gonpany only harvested 1.39 bins by My 15,
the 19 crews recal l ed by the
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Gonpany after My 11 and before the May 15 run-off coul d not have been
needed to harvest such a snall anount of fruit. Fomthis, General Qounsel
concl udes there was other work to be done on these days whi ch shows the
reasons advanced by Respondent for the |ayoffs were pretextual. (GC
Br.p.46.)

| amunable to duplicate General Gounsel's figure of 1.39 hins.
According to ny reading of R®@4,'® no fruit was harvested on Sunday My 13
or Monday My 14, but 91.62 bins were harvested on My 15 whi ch was the day
of the run-off election. | find the significant fact is that since this
quantity of fruit was available, there are indications the precipitous
layoff was not required by a virtual absence of work. For exanpl e,
according to R4, the npany harvested nore My Fre--an early variety of
nect ari ne--between My 8 and My 15, 1990 (138.87 bins) than it did in the
period My 6 through My 10, 1989 (112.34 bins).

Further, in 1989,*al| the My Fre had been
harvested by My 10 whereas in 1990 the anount harvested on My 15 conpared
to My 12 is a 57%increase. There is no evidence that My Hre natured
later in 1990 than in 1989, so the fact that all the My Fre was harvested
by May 10 in 1989, and that

®Rx4 shows the nunber of pounds of fruit harvested which is then

di vided by 1,000 pounds to determne the approxi nate nunber of bins which
nuntber is then indicated to the right side of the pounds columm as a total of
bi ns harvested per day.

"The years 1987 and 1988 are not helpful in this conparison since

no My Hre was harvested in 1987, and very little in 1988.

106



such a | arge amount was harvested on My 15, 1990, suggests that My FHre
nectarines nay have been avail abl e for harvest between My 11 and My 15 in
greater nunbers than were picked. Smlarly, RX 23 shows that fromMay 8
through My 15, the CGonpany harvested nore bins in 1990 (183 hins) than in
prior years for the sane period. (36, 107 and 158 bins in 1987, 1988 and
1989, respectively.)™

Inorder to prove a violation of the Act, General (Gounsel need not
prove that Respondent was aware of the Lhion synpathies or activities of all
the crews which were laid off. General retaliation by an enpl oyer agai nst
its workforce, especially inmediately on the heels of protected Lhi on
activity, can discourage the exercise of enpl oyee rights just as effectively
as adverse action agai nst only known union supporters. (New Life Bakery,
Inc.,) (NewLife) (1991) 301 NLRB No.66; B rch Run Wl ding & Fabricating v.
N.RB (Birch Ruin) (1984) 269 NLRB 756 [116 LRRM1159], enf'd. (6th Qr.
1985) 761 F.2d 1175 [119 LRRMVI 2426] .

Timng is aways a significant factor in determning

MRespondent ' s counsel , using R1 as a base, asked M. Gerawan to
calculate the difference between the actual nunber of bins harvested in 1990
versus the nunber of bins that had been projected for the year and to
calculate the narket value of that anount of fruit so as to denonstrate that
M. Gerawan did not |eave valuabl e fruit unharvested in order to lay off crews
on nay 10 and My 11. (MI: 171-176.) The calculation is, neani ngl ess si nce
the projected nunber of binsis not areal nuniber. It by no neans controverts
the potential for delaying the harvest for a fewdays or spreading it out over
nore days in order to nanipul ate the layoffs just as M. Gerawan nani pul at ed
work to keep crews working through the el ection.
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whet her the notive is discrimnatory. Here, the nass | ayoffs occurred the
very day the votes were being counted and it was becoming clear that a run-
off election would be likely. Qoming just after enpl oyees had exerci sed
their rights by voting in large nunbers for two unions and before they voted
inarunoff election, the layoffs could hardly have occurred at a nore
coercive tine.

The fact that the |ayoffs departed frompast practice al so supports
the inference that they were discrimnatory. (Brch Run) The foregoi ng
indicators of unlawful notive are coupl ed wth strong anti-uni on senti nent
by the Gonpany. Mke Gerawan candidly admtted his hostility, and the
degree to whi ch he opposed unionization is evident by the fact that he was
wlling to absorb nonetary | osses in order to try to defeat the union (e.g.
keepi ng workers on payroll to vote in the first el ection by havinng them
performwork so early sone of it had to be redone (cane tucking) or resulted
inalesser crop (later maturing stone fruit).

In addition, the | ayoffs occurred amdst unl awful discharges, threats
of discharge and closure of the business if the union won, statenents of
anti-union sentinents to workers, threats of |oss of unenpl oynent benefits
for union supporters, and interrogati on of workers about their union
synpat hi es.

Based on the foregoing, | find that General Gounsel has established a
prina facie case. The burden of proof now shifts to Respondent to

denonstrate that it woul d have taken the sane
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action absent its unlawful notives. (Wight Line;

Transportati on Minagenent)

Inrebuttal, Respondent states that the | ayoffs were the result of a
nornal gap i n enpl oynent which occurs after the thinning and before the
harvest in the stone fruit, but that the layoffs occurred fromone week to
10 days later than usual because crews were kept on payroll through the
election. The Gonpany admts that the gap in 1990 was nore "defi ned" than
in prior years. The evidence shows it was |arger and nore preci pitous than
In other years.

The early cane tucking and thinning of late varieties of stone fruits
supports the Gonpany' s contention that it was assi gning nakework to be done.
This, inturn, tends to support the Gonpany' s position that it had virtual ly
no work to be done once it had achieved its goal of keepi ng workers enpl oyed
so they coul d vote.

h the other hand, there are facts which do not support the Conpany's
assertion. The Gonpany used the layoffs as a basis for seeking, in effect,
a new el ection (see discussion supra), but when it becane clear that the
run-of f el ection would be held pronptly, it recalled 19 of the 43 crews it
had laid off (44% by the day of the run-off election. (RX15) There is no
satisfactory expl anati on howin such a short tine work naterialized for such
a large percentage of the crews. This fact calls into serious question
whet her the large | ayoff was required by lack of work or whether there were

ot her
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reasons for it.

Further, if the Qnpany had, as it clains, tined the work so it woul d
last through the first el ection, one woul d expect crews to have been on
| ayof f on My 10, the day after the election. Instead, the Gnpany waited
until it had good reason to know the unions had generated enough votes to
force a runoff election before it ordered the |ayoffs.

There is also a factor which distinguishes this |ayoff fromprior
| ayoffs which calls into question whether the layoff had to be as drastic as
it wvas. By delaying the nornal tine of the layoffs, the Gonpany had in
effect bridged the gap which occurred in nost years. The nornal gap cane as
thinning was droppi ng of f but harvest work had not begun. In 1990, the
Qonpany kept the crews working so long that the harvest had al ready begun
before there were any layoffs. In other words, the usual reason for |ayoffs
had been partly elimnated. nh My 15, a substantial amount of fruit was
harvested, and it is not at all clear that none of it coul d have been
har vest ed bef ore.

It isclear fromMke Geravan's testinony that there is quite a bit of
flexibility whereby work assignnents can be nani pul ated. This fact nakes
it difficut toisolate the effect of various factors. | tend to believe
that sone reduction in the workforce was necessary al though the tining of
beginning it on My 11 versus My 10 is still troubling. Hwever, because

of all the factors | have listed and the fact
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that | find the subsequent |ayoffs of the crews al so were discrimnatory, |
do not believe that the size and timng of the layoffs was a function of
wor kl oad al one.

Fromall the evidence, | conclude that M. Gerawan's reasons for the
| ayoffs were mxed. | find the layoffs were notivated in part because of a
reduction in avail able work and in part by his anger that the enpl oyees had
voted for the union in sufficient nunbers that a run-off woul d be necessary.
| further find that a significant elenent in his decision was the
opportunity the layoffs presented for obtaining a newel ection.™ | find
the latter two el enents were powerful notives and that absent them
Respondent woul d not have acted as it did.

Accordingly, | find that the |ayoffs on My 10, 11 and 12 viol ated
section 1153(c) and 1153(a) of the Act.
b. The Layoffs FromMy 15 Through June 8.

General unsel alleges that the crews that were laid off on My 10,
11 and 12 were thereafter laid off nore frequently between My 15 (when
recal | s began) through June 8, 1990, inclusive, than they were during the
sane tine period in prior years. After My 15 1990, there were no | abor

contract or

YGeneral Gunsel did not allege a violation of section 1154.6 of the Act
whi ch nakes it an unfair labor practice towlfully arrange for persons to
becone enpl oyees for the prinary purpose of voting. Athough | believe the
issue has been fully litigated in the sense that Respondent had produced
what ever evidence it had to justify the layoffs, the nature of the allegation
issignificantly different, and Respondent has not had an opportunity to
present any argunent on this point. Therefore, | decline to find a violation
on this ground.
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crews working at all during the relevant period, so this analysisis limted
to the 32 Gnpany crews listed in RXI5. | have used RXL7 to conpare the
nunber of days these crews were laid off in 1990 as conpared to 1988 and
1989. | have excl uded 1987 because 19 of the 32 crews either did not work
during the rel evant peri od.

RX 17 shows that in 1990, the 32 crews had 197 days of |ayoff conpared
to 75 days in 1989 and 86 days in 1988. (Sundays are excl uded fromthese
cal cul ations because it was not a typical workday.)

The conparison is not exact because in 1989, six of the crews did not
work during the rel evant period (crews 290, 374, 380, 404, and 454).
However, all but one of these crews did work in 1988. Smlarly, 5 crews
did not work in 1988 but did in 1989 (crews 61, 396, 466, 472, 475 and 496).
S nce the discrepancy between 1990 is so great conpared to both 1988 and
1989, | find these variations relatively mnor. | alsofindit is
reasonabl e to treat the crews as a group because | have found they were
unlawful ly laid off, ineffect as a group, on My 10, 11 or 12. Because of
the large discrepancy in days on layoff for these crews in 1990 versus 1989
and 1988, because of the timng of the layoffs in 1990, and because of the
anti-union atnosphere including threats, interrogation and unl aw ul
di scharges, | conclude the | ayoffs of these 32 crews between My 15 and June
8, 1990, inclusive, were discrimnatorily notivated. Respondent has not

proven that it woul d have | aid
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the crews off but for its discrimnatory notive. Accordingly, | find the
| ayoffs violated 1153(c) and, derivatively, section 1153(a) of the Act.
FREMEDY
Havi ng found that Respondent viol ated sections 1153(a), and (c) of the
Act by the above described conduct, | shall reconmend that it cease and
desi st therefromand take affirnati ve action designed to effectuate the
policies of the Act.
Lpoon the basis of the entire record, the findings of fact and the
conclusions of law and pursuant to section 1160.3 of the Act, | hereby
I ssue the fol |l ow ng recormended:
R
By authority of Labor (ode Section 1160.3, the Agricultural Labor
Rel ations Board (Board) hereby orders that Respondent Gerawan Ranches and
Geravan onpany, Inc., (Respondent) its officers, agents, successors, and
assi gns shal | :
1. Cease and desist from
a. Threatening agricul tural enpl oyees wth di scharge or ot her
reprisals for engaging in the exercise of their rights guaranteed by Section
1152 of the Act;
b. Interrogating agricultural enpl oyees about their Uhion
synpat hi es;
c. Deriding or speaking in derogatory terns about enpl oyees

because they engage in union activity;
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d. Wlawully discharging, |aying off, assigning fewer days
of work, or otherwse discrimnating agai nst, agricultural enpl oyees
because of their participation in protected union or other concerted
activity;

e. Inanylike or related nanner interfering wth, restraini ng
or coercing agricultural enpl oyees in the exercise of their rights
guaranteed by Section 1152 of the Act;

2. Take the followng affirnative action designed to effectuate
the policies of the Act:

a Gfer Agandro Reyna, Mviano Sanchez, the nenbers of Pedro
Lopez Rodriquez' crew ("the Lopez crew'), and the nenbers of Guillerno
Qitron's crewnaned in this decision ("the Quitron crew') inmedi ate and
full reinstatenent to their forner positions of enploynent, or if their
forner positions no | onger exist, to substantially equival ent positions
wthout prejudice totheir seniority and other rights and privileges of
enpl oynent ;

b. Mke whole A g andro Reyna, M viano Sanchez, the Lopez crew
and the Guitron crewfor all wage | osses or other economc | osses they have
suffered as a result of Respondent’'s unl awful di scharge of them Loss of
pay is to be determned i n accordance wth established Board precedents.
The award shal | reflect any wage i ncrease, increase in hours, or bonus
gi ven by Respondent since the unlawful discharges. The award al so shal |
include interest to be determned in the nanner set forthin EW Mrritt

Farns (1988) 14 ALRB Nb. 5;
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c. Mke whole all nenbers of the crews laid off on My 10, 11 or
12, 1990, who were also laid off between My 15 through June 8, incl usive,
for all wage | osses or other economc | osses they have suffered as a resul t
of Respondent's unlawful layoffs. Loss of pay is to be determined in
accordance wth establ i shed Board precedents. The award shall reflect any
wage increase, increase in hours, or bonus given by Respondent since the
unl awf ul suspensi on and di scharge. The award al so shall include interest to
be determned in the nanner set forthin EW Mrritt Farns (1988) 14 ALRB
No. 5;

d. Preserve and, upon request, nake available to the Board or
Its agents for examnation and copying, all records relevant to a
determnation of the backpay or nakewhol e anounts due under the terns of the
renedi al order;

e. Sognthe attached Notice to Enpl oyees ("Notice") entodyi ng
the renedies ordered. After its translation by a Board agent into all
appropri ate | anguages, Respondent shal | reproduce sufficient copies of the
Notice in each | anguage for all purposes set forth in the renedial order;

f. on request of the Regional Drector or his designated Board
agent, provide the Regional Orector wth the dates of Respondent’'s next
peak season. Shoul d Respondent's peak season have begun at the tine the
Regional DOrector requests peak season dates, Respondent wll informthe
Regional Orector of when the present peak season began and when it is
anticipated to end in addition to informng the Regi onal
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Drector of the anticipated dates of the next peak season;

g. Post copies of the Notice in all appropriate | anguages in
conspi cuous pl aces on Respondent' s property, including pl aces where noti ces
to enpl oyees are usual |y posted, the period and pl aces of posting to be
determned by the Regional Drector. Respondent shal |l exercise due care to
repl ace any copy or copies of the Notice which nay be altered, defaced,
covered or renoved,

h.  Uon request of the Regional Orector, nail copies of
the Notice in all appropriate | anguages to all enpl oyees enpl oyed by
Respondent during the period fromFebruary 1, 1990, to the date of
nai | i ng;

i. Provide a copy of the signed Notice to each enpl oyee
hi red by Respondent during the twel ve (12) nonth period fol lowng a
renedi al order;

j. Arange for a Board agent or a representati ve of Respondent
todstribute and read the Notice in al|l appropriate | anguages to
Respondent' s enpl oyees assenl ed on Respondent' s tine and property, at tines
and places to be determined by the Regional Drector. Followng the
readi ng, a Board agent shall be given the opportunity, outside the presence
of supervisors and nanagenent, to answer any questions the enpl oyees nay
have concerning the Notice or enpl oyee rights under the Act. A enpl oyees
are to be conpensated for tine spent at the readi ng and questi on- and- answer

period. The Regional Drector shall determmne a reasonabl e rate of
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conpensation to be paid by the Respondent to all non-hourly wage enpl oyees
to conpensate themfor tine lost at this reading and questi on-and- answer
peri od;

K. Notify the Rgional Orector, inwiting, thirty (30) days
after the date of issuance of a renedial order, what steps have been taken
toconply wth that order. Uon request of the Regional Orector,
Respondent shal | notify hinmiher periodically thereafter in witing what
further steps have been taken in conpliance wth the renedial order until

full conpliance is achi eved.

DATHD  Decener 23, 1991 r—
..-:_'- L -_,-" -';} e
BARBARA MOTRE

Admini strati ve Law Judge
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NOIM CGE TO AR ALTURAL BVRLOYESS

After investigating charges that were filed inthe Msalia Regional Gfice of the
Agricultural Labor Relations Board [ ALRB or Board] by the Lhited FarmVdrkers of Anerica
and the FarmVWrkers Legal Defense and Education Fund (col l ectively referred to as
"union"), the General unsel of the ALRB issued a conpl aint which alleged that we,
Geravan Ranches and Gerawan Gonpany, Inc., (collectively referred to as "Respondent™ or
"Gerawan') had violated the law After a hearing at which all parties had an opportunity
to present evidence, the Board found that we violated the | aw by di scharging A g andro
Reyna, M viano Sanchez and the crews of Pedro Lopez Rodriquez and Guillerno Guitron and
by discrimnatorily laying off nunerous crews because they participated i n Uhion and/ or
other protected activities. The Board al so found that we violated the | aw by naki ng
various threats, includi ng threatening to di scharge peopl e who supported a union,
threatening to cl ose our business if a union were el ected by our workers, disparagi ng
vor kers who supported a union, and interrogati ng enpl oyees about their union support.
Thg Bogrd has Ejold us to post and publish this notice. V¢ wll do what the Board has
ordered us to do.

W al so want you to knowthat the Agricultural Labor Relations Act is alawthat gives
you and all other farmworkers in Galifornia these rights:

To organi ze your sel ves;

To form join, and hel p uni ons;

To vote in a secret ballot el ection to deci de whether you want a union to represent
you;

To bargain wth your enpl oyer about your wages and worki ng conditions through a uni on
chosen by a najority of the enpl oyees and certified by the Board,

To act together wth other workers to hel p and protect one anot her; and

To decide not to do any of these things.

o0 A~ Wik

Because you have these rights, we promse that:

VE WLL NOI do anything in the future that forces you to do or stops you fromdoi ng any
of the things |isted above.

VE WLL NOT di scharge, threaten, or disparage any enpl oyees because they participated in
union or other protected concerted activities.

VE WLL offer toreinstate Al ejandro Reyna, M viano Sanchez, and the crews of Pedro Lopez
Rodriquez and Guillerno Quitron to their forner positions, and we wll reinburse them
wth interest, for any loss in pay or other economc |osses they suffered because we

di scharged t hem
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VEE WLL rei nburse the enpl oyees we unlawfully laid off, wth interest, for any | oss of
pay or other economc |osses they suffered as a result of our unlaw ul act.

VE WLL NOI interrogate our enpl oyees about their union support.

DATED ERAN RANGES, and
GERAMIN GOWPANY, | NC,
By:
Representati ve Title

If you have any questions about your rights as a farm worker or about this Notice, you
nay contact any office of the Agricultural Labor Relations Board. ne office is |ocated
at 711 North Qourt Sreet, Quite A Msalia, Glifornia 93291. The tel ephone nunber is
(209) 627-0995

0O NOT REMDE (R MUTT LATE
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