Thernal, Gilifornia

STATE G- CALI FORN A
AR ALTURAL LABCR RHATI ONS BOARD

BR GITON FARMNG QQ, NG,

)
AGlifornia Qrporation, ) Gase Nos. 89-(&59-EC
) 90- (& 14-EC
Respondent ) 90-(&32-EC
) 90- (& 33-EC
and g
WN TED FARMVORERS (F )
AR CA AH-dQ g 18 ARB N 4
Charging Party. g June 5, 1992
CEd 9 ON AND (ROER

h January 21, 1992, followng an evidentiary hearing,
Admini strative Law Judge (ALJ) Janes V@l pnan i ssued the attached Decision and
Recomrmended Qder. The ALJ dismssed all egations that Brighton Farming
Gonpany, Inc. (Brighton) nade unlawful unilateral changes in pruni ng net hods
and sustained al l egations that Brighton unl awful |y di scharged two crews, one
on January 2, 1990 and one on April 2, 1990, for walking off the job to
protest existing piece rates and quot as.

Brighton tinely filed exceptions to the ALJ's Decision, along wth
a supporting brief, and the General QGounsel filed a brief in response.
Secifically, Brighton excepts to the ALJ' s conclusion that the crews were
engaging in protected activity wen they wal ked off the job. In addition,
though Brighton agrees wth the dismssal of the unilateral change
allegations, it asserts that the AJ erred infinding that it had a duty to

bargai n the deci si on to change pruni ng net hods, as opposed to a



duty to bargain only the effects of the change upon wages, hours, and ot her
terns and conditions of enpl oynent.

The Agricultural Labor Relations Board (ALRB or Board) has
consi dered the record and the attached decision of the ALJ in light of the
exceptions and briefs filed by the parties and has decided to adopt the
findings, rulings, and conclusions of the ALJ, to the extent consi stent
herewth, and to adopt his Reconmended Oder. Specifically, the Board agrees
wth Brighton that only an effects bargai ning obligation attached to the change
In pruni ng nethods, but adopts the ALJ's decision in all other respects.

OO N

Decision vs. Hfects Bargai ni ng

Brighton does not, of course, challenge the AL’ s dismssal of the
bargai ning al |l egati ons, and excepts only to the ALJ's concl usion that there was
an obligation to bargain over the decision to change pruni ng nethods.® Though
the ALJ concluded that Brighton satisfied its bargai ning obligation regard ess
of whether the obligation was to bargain the decision or just the effects, the
Board finds that determining the nature of the obligation wll serve to provide
hel pful gui dance to not only the parties invol ved here, but also to all parties

subject to the

The onl'y change i n pruning nethods that the ALJ found to be
establ i shed by the record was a change in the nuner of canes left on the
Vi nes.
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Board' s j uri sdi ction. ?
The ALJ relied chiefly on Hrst National Mintenance Gorp. V.
National Labor Relations Board (1981) 452 US 666 [101 S Q. 2573], where the

Lhited Sates Suprene Gourt held that a partial closing of a business was a
nanagerial prerogative not subject to deci sion bargai ning because of its
characterization as a change in the "scope and direction of the enterprise."
nsequently, the ALJ concl uded that effects bargai ning pertains only to
changes in the "scope and direction of an enterprise" which have a potential
effect upon continued enpl oynent. S nce the change in pruni ng net hods
i nvol ved here was not a change of that nature and had a direct effect upon a
nandat ory subj ect (wages), the ALJ concluded that the decision itsel f was
subj ect to bargai ni ng.

The ALJ al so viewed the change i n pruning net hods as anal ogous to

changes found fully bargainable in two earlier cases. In Seak-Mite. Inc.

(1983) 9 ARB No. 11, the Board found that a decision to change the picking
order of nushroombeds was bargai nabl e because it potentially affected pi ece
rates. In Mke O Gnnor Chevrolet (1974) 209 NLRB 701 [85 LRRM 1419], the
National Labor Rel ations Board (N.-RB) held that a decision to increase the

nuniber of cars sal esnen nust sell was negoti abl e.
Wileit istruethat effects bargaining first arose in the

context of decisions affecting the "scope and direction of

’As there was no exception filed to the AL)'s determination that
Brighton satisfied its obligation to bargain, we adopt that finding pro
for na.
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the enterprise,” such as plant closings, we believe that the underlying
principles nay al so apply to | ess fundanental decisions. Such decisions are
sonetines referred to as those lying wthin the "core of entrepreneuri al
control ."® Wiile this Board has found actions akin to partia closures not to be
subj ect to deci si on bargai ning, * the Board has al so found only an effects

bargai ning obligation wth regard to nore mnor natters that do not appear to

i nvol ve a change in the "scope and direction of the enterprise.” (Paul W
Bertuccio (1983) 9 ALRB Nb. 61 (decision to sell garlic crop for seed not

negoti abl €); Tex-Gil Land Managenent. Inc. (1985) 11 ALRB No. 31 (di sconti nuance

of use of own swanpi ng trucks and deci sion to convert vineyards fromtabl e grape
to raisin production not subject to decision bargai ning); Tex-CGi Land
Mnagenent, Inc. (1986) 12 ALRB No. 26 (deci sion on when to prune a nanageri al

right subject only to effects bargaining).)
W al so agree wth Brighton that the cases cited by the ALJ are
distinguishable. In Seak-Mite. Inc., supra, the change involved only the order

i n whi ch nushroombeds were picked, and did not invol ve a change in grow ng

net hods or any other natter

*Thi s phrase was first used by Justice Sewart in his concurring
opinion in Hbreboard Paper Products Gorp, v. NLRB (1964) 379 US 203, 204
[85 S @G. 398,409], where he sought to explain the limts of the Gurt's
holding in that case that subcontracti ng was negoti abl e.

“Gardinal Distributing G. (1984) 159 Cal . App. 3d 758 [205 Cal . Rotr.
860] (decision to discontinue growng of certain crops and | easing of | and
not negotiable); Hghland Ranch (1981) 29 Gal.3d 848 [176 GAl . Rotr. 753]
(effects of sal e of business negotiabl e).
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central to the operation of the business. S mlarly, the change in Mke

O Gnnor (hevrol et, supra, involved only an increase in a sal es quota, which

did not touch upon the owner's right to control how the busi ness oper at ed.
Here, in contrast, the change was based on a determnation that |eaving nore
canes on the vines woul d increase yields. Mreover, it was not the change in
pruning nethods itsel f that was of concern to enpl oyees, but nerely the
effects thereof upon wage rates. Qonsequently, we concl ude that the change in
the nunber of canes left on the vines lies wthin "the core of entrepreneurial
control" and therefore was not subject to decision bargai ni ng.

The January 2. 1990 Vdl kout

Lhaut hori zed strike activity nay be unprotected if it is
i nconsi stent wth the positions or policies of the union, because such
activity is in derogation of the union's exclusive representative status.
(e e.g., AL, Inc. (1985 275 N.RB 84 [118 LRRVI1610].) However, even
unaut hori zed strike activity wll be protected if it is in support of the
union and its previous actions or denands. (lbid; Energy Gal | ncone

Partnership (1984) 269 NLRB 770 [116 LRRM1019].) Qur dissenting col | eague

asserts that the January 2, 1990 wal kout was unprot ected because the crew
nenber s sought to negotiate directly wth Brighton supervi sors and nade
denands contrary to what the Lhited FarmVWrkers of Anerica, AH.-A O (UFWor
Lhion) had already agreed to. The record does not support that view of

events.
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Wiile the crewnenbers clearly asserted that they wanted a | ower
quota, they did not actually seek to negotiate right there in the fields.
G ew nenber Arturo Espinosa credibly denied that the workers sought to
negotiate directly wth Brighton and he clai ned to have tol d Personnel
Minager (nzal o Estrada that the natter shoul d be negotiated wth the Uhion.
Qnce the workers nade their conpl ai nts known and were told by the forenen and
personnel nanager that they could not provide inmedi ate relief fromthe quotas,
the workers left to seek the assistance of the UFW Rather than undermning the
role of the Lhion, the purpose of the wal kout was to involve the Lhion in the
dispute. The testinony of M ncente Ros cited by our dissenting coll eague is
not to the contrary.

Mreover, at the tine the crew nenbbers wal ked of f the job, the
UFWhad neither agreed to nor waived the right to bargain further over the
quotas. The parties negotiated over the quotas on Decenber 29, 1989.
Brighton agreed to sone nodification in the quotas and the URWnegoti at or
responded by saying that he woul d have to check wth the workers. As the
ALJ properly concluded, this response served to reserve the workers' right
to disagree. Nb agreed upon deadl i ne was set wthin which the UFWwas to

check wth the workers and report back to Brighton.

°A vai ver of bargaining rights nust be "clear and unmstakable." (N.RB
v. Southern Galifornia Edison @. (9th dr, 1981) 646 F.2d 1352, 1364
Grdinal Dstributing @. v. ALRB supra.)
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S nce Decenber 29 fell on a Fiday and the wal kout occurred on
January 2, wth the intervening three days consisting of a weekend and a
hol i day, the UPWcoul d not be deened to have agreed to the quotas or wai ved
the right to further bargaining by the tine of the wal kout.® onsequently, it
cannot be concl uded that the workers' denands on January 2 were contrary to
the position of their union. Rut nost sinply, the UFWhad not yet taken a
firmposition. The UFPWs failure to later request further bargaining is
inmaterial inlight of the lack of any other indication that it di sapproved of
the wal kout at the tine it took place.” The UPWdid i nmediately contact

Brighton on the workers' behalf. Wen Brighton insisted that they were fired,
the UPWsubsequently filed the unfair | abor practice charges which are the
subj ect of this proceed ng.

In sum the January 2 wal kout, like the April 2 wal kout, was not
in derogation of the statutory role of the UPWas excl usive representati ve.
It was therefore protected activity. To find otherwse is to msconstrue the

nature of the rule set out AAL. Inc. and Energy Goal |ncone Partnership,

supra. To be in derogation of the role of the union, conduct nust by its

®t appears fromthe record that the crewin question worked on Saturday,

Decenber 30, but did not work again until the norning of January 2 when the
val kout occurr ed.

The facts of the case cited by our dissenting col | eague stand in stark

contrast to those involved here. In AAL. Inc., supra, two nurses wal ked off the
job in protest of the nunber of nurses aides on duty. This was contrary to the
stated position of their union in negotiations and they were i nmedi at el y

adnoni shed by the union president that their actions violated union policy.

-7-
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nat ure seek to supplant or undermne the union as the excl usi ve representati ve.
Here, the enpl oyees expressed conpl aints that were not contrary to any stated
position of their union and, when tol d by supervisors that they coul d not renedy
those conpl aints, engaged in a wal kout for the purpose of seeking the Lhion's
assi stance. Such circunstances are nanifestly i nadequate to establish that the
UFWs rol e as excl usi ve representative was under m ned.
RER

Pursuant to Labor Gode section 1160. 3, Respondent Brighton
Farming Gonpany, Inc., its officers, agents, successors® and assigns,
shal | :

1. Cease and desist from

(a) Dscharging, or otherwse discrimnating

agai nst, any agricultural enpl oyee wth regard to hire or tenure of enpl oynent or
any termor condition of enpl oynent because he or she has engaged i n concerted

activity protected by section 1152 of the Act.

(b) Inany like or related manner interfering

®uring the Hearing, the parties stipulated that, shoul d conpliance
proceedings be required inthis matter: "Neither Mrk W Burrell, Receiver
nor Feliz Mneyard, Inc. wll object to any allegations that they are
successors to Brighton Farming Gonpany, Inc. . . . based upon lack of their
i ncl usion as Respondents in the underlying unfair |abor practice proceed ngs
or any other failure of the General (unsel to litigate the successorship
issues at the unfair |abor practice proceedings;" and ‘[b]y the instant
stipulation, neither Mrk W Burrell, Receiver nor Feliz Mneyards, |nc.
wai ves any ot her substantive defenses that they nay have to any potential
allegations that they are successors to Brighton Farming Gonpany, |nc.,
i ncl udi ng any def enses based upon the | aw of recei vership."
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wth, restraining or coercing any agricultural enployee in the exercise of the
rights guaranteed by section 1152 of the Act.

2. Take the followng affirnative acti ons which are deened
necessary to effectuate the policies of the Act:

(a) Afer Norma J. Gastro, Rosaura Arguel | o,

Horinda Mntoya, Juliana Alverez, Arturo Espinoza, Juan A nanza, Mnuel a
A nanza, Norna Montoya, Julian Delgadillo, Santos Mrin, Enesto Garcia, Ruben
Franco, Mcente Ros, Mrgarito Qortes, Jose M Zuniga, Fancisco Mzari,
Jorge BEnrique Val dez, Lourdes Dorane, Hiseo Mctezuna, Luz Mria Mzari,
Lazaro Arriaga, M ncente Riuiz, Fancisco Resales, Garlos Qorella, Ramro
Mendoza, Antonio Qtiz, Jesus Gorella, Yol anda Angui ano, and Antoni a Mendoza
inmedi ate and full reinstatenent to their forner, or to substantially
equi val ent, positions, wthout prejudice to their seniority and other rights
and privileges of enpl oynent; and reinbburse themfor all |osses of pay and
ot her economc | osses they have suffered as a result of their being
di scharged, the anmounts to be conputed i n accordance wth established Board
precedents, plus interest conputed in accordance wth the Board s decision in

E W Mrritt Farns. (1988) 14 ALRB Nb. 5.

(b) Preserve and, upon request, nake available to the Board
and its agents, for examination, photocopyi ng and ot herw se copying, all
payrol | and social security paynent records, tine cards, personnel records and
reports, and all other records rel evant and necessary to a deternmination, by

the Regional Drector, of the backpay period and the anounts of
-0
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backpay and interest due under the terns of this Qder.

(c) Sgnthe attached Notice to Agricul tural
Enpl oyees and, after its translation by a Board agent into all appropriate
| anguages, nake sufficient copies in each |language for the purpose set
forth in this Qder.

(d) Mail copies of the attached Notice, in al appropriate
| anguages and, wthin 30 days of issuance of this Qder to all agricultural
enpl oyees in its enpl oy fromJanuary 1, 1990 to Decenber 31, 1990.

(e) Post copies of the attached Notice in all
appropriate | anguages, for 60 days, in conspicuous places onits property,
the exact period(s) and place(s) of posting to be determined by the Regi onal
Drector, and exercise due care to repl ace any Notice which has been al tered,
def aced, covered, or renoved.

(f) Won request of the Regional DOrector or his designated
Board agent, provide the Regional Drector wth the dates of its next peak
season. Shoul d the peak season have al ready begun at the tine the Regi onal
Drector requests peak season dates, informthe Regional Orector of wen the
present peak season began and when it is anticipated to end, in addition to
informng the Regional Drector of the anticipated dates of the next peak
season

(g) Arrange for a representative or a Board agent to
distribute and read the attached Notice, in al appropriate | anguages, to all

of its enpl oyees on conpany tine and property
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at tine(s) and place(s) to be determned by the Regional Drector. Follow ng
the reading, the Board agent shall be given the opportunity, outside the
presence of supervisors and nanagenent, to answer any questions the enpl oyees
nay have concerning the Notice or their rights under the Act. The Regi onal
Drector shall determne the reasonabl e rate of conpensation to be paid by
Respondent to all piece-rate enpl oyees in order to conpensate themfor tine
|l ost at the readi ng and questi on-and- answer peri od.

(h) Notify the Regional Orector in witing,
wthin 30 days of the issuance of this Qder, of the steps it has taken to
conply wthits terns, and nake further reports at the request of the Regional
Drector, until full conpliance is achi eved.

DATHD June 5, 1992

BRIE J. JANGAN Chairnan’

JIMELLIS Mentoer

*The signatures of Board Meners in all Board deci sions appear with the
signature of the Chairnan first (if participating), foll oned by the
signatures of the participating Board Menbers in order of their seniority.

-11-
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MEMBER RAMCS R GHARCBON Dissenting in Part and onecurri ng

in Part:
| dissent fromthe ngjority's finding that the

enpl oyees who wal ked of f the job on January 2, 1990, were engaged in activity
protected by the Agricultural Labor Relations Act (ALRA or Act).

The record herein denonstrates that both Brighton Farming Q. ,
Inc. (BEwployer) and the Lhited FarmVWrkers of Anerica, AHL--AQ (WRWor
Lhi on) recogni zed that because of variations in factors such as the variety
of grape, the age of the vines and the condition of the field, a reasonabl e
piece rate or quota for one location at one tine mght not be reasonabl e for
other locations at other tines. Further, the parties realized that
reasonabl e rates and quotas are difficult to establish beforehand, rather
than after the workers have actual |y begun to performthe operation and can

see howlong it takes. Recogni zi ng
-12-
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these difficulties, Brighton proposed that they be sol ved by establishing an
initial rate and quota for each operation for each variety of grape. The
figures would be given to the Lhion shortly before the operation began, and it
woul d have a few days to consider them |If they objected, a neeting woul d be
schedul ed to resol ve the nmatter; if not, the reestablished rate and quota
woul d renai n in effect.

This was the procedure which the Lhion and the Gonpany had wor ked
out to deal wth the wage i ssues which arose while the contract was bei ng
negotiated. During the year which the contract was under negotiation, that
procedure was fol lowed. The Enpl oyer woul d notify the Lhion of its intentions
bef or ehand and the Lhi on woul d ei ther schedul e a neeting to discuss the natter
or it mght wait until the work had begun before asking to neet. Both sides
woul d then gather the rel evant perfornance infornati on and neet to discuss the
rate and quota whi ch had been established. [If Brighton was convinced that a
higher rate was justified, it would be increased and earni ngs woul d be
adjusted retroactively; if it felt that the quota was too high, it woul d be
| ower ed.

n Decenber 1, 1989, Respondent's negotiator Thonas S ovak
notified Lhion negotiator Arturo Gnzal es that pruni ng woul d begi n on Decentoer
12, and proposed piece rates identical to those of the previous year. He also
stated that workers woul d be expected to neet a pruning quota sufficient to

equal a base wage of at |east $5.70 per hour. n Decenter 11, Jovak fol | owned
up
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wth a letter nodifying the quotas downward and spel ling themout in greater
detail .

The parties net on Decenter 14. During the neeting, the Lhion
confined itself to discussing Respondent’s final offer. A though S ovak
spent sone tine going over the procedure for setting piece rates, the Lhion
nade no attenpt to discuss the actual quotas and piece rates whi ch had been
announced for pruning. On Decentber 29 S ovak and ot her conpany
representati ves net wth GQustavo Ronero, nmanager of the URWs local offi ce,
and nentbers of the Ranch Gonmttee. The enpl oyees were unhappy wth the
rates and quotas, since they believed nore was bei ng asked of themthan in
previous years. S ovak was eventual |y convinced that changes in pruning
net hods had sl oned the workers down, and he therefore offered to increase the
piece rates retroactively and to lower the quota. In response to Ronero' s
question, "Are you wlling to do anything nore?', dovak answered that the
conpany had gone as far as it could. Ronero responded, "Vél |, okay," and
indi cated he would tal k to the workers.

Sovak testified that Ronero' s response was the typi cal formof
assent fromUAWnegotiators, who al ways | eft thensel ves "this little out" of
having to talk to the enpl oyees. The parties did not have a practice of
formal |y signing off on agreenents. However, if there was no further
response fromthe Lhion, as it was in this case, then the conpany woul d

proceed to inpl enent what it viewed as an agreenent between the parties.

-14-
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n January 2, 1990, a crewworking under forenman Arnul fo
Rodri guez started pruning about 6:00 a.m About three hours |ater, sone of
the crew nenters approached the forenman and conpl ai ned that they were havi ng
difficuty neeting their quotas, Rodriguez expl ai ned there was nothi ng he
coul d do, so the crew nenters next spoke wth foreman Juan A varez, who was
present checking the crews work. On cross-examnation by M. S ovak, crew
nenber M cente Ros testified to the fol | ow ng:

Sovak: Q Wen M. Avarez arrived, you were the
one that did nost of the talking in the crew

correct?
A Yes.
Q And you, on behalf of the people in the crew asked M. A varez
to lower the quota, correct?
A Yes.
Q And you asked himto reduce it, correct?
A Uh-huh. Yes.
Q And hetold you that he couldn't. Isn't that true?
A Yes.'

Avarez then cal | ed the Gonpany' s personnel nanager, Gonzal o
Estrada, who cane to the field to talk to the workers. Qew nenber R os
testi nony on cross-examnation continued as fol | ows:

Sovak: Q Ater M. Estrada told you that he was

not going to do what you asked himto do, did you tell
himthat you were going to go to the union at that
ti ne?

A N Vddnt tell him

ranscripts, Wol. |, pages 120-121,
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Q And nobody inthe crond said, "Let's go to the union,” when M.
Estrada was t here?

A N

Q Ad i}(’)ended, basically, wth himtelling you to go back to
wor K

A Yes.?

F fteen crew neners refused to do so and went instead to the Lhion office
to conpl ai n.

Lhder clearly established National Labor Rel ati ons Board (NLRB)
precedent, unauthorized strike activity by bargai ning unit enpl oyees in
support of denands which are not consistent wth their union's denands i s not
protected by the | aw because it is in derogation of the union's representative
status. (AAL, Inc. (1985) 275 NLRB 84 [118 LRRVI1610].) In AAL, Inc., two
enpl oyees wal ked of f their jobs in protest of over the enployer's refusal to
increase staffing levels. Their union had consi dered but deci ded agai nst
offering a contract proposal for specific staffing nuniers, and i nstead the
parties' contract called only for joint enpl oyer and uni on nonitoring of
staffing levels. The NLRB hel d that the wal kout had occurred wthout prior
uni on know edge or aut horization, and that the enpl oyees' dissident action was
unprotected because it interfered wth the statutory systemof bargai ning by
I nposi ng a secondary bargai ning front on the enpl oyer and under mni ng t he

status of the exclusive bargaining agent. (ld., 275 NLRB at 86.)

“Transcripts, Wl. |, page 123
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Here, the enpl oyees wal ked of f the job when Bri ght on nanagenent
refused to negotiate directly wth themover piece rates and quotas which the
Lhi on had agreed upon. Onh Decenber 29, the pruning changes and their effect
on earnings and quotas were fully discussed, and the rates and quotas were
readj usted and agreed to by the Lhion subject to their checking pronptly wth
the enpl oyees. The enpl oyees' actions on January 2 clearly denonstrate that
they were attenpting to bargain directly wth Brighton nanagenent, in
derogation of the Lhion's representative status. The enpl oyees conpl ai ned to
nanagenent personnel about the quotas their Lhion had al ready agreed to, and
val ked of f the job when the supervisors refused to negotiate directly wth the
workers. | findit significant that the Lhion, followng this incident,
failed to request further negotiations and thus never, even after the fact,
took a position in support of the workers' denmands for |ower quotas. This
failure indicates that the Lhion well understood that it had al ready agreed to
the negotiated quotas. Evenif the Lhion had not finally agreed to the quotas
bei ng applied on January 2, 1990, | would find the enpl oyees' attenpt to
negoti ate a rate change directly wth their Epl oyer to be unprotected
activity in derogation of their Lhion's rol e as excl usi ve bargai ni ng
representative.

| woul d concl ude that the crews action in wal king off the job on
January 2 when the Enpl oyer refused to negotiate directly wth themthus

constituted unprotected activity.
-17-
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Therefore, Brighton's discharge of those enpl oyees did not constitute
an unfair |abor practice.

However, | concur inthe ngority's holding that the April 2
val kout constituted protected activity. Or Mrch 12th, Sovak notified the
Lhion that |eafing woul d begin on Mrrch 16 and proposed an initial rate and
quota. Negotiations were requested and after several neetings held in md-
March, the Epl oyer proposed a piece rate for fields where the | eafing was
light and a higher one where it was heavier. No further neetings were hel d
between the Lhion and the Enpl oyer. On Mrch 31, a crewworking under forenan
Leo Mizari was assigned to performleafing in a "heavy" field. Athough it
is not clear whether this was the first tine that the crewhad leafed in a
heavy field, the work was different enough that the forenman felt it necessary
to begin the day wth a brief training session on howit was to be perforned.

After two hours, crew nenbers began conpl ai ning that the piece
rate was too low Personnel Minager Gnzal o Estrada had arrived and told the
crewthat he would talk to the Lhion, and in the neanti ne he convi nced them
to go back to work. However, by April 2 Estrada had not been abl e to contact
the UFW and crew neners were still not satisfied. On this occasion,
however, the crewdid not attenpt to negotiate a newrate wth nanagenent .

Jorge BEnrique Val dez, a crew nenter, testified to the fol |l ow ng:

-18-
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Gardenas: Q After Leo Mazari told the truth that
there was going to be no change, what, if anything,
did the crew do?

A W toldhmthat we wanted a change wth regards to
that, and he said that the union was in agreenent wth the conpany
as towhat it was doing wth the workers.

Q Ater Leo said that, did you say anythi ng?

A Yes. | told himthat there was no way the union could be in
agreenent wth the conpany in regards to that work.

Q D d you say anything el se?

>

Yes.

O

Wiat di d you say?

>

W asked himfor permssion to go to the union to find out
whet her what he was sayi ng was true.

Wat did Leo Mizari say in response?
Nothing. (hepa was the one who spoke.
DOd the forel ady, Chepa Mizari, say anythi ng?
Yes.
Wat did she say?
That, if we left, we were fired.
Now was the crew present during this conversation?
Yes.
D d you say anything in response to what Forel ady Mizari sai d?
Yes.
Wiat di d you say?

> 0> >0 >» 0 >» 0 > O

That we were not abandoni ng our jobs; that we were
aski ng thg forenman for permssion to go see if what he was sayi ng
was true.

Transcripts, Wl. |1, pages 163-164.
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Qubsequent |y, 14 nenbers of the crewleft to go speak wth Gustavo
Fonero at the Lhion office. The UFWnet wth Brighton a fewdays |later and
the rate was increased retroactively. Thus, unlike the January 2 wal kout, the
Aoril 2 wal kout was an attenpt by the enpl oyees to have their Uhion
renegotiate rates which had not yet been finally established by the Enpl oyer
and the thion. S nce the crewon this occasion was attenpting to work through
their certified bargaining representative, rather than in derogation of it, |
agree wth the ngjority that their wal kout constituted activity protected by
the ARA and that Brighton therefore viol ated the Act by di schargi ng themfor
that activity.
Dated: June 4, 1992

| VONNE RAMCS R GHARCBON - Mentoer
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CGAE SUIMRY

BR GITON FARMNG AQ, INC 18 ARB No. 4

(WY Gase Nos. 89-(E59-EC
90- (& 14-EC
90- (& 32-EC
90- (& 33-EC

Backgr ound

This natter involves allegations that Brighton Farming ., Inc. (Brighton)
changed various pruning nethods wthout first providing notice and an
opportunity to bargain to the Lhited FarmVrkers of Anerica, AH.-AQ O (URW
and unl anf ul |y di scharged two crews, one on January 2, 1990 and one on Apri |
2, 1990, for walking off the job in protest of existing piece rates and
guotas. On January 21, 1992, Administrative Law Judge Janes V@l pnan (ALJ)

i ssued a deci sion in which he dismssed the refusal to bargain all egati ons
and sustai ned those dealing wth the discharge of the two crews.

The ALJ found that the only all eged change in pruni ng nethods that was
denonstrated on the record was an increase in the nunber of canes | eft on the
vines. He concluded that while Brighton had a duty to bargai n about the
change, that duty was satisfied by the bargai ning that took pl ace two weeks
after the change was inpl enented. The ALJ found that the UFWdid not seek to
resci nd the changes, but nerely to have piece rates and quotas adjusted to
account for the changes, which Brighton agreed to do. Further, the ALJ found
that it was the UFWs fault, not Brighton's, that the negotiations took pl ace
two weeks after inplenentation. The General Gounsel did not file exceptions
tothe AL)'s dismssal of the bargaining allegations. Brighton did file an
exception on this issue, agreeing wth the result but arguing that only the
effects of the pruning changes, not the decision itself, were negotiabl e.

It is undisputed that the two crews were discharged for wal king off the job.
The ALJ found the discharges unl awful because he rejected Brighton's clam
that the wal kouts were unprotected either because they violated an oral no-
strike clause or because the enpl oyees were acting contrary to the policies
and objectives of their union. Instead, he found that there was insufficient
evidence of a no-strike agreenent and that the UPWhad not agreed to rates or
quotas that were contrary to the strikers denands. Further, the ALJ found
that the strikers did not seek to negotiate directly wth Brighton and wal ked
out for the express purpose of seeking the UPVs assi stance.

The Board' s Deci si on

The Board agreed wth Brighton that the change in pruning nethods was
subject only to an effects bargai ning obligation.



dting several of its earlier decisions (see Bd. Dec., p. 4), the Board
disagreed wth the ALJ that effects bargai ning pertains only to changes in
the "scope and direction” of an enterprise. Hnding that the change in the
nuniber of canes left onthe vines lies wthin the "core of entrepreneuri al
control ," the Board concluded that it was not subject to decision

bar gai ni ng.

The Board affirmed the ALJ's finding that the crew nenbers-who wal ked of
the job on April 2, 1990 were unlawul |y discharged. A nmajority of the
Board al so affirned the finding that the D scharge of those who wal ked out
on January 2, 1990 was also unlawful. The ngjority agreed wth the ALJ that
t he evi dence showed that the crew nenbers did not attenpt to negotiate to
the exclusion of their exclusive representative and that the wal kout was for
t he express purpose of involving the UFWin the dispute over guot as.

Further, the ngjority rejected the claimthat the crew nenbers' denands were
contrary to what the UFWhad previously agreed. The majority found that at
a Decener 29 bargai ni ng session the URAWs negotiator reserved the workers'
right to disagree wth Brighton's | atest proposal on quotas by saying that
he woul d have to check wth the workers. S nce the wal kout occurred on the
norning of January 2, only the second workday after Decenber 29 for the
crew and presunably the first workday for the UFWand for Brighton's
negotiator, the UAWcoul d not be deened to have waived the right to bargai n
further at the tine of the wal kout.

The Goncurrence and O ssent

Menber Ranos R chardson concurred wth the najority on all issues except the
protected nature of the January 2 wal kout, which she woul d find to have been
unpr ot ect ed because it was in derogation of the UPVs rol e as excl usi ve
bargai ning representative. In her view the record supports a findi ng that
the crew nenters attenpted to negotiate directly wth Brighton
representatives inthe fields. Further, she would find that the crew
nenber s' denands were contrary to the position of the URWbecause the UFW
had al ready agreed to Brighton's latest quota proposal by wai ving the right
to further bargaining by failing to pronptly notify Brighton that the quotas
establ i shed on Decener 29 were not satisfactory.

This Gasse Surmary is furnished for infornation only and is not an official
statenent of the case, or of the ALRB
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JAMES VO PMMNN This case was heard by ne in H Centro, Galifornia,
onJuly 9, 10 and 11, 1991.

It is based on a conplaint, issued August 24, 1990, which alleged that
the Respondent viol ated the Act by changi ng the nethod and nanner in which
grapes were to be pruned wthout first notifying and bargaining wth the
Lhited FarmVrkers as the certified bargai ning representative of its
enpl oyees. It further alleged that one crewwas illegally di scharged on
January 2, 1990, for striking to protest the effect of those changes on their
earnings and work and that another crewwas |ikew se discharged on Aoril 2,
1990, for engaging in a simlar protest.

The Respondent answered denyi ng that there had been any significant
changes in pruning nethods or that it was obligated to bargai n over such
changes as were nade, and contending that, in setting wage rates and quot as,
it had foll oned procedures to which the Charging Party had previously
assented;, it also argued that the Lhion had agreed to certain of the rates
and quotas and had wai ved bargai ning over the changes in horticul tural
practices. Wth respect to the discharges, Respondent contended that the
strikes were not protected because the union had agreed that there woul d be
no strikes and because the enpl oyees were acting contrary to the policies and
obj ectives of their union.

The Charging Party neither appeared nor intervened. Both the General
unsel and the Respondent filed post hearing briefs.

Lpon the entire record, including ny observation of the wtnesses, and

after careful consideration of the argunents and



briefs submtted, | nake the followng findings of fact and concl usi ons
of law
HNJ NS OF FACT
l.

Brighton Farming Gonpany, Inc. is an agricultural enpl oyer wthin the
neani ng of 81140.4(c) of the Act. A the Pre-Hearing nference it
acknow edged that it was the | egal successor to the David Feednan ., Inc.
and, as such, inherited Feednan's obligation to bargain wth the Lhited Farm
Wrkers as the excl usive bargai ning representative of its enpl oyees.
Brighton's non-supervi sory farning enpl oyees are agricul tural enpl oyees
w thin the neaning of §1140.4(b).* The Lhited FarmVrkers of Anerica is a
| abor organi zation wthin the neani ng of 81140. 4(f).

1.

Brighton Farmng grows grapes in the Gochella Valley. |n Decenber 1988,
when it took over the operations of the David Feednan Gonpany, its attorney,
Thonas J ovak, inforned the UPNVthat it was ready to enter into negotiations
for alabor agreenent and that he woul d be its spokesnan.

The Lhion initially designated Ben Haddock as its negotiator. Several
sessions were held in January 1989, but those schedul ed for February were
cancel ed when the Lhion inforned 3 ovak that Middock was unavail abl e; |ater,

he | earned that Mddock was no longer wth the Lhion. No new negotiator was

_ The parties stipul ated to the nanes of the enpl oyees who were
?I schar ged fo)r engagi ng i n work stoppages on January 2 and April 2, 1990.
Joint Ex. A



designated until |ate Mirch when Ken Schroeder took over. Negotiations
proceeded slowy, wth no substantial agreenents bei ng reached, until June
1989, when Schroeder cancel ed the neetings whi ch had been schedul ed. Despite
letters requesting a resunpti on of negotiations, S ovak heard nothi ng nore
fromSchroeder, and it was not until Septenier 1989 that the Lhi on appoi nted a
third negotiator, Aturo Gonzal es.? Gonzal es net with S ovak on Sept enber
14th and 15th, but then cancel ed the neeting set for Septeniber 27th wthout
schedul i ng another. Wien Gnzales called in Gctober to conplain that Brighton
was using outsiders to performbargaining unit work, S ovak took the
opportunity to express his exasperation "wth this pattern of end ess
negotiations to no point” and told Gonzal es that he pl anned to nake a "l ast,
best and final offer". (GC Ex. H) Oh Novenber 3rd, that offer was
presented in the formof a proposed contract (GC Ex. 1) along wth an
invitation to neet "one last tine to have explained any of its terns.” (GC
Bx. H)

Gonzal es wote protesting the last, best and final offer, asserting
that there was no inpasse whi ch woul d permt its inplenentati on, and aski ng
to discuss the offer. (GC BEx. J.)® Sovak replied by letter dated Novenber
16th, offering to neet on Novenber 20th, 27th, 28th or 29th to explain its
terns. (GC

During the period fromJune to Septenber, M. Sovak net wth Del ores
Hierta of the UPWto resol ve specific probl ens which had arisen at Brighton,
but they did not engage in contractual negotiations.

*This letter was dated Novenber 9th, but was apparent!y not posted until
Novenber 13th. (See GC E. K)



Bx. K) Receiving no response to his letter or to a subsequent tel ephone cal |
to the Lhion office, he again wote to Gnzal es on Novenber 20t h, inforning
himthat the QGonpany pl anned to inplenent its offer on Decenber 1st to
coincide wth the onset of the 1990 grow ng season. (Resp. Ex. 1.)

O Novenber 29th, Qustavo Ronero, the nmanager of the UFWs | ocal
office,* called on Gnzal es' behalf to set up a neeting for m d-Decenber.
Decentoer 14th was agreed upon, but Sovak nade it clear that Brighton pl anned
to proceed wth the inpl enentation of its final offer on Decenber 1st.

[,

The two neetings whi ch occurred i n Decentoer --especi al |y the one whi ch
took place on the 29th--are inportant, but to appreciate their significance,
it is helpful first to describe Brighton's basic approach to negotiati ons and
to say sonething of the procedures which the Uhion and the Gonpany had wor ked
out to deal the wages issues which arose while the contract was bei ng
negoti at ed.

Brighton's approach was to pay above average wages; its basic hourly
rate in 1989/ 1990 was $5. 70, conpared to the area average of $5.23. In
return, it expected its workers to be both productive and qual ity consci ous.
That is why, unlike its predecessor, it utilized piece rates whenever possible

and, al ong

“Fonero had cal led Sovak a few days earlier to conplain that the
Brighton was using outside tractor drivers for land preparati on and
planting. (Resp. Ex. 2.)



wth those rates, instituted a systemof production quotas.® Vérkers who
failed to neet the quotas coul d be suspended or di scharged.®

But all vineyards are not the sane; and, even wthin the sane vi neyard,
the tine it takes to performa given operation varies fromparcel to parcel
and fromyear to year, depending on such things as the variety of grape, the
age of the vine, the condition of the field, and so on. Because of this, a
reasonabl e pi ece rate or quota for one location at one tine nay not be
reasonabl e for other locations at other tines. Mreover, reasonabl e rates
and quotas are difficult to establish beforehand; it is nuch easier to
actually performthe operation and see howlong it takes.

Brighton recogni zed these difficulties and proposed that they be sol ved
by establishing aninitial rate and quota for each operation for each variety
of grape. Those figures woul d be given to the Lhion shortly before the
operation began, and it woul d have a few days to consider them |If it
obj ected, a neeting woul d be schedul ed to resol ve the matter; if not, the

established rate and quota would remain in effect, and the union

“The conpany sought to structure these quotas so that the
e?t%hs?(hed piece rate mitiplied by the quota would yield the basic rate
o) . 70/ hr.

s a result of conplaints about the harshness of this practice, the
conpany agreed that warning tickets would be given for the failure to neet
quotas, but no disciplinary action would be taken until the third ticket, at
whi ch poi nt the worker woul d be suspended for three days. A fourth ticket
would result in termnation. It was al so understood that workers who
achi eved over 90%of the quota woul d not be ti cket ed.



woul d be deened to have waived its right to bargain over the issue. Aforna
statenent of the procedure is to be found in Appendix A of Brighton's final
offer. (GC E. |, pp. 52-53.) During the year which the contract was under
negotiation, that procedure was followed, but wth less fornality. Brighton
woul d notify the UFWof its intenti ons beforehand and the Lhion woul d either
schedul e a neeting to discuss the nmatter or it might wait until the work had
begun before asking to neet. Both sides woul d then gather the rel evant
perfornance infornati on and neet to discuss the rate and the quota whi ch had
been established. |If Brighton was convi nced that a higher rate was
justified, it would be increased and earni ngs woul d be adj ust ed
retroactively;, if it felt that the quota was too high, it woul d be | owered.
h Decenber 1st, Sovak notified Gonzal es that pruni ng woul d begi n on
Decenber 12th and proposed piece rates identical to those of the previous
year--35¢C per vine for Perletts, 44¢ for Thonpsons, and 30¢ for H anes,
B ackbeauti es and Exotics. (Resp. Ex. 4; see also Resp. Ex. 5.) He also
indicated that workers woul d be "expected to prune enough vines to neet at
| east the equival ent of the base wage of $5.70 per hour." This was foll owed
by another letter on Decenber 11th, nodifying the quotas downward and spel ling
themout in nore detail--96 vines per 8 hour day for Thonpsons, 85 for
Perletts and Exotics, and 105 for Hanes and B ackbeauties. (Resp. Ex. 6.) A
the sane tine, he indicated that union's failure to object to the rates set

forth in his previous letter constituted, under the terns of his Last,



Best and Hnal Gfer, "a waiver by the UFWof the right to negotiate
over rates in pruning.”

Pruning on the Perlettes began on Decenber 12th. (On Decenfer 14th,

S ovak and other Gonpany representatives net wth Gonzal es and neners of the
Ranch Gonrmittee. During the neeting the Lhion confined itself to di scussing
Brighton's final offer. Athough S ovak spent sone tine goi ng over the
procedure for setting piece rates,’ the Lhion nade ho attenpt to discuss the
actual quotas and piece rates whi ch had been announced for pruning; in fact,
when a nenber of the Ranch Gonmittee attenpted to bring themup, Gonzal es
silenced him saying that other non-economc issues needed to be addressed
first.

Pruni ng on the Thonpsons began on Decentber 23rd or 24th; on the 26th,
Foner o t el ephoned S ovak and asked for a neeting to discuss the piece rate.®
h Decenber 29th S ovak and other conpany representatives net wth Ronero and
nenbers of the Ranch Cormittee. The workers were unhappy wth the rates and
guot as established for the Thonpsons and, to a | esser extent, for the
Perlettes. They explained that nore was bei ng asked of themthan i n previ ous

years and that, as a result, there were havi ng

'Gnzal es denied that the procedure was discussed, but | credit S ovak's
assertion that it was; his recollection, unlike that of Gonzal es, was cl ear
and detailed on this point, and | found it nore believabl e.

®Al t hough Gonzal es had nothing nore to do wth the negotiations after
Decenber 14th, he testified that Qustavo Ronero was not designated to take
his place until Mirch 1990. In the neanti ne, Ronero appears to have
functioned on an ad hoc basis as the Lhion representative for the workers.

8



difficulty neeting their quotas and earning a fair wage.® The workers brought
up a nunber of differences between what was now expected of themand what had
been required in the past. The Gonpany acknow edged that sone changes had
been nade--prinarily an increase in the nunber of canes to be left on the vine
from8 in 1989 to 16 in 1990™--but denied that others represented a departure
fromprevious years. dovak took the position that Brighton was not obligated
to bargai n over the changes whi ch had been nade, but only over their effect on
wages and quotas. He was eventual | y convinced that nore was bei ng requi red of
workers than in the previous season, and therefore offered to i ncrease the

pi ece rate for Thonpsons, retroactively, fromfor 44¢ to 47¢ per vine and to

| ower the quota from96 to 90 per 8 hour shift. A that point, Ronero asked:

9t appears that nost workers were able to neet their quotas, but there
is considerabl e testinony that, in order to do so, they had to work through
their breaks and | unch hours.

PA11 of the changes alleged in 713 of the conplaint were discussed: (1)
cutting the vines and branches and piling themin the mddl e of the row (2
cutting vines whi ch extended over the wres supporting the stakes; (3)
renovi ng dry buds; (4) cutting and renoving half dried trunks and vines; (5)
leaving 16, rather than 8 canes, on the Perlette vines;, (6) renoving vines
whi ch did not produce fruit; (7) renoving green | eaves fromthe vines; and (8)
renovi ng "w dow Vi nes.

19 ovak testified that initially he did not understand how | eavi ng nore
canes Iog the plant woul d make pruni ng sl ower, but he eventual |y agreed that
it woul d



"Aeyouwlling todo anything nore?' | [Sovak] said, "No. |
think we've really cone as far as we can go, Qustavo." And he
says "Wl |, okay." He says, "I want to -- okay. Let ne talk
tothe people.”....
S.... W left. | renenber naking a little "okay" on ny little
notes. And we...raised the rate, reduced the mninum paid the
retro.... (Tr. 271.)
Wen S ovak was asked whether the Lhion cane back wth a clear yes or no to
his proposed increase in the piece rate reduction in the quota, he responded:
The union woul d always leave it wth alittle twst on these things
-- anost always. They...would negotiate wth ne and get as nuch
as they could. | would say, "Look. Thisis far as we go. It's

fine. kay? W're not going any further. V& got a deal™ -- things
like that. (Tr. 272.)

To whi ch the UPNrepresentative woul d reply:

"Vl |, okay, but we really need to talk to the people." [T] he

negotiator always left hinself this little out. o, did they sign

off? No. Dd we have a practice of signing off? No. (l1d.)
Inthis case, as in previous cases, there would be no further response
fromthe union, and the Gonpany woul d proceed to inplenent its |ast
offer. (Tr. 271, 272.)

V.

n January 2, 1990, a crew working under forenan Arnul fo Rodri guez
started pruning at about 6 a.m The crew consi sted of approxi nately 25
wor kers and had begun pruni ng Thonpsons a week or so earlier. Another
foreman, Juan Alvarez, was present checking the crews work, and he ordered
sone of it to be redone. About 9 am, one of the crew nenbers, M ncente
R os, summoned his fell owworkers out of the rows in which they were working

and approached forenan Rodri quez, conpl ai ning that they
10



were bei ng undul y pressured and were having difficulty neeting their quotas.
Rodri quez expl ai ned that there was nothing he could to do; he, too, had been
under pressure fromthe Gonpany to work faster and planned to quit. He
suggest ed that those who exceeded their quotas al |l ow those who were bel ow
quota to receive credit for their excess production. They next spoke wth
foreman Al varez who al so told themthat there was nothing he could do. Wien
R os asked to speak wth another representative, Avarez called the Conpany' s
personnel nanager, Gonzal o Estrada. Wen he arrived, Ros and Arturo
Espi nosa, who had been present at the neeting on Decener 29th, expl ai ned t hat
the crew coul d not continue working under such pressure. Estrada said that no
changes woul d be nade and told the crewthat, if they wanted to keep their
jobs, they should return to work. He gave themfive mnutes to decide.
Ffteen crew neners refused to do so and went instead to the Lhion office
where they spoke to Gustavo Ronero.” Ronero call ed Estrada and was tol d that
the workers had been termnated and woul d not be rei nstat ed.

V.

h March 12th, Sovak notified the Lhion that "leafing" woul d begin on
Mrrch 16th and proposed a piece rate of 20$ per vine and a quota of 228 vines
per 8 hour day. (Resp. Ex. 14.) He left open the possibility of alater
nodi fication of the rate and

“The fifteen were: Norma J. Gastro, Rosaura Arguel l o, Horinda Montoya,
Juliana Alvarez, Arturo Espinoza, Juan A manza, Minuel a A nanza, Norna
Montoya, Julian Delgadillo, Santos Marrin, B nesto Garcia, Riuben Fanco,
Mcente Ros, Mrgarito Gortes, and Jose M Zuniga. Al were di scharged.
(Joint EX. A T1)
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quota because "it is sonewhat difficult to estinate precisely in advance the
appropriate levels." And he went on to say that, under the terns of the
final offer, afailure to pronptly request negotiations woul d be deened a
vai ver of the right to bargain over the proposed rate and quota.
Negoti ations were requested and S ovak and ot her conpany representatives had
several neetings wth Fonero and the Ranch Coormttee i n mid- March in which
actual production figures were reviewed and di scussed. Eventually, the
Gonpany of fered to pay 22% for fields where the leafing was |ight and 28%
vhere it was heavier.® Brighton nay al so have offered to reduce the quota
from228 to 200.™ The last neeting before the wal kout occurred on Mrch
21st. It ended the sane way previous rate and quota negoti ati ons had ended,
wth Ronero saying, "l've got totalk tony people now"” Jovak said, "QK"
(Tr. 318.) And there were no further communications prior to the events
which led to the wal kout on April 2nd. (Tr. 318.)
M
O Saturday, Mrch 31, 1991, a crewworking under forenan Leo Mazari

and consi sting of 40 to 50 workers was assigned to

Bt is unclear fromthe record whether the "heavy" vs. "light"
distinction was tied to the variety of grape. (See Tr. 323.) For our
purposes, it does not natter since all agreed that the | eafing done on Mirch
3lst and April 2nd occurred in a "heavy" field (Tr. 192) where the rate was
to be 28% per vine. (Tr. 132, 134, 161, 247.)

Yt is not entirely clear whether there were to be different nini nuns
for heavy and light fiel ds—200 for one and 228 the other. (Tr. 324-329.)
For our purposes, it does not natter because the di spute whi ch began in Mrch
31st and cul mnated April 2nd concerned the rate, not the quota. (Tr. 243.)

12



performleafing in a "heavy" field Mzari wfe, Josepha (known to the
workers as "Chepa'), was acting as Assistant Forenan. It is not clear
whether this was the first tine that the crewhad |eafed in a heavy field,
but the work was different enough so that Mazari felt it necessary to begin
the day wth a brief training session on howit was to be perforned. (Tr.
194-195.)

Vérk went slowy during the first two hours and a nunier of crew nenbers
began conpl ai ning to each other and to Mazari that piece rate was too | ow
There was sone tal k of stopping. Personnel Manager Estrada arrived about that
tine and indicated that, although the 28¢ rate had al ready been agreed to, he
was wlling to contact the Lhion about increasing it; in the neantine, he
wanted the crewto continue | eafing so that he woul d have an opportunity to
see what the actual production figures were and then discuss themwth the
Lhion. He promsed to have an answer by the fol | owng Monday; however, it is
uncl ear whether he neant first thing Mnday norning or later on during the
day. (Qonpare Tr. 177-178 wth Tr. 232.) The workers agreed to go along wth
his proposal and returned to work.

O the fol |l owng Monday, April 2nd, Mazari planned to begin the day wth
a brief training session on safety, but al nost i rmedi ately, Enrique Val dez
asked if the piece rate was going to be the sane. Mzari told himthat
Estrada had been unabl e to contact the Lhion, but that:

...maybe, towards the end of the day, he woul d have an answer, and

then, as soon as he gave ne the answer, | was going to convey it or

relay it tothem Andin case there would be a retroactive pay
comng towards the

13



workers, that that was going to be done. (Tr. 205.) Manvhile, the 28%
rate previously agreed to would renain in effect. The workers were not
satisfied, and Val dez spoke up and said that they wanted go to the Lhion to
find out what the situation was. Mzari warned themthat if they |eft before
the end of the shift they woul d be considered to have abandoned their jobs.
After nore heated discussion and further warnings of the consequences,
fourteen nenbers of the crewleft for the Lhion office.® There they spoke
wth Ronero, who called the Gonpany and was told that they had been
t er m nat ed.

Afewdays later, the Lhion did neet wth Brighton. As aresult the
rate was increased, retroactively, from28¢ to 35¢ or 36¢ per vine (Tr. 207-
208), but the crew nenbers who had | eft their jobs were not reinstated.

ANALYS 'S ARTHR ANO NS A\D GNIWEH ONS GF LAW
. THE GHANGES | N PRIN NG PROCEDURES

The General unsel alleged in the Gonpl aint and of fered testinony from
workers that, in Decenber 1989, Brighton nade a nuniber of changes in pruning
procedures wthout first notifying the UFWand affording it an opportunity to
bargain. (GC E. E 113, Tr. 52-57, 87-89, 114.) In response, Brighton
presented testinony fromits Ranch Superintendent, Jose Gnez, that--wth

“The fourteen were: Francisco Mizari (Leo' s bother), Jorge BEnrigue
Val dez, Lourdes Dorane, Hiseo Mctezuna, Luz Mria Mazari, Lazaro Ariaga,
M ncente Ruiz, Fancisco Resal es, Garlos Gorella, Ramiro Mendoza, Antonio
Qtiz, Jesus Qurella, Yolanda Angui ano, and Antonia Mendoza. Al were
discharged. (Joint Ex. A 1 2.)
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the exception an increase in the nuner of canes to be left on the vines (Tr.
351-352)--not hi ng was asked of the crewin 1989-90 that had not been asked in
previous years. According to Gnez, two of the alleged changes--cutting and
renoving hal f dried trunks and renovi ng non-produci ng vi nes--continued to be
perforned, as they always had, by separate crews (Tr. 350-351); the other

al | eged changes--cutting vines and branches and piling themin the mdd e of
the row renoving dry buds, renoving green | eaves, and renovi ng "w dow

vi nes--were nornal procedures whi ch crew nenters had perforned i n previ ous
years. (Tr. 348-350; 352-354.)%

h this record, | amunabl e to determne whet her there were any changes
other than an increase in the nunber of canes to be left on each vine. Qven
the posture of this case, such a determnation is probably unnecessary; for,
whi | e bot h sides di sagree over the nature of the changes, they agree that
nore was expected of the pruning crewin 1989-1990 than in previ ous years
and, therefore, that sonme kind of bargai ning obligation did accrue.

Brighton takes the position that its obligation was only to bargai n over
the "effects" of the increased workl oad, and not over the change(s) which | ed
tothe increase. It argues that it satisfied that obligation when it
fol l oned the accepted practice of notifying the union beforehand of its

wllingness to neet and

“Gonez testified that he was unabl e to nake any sense of one of the
al | eged changes--cutting vines whi ch extended over the wres supporting the
stakes. (Tr. 349.)
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bargai n over piece rates and quotas. It points out that the Lhioninitially
failed to request a neeting and then, when the neeting did occur on Decenfer
14th, avoided the issue. It was not until Decenber 29th that Lhion finally
got around to the problem and, when it did, the Gonpany not only bargai ned
the matter out, but agreed to increase the piece rate and | oner the quota.

Wile | disagree wth Brighton's characterization of its bargai ni ng
obligation, | neverthel ess conclude that it did satisfy that obligation.

In Hrst National Miintenance Gorp. v. NNRB 452 US 666 (1981), the

Quprene Qourt distingui shed the three kinds of nanagenent deci sions and
their attendant bargai ning obligations;

Sone managenent deci si ons, such as choi ce of advertising and

pronoti on, product type and design, and financing arrangenents, have
only an indirect and attenuated i npact on the enpl oynent
relationship. (ld. at 676-677.)

Qrver those, a union has no right to insist on bargai ni ng.

Q her nanagenent deci si ons, such as the order of succession of
| ayof fs and recal | s, production quotas, and work rules, are

al nost excl usivel y "an aspect of the rel ationshi p* between
enpl oyer and enpl oyee. (1d.)

Qver those, a union has the right to bargain fully. The third type of

nanagenent deci si on:

Invol v[es] a change in the scope and direction of the enterprise
[and] is akin to the decision whether to be in business at
al....[while] at the sane tine this decision touches on a natter
of central and pressing concern to the possibility of continued
enpl oynent and the retention of the enpl oyees' very jobs. (Id.)

A union has the right to bargain over the effects of such
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deci sions, but not over the decisions thensel ves.

The nanagenent decision to | eave sixteen, rather than eight, canes on
the vine is not a change in the scope and direction of the Brighton's
"enterprise".” (See Bruce Church, Inc. (1985) 11 ALRB No. 9, ALJID pp. 18-
19.) It is, therefore, outside the anbit of what the Suprene Gourt and the

NLRB nean when they speak of "effects" bargaining. (See Qis Hevator .
(1984) 269 NLRB 891 (Qis Hevator 11).) Rather, it falls squarely wthin

the second category of nanagenent deci sion because it has--as both sides
acknow edge--a significant inpact upon earnings and production quotas. In
Seak-Mite, Inc. (1983) 9 ARB No. 11, the enpl oyer changed the order in
whi ch nushroombeds were to be picked in a way which forced its piece rate
workers to begin picking inless plentiful |ocations, thereby creating the
possibility that they would earn less. (ALJD pp. 50-51.) The Board
affirnmed its Admnistrative Law Judge' s concl usion that the enpl oyer viol ated
81153(e) of the Act by "unilaterally changing its picking
procedures...wthout providing notice and an opportunity to bargai n about
themto the Lhion."® (See Sip @n. pp. 2, 9; ALJD pp. 112-113; see al so
Mke O Gonnor Chevrol et (1974) 209 NLRB 701, 703-704 (increase in nunier of

cars sal esnen nust sell).) | therefore conclude that the change nade by

Brighton was fully bargai nabl e.

YAnd the sane is true of the other alleged changes in pruning
net hods.

BA rel ated change, which created a risk of injury, was |ikew se
found bargai nable. (ALJD pp. 50-51, 112-113.)
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However, in the circunstances here presented, | do not believe that
Brighton's mischaracterization of its bargai ning obligation prejudi ced
negoti ations. Qn Decentber 29th, the entire issue--both the changes and their
effect on earnings and quotas--was fully di scussed, and both the Lhion and the
Ranch Conmittee nade it clear that their prinary interest was not in changi ng
the procedures, but in having rates and quotas readjusted to take theminto
account. Brighton agreed and offered to increase the rate and | ower the
guota. That the natter was not discussed until two weeks after the fact was
the Lhion's fault, not Brighton's.®

| therefore recoomend the di smissal of those portions of the
Gnplaint wiich allege that Brighton failed to bargain over those changes
which were nmade in Decenber 1989. (GC E. E s 13, 14, 22, and the
appl i cabl e portion of § 23.)

1. THE WALKQJTS ON JANLARY 2ND AND APR L 2ND

Both the conduct of the 15 neners of Arnul fo Rodriquez' crew on January
2nd in refusing to return to work because they believed that the amount of
pruni ng expected of themwas unfair and the conduct of the 14 nenbers of Leo
Mzari's crewin leaving work to go to the Lhion to determne what had been

done to about

It could, | suppose, be argued that Brighton shoul d have contacted the
Lhi on beforehand to expl ain the change[s] it planned. But the only change
whi ch the Gonpany conceded- -1 eavi ng nore canes on the vi ne--was one where the
adverse effect on pruning speed was not at all self-evident. 9 ovak
testified that he did not realize that it would slowthe pruning rate. Uhder
t hose ci rcunst ances, the Gonpany was not obligated to bargain until it becane
clear what the effect of the change was.
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increasi ng the piece rate they were receiving for |eafing appear, on the face

of it, to be protected by § 1152 of the Act. In Seak-Mite, Inc., supra, the

Board sustained its Admnistrative Law Judge' s determnation that a

spont aneous work stoppage to protest a change in the nanner in which
nushroons were to be picked was protected (Sip on. p. 2, AJDp.101); and
in Gunarra Mneyards. Inc. (1981) 7 ARBNo. 7, the Board held that a

spont aneous wal kout by neniers of a crewwho "were having difficulty in
performng their work to the standards set by the Respondent” (ld. p. 2) was
“clearly a protected activity" (ld. p. 4.), citing Ar Surrey (1977) 229
N.RB 1064, Resetar Farns (1977) 3 ALRB Nb. 18, and Tenneco Vést, Inc. (1980)
6 ALRB Nb. 53. (See also NNRB v. Vdshington Aumnum@. (1962) 370 US 9.)
In Bruce Church, Inc. (1979) 5 ALRB Nbo. 45, the Board found that, in the

absence of a contractual no-strike provision, |oaders who left afield after
telling their supervisor "that they intended to informtheir Teansters Lhi on
representati ve of the change in operations” woul d have been engaged in
"concerted activit[y] protected by Section 1152 of the Act." (ld. p. 2-3.).

D schargi ng workers who are engaged i n such protected activity
woul d, of course, constitute a violation of the Act. However, Brighton
rai ses several defenses which, if accepted, woul d render their conduct
unprotected and justify their discharge. It is to those defenses which |
now t ur n.

A The Existence of an Qa No-Srike Provision
In the Bruce Ghurch case cited above the Board went on to

19



hol d that the existence of a broad no-strike provision operated as a wai ver
of the right to engage in a work stoppage whi ch woul d ot herw se have been
protected, and permtted the di scharge of those who participated. (5 ALRB No.
45, pp. 3-4.) Brighton nakes the sane argunent. The difference is that it
relies on the existence of an oral no-strike agreenent.

Wile it is certainly possible to have such an oral agreenent (see Tex-

Gl Land Managenent, Inc. v. ALRB (1982) 135 Gl . App. 3d 906, 915), the

National Labor Relations Board--in denying a simlar claim-nade it clear
that :

Sl f-denial of the right to strike guaranteed by the Act cannot

be lightly presuned. Mreover, it is the very essence of a no-

strike agreenent that it substitute, conpletely and

unreserved y col | ective bargai ning in place of strike and

| ockout. (Gonsolidated Fane Gonpany (1950) 91 NLRB 1295,

1297.)
This is in accordance wth the basic rule that relinqui shrent of the right to
bargai n over a nandatory subject of bargaining wll only be found where the
wai ver is "clear and unmstakabl e". (Tenneco Chemical (1980) 249 NLRB 1176.)

In Anerican Dstributing ., Inc. v. NNRB (1983) 715 F. 2d 446, 449-450, the

Oth Qrcuit expl a ned:

In collective bargaining, a union nay waive aright that is
protected by the Act. NLRBv. C& CHywood Gorp. 385 US 421,
430-31 (1967). Awaiver nust generally be clear and unm st akabl e.
NRBv. Southern Galifornia Edison . 646 F. 2d 1352, 1364 (Sth
Gdr. 1981). Wdivers occur by express contractual provision, by
bargai ning history, or by a conbi nation of the two. Chesapeake &
Pot onac Tel ephone . v. NLRB, 687 F. 2d 633, 636 (2nd Gr. 1982).
The bargai ning history establishes relinqui shnent of a nandatory
bargai ning subject only if past negotiations reveal that the

subj ect was "fully di scussed or consciously expl ored" and the Lhi on
"consciously yielded' its interest in the
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natter. Tocco Ovision of Park-Chio Industries, Inc v. N.RB 702
F.2d 624, 628 (6th Gr. 1983).

In Roberts Farns, Inc. (1987) 13 AARB No. 14, the Board held that the burden

of proving a wai ver of bargaining rights is onthe party alleging it.
Brighton's chief negotiator, Thonas S ovak, testified that at a neeting
hel d on January, 5, 1989, he nade it clear to Ben Middock that, if probl ens
arose, "Vé woul d negotiate themwth the Lhion". (Tr. 305.) "V¢ were not
goi ng to have peopl e negotiate directly wth forenen." (1d.) "V& didn't
want that to happen because we knew we would get hit wth UPs." (ld.)
Brighton's unsel then asked: "[0id you and M. Muddock reach an
agreenent that the union woul d not sanction wal kouts in the fiel d?* To which
Sovak replied:

In essence, yes. And when | say, "in essence,” M. Mddock, in ny
opinion, agreed wth that approach. | said, "You don't wvant ne to

negotiate wth workers now 1'll negotiate when you are UFW
(sic)." H says, "Hne." H said, "Vé wll neet wth you
pronptly...."

S, | said, "I don't want to have any problens like |'ve had in
the past." He says, "You won't have any problens wth ne." |
said, "Fne."

[I said,] "As long as you' re available, we won't have probl ens" and
he said, "You don't worry about you, but you don't worry about ne"
(sic) -- you know -- "You worry about you. "

Ad | said, "That's fine. That's fair."
(Tr. 306-307.)
Apparently, Sovak's "opinion" that he "in essence" had obtai ned a no-stri ke
coormtnent is based on Maddock' s statenent, "You won't have any problens wth

ne." But the problens they were tal king about concerned workers trying to
"negotiate directly
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wth their forenen," not strikes or wal kouts--those apparently cane | ater.?®
Nor can it be said that the clear and unm st akabl e neani ng of the words, "You
won't have any problens wth ne," is that, "You won't have any problens wth

wal kouts or wth terminati ng workers who wal kout." Hnally, Sovak, as an

experienced negotiator (Tr. 253-255), woul d have been wel|l aware of the
inportance of a no-strike pledge and the need to be abl e to docunent it; yet
his notes of the neeting say nothing about any such agreenent. (Tr. 340-341.)
Later in 1989, there was a wal kout involving a thinning crew after
whi ch S ovak net wth Ken Schroeder, who had taken over for Mddock. In
agreeing to reinstate the creww Sovak tol d Schroeder:
[T]his was the last tine it was ever going to happen. No nore
breaks. | negotiate wth the union. This was not goi ng to happen
-- you know -- "You take care of your bargaining unit, but thisis
never happeni ng again, Ken." (Tr. 307-308.)
There is nothing to indicate that Schroeder nade any response and no
indication that he promsed "never to let it happen again.” Nor is there any
indication that a no-strike pledge was the quid pro quo for the reinstat enent
of the crewnenbers; on the contrary, it appears to have cone unilaterally, as

a gesture of "good faith". (Tr. 307.)

Dnits brief Respondent asserts that a wal kout had just taken pl ace
during "the pruni ng season of 1988-89" (Resp. Post Hearing Brief, p.. 21,
citing Tr. 307:7-13). The cited testinony refers to "thinning", not pruning,
an operation which had not yet occurred on January 5th. Wen S ovak was
asked whet her there had been a wal k out prior to his conversation wth
Maddock, he said that he couldn't renenber. (Tr. 305:9-11.)
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| therefore conclude that Brighton has failed to establish the
exi stence of an oral no-strike agreenent which waived the right of its
enpl oyees to engage i n concerted activity wiich woul d ot herw se be

protected. (Gonsolidated Frane Gonpany, supra.)®

B. Wiet her Epl oyees Acted in Derogation of the URWs
Representati ve S at us

Brighton's second defense is that the wal kouts were outside the
protection of the Act because they were ained at achi eving goal s
I nconsi stent wth the role of the UFWas the excl usi ve bargai ni ng
representati ve and wth understandi ngs whi ch had al ready been reached
bet ween Brighton and the Uhion.

In AAL, Inc. (1985) 275 N.RB 84, 86, the National Labor Relations

Board stated the | egal principle invol ved:

It is well established that unauthorized strike activity by unit
enpl oyees in support of denands whi ch are inconsistent wth those
of the unionis outside the protection of Section 7 of the Act
because it is in derogation of the Lhion's representative stat us.
An exception to that principle in which such separate enpl oyee
action 1s found to be protected occurs when such action 1s In
support of, rather than "in criticismof, or oppositionto, the
pol 1 cies and actions theretofore taken by the [Lhion]." NRBv.
RC Gn ., 328 F.2d 974, 979 (5th Qr. 1964), enfg. 140 NLRB
588 (1963).

And, in Ehergy al |Incone Partnership (1984) 269 NLRB 770, the NLRB

expl ai ned:

ZFor the sane reasons, | conclude that the allusion to Article 4, No-
Srike, No-Lockout found in the portion Brigton's final offer dealing wth
the nmanner in which piece rates were to be negotiated (GC Ex. |, p. 53)
was no part of the infornal procedure adhered to by the UPNduring the
course of negotiations.
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The recogni zed exception is dissident activity which is in support
of, and does not seek to usurp or replace, the certified barga ni ng
representative. The question, then, I's whether "the action of the
individuals or a snall group [is] in criticismof, or opposition
to, the policies and actions theretofore taken by the

organi zation[.] Q, tothe contrary, is it nore nearly in support
of the things which the union is trying to acconplish? If it is
the forner, then such divisive, dissident action is not

protected....If, onthe other hand, it seeks to generate support
for and an acceptance of the denands put forth by the union, it is
protected....” NRBv. RC Gan ., supra.

(See aso BEporiumGpwel | G. v. Gonmunity Og. (1975) 420 US 50.)

Brighton contends that the actions of the crew neners on January 2nd
and April 2nd undermined the col |l ective bargaining relationship in tw ways:
FHrst, crewnenbers sought to bargain directly wth Brighton rather than
wor ki ng through their excl usi ve bargai ning representative; and, second, they
wer e seeki ng concessi ons on pi ece rates and production quotas whi ch went
beyond the rates and quotas to which the Lhion had al ready agreed.

The first contention--that the crewwas trying to negotiate directly
wth Brighton--is not supported by the evidence. The workers testified that
the purpose of the January 2nd wal kout was to protest the pressure that was
bei ng put upon them(Tr. 281-282, 288-289) and that they tol d Managenent that
they wanted a | oner quota. (Tr. 103, 121.) Arturo Espinosa, the only worker
who was asked if the crewactual |y sought to enter into negotiations on the
issue directly wth Brighton--rather than sinply stating what it was that
they want ed--expl ai ned that he
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was aware that resolution of the issue would require a neeting invol ving
Brighton, the Ranch Gormittee and the Lhion, and that he said so to the
Qnpany' s personnel nanager. (Tr. 62, 67.)% Hernelinda Mrin, the sole
wtness called by Brighton concerning the events of that day, said nothing
whi ch woul d contradi ct Espinosa s testinony. (Tr. 281-283, 286, 288-290.) |
therefore concl ude that nenbers of the crew nade known their position wth
respect to the existing quota before they left, but that they did not seek to
negotiate a new quota while they were there in the field.

As for the Auril 2nd wal kout, everyone who testified--both workers and
supervi sors--agreed that the crew neners left did so to find out fromthe
Lhion vwhat the situation was. (Tr. 135136, 163, 180, 205, 243, 247.) Far
fromattenpting to circunvent their bargai ning agent, they were looking to it.

Brighton's second contention--that the protest was ai ned at repudiating
under standi ngs to which the Uhion had al ready agreed--rai ses the question of
whet her the UFWever actual |y accepted the proposed rates and quotas or sinply
let themgo into effect wthout seeking further negotiations, thereby waiving
its right to bargain, but never really assenting to themas the nost to which
workers were entitled.

Sections 111 and V of the FHndings of Fact (supra, pp. 9-10

“To the extent there nay be any conflict between the testinony of
Estrada, on the one hand, and Mntoya and R os, on the other, about the
natter, | accept Estradas. Hs testinony was nore conpl ete and detail ed, and
was )not sinply areply to a leading question. (Gnpare Tr. 62, wth Tr. 103,
121.
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and 11-12) describe the negotiations on Decenber 29th and March 21st in which
Brighton sought agreenent upon the rates and quotas it was proposing. n
bot h occasi ons, "The [Lhion] negotiator always left hinself this little out."
(Tr. 272.) "He would say, "Vél1, okay, but we really need to talk to the
peopl e," and then there woul d be no further response fromthe Lhion. (Tr.
271-272, 318.)

By taking that "little out", the Lhion forfeited its right to bargain
further on rates and quotas, and--nore inportantly fromthe Gonpany' s
standpoi nt--forfeited the ability to clamthat Brighton had viol ated the Act
by failing to bargain about the changes it needed in order toretainits
ski |l ed workforce and achieve the | evel of production it required.? Wien the
Lhion negotiator told Sovak that he "needed to talk to his peopl €', he was
reserving their right to disagree. That they chose to express their
di sagreenent by engaging in concerted action is permssi bl e and protected
under 81152 of the Act. It would only have been forbi dden themif there were
avalidnostrike agreenent in affect, but there was none.

| therefore conclude that when the workers engaged in "di ssi dent
activity" on January 2nd to protest the pressure put upon themand on April

2nd to determne whet her the Lhion had

“Havi ng concl uded that the Lhion was unlikely to sign a contract,
Sovak--in his letters, during negotiations, and in his proposal s--sought to
protect his client fromunfair |abor practice charges by securing explicit or
Inplicit waivers fromthe Lhion of its right to bargain about the rates and
quot as whi ch applied while the contract negotiations were in progress. (GC
Exs. H I, pp. 52-53; Resp. Exs. 3, 4, 6, Tr,. 261.)
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agreed to the Gonpany' s proposal' s, they were not seeking to "usurp",
"repl ace", or "oppose" their certified bargai ning representative (see Energy

@al Incone Partnership, supra; NNRBv. RC Gan (., supra.); and, hence,

they were engaged in activity protected by the Act.
It should be pointed out that Brighton was not wthout recourse. In
Royal Packi ng Gonpany (1982) 8 ALRB Nb. 16, the Board hel d that a wal kout to

protest piece rates was tantanount to an economc strike, and:

Wien confronted wth an economc strike, an enployer is free to hire
other workers to replace the striking enpl oyees at any tine prior to
an unconditional request by the strikers for reinstatenent.
[Gtations omtted.] However, an enpl oyer conmts an unfair | abor
practice by discharging, laying off, or otherw se di scrimnating
agai nst enpl oyees for engaging in an economc strike. [Qtations
omtted.] Here, credited testinony establishes that forenan

Ml al obos and Supervisor Solario told the enpl oyees, in response to
their protected work stoppage, that they were "fired." By so

di schargi ng these workers, Respondent viol ated §1153(a) of the Act.
(1d. p. 3; see al so Quperior Farmng Gonpany (1982) 8 ALRB No. 77,
AJD pp. 13-15.)

Here, Brighton--1ike the respondents in Royal Packi ng and Superior Farming--

fired, rather than replaced, its protesting workers. By doing so, it, too, has
viol ated §1153(a) of the Act.
REMEDY

Havi ng found that Respondent viol ated 81153(a) of the Act by the
di schargi ng nentoers of Arnul fo Rodriquez’ crewon January 2, 1990 and nenfers
of Leo Mazari's crewon April 2, 1990, | shall recommend that it cease and
desist therefromand take affirnati ve action designed to effectuate the
policies of the Act. In fashioning the affirnative relief delineated in the
fol | ow ng
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order, | have taken into account the entire record of these proceedi ngs, the
character of the violations found, the nature of Respondent’'s operations, and
the conditions anong farmworkers and in the agricultural industry at |arge,

as set forth in Tex-Gal Land Mnagenent, Inc. (1977) 3 AARB No. 14.

Lpon the basis of the entire record, the findings of fact and the
concl usions of law and pursuant to section 1160.3 of the Act, | hereby issue
the fol | ow ng recommended:

R

Pursuant to Labor (ode section 1160.3, Respondent Brighton Farning
Gonpany, Inc., its officers, agents, |abor contractors, successors® and
assigns, shall:

1. Qease and desist from

(a) Dscharging, or otherw se discrimnating agai nst, any

agricultural enployee with regard to hire or tenure of enpl oynent or any term
or condition of enpl oynent because he or she has engaged i n concerted

activity protected by 81152 of the Act.

(b) Inany like or related nmanner interfering wth,

YDuring the Hearing the parties stipul ated that, shoul d conpliance
proceedings be required inthis natter: "Neither Mrk W Burrell, Receiver nor
Feliz Mneyard, Inc. wll object to any allegations that they are successors
to Brighton Farming Gonpany, Inc....based upon | ack of their inclusion as
Respondents in the underlying unfair |abor practice proceedings or any ot her
failure of the General Gounsel to litigate the successorship i1ssues at the
unfair | abor practice proceedings;” and "[b]y the instant stipul ation, neither
nark W Burrell, Receiver nor Feliz Mneyards, Inc. waives any ot her
substantive defenses that they nay have to any potential allegations that they
are successors to Brighton Farmmng Gonpany, Inc., including any defenses based
upon the law of receivership.” (Joint Ex. B)
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restraining or coercing any agricultural enpl oyee in the exercise of the
rights guaranteed by section 1152 of the Act.
2. Take the followng affirnati ve acti ons whi ch are deened necessary

to effectuate the policies of the Act.

(a) Afer Norma J. Gastro, Rosaura Arguel o, H orinda Mntoya,
Juliana Alvarez, Arturo Espinoza, Juan A nanza, Manuel a A nanza, Norna
Montoya, Julian Delgadillo, Santos Mrin, BEnesto Garcia, Ruben Fanco,
Mcente Ros, Mrgarito Qortes, Jose M Zuniga, Fanci sco Mizari, Jorge
BErique Val dez, Lourdes Dorane, Hiseo Mctezuna, Luz Mria Mzari, Lazaro
Ariaga, Mncente Riiz, Francisco Resales, Garlos Qirella, Ramiro Mendoza,
Antonio Qtiz, Jesus Qirella, Yolanda Angui ano, and Antoni a Mendoza ful |
reinstatenent to their forner or to substantially equival ent positions,
wthout prejudice totheir seniority an other rights and privil eges of
enpl oynent; and rei nburse themfor all | osses of pay and ot her economc
| osses they have suffered as a result of their being di scharged, the anounts
to be conputed i n accordance wth established Board precedents, plus interest
conputed in accordance wth the Board' s decisionin E W Mrritt Farns.

(1988) 14 ALRB Nb. 5.

(b) Preserve and, upon request, nake available to the Board and
its agents, for examnation, photocopyi ng and ot herw se copying, all payroll
and soci al security paynent records, tine cards, personnel records and
reports, and all other records rel evant and necessary to a determnation, by

the Regional Orector, of the backpay period and the anounts of back pay and
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interest due under the terns of this Qder.

(c) Sgnthe attached Notice to Agricultural Epl oyees and,
after its translation by a Board agent into all appropriate | anguages, nake
sufficient copies in each | anguage for the purpose set forth in this Qder.

(d) Mail copies of the attached Notice, in al appropriate
| anguages, wthin 30 days of issuance of this order to all agricultural
enpl oyees in its enpl oy fromJanuary 1, 1990 to Decenber 31, 1990.

(e) Post copies of the attached Notice in all
appropriate | anguages, for 60 days, in conspicuous places on its property,
the exact period(s) and pl aces(s) of posting to be determned by the
Regional Orector of and exercise due care to repl ace any Notice which has
been al tered, defaced, covered, or renoved.

(f) Woon request of the Regional Drector or his designated
Board agent, provide the Regional Orector wth the dates of its next peak
season. Shoul d the peak season have al ready begun at the tine the Regi onal
Drector requests peak season dates, informthe Regional Orector of when
the present peak season began and when it is anticipated to end, in addition
toinformng the Regional Drector of the anticipated dates of the next peak
season.

(g) Arange for a representative or a Board agent to distribute
and read the attached Notice, in all appropriate | anguages, to all of its
enpl oyees on conpany tine and property

30
at tine(s) and places(s) to be determined by the Regional Drector. Fol | ow ng
the reading, the Board agent shall be given the opportunity, outside the
presence of supervisors and nanagenent, to answer any questions the enpl oyees
nay have concerning the Notice or their rights under the Act. The Regi onal
Drector shall determne the reasonabl e rate of conpensation to be paid by

Respondent to all piece-rate enpl oyees in order to conpensate themfor tine



lost at the reading and questi on-and-answer peri od.

(h) Notify the Regional Drector inwiting, wth 30 days of the
I ssuance of this Qder, of the steps it has taken to conply wth its terns,
and nake further reports at the request of the Regional Orector, until full
conpl i ance i s achi eved.

DATED January 21, 1992

M/ﬁ

Chief Administrative Law Judge
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NOIM CGE TO AR GLTURAL BVALOYESS

After investigating charges that were filed inthe B Centro Regional Gfice
of the Agricultural Labor Relations Board by the Lhited FarmVérkers of
Anerica, the General unsel of the ALRB issued a conpl ai nt which al | eged
that we, Brighton Farming Gonpany, Inc., had violated the lam After a
hearing at which all parties had an opportunity to present evidence, the
Board found that we violated the | aw by the discharging nenbers of Arnulfo
Rodri guez' crewon January 2, 1990 and nenbers of Leo Mazari's crewon April
2, 1990, and that this was due to the fact that crew nenters had been
involved in protesting certain terns of their enpl oynent. The Board has tol d
us fjo post and publish this notice. Ve wll do what the Board has ordered us
to do.

VW al so want you to knowthat the Agricultural Labor Relations Act is alaw
that give you and all other farmworkers in Galifornia these rights:

1. To organi ze yoursel ves;

2. To form join, and hel p uni ons;

3. Tovotein a secret ballot el ection to deci de whether you want a
uni on to represent you;

4, To bargain wth your enpl oyer about your wages and wor ki ng conditions
tBB;?ggh a union chosen by a myority of the enpl oyees and certified by the

5. To act together wth other workers to hel p and protect one anot her; and

6. To decide not to do any of these things.

Because you have these rights, we promse that:

VEE WLL NOr DOanything in the future that forces you to do or stops you from
doing any of the things listed above.

VE WLL NOI di scharge or otherw se discrimnate agai nst any agricul tural

enpl oyee because he or she has acted together wth other enpl oyees to protest
the terns and conditions of their enpl oynent.
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VEE WLL restore to Norma J. Gastro, Rosaura Arguel l o, Horinda Mnt oya,
Juliana Alvarez, Arturo Espinoza, Juan A nanza, Minuel a A nanza, Norna

Mt oya, Julian Delgadillo, Santos Marin, B nesto Garcia, Ruben Fanco,
Mcente Ros, Mrgarito Qxrtes, Jose M Zuniga, Fancisco Mizari, Jorge
Erique Val dez, Lourdes Dorane, Hiseo Mctezuna, Luz Maria Mzari, Lazaro
Arriaga, Mncente Riiz, Fancisco Resales, Garlos Qorella, Ramiro Mendoza,
Antonio Qtiz, Jesus Gorella, Yol anda Angui ano, and Antonia Mendoza to their
forner positions and we wll reinburse themwth interest for any | oss in pay
or h_ot her heconorrhc | osses they suffered because we di scharged an refused to
rehire them

DATED BR GHTAON FARM NG GOMPANY, | NC

By:

Represent ati ve Title

If you have questions about your rights as a farmworker or about this
Notice, you may contact any office of the Agricultural |abor Relations Board.
(ne office is located at 319 Wdternan Avenue, H Centro, CA 92243. The

t el ephone nunber is (619) 353-2130

0O NOIT RFeMDE (R MUTT LATE
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