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CEQ S ON AND (RER
n Septentoer 11, 1992, Administrative Law Judge (ALJ) Janes
Vgl pnan i ssued the attached O der Ganting Mitions for Default and Deci sion

and Recormended Qder inthis natter. Thereafter, Respondent Azteca Farns,
Inc. (Azteca or Respondent) tinely filed exceptions to the ALJ's Qder and
Decision along wth a supporting brief, and General Gounsel filed a notion to
strike/di smss Respondent’' s exceptions and, alternatively, a responsive brief
The Agricultural Labor Relations Board has considered the record
and the AL)'s Oder and Decision in light of the exceptions® and briefs of the

parties and has decided to affirm

1 W& deny General Qounsel's notion to strike Respondent's exceptions on
grounds that they do not conformto Title 8 Gilifornia Gde of Regul ations,
section 20282, which requires that exceptions state the ground for each
exception, identify by page nunber the part of the ALJ' s decision to which
exception is taken, and cite to portions of the record whi ch support the
exception. Ve adnoni sh Respondent for failing to cite specific portions of
the ALJ Decision to which it took exception. Hwever, Respondent's exceptions
brief is divided by subject natter and does clearly state the bases for Its
di sagreenent wth the ALJ's rulings.



the ALJ's rulings, findings and conclusions,® and to issue the attached
Q der.
R
By authority of Labor Gode section 1160.3 the
Agricultural Labor Relations Board hereby orders that Respondent Azteca
Farns, Inc., its officers, agents, successors, and assigns shall:
1. Cease and desist from

(a) Dscharging or otherw se discrimnating
agai nst agricultural enpl oyees because of their participation in protected
concerted activity;

(b) In any like or related nanner, interfering wth,
restraining or coercing any agricultural enpl oyee in the exercise of the
rights guaranteed by section 1152 of the Act.

2. Take the followng affirnative acti ons whi ch are deened

necessary to effectuate the policies of the Act:

2 The ALJ properly rejected Respondent' s argunent concer ni ng | ack of
prejudice fromits failure to file tinely answers to the conpl ai nt and
backpay specification, since lack of prejudice wll be taken into account
only where there is sone excuse for the delay in question. (Benjamn v.
Dalmo Mg. . (1948) 31 Gal.2d 523 [190 P.2d 593].) Therefore, it is
unnecessary to determine if there was any prejudice fromthe unti nely
filings. V& note, however, that the ALJ incorrectly found that Respondent
was responsi bl e for the continuance of the schedul ed hearing date from August
25, 1992, to Septenter 22, 1992. The schedul ed hearing date was actual |y
changed by the Executive Secretary on his own notion because General (ounsel
had consol i dated the conplaint wth a backpay specification. V¢ al so note
that the AL)'s decision mstakenly reflects that the Respondent was required
tofile an answer to the specification wthin 10 days of service, while the
pertinent regulation actually allows 15 days. As the answer was not filed
until Septenfer 4, the ALJ's mistake is of no consequence.

18 ARB No. 15 2.



(a) Gfer Faustino Acevedo, Gertulio Sanchez, Natalia
Sanchez, Irene Qortez, Felix Qortes, and Juan Qortez i nmedi ate and ful |
reinstatenent to their forner positions of enpl oynent, or if their forner
positions no | onger exist, to substantially equival ent positions wthout
prejudice to their seniority and other rights and privileges of
enpl oynent ;

(b) Reinburse Faustino Acevedo in the anount of $1, 496. 04,
Grtulio Sanchez in the anount of $3,573.09, Natalia Sanchez in the anount of
$2,333.16, Irene Qortes in the anount of $1,820.39, Felix Qortes in the anount
of $1,263.57, and Juan Qortes in the anount of $3,502.90 for the | osses of pay
and ot her economc | osses each suffered up until August 31, 1992, as a result
of their being discharged, plus any additional and simlar economc | osses
whi ch each nay suffer thereafter as aresult of his or her discharge, plus
interest conputed in accordance wth the Board's decisionin E W Mrritt

Farns (1988) 14 ALRB Nb. 5.

(c) Preserve and, upon request, nake available to the Board
and its agents for examnation and copying, all payroll records, social
security paynent records, tine cards, personnel records and reports, and all
other records rel evant and necessary to a determnation, by the Regi onal
Drector, of the backpay period and the anount of backpay due under the terns
of this Qder;

(d) Sgnthe attached Notice to Agricultural Enpl oyees
("Notice") and, after its translation by a Board agent

18 ARB Nb. 15 3.



into all appropriate | anguages, nake sufficient copies in each | anguage for
the purposes set forth in this Qder;

(e) Mail copies of the attached Notice, in all appropriate
| anguages, wthin 30 days of issuance of this Qder to all agricultural
enployees inits enpl oy fromMy 4, 1991, to My 3, 1992

(f) Provide copies of the signed Notice to each enpl oyee
hired by it during the twel ve (12) nonths followng the renedial Qder;

(g) Post copies of the attached Notice in all
appropriate | anguages, for 60 days, in conspicuous places onits property,
the exact period(s) and place(s) of posting to be determined by the Regi onal
Drector, and exercise due care to repl ace any Notice whi ch has been al tered,
def aced, covered, or renoved,

(h) Arrange for a Board agent to distribute and
read the attached Notice, in all appropriate | anguages, to all of its
enpl oyees on conpany tine and property at tine(s) and place(s) to be
determned by the Regional Drector. Followng the readi ng, the Board agent
shall be given the opportunity, outside the presence of supervisors and
nanagenent, to answer any questions the enpl oyees nay have concerning the
Notice or their rights under the Act. The Regional Drector shall determne
the reasonabl e rate of conpensation to be paid by Respondent to all piece-
rate enpl oyees in order to conpensate themfor the tine lost at the read ng

and questi on-and- answer peri od;

18 ALRB No. 15 4,



(i) To facilitate conpliance of paragraphs (g) and (h)
above, upon request of the Regional Drector or his designated Board agent,
provide the Regional Orector wth the dates of Respondent's next peak
season. Shoul d Respondent' s peak season have begun at the tine the Regi onal
Drector requests peak season dates, Respondent w il informthe Regi onal
Drector of when the present peak season began and when it is anticipated to
end inadditiontoinformng the Regional Drector of the anticipated dates
of the next peak season; and

(j) Notify the Regional Drector in witing,
wthin 30 days of the issuance of this Qder, of the steps it has taken to
conply wthits terns, and nake further reports at the request of the
Regional Orector, until full conpliance is achi eved.

DATHD Decenber 14, 1992

BRIE J. JANGAN Chairnan’

| VONNE RAMCS R GHARCBON - Mentoer

LINNAA ARG Menber

® The signatures of Board Menbers in al| Board decisions appear wth the
signature of the Chairnan first, if participating, followed by the signatures
of the participating Board nenfbers in order of their seniority.

18 ALRB No. 15 S.



NOIM CGE TO AR GLTURAL BVALOYESS

After investigating charges that were filed in the Salinas Regional Gfice of
the Agricultural Labor Relations Board by Fausti no Aceyedo, the General
unsel of the ALRB issued a conpl aint which alleged that we, Azteca Farns,
Inc., had violated the law The Board subsequently determined that we did
violate the | aw by the discharging of Fausti no Acevedo, Gertulio Sanchez,
Nat al i a Sanchez, Irene Gortes, Felix Qortes, and Juan Gortes on My 4, 1991,
for engaging in protected concerted activity, nanely, protesting certain
terns of their enpl oynent.

The ALRB has directed us to post and publish this Notice.

The Agricultural Labor Relations Act is alawthat gives you and al | ot her
farmworkers in Gilifornia these rights:

1. To organi ze yoursel ves;

2. Toform join, or help alabor organi zati on or bargai ni ng represent ati ve;

3. Tovotein a secret ballot election to deci de whet her you
want a union to represent you or to end such representation;

4, To bargain wth your enpl oyer about your wages and working conditions
through a bargaining representative chosen by a naority of the
enpl oyees and certified by the Board;

5. To act together wth other workers to hel p and protect one another; and

6. To decide not to do any of these things.

VEE WLL NOI do anything in the future that forces you to do, or stops you
fromdoing, any of the things |isted above.

VEE WLL NOT discharge or otherwse discrimnate against enployees because
they protest about wages or other terns and conditions of their enpl oynent.

VEE WLL restore Faustino Acevedo, Gertulio Sanchez, Natalia Sanchez, Irene
Qortes, Felix Qortes, and Juan Qortes to their forner positions and we w |
reinburse themwth interest for the loss in pay or other economc | osses
vhi ch the Board has and nay determine they suffered as a result of our

unl awf ul acts.

DATED AZTECA FARMVE INC

By:

Represent ati ve Title

If you have questions about your rights as a farmworker or about this
Notice, you nay contact any office of the Agricultural Labor Rel ations Board.
ne office is located at 112 Boronda Road, Salinas, Gilifornia 93907- 1899.
The tel ephone nunber is (408) 443-3161.

Thisis an official notice of the Agricultural Labor Rel ations Board, an
agency of the Sate of Galifornia

0O NOF RFeMDE (R MUTT LATE



CAE SIMRY

Aeteca Farns, |nc. 18 ALRB No. 15
(Fausti no Acevedo) Gase No. 91- (& 74- SAL
ALJ Deci si on

The conpl aint all eged that the BEnpl oyer had di scharged Faustino Acevedo and
other nenters of his crew because they conpl ai ned about wages and wor ki ng
conditions. After the Enployer failed tofile atinely answer to the

conpl aint, General Gunsel filed a fornal backpay specification and a notice
of hearing. Thereafter, General unsel filed notions for default judgnent on
the conplaint and the specification. The ALJ thereafter issued orders to show
cause re the Enpl oyer's failure to answer the conpl ai nt and backpay
specification. The orders stated that default judgnent woul d be granted

unl ess Respondent filed proposed answers and a decl aration establ i shing good
cause for Its failure to file tinely answers. The Bl oyer thereafter filed
proposed answers to the conpl aint and specification in which it denied all
substantive al |l egations and asserted various affirnative defenses. A

decl aration attached to the Enpl oyer' s proposed answer to the conpl ai nt

all eged that Respondent's owner speaks Spani sh and very little English and
does not read English, and that he did not understand that a witten answer to
the conplaint was required wthin a certaintine [imt.

The ALJ on Septentber 11, 1992 issued a deci sion in which he granted General
Qounsel ''s notions for default. The ALJ found that the conplaint and

speci fication had been properly served and that the Ewpl oyer had not

est abl i shed good cause for its failure to answer. He regected the Ewpl oyer's
defense that owner Jai ne Cardenas neither speaks nor reads English, since
CGardenas acknow edged taking the conplaint to WIliamAbeytia, the Ewployer's
desi gnated agent for service of process, wio is fluent in English. Further,
the ALJ found, the action was filed against a Galifornia corporation, not an
individual, and a corporation nay not assert alinguistic disability in
defense or mtigation. The ALJ rejected the Enpl oyer's argunent that no
prejudice resulted fromits failure to file a tinely answer, noting that

val uabl e tine and resources were expended in preparing, issuing and serving
the various notions and orders. He al so cited casel aw hol ding that |ack of
prejudice wll not be taken into account unless there is sone excuse for the
del ay i n questi on.

Boar d Deci si on

The Board affirned the rulings, findings and concl usions of the ALJ wth sone
nodi fications, and issued an Qder requiring the Enpl oyer to reinstate the
discrimnatees wth backpay and to take other specified actions to renedy its
unfair |abor practi ces.

* * %

This Gase Sunmary is furnished for information only and is not an official
statenent of the case, or of the ALRB

* *x %



STATB G- CALI FORN A
AR LTWRAL LABCR RELATI ONs BOARD

Inthe Hatter of:
AZTECA FARVE, | NC,
Gase N\o. 91- (& 74- SAL
Respondent
and

FALSTMD ACEVEHDO

Charging Party.

Appear ances:
Mirvi n Brenner
Slinas, Glifornia
for the General Gounsel
Foger M Hubbar d,

Santa Mria, Glifornia
for the Respondent

Bef ore:

Janes V@l pnan
Chief Administrative Law Judge

GRCER GRANTT NG NOTM CGE FAR CEFALLT AND
CEA S ON OF THE ADM N STRATI VE LAWJIUWDEE

Dated: Septener 11, 1992



STATEMENT G- THE CASE

This is an action against a Glifornia Gorporation. The original
Qonpl ai nt was issued in March 1992, service was undertaken in late July,
and the natter was assigned a hearing date of August 25th. In early
August, the General unsel issued a Backpay Specification, as provided in
Title 8, Gilifornia Gde of Regul ations, section 20292, and consolidated it
wth the original conplaint; service of the Specification was undertaken
shortly thereafter.

Recei ving no answer to either its original conplaint or its later
specification, the General Qounsel filed two notions: (1) a Mtion to Mke
Alegations in Gonpliant True and for Default Judgnent, filed August 12th,
and (2) a Mition to Mke Allegations in Fornal Backpay Specification True
and for Default Judgenent, filed August 25th. In response, | issued two
Qders to Show Cause, one directed at the alleged failure to answer the
original conplaint, dated August 11th; the other, at the failure to answer
the backpay specification, dated August 27th. Meanwhile, to acconmodat e
resol ution of the pending notions, the Executive Secretary continued the
heari ng to Septener 22nd.

Both orders to Show Gause indicated that the Mtions for Default
woul d be granted unl ess, by specified dates, Respondent served and filed
decl arations establishing good cause for its failure to answer the
conpl aint and the specification; the Qders also directed that proposed
answers be filed along wth the decl arations.

h August 18, 1992, Respondent, though counsel, filed its



declarations and its proposed answer to the conplaint; this was fol | oned, on
Septentoer 4, 1992, by the filing of a declaration and a proposed answer to
t he backpay specification.

The two notions and the responsi ve decl aration raise two issues: ()
were the original conplaint and the | ater backpay specification properly
served on the Respondent, and (2), if so, has the Respondent established
good cause for its failure to file tinely answers. (John Gardoni (1982) 6
ARB No. 62.)

Based on the entire record of these proceedings, including all notions,
declarations and pleadings filed herein, | nake the fol | owng H ndi ngs of
Fact and Qoncl usi ons of Law

HNJ NG GF FACT AND GONLLE ONs OF LAWY

. THE MOIT ONS TO MKE THE ALLEGATI ONS G- THE GOMPLAL NT
AND BAOKPAY SPEA H CATI ON TRLE AND FAR DEFALLT JUDGMENT

A Service of the Qigina Gnpl ai nt

1. OhJuly 21, 1992, a copy of the original Gonplaint inthis
natter was personal |y delivered to the principal office off the Respondent
Qorporation at the location set forthin the Satenent of Donestic S ock
Qrporation which it had filed wth the Glifornia Secretary of Sate.

2. O July 29, 1992, an agent of M. WIIliamAbeytia, the
desi gnat ed agent of the Respondent for the Service of Process, acknow edged
that his office had received a copy of the original conplaint, wich had
been sent to himby certified nail at the [ocation set forth in Respondent' s
Aticles of Incorporation and in the Satenent of Donestic Sock Qorporation
filed wth the Galifornia Secretary of Sate.



3. Title 8 Glifornia Gde of Regul ations, 820230 requires that
"the Respondent shall file an Answer wthin 10 days of the service of the
conplaint."” The "Fact Sheet for Persons and/or Entities Naned as Respondent s
inthe Gnplaint”, which was served along wth the Gonpl ai nt, indicates that
awitten answer isto be filed wthin 10 days of the service of the
conpl ai nt .

4. No answer was filed by August |, 1992 [the tenth day fol | ow ng
delivery to Respondent’s principal place of business], or by August 10, 1992
[the tenth day fol |l owng recei pt acknow edged by Respondent’s agent for
service of process].

5. Thereafter, General Qounsel filed its Mtion to Mke
Alegations of the Gnplaint True and for Default Judgnent. In response, |
i ssued an O der to Show Gause why the Mtion shoul d not be granted.
B Anal ysis and Qoncl usi ons

1. Respondent, as a Galifornia Gorporation, was properly served
on July 21, 1992 by the personal delivery of the conplaint to its principal
pl ace of business. It failedtofile its required answer by August 1, 1992

2. Respondent corporation was agai n properly served on July 29,
1992, when the office of its designated agent for the service of process
acknow edged recei pt of the Gonplaint, but again failed to file atinely
ansver .

3. In Response to ny Oder to Show Gause, the

Respondent filed two declarations, one by the Jai ne Gardenas, the ower of
Aeteca Farns, Inc., and another by its attorney, Roger M Hibbard. The

Decl arations do not dispute the two services, as



descri bed above, but instead attenpt to establish good cause for the
Respondent' s failure to answer the conpl ai nt.

a. M. Grdenas states that he neither speaks nor reads Engli sh,
but acknow edges that he took the conpl aint he had received to M. Abeyti a,
who does. According to M. Hibbard, neither believed that a witten answer
was required.

Board regulations clearly require the filing of a witten answer;
the Fact Sheet served on the Respondent clearly notified it of that
requirenent. Thus, there was no reasonabl e basis for their belief that a

witten answer was unnecessary. (See Lu-Bte Farns, Inc. (1985) 11 ALRB Nb.

4, fn. 2) Furthernore, this is not an action agai nst an i ndividual wo can
nei ther speak nor read English, it is an action against a Gdifornia
Qorporation. Such a corporation nmay not assert linguistic disability in
defense or mitigation.

b. M. Gardenas next asserts that he was not called to
participate in the Prehearing tel ephone conference call schedul ed for August
4, 1992.

This contention is both false and irrelevant. O July 31, 1992
and agai n on August 3, 1992, ny office tel ephoned M. Cardenas' office to
confirmhis participation in the schedul ed conference call and to informhim
that we woul d provide a Spanish interpreter if he so desired. n both
occasi ons we were inforned by his English speaking secretary that she woul d
advi se himand return our call. n neither occasion was our call returned.
V¢ t herefore advi sed the tel ephone conpany' s Véstern Regi onal (onf er ence
Center that he woul d not be participating in the call.



In any event, the issue here is the failure file a witten answer to the
conplaint; M. GCirdenas participation or non-participation the in the
conference call is beside the point.

c. unsel for Respondent al so indicates his client was

not served wth a copy of the charge. Again, this is irrelevant to the

requi renent that Respondent file a witten answer to the

conpl ai nt.? Qounsel al so nakes the point that the General Gounsel's Mtion
and supporting docunents were not attached to the Qder to Show Gause and
that the Oder spoke of an "anended conplaint” rather than of the original,
unanended conpl aint. Neither of these "defects" were of consequence.

Qunsel quite correctly responded to the original conplaint and his response
took into account all of the natters contained in the General Qunsel's

Mot i on.

d FHnally, Qunsel argues that no prejudice has resulted from
Respondent's failure to file atinely answer. That is not so. Had
Respondent pronpt |y answered, the natter woul d have proceeded to hearing as
originally schedul ed i nstead of requiring a one nonth conti nuance; nor woul d
val uabl e tine and resources been expended in presenting and serving the

notion for default and in preparing and i ssuing an order to show cause and a

The proper response woul d have been to file an answer denying that the
charge had been served as alleged in paragraph | of the conplaint; not to
fail to file any answer what soever.

2 further note that this denial does not appear in M. Cardenas'
Declaration, but inthat of his counsel where, contrary to the requirenent
of the OQder to Show Cause, it constitutes i nadmssi bl e hear say.



ruling on the noti on. Mreover, lack of prejudice wll only be taken into
account where there is "at |east...sone excuse for the delay i n question.

(Benjamin v. Dalno Mg. @. (1948) 31 Gal.2d 523, 531-32.) Here, no

reasonabl e excuse was forthcomng. (See Lu-Bte Farns. Inc., supra, ALJ

Decision p. 8.)

4. | therefore conclude that the Respondent was properly served
wth the conplaint, that it failed tofile atinely answer, and that it has
not established good cause for its failure. The Mtion to Mike Al egations
of the Gonplaint True and for Default Judgenent is granted.

C Service of the Backpay Specification

1. O August 3, 1992, the Salinas Regional Orector issued a
Fornal Back pay Specification in the natter pursuant to Title 8, Gi. Admn.
Qode, §20292(b).

2. h August 7, 1992, a copy of the Backpay Specification,
together wth its attachnents, was personal |y delivered to the princi pal
of fice off the Respondent Corporati on.

3. Oh the sane day, a copy of the Backpay Specification,
together wth its attachnents, was personal |y delivered to M. WIIliam
Abeytia, the designated agent of the Respondent for the Service of
Process.

4, Title 8, Gilifornia Gde of Regul ations, section 20292(a)
requires that a Respondent shall file an Answer wthin 15 days of the
service of the Specification. The introductory paragraphs to the
Soeci fication provide that answer nust be filed i n accordance wth that

section.



5. No answer was filed by August 17, 1992 [the tenth day
followng delivery to Respondent's principal place of business and to its
agent for service of process].

6. Thereafter, General ounsel filed its Mtion to Mke
Alegations in Formal Backpay Specification True and for Default Judgnent.
In response, | issued a Qder to Show CGause why the Mtion shoul d not be
grant ed.

D Analysis and Goncl usi ons

1. Respondent, as a Galifornia Qorporation, was properly served
on August 7, 1992 by the personal delivery of the backpay specification at
its principal place of business.

2. Respondent corporation al so properly served on August 7, 1992,
by the personal delivery of the backpay specification to its designated agent
for the service of process.

3. It failedtofileits required answer by August 17,

1992.

4. In Response to ny Oder to Show Cause, the
Respondent filed a declaration fromits attorney, FRoger M Hibbard and a
proposed Answer. The Declaration does not dispute the service of the
Soecification, as described above, but instead attenpts to establish good
cause for the Respondent’'s failure to answer the specification.

a. unsel first objects that, despite his efforts he was not
afforded proper discovery wth respect to the original conplaint.

This contentionirrelevant. A issue hereis the failure file a

witten answer to the specification;, Respondent's

8



di scovery rights under the original conplaint are beside the

poi nt. 3

b. Gounsel next objects that the backpay specification was i ssued
and consol idated wthout prior notice to the Respondent. There is no
requi renent of prior notification, either in the Board s regul ations or as a
natter of admnistrative due process; proper service of the specificationis
proper noti ce.

c. Qounsel again points out that the General Gounsel's Mtion to
Mike the Allegations of the Conpl ai nt True and supporting docunents were not
attached to the Qder to Show Gause. That argunent has al ready been
considered and rejected. (See 13 (c), above.)

d. Gounsel next argues that "specification are general ly not
filed until liability has been established.” The Regulations clearly provide
for their earlier issuance in appropriate cases. (Gi. (ode Regs., tit. 8,
820290(b).) This is just such a case.

e. Anally, Qunsel argues that no prejudice resulted fromthe
faluetofileatinely answer to the specification. That is not so. Had
the Respondent pronptly answered the specification, the natter woul d have
proceeded to hearing wthout the necessity expend ng val uabl e tine and
resources in presenting and serving the notion for default and in preparing
and issuing an order to show cause and a ruling on the notion. Because none

of

Mor eover , they woul d only have cone into play if its proposed
answer to the conplaint were accepted, i.e., only if Respondent
prevail ed on the defaul t issue.



that woul d have been necessary if Respondent had abi ded the regul ati ons,
"[i]t is not therefore possible to assert lack of prejudice as a legitinate

consideration." (Lu-Bte Farns, Inc., supra, ALJ Decision p. 8.) Mreover,

as pointed out earlier, lack of prejudice wll only be taken into account
where there is at least...sone excuse for the delay in question® (Benjamn v.

Dalno Mg. ., supra, 31 Gal.2d at 531-32.)." Here, once again, no

reasonabl e excuse was forthcom ng.

5. Mreover, the proposed Answer to the Backpay Specification is
not hing nore than a general denial wth two conclusionary affirnative
defenses.” As such, it is subject to being stricken for failure to neet the
mni numrequi renents for an answer as set forthin Title 8 Gl. Admn.
(de, 820292(b) & (c). At the very least, the failure to file a proper
Ansver Wil result in further delay and the additional expenditure of
val uabl e tine and resources in ascertaining, prior to hearing, Respondent's
preci se position on gross backpay; the accuracy of the facts, figures, and
net hodol ogy used by the General Gounsel ; and the facts underlying its
conclusionary affirnative defenses. (See 820292(b).) Al of this serves to
further prejudice the pronpt disposition of this natter.

6. | therefore conclude that the Respondent was properly served wth
the backpay specification, that it failed tofile atinely answer, and that

it has not established good cause for its

“Mfirmative defenses SEVENTH and B GHTH  The renai ni ng def enses
are directed to the underlying conpl aint, not the specification.

10



failure. The Mition to Mike Al egations of the Fornal Backpay Soecification
True and for Default Judgenent is granted.
1. SUBSTANT VE H NJ NG5 AND GONOLLE ONS

A Molations of the Act

Pursuant to the above rulings and based upon Section 20232 of
the Board' s Regul ations, providing that any all egati on not denied shall be
deened admtted, and upon the Declaration of Faustino Acevedo, attached to
the General Gounsel's Mtion for Default, | find the operative allegations
of the original conplaint to be true and correct, as fol | ows:

1. Atrue and correct copy of the original charge was filed on
June 17, 1991 and served by the Charging Party on June 13, 1991.°

2. Respondent was, at all tines naterial herein, a corporation
duly organi zed under and existing by virtue of the laws of the Sate of
Glifornia, wth an office and principal place of business |ocated in Santa
Mria, Gilifornia, where it engaged in agricul ture.

3. Respondent was, at all tines naterial herein, an agricultural
enpl oyer engaged in agriculture wthin the neani ng of Labor (bde section
1140. 4, subsections (a) and (c).

*The Gonpl ai nt shows a service date of "June 13, 1990". Thisis
obviously a clerical error since the events in question all occurred in
1991. | have therefore corrected the error.

11



4. Faustino Acevedo, Gertulio Sanchez, Natalia Sanchez, Irene
Qortes, Felix Qortes, and Juan Qortes® vere, at all tines naterial herein,
agricultural enpl oyees wthin the neaning of Labor (ode section 1140. 4(b).
Al worked in the sane crew

5 A al tines naterial herein, Jame CGardenas was the Ganer,
Jorge [l ast nane unknown] was a forenman, and Jose Luis [last nane unknown]
was anot her forenan for the Respondent; each of themwas a supervisor wthin
the neani ng of Labor (de section 1140.4(j) and an agent acting on behal f of
t he Respondent .

6. n or about May 4, 1991, Faustino Acevedo, al ong wth ot her
nenbers of his crew concertedly conpl ained to Forenan Jorge regarding the
wages and working condi ti ons of Respondent's enpl oyees.

7. n or about May 4, 1991, Respondent, through its agent Jai ne
CGardenas, di scharged Faustino Acevedo, Gertulio Sanchez, Natalia Sanchez,
Irene Qortes, Felix Qortes, and Juan Qortes.

8. Respondent engaged in the conduct described in paragraph 7
because Faustino Acevedo and ot her nenbers of his crew engaged i n protected
concerted activity as described i n Paragraph 6 above.

9. By the acts and conduct described in paragraph 7 and 8, and

each of said acts, Respondent did interfere wth,

At the Prehearing nference, | granted General (unsel's notion to
i ncl ude crew nenber Juan Gortes as an additi onal di scri mnat ee.
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restrain and coerce its enpl oyees in the exercise of the rights guaranteed in
Section 1152 of the Act, and Respondent did thereby cormit unfair |abor
practices wthin the neaning of Section 1152(a) of the Act.
B Backpay

Pursuant to the above rulings and based upon Section 20292(c) of
the Board' s Regul ations, providing that any allegation not denied shall be
deened admitted, and upon the Declaration of Shirley Trevino, attached to the
General Gounsel's Mtion for Default, | find the operative allegations of the
Fornal Backpay Specification to be true and correct, as fol | ows:

1. The backpay period runs fromMy 4, 1992 through August 1992.

2. The infornation and net hodol ogy utilized by the General
unsel and expl ai ned on page 2 of the Specification is a reasonabl e and
proper neans of ascertaining the anount of gross backpay due to each
di scri mnat ee.

3. The nethod used by the General Gounsel for

obtaining infornation on interimearni ngs, as expl ained on page 3 of the
Soecification, is a reasonabl e and proper neans of ascertai ning the amount of
interi mearni ngs of each di scrimnat ee.

4. The cal cul ation of backpay due to each discrimnatee, as

reflected in the Attachnents to the Specification, is accurate and correct.
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5. The total backpay and due to each discrimnatee is as foll ows:

Fausti no Acevedo $1, 496. 4

Gertul i 0 Sanchez $3, 573. 09

Nat al i @ Sanchez $2, 333. 16

Irene Gortes $1, 820. 39

Felix Gortes $1, 263. 57

Juan Qortes $3, 502. 90
RECOMMENCED ORCER

Lpon the basis of the entire record, the foregoing findings of fact and
the conclusions of law and pursuant to section 1160.3 of the Act, | hereby
recomnmend that Respondent Azteca Farns, Inc., its officers, agents, |abor
contractors, successors and assigns, be ordered to:

1. Cease and desist from

(a) Dscharging or otherw se discrimnating agai nst any
agricultural enployee wth regard to hire or tenure of enpl oynent or any term
or condition of enpl oynent because he or she has engaged in concerted
activity protected by 81152 of the Act.

(b) Inany like or related nanner interfering wth, restraini ng
or coercing any agricultural enpl oyee in the exercise of the rights
guarant eed by section 1152 of the Act.

2. Take the followng affirnative acti ons whi ch are deened necessary
to effectuate the policies of the Act.

(a) Gfer Faustino Acevedo, Gertulio Sanchez, Natalia Sanchez,
Irene Qortes, Felix Qortes, and Juan Qortes full reinstatenent to their
forner or to substantially equival ent positions, wthout prejudice to their

seniority an other rights
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and privileges of enpl oynent; and rei nbburse Faustino Acevedo in the anount of
$1,496.04, Gertulio Sanchez in the anount of $3,573.09, Natalia Sanchez in
the anount of $2,333.16, Irene Gortes in the anount of $1,820.39, Felix
Qortes in the anount of $1,263.57, and Juan Qortes in the anount of $3,502. 90
for the | osses of pay and ot her economc | osses each suffered up until August
31, 1992, as aresult of their being discharged, plus any additional and
simlar economc | osses whi ch each nay suffer thereafter as aresult of his
or her discharge, plus interest conputed in accordance wth the Board s

decisionin E W Mrritt Farns, (1988) 14 A RB No. 5.

(b) Preserve and, upon request, nake available to the Board and
its agents, for examination, photocopying and ot herw se copying, all payroll
and social security paynent records, tine cards, personnel records and
reports, and all other records rel evant and necessary to a determination, by
the Regional Drector, of any further backpay liability which nay be due
under the terns of this Qder.

(c) Sgnthe attached Notice to Agricultural Epl oyees and, after
its translation by a Board agent into all appropriate | anguages, nake
sufficient copies in each | anguage for the purpose set forth in this Qder.

(d) Mil copies of the attached Notice, in all appropriate
| anguages, wthin 30 days of issuance of this order to all agricultural

enpl oyees inits enploy fromMy 1, 1991 to April 30, 1992
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(e) Post copies of the attached Notice in al|l appropriate
| anguages, for 60 days, in conspicuous places on its property, the exact
period(s) and pl aces(s) of posting to be determined by the Regional D rector
and exerci se due care to repl ace any Noti ce whi ch has been altered, defaced,
covered, or renoved.

(f) Won request of the Regional DOrector or his designated Board
agent, provide the Regional Drector wth the dates of its next peak season.
Shoul d the peak season have al ready begun at the tine the Regional Drector
requests peak season dates, informthe Regional Drector of when the present
peak season began and when it is anticipated to end, in addition to i nformng
the Regional Orector of the anticipated dates of the next peak season

(g) Arrange for arepresentative or a Board agent to distribute
and read the attached Notice, in al appropriate | anguages, to all of its
enpl oyees on conpany tine and property at tine(s) and places(s) to be
determned by the Regional Drector. Followng the readi ng, the Board agent
shal | be given the opportunity, outside the presence of supervisors and
nanagenent, to answer any questions the enpl oyees nay have concerning the
Notice or their rights under the Act. The Regional Drector shal |l determne
the reasonabl e rate of conpensation to be paid by Respondent to all piece-
rate enpl oyees in order to conpensate themfor tine lost at the readi ng and

quest i on- and- answer peri od.
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(h) Notify the Regional Drector inwiting, wthin 30 days of
the issuance of this Qder, of the steps it has taken to conply wthits
terns, and nake further reports at the request of the Regional Orector,

until full conpliance is achi eved.

DATED Septenber 11, 1992 W
! P i

JAVES WOLPVAN
Chi ef Admi nistrative Law Judge
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NOM CGE TO AR ALTURAL BVALOYESS

After investigating charges that were filed in the Salinas Regional Gfice of
the Agricultural Labor Relations Board by Faustino Acevedo, the General Gounsel
of the ALRB issued a conpl aint which alleged that we, Azteca Farns, Inc.,
violated the law The Board subsequently determined that we did violate the

| aw by the di scharging Fausti no Acevedo, Gertulio Sanchez, Natalia Sanchez,
Irene Qortes, Felix Gortes, and Juan Qortes on My 4, 1991, and that this was
due to the fact that they had been involved in protesting certain terns of
their enpl oynent. The Board has told us to post and publish this notice. Vé
wll do what the Board has ordered us to do.

W al so want you to knowthat the Agricultural Labor Relations Act is alaw
that gives you and all other farmworkers in Gilifornia these rights:

To organi ze your sel ves;

To form join, and hel p unions;

To vote in a secret ballot el ection to deci de whet her you want a uni on
to represent you;

To bargain wth your enpl oyer about your wages and wor ki ng conditions
tﬂrough g uni on chosen by a n@jority of the enpl oyees and certified by
the Board;

5. To act together wth other workers to hel p and protect one another; and

6. To decide not to do any of these things.

SN S

Because you have these rights, we promse that:

VEE WLL NOT DO anything in the future that forces you to do or stops you
fromdoing any of the things |isted above.

VEE WLL NOT di scharge or otherw se discrimnate agai nst any agricul tural
enpl oyee because he or she has acted together wth other enpl oyees to
protest the terns and conditions of their enpl oynent.

VE WLL restore Faustino Acevedo, Gertulio Sanchez, Natalia Sanchez, Irene
Qrtes, Felix Qortes, and Juan Gortes to their forner positions and we w |

rei nourse themwth interest for the loss in pay or other economc | osses whi ch
the Board has and nay determne they suffered because we di scharged t hem

DATED AZTECA FARVE INC

By:
Represent at i ve Title

If you have questions about your rights as a farmworker or about this Notice,
you nay contact any office of the Agricultural |abor Relations Board. Qne
office is located at 112 Boronda Road, Salinas, CA 93907. The tel ephone nunier
is (408) 443-3161.

0O NOT REMDE (R MUTT LATE
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