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h My 26, 1992, Administrative Law Judge (ALJ) Arie Shoorl
i ssued a decision in which he found that the respondent, D& HFarns, a sole
proprietorship (Respondent or D& H, unlawful Iy discrimnated agai nst
Mircel ino Padilla (Padilla) by refusing to rehire hi mbecause his son, Mrtin
Padilla, filed an unfair |abor practice charge agai nst Respondent.*
Respondent tinely filed exceptions to the ALJ's deci sion, al ong
wth a supporting brief, and the General Gounsel filed a brief in response.
The Agricultural Labor Rel ations

! Section 1153, subdivision (d) of the Agricultural Labor Relations Act
(ALRA or Act) nakes it unlawful for an agricultural enpl oyer "to di scharge or
otherw se discrimnate agai nst an agricul tural enpl oyee because he has fil ed
charges or given testinony under this part.” The Board has held that it is
unlawful to discrimnate agai nst a worker because of the protected activity
of arelative. (Msalia dtrus Packers (1984) 10 AARB Nb. 44; Lightning
Farns (1986) 12 ARB Nb. 7.) Wiile Respondent excepts to the findings of the
ALJ, it does not dispute that the allegations, if true, would constitute a
violation of section 1153, subdi vision (d).



Board (ALRB or Board) has considered the record and the attached deci si on of
the AJinlight of the exceptions and briefs filed by the parties and
affirns the ALJ's findings of fact, unless otherwse noted, but overrul es the
finding of a violation. As explained bel ow the Board finds that the General
unsel failed to establish a prina facie case that the refusal to rehire
Padilla was notivated by his son's protected activity.?

FACTUAL SUMMARY

Padi | | a worked for Respondent as a tractor driver, nostly on the
night shift, fromJune or July 1987 until he injured his back on April 11,
1988. Padilla was rehired as a tractor driver on Decenber 2, 1988, but
stopped working after 20 to 25 mnutes because his back began hurting.
Padi |l a went hone and cal | ed Forenan Paul Martinez and told himthat he coul d
not conti nue because of his back. Martinez wote a neno the next day relating
that Padilla quit working due to disconiort in his back. A hearing, Mrtinez
testified that Padilla first said that he did not |ike night work and di d not

nention his back until the end of their conversation.

2Mrtin Padilla filed his unfair |abor practice charge on Sept enfer
22, 1988, alleging that Respondent laid himoff and refused to rehire him
because of his support for the Lhited FarmVWrkers union. In early Novenber
of 1989, the parties reached an agreenent settling the charge. The terns of
the agreenent, which was approved by the Regional Drector on Novenber 13,
1989, were not nade part of the record, except that the agreenent did not
i nclude any admssion of liability.
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Ranch Supervi sor Joe Hal kum who did the hiring and firing for
Respondent, testified that Mrtinez told himthat Padilla quit because he did
not |ike night work and was unconfortable in the tractor. He insisted that
Mirtinez sai d nothing about back pain. Hal kumtestified that he did not
rehire Padilla because Padilla s quitting put himin a pinch since it was
vital that the work Padilla was assi gned be done before the rai ny season
began. The ALJ found that Padilla stopped worki ng on Decenber 2, 1988, due to
recurring back pain and that Mrtinez and Hal kumwere aware of that fact.

Padilla testified that/ after receiving further nedi cal
treatnent, he received another nedical release, wth a rel ease date of
Qetober 5, 1989. He further testified that he delivered the nedical rel ease
to Respondent’s office on (ttober 6. Padilla al so stated that he went to
Respondent’' s ranch in late (ctober of 1989, and again later in the wnter of
1989-90, seeking to be rehired. Respondent's wtnesses did not recall seeing
Padi|la at the ranch between Decenter 2, 1988 and Mrch 22, 1990, a date on
which al| agree that Padilla appeared at the ranch seeking to be rehired.?
Padilla al so testified that he nade several phone calls to Respondent's

office to see

% Respondent deni es that Padilla provided the nedical rel ease dated
Qetober 5, 1989 until his appearance on Mirch 22, 1990, relying in part on
testinony that the only such release in Padilla s personnel file is one date-
stanped Mrrch 22, 1990.
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if there were any job openings.” For the nost part, the ALJ credited
Padilla s recounting of his attenpts to be rehired, including his
presentati on of a nedical rel ease on (ttober 6, 1989.

Padilla testified that on the way hone fromRespondent’'s ranch on
Mirch 22, 1990, he pulled up at an intersecti on next to Forenan Jack
Shiyonura, who was sitting in his truck. Padilla stated that he asked about
work and that Shiyomura replied that Padilla should talk to his son Mrtin
because Martin signed an agreenent whereby neither woul d be rehired.
Padilla' s brother-in-lawtestified that he overheard the conversation and
essentially corroborated Padilla s rendition. Qn April 23, 1990, Padilla and
his son drove to Shiyonura' s house, where Padilla told Shiyomura that Martin
had told himthe settlenent did not include him According to Padill a,
Shiyonura replied that Padilla shouldn't lie and that Mrtin' s agreenent
prevented Padilla fromworki ng for Respondent.

Shiyonura did not recall having any conversation wth Padilla at
an intersection, but didrecall the Aril 23 conversation at his hone. Hs
version is somewhat different in that he deni ed naking a statenent that

Padi |l a woul d not be rehired because he was included in his son's settl enent.

* The record reflects that Respondent hired two tractor drivers on
Qctober 7, 1989, one on Noventer 20, 1989, and one on Decenter 6, 1989.
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Instead, Shiyonura insisted that be nerely asked the fol | ow ng questi ons:
"Ddn't you work sonething out wth the conpany? Haven't you tal ked to your
son?' The ALJ credited Padilla as to the exi stence and content of the two
conversations wth Shi yomr a.
OSOBS AN

To establish a prina facie case of discrimnatory failure to
rehire, the General unsel nust provi de sufficient evidence to showthat the
af fected enpl oyee engaged in protected activity®, that the enpl oyer had
know edge of such activity, that the enpl oyee applied for work at a tine when
work was avai |l abl e, and that the adverse action taken agai nst the enpl oyee

was notivated, at least in part, by the protected activity. (National Labor

Rel ations Board v. Transportation Managenent Qorporation (1983) 462 US 393
[103 S Q. 2469]; Pohoroff Poultry Farns (1979) 5 ARB No. 9.) Here, asis

often true, there is no dispute that the el enents of protected activity and
know edge have been net and the case is focussed on the sufficiency of the

evidence wth regard to unl awful notive.®

>|nthis case, as explained above, the protected activity was not
engaged in by the alleged discrimnatee, but instead by his son.

® As noted above, the ALJ credited Padilla' s testinony that he nade
nunerous attenpts at bei ng rehired between Gctober 6, 1989 and Mrch 22,
1990. Inlight of the discussion below it is not necessary to address
Respondent' s exceptions to these findi ngs.
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In concluding that the General (ounsel successful |y provi ded
evidence that raised an inference that the failure to rehire Padilla was due
to his son's protected activity, the ALJ relied on two findings. Frst, the
A relied on his finding that Respondent was aware that Padilla left the job
due to recurring back troubl e to concl ude that Respondent's cl ai mt hat
Padilla quit because he did not |ike night work was pretextual . Second, the
ALJ credited Padilla' s testinony that Shiyonura stated that he was not
rehi red because he was included in his son's settlenent. Inthe ALJ's view
this established a direct link between the refusal to rehire Padilla and his
son's protected activity. For the purpose of resolving this natter, we need
only address Respondent' s exceptions which relate to the ALJ' s concl usi on
that Respondent's actions toward Padilla were notivated by Martin's protected
activity.

Respondent argues that the ALJ erred by concluding that Padilla
was rehired on Decentber 2, 1988 only because of a threatening letter fromhis
workers' conpensation attorney. Wile we agree wth the ALJ that the
threatening |l etter probably had sone effect on Respondent's wllingness to
renire Padilla in 1988, we question why Respondent woul d not have been
simlarly influenced in 1989 and 1990 if that was its sole notivation in
rehiring Padillain 1988. Snce Padilla clains he was reinjured on the job
and the ALJ so found, Respondent presunably woul d have been subject to the

sane prohi bitions agai nst
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discrimnation due to Padilla s workers' conpensation claim |n other words,
unlike the ALJ, we viewthe rehiring in 1988 as evi dence that supports
Respondent' s claimthat it harbored no ani nus agai nst Padilla due to his
son's filing of an unfair |abor practice charge.

Respondent asserts that the record provides no basis for
concluding that Hal kumwas avware that Padilla left the job due to recurring
back pain rather than a general dislike of the work. This is based on
Hal kums testinony that Mrtinez only told himthat Padilla was unconiortabl e
inthe tractor and on Martinez' opinion at the hearing that Padilla quit
prinarily because he did not Iike night work. V¢ affirmthe ALJ's
determnation that Respondent was aware that Padilla stopped working due to
recurring back trouble.” Like the ALJ, we put great weight on Mrtinez'
cont enpor aneous neno Whi ch cites only back disconfiort as the reason Padilla
stopped working. However, as expl ai ned bel ow we do not ascribe great
significance to this finding.

In nost cases, as the ALJ noted, where it is found that a
respondent’ s purported justification for an adverse action is fal se, the
Board nay draw an inference that the justification is pretextual and that the
action was instead notivated by unlanful aninus. (The Garin Gonpany (1985)
11 ARB

"In so concluding, we do not rely, as did the ALJ, on the draw ng of
an adverse inference due to Respondent’'s failure to ask Martinez what he told
Hal kum
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Nb. 18; Baird Neece Packing Gorp. (1988) 14 ARB No. 16.) The record in this

case, however, does not warrant such an inference.

The finding that Respondent knewthat Padilla stopped worki ng due
to recurrent back probl ens does not necessarily nean that Respondent was
instead notivated by Mrrtin Padilla s protected activity when it later
refused to rehire Padilla. Hal kums testinony concerning the need to have the
work conpl eted before rain could delay it indefinitely credibly explai ns why
Respondent was disinclined to rehire Padilla. Thus, we find that Respondent
was upset wth Padilla for "quitting" the job so soon after his rehire.
Respondent’ s awareness that it was Padilla s back that forced himto stop
wor ki ng does not change the fact that Respondent woul d be di sturbed by the
ensuing risk that rain woul d cone before the tractor work coul d be conpl et ed.
Therefore, our finding that Padilla did not quit due to a dislike for night
work does not warrant an inference that Respondent's claimto the contrary
was a pretext to hide an unlawul discrimnatory notive.

Lastly, we turn to the other findi ng upon which the ALJ concl uded
that an inference of unlawful notive was successfully raised. This invol ves
the cooments attributed to Shiyonura linking Padilla wth his son's
settlement of an unfair |abor practice charge. Respondent insists that

Shiyomura never stated that Padilla was not rehired because of his son's
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settlenent. Instead, Respondent argues that Shiyonura' s only comment was
during the encounter at his house, and that Shiyomura sinply asked if
Padi | | a had worked sonething out wth the conpany.

Bven if we assune that Shiyonura nade the statenents attributed
tohimby Padilla, it is not clear that they establish a connecti on between
Mrtin's settlenent and the failure to rehire Padilla. The record
establishes that the settlenent did not include Padilla and, therefore,
Shiyonura' s statenent was not true. There is no evidence in the record
expl ai ning the source of Shiyonura' s erroneous i npression, nor evidence of
the circunstances surrounding Mrtin's unfair |abor practice charge or
settlement. In addition, there is no evidence that Shiyonura had any
authority or input inregard to hiring decisions such that his mstaken
perception coul d have affected Padilla s rehiring. Instead, the record
reflects that it was Hal kumwho nade such deci sions and there i s no evi dence
that he was notivated by any real or percei ved connection to Mrtin
Padilla s protected activity.

Therefore, we are unpersuaded that Shiyonura s comments are of
significant value in establishing a connection between the refusal to rehire
Padilla and his son's charge and/or settlenent. Adifferent result mght
obtain if the cooments nore directly reflected aninus towards Padilla due to

his son's protected activity or if the cooments had cone from
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Hal kum
In sum we find that the record evi dence, including the
comments attributed to Shi yomura and Respondent' s know edge that Padilla
"quit" on Decenber 2, 1988 due to recurring back pain, is insufficient to
establish a prina facie case that the failure to rehire Padilla was in
retaliation for the protected activity of his son.
ROR

Pursuant to section 1160.3 of the Agricultural Labor Relations
Act, the Agricultural Labor Rel ations Board hereby orders that the conpl ai nt
in Gase No. 90-(E26-M is OSMSSD

DATEHD Decenber 3, 1992
BRIE J. JANGAN Chairnan®

| VONNE RAMCS R GHARCBON - Mentoer

LINNAA PR Mener

8 The signatures of Board Menbers in all Board deci si ons appear with
the signature of the Chairman first (if participating), followed by the
signatures of the participating Board Mnbers in order of their seniority.
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A= SUMMARY

D&HFARMG A Sole Proprietorship 18 ARB Hb. 12
(1UAW 82344 | BPAT, AH-AQ Gase No. 90- (= 26-M
Backgr ound

Thi s case invol ves allegations, found neritorious by the ALJ, that D& H
Farns, A Sole Proprietorship (Respondent) discrimnatorily refused to rehire
tractor driver Mrcelino Padilla because his son Mrtin had filed an unfair

| abor practice charge agai nst Respondent. After receiving a nedical rel ease
after an earlier back injury, Padilla was rehired on Decenbber 2, 1988, which
was after the filing of his son's charge on Septener 22, 1988, but stopped
working after 20-25 minutes due to recurring back pain. The instant case

i nvol ves Respondent's refusal to rehire himafter he recei ved a subsequent
nedi cal rel ease in Qct ober 1989,

The ALJ' s Decision

The ALJ credited Padilla' s testinony that he stopped worki ng on Decener 2,
1988 because of his back and rej ected Respondent’ s assertion that Padilla quit
because he did not |ike the work and was unconiortable in the tractor. The ALJ
thus rej ected Respondent's assertion that it did not rehire Padilla because he
put Respondent in a pinch by quitting at atine when it was critical to finish
the work before the rainy season began. S nce he found Respondent’ s proffered
justification to be unsupported by the evidence, the ALJ concluded that it was
pretextual, and thus raised an inference that the failure to rehire Padilla was
notivated by his son's protected activity. The ALJ found that an unl aw ul

noti ve was al so supported by testinony fromPadilla that supervisor Jack
Siyomura told himin Mrch and April 1990 that he woul d not be rehired because
he was included in his son's settlenent of the unfair |abor practice charge.
Qediting Padilla s testinony as to nunerous attenpts to be rehired between
Qctober 6, 1989 and March 22, 1990, and finding that Respondent hired sone
tractor drivers during that tine, the ALJ concluded that the General Qounsel
rrad_el ggle required showng that Padilla applied for work at a tine when work was
avai e.

The Board' s Deci si on

The Board reversed the finding of a violation, holding that the evidence was
insufficient to establish a prina facie case. Hrst, the Board disagreed wth
the ALJ that the rehiring of Padilla on Decenbber 2, 1988 does not under mne
the finding of unlawful ani nus because the hiring was due only to threats from
Padilla s workers' conpensation attorney. The Board questi oned why Respondent
woul d not have been simlarly notivated after Padilla recei ved his second

nedi cal release in ttober 1989. Thus, the Board regarded the rehiring in 1988
as support for



Gase SUmmary: D& HFarns, A Sole Proprietorship Gase No.:
90- (& 26- M

Respondent' s claimthat it harbored no aninus agai nst Padilla due to his son's
protected activity.

Wiile the Board agreed wth the ALJ that Respondent was aware that Padilla
st opped wor ki ng on Decentber 2, 1988 due to back pain, it did not regard this
as sufficient to conclude that Respondent's claimthat Padilla quit due to a
dislike of night work was a pretext to hide ani nus based on the protected
activity of Padilla s son. Inthe Board s view Respondent's awareness of
Padilla' s back troubl e does not change the fact that Respondent woul d be
disturbed wth Padilla for his inability to conpl ete his assi gned work, thus
creating the risk that rain woul d cone before the work was conpl et ed.

The Board al so did not ascribe much significance to the cooments attributed to
Shi yonur a because they refl ect nothing nore than an erroneous i npression, the
source of which is not established inthe record. The Board also relied on
the fact that there was no evi dence that Shiyomura had any authority or input
into hiring decisions such that his mstaken perception coul d have affected
Padilla s rehiring. The record reflected no such cooments or perceptions on
the part of the individual who did nake the hiring deci sions.

Havi ng concl uded that the evi dence presented was insufficient to warrant an
inference that the failure to rehire Padilla was due to ani nus based on the
protected activity of his son, the Board found that the General Gounsel failed
to establish a prina faci e case.

* % *

This Gase Sunmary is furnished for infornmation only and is not an official
statenent of the case, or of the ALRB
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This case was heard before ne on Mrch 10 and 11, 1992, in
Msalia, Gdifornia. The conplaint issued on August 1, 1991, based on a
charge (90-(&26-M) filed by the Independent Lhion of Agricultural V@rkers
#2344, International Brotherhood of Painters and Allied Trades, AH-AO
(hereinafter called the IUAY and duly served on D & HFarns, a sol e
proprietorship, (hereinafter called the Respondent) on April 2, 1990,
alleging that Respondent had coomtted a violation of the Agricultural Labor
Relations Act (hereinafter called the Act). Respondent filed an answer on
August 12, 1991, denying any such viol ation.

The General unsel and Respondent were represented at the
hearing; the Charging Party was not. General unsel and Respondent fil ed
tinely briefs after the close of the hearing. Uon the entire record
I ncludi ng ny observation of the wtnesses, and after considering the post-
hearing briefs submtted by the General Gounsel and the Respondent, | nake
the followng findings of fact.

I. Jurisdiction

Respondent has admitted inits answer and | find that Respondent
Is an agricultural enpl oyer wthin the neaning of section 1140.4(c) of the
Act, that the |UAWis a | abor organization wthin the neani ng of section
1140(f) of the Act, and that Mrcelino Padilla and Mrtin Padilla are
agricul tural enpl oyees wthin the neaning of section 1140.4(b) of the Act.



I1. The Aleged Uhfair Labor Practice

General unsel has alleged in the conpl aint that Respondent has
refused to rehire Mrcelino Padilla fromQtober 6, 1989, to the present
because of his son's, Mrtin Padilla's, utilization of the processes of the
Board, a section 1153(d) violation of the Act.

[11. Background

D&HFarns, a sole proprietorship, is an agricultural enpl oyer
| ocated near Hiron, Galifornia. During the tine Mrcelino Padilla worked for
Respondent, he operated tractors and caterpillars, preparing the I and and
beds for onions, lettuce, nel ons, cotton and tonat oes.

V. The Alleged D scrimnation Because of Mrtin Padilla s Resort to
Board P ocesses

Mircelino Padilla began to work as a tractor driver for Respondent

inJune or July 1987. He worked on the night shift in 1987 and 1988 and
occasional |y on the day shift in 1988. H injured his back on April 11,
1988, in the course of such enpl oynent and was disabl ed fromthat date until
Novenioer 4, 1988. (h Septenter 22, 1988, his son, Mrtin Padilla, filed an
unfair |abor practice charge (88-(&28-M) agai nst Respondent wth the ALRB
alleging that Respondent had discrimnatorily laid off and refused to rehire
hi mbecause of his support of the Uhited FarmVdrkers union.

h or about Cctober 17, 1988, Respondent received a letter
fromDavid Hernandez, an attorney who was handling Marcelino' s worker's

conpensation claim Inthe letter,



M. Hernandez advi sed Respondent that it was against the |awto discrimnate
against an injured worker and that a suit might be filed agai nst Respondent
wth the Wrkers' npensation Appeals Board for wongful ternmination.
Hernandez concl uded the letter by informmng Respondent that if he did not
hear from Respondent wthin ten days, further action woul d be taken agai nst
Respondent .

h Novenber 4, Padilla returned to Respondent’ s busi ness of fice
and delivered a nedical release fromhis treating physician. After
observing that there was no rel ease date on the form Joe Hal kum ranch
supervi sor, tel ephoned M. Hernandez. In response to Hal kums request,
Hernandez inforned Padilla over the tel ephone of the need for himto obtai n
a rel ease date.

Padi | | a under stood the probl emand returned on Novenier 8 wth the
nedi cal rel ease properly dated. He delivered it to the Spani sh-speaki ng
secretary in Respondent’ s of fice who told himthat Respondent woul d cont act
himif there was work.

n Decenber 2, 1988, Paul Mrtinez, Respondent's forenan,
contacted Padilla by tel ephone and i nforned himof a tractor job openi ng.
Padilla reported to work at 5 o' clock that evening. Hil kumand Mrtinez gave
instructions as to the tractor work to be done that night. Mrtinez drove
Padilla to the tractor and testified that Padilla conmented to himthat he
didnot like night work. In his testinony Padilla denied



naki ng the renark. After driving the tractor for 20 to 25 mnutes, Padilla
st opped because his back was hurting. He left work and tel ephoned Mirti nez
and advi sed himthat he had to quit because the tractor brakes and | evers
were too hard and his back was hurting so nuch. Mrtinez wote a neno to the
effect that Padilla had said he could not continue to drive the tractor due
to the disconiort in his back. A the hearing Mrtinez testified that
Padilla at first told himthe reason for |eaving work was because he di d not
like night work and then toward the end of the conversation nentioned his
back.

According to Hal kums testinony, Mirtinez inforned hi mthat
Padilla had quit because he did not like night work and that he felt
unconfortable in the caterpillar. Hal kuminforned the payrol| departnent in
aneno that Padilla had quit but nade no nention of back troubl e or
Padilla' s alleged dislike of night work. (See Bxhibit 6.)

Hal kumtestified that Padilla s quitting had put him"in a pi nch",
as the fields had to be disked before the Decenber rains and thus he deci ded
not torehire Padilla Hilkumtestified that he did not understand whet her
the di sconfort experienced by Padilla was due to his back or the driver's
seat. Padilla applied for disability conpensation fromthe Enpl oynent
Devel opnent Departnent (hereafter referred to as HD. Padilla testified
that the agency had advi sed himthat Respondent had i nforned themthat he
had quit.



On February 6, 1989, Sophie, an enpl oyee of HXD) tel ephoned
Respondent and | eft a nessage for Joe Hal kum Yvonne Pewett, a payrol |
clerk, inthe office noted it down. It read "Seens he quit us because: (1)
the tractor was real old (2) we nade himwork nights (3) it was real foggy
and the brakes did not work on the tractor.” (See Exhibit 9.). The next
day Hal kumreturned the call. Hal kumtestified that the questions Sophi e
had posed and he had answered were reflected in the neno but did not testify
to what his answers were.

In March 1989, Padilla returned to Respondent's busi ness office
and spoke wth Jack Shiyomura, one of Respondent's forenen. Padilla asked
Shi yonura why he coul d not recei ve unenpl oynent benefits and why Respondent
had inforned ECD that he had quit. Shiyomura testified that he had tol d
Padi |l a that Respondent had said no such thing but rather ECD had advi sed
Respondent that it was Padilla who had inforned themthat he had quit. A
coupl e of days later Padilla returned wth the sane conplaint. Shiyonura
suggested that Padilla work sonething out wth HD

Onh Getober 5, 1989, Padilla received a nedical rel ease fromhis
doctor and, on the followng day, delivered it to Respondent's office and
i nqui red about enpl oynent. The
Spani sh-speaki ng secretary® tol d himthat she did not know anyt hi ng about

enpl oynent but if an openi ng occurred she woul d

In his testinony Padilla referred to the Sani sh-speaki ng secretary
as such but at tines as the Mexi can | ady.
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notify him She had a photocopy of the rel ease nade and gave either the
original or the copy to Padilla

Respondent hired two tractor drivers on ctober 7, 1989, rehired a
tractor driver on Novenber 20, 1989, and hired an additional tractor driver
on Decenfer 6, 1989.

Inthe latter part of Gctober 1989, Marcelino and his son, Mrtin
Padilla, were driving back froman errand in the nearby town of Hiron when
Mar cel i no suggested that they swng by Respondent’ s ranch and i nqui re about
tractor work. There they encountered forenan Jack Shiyonura. Mrcelino
asked Shi yomura whether there was any tractor work avail abl e. Shi yomura
asked whether Mircelino was still on disability, and the latter responded in
the negative and added that he had a letter fromhis doctor and had al ready
taken it to Respondent’'s office. Marcelino told Shiyomura that he under st ood
that Respondent was hiring tractor drivers at that tine.?Shiyomura replied
inthe affirnati ve but added that Respondent coul d not |et those new hires
go as so to nake roomfor him?

Later inthe wnter of 1989-90, Mrcelino went to Respondent’s

shop seeki ng enpl oynent. Wth the permssion of a

“Padilla's son, Mrtin, had | earned about the hiring at the EOD of fice
and had passed the infornation al ong to his father.

% n Novenber 1989 Mrtin Padilla and Respondent reached an agreenent
of the forner's unfair labor practice charge wthin which it was stated
that the settlenent did not constitute an admssi on by Respondent that it
had engaged in any unfair |abor practice charges.



Foani sh- speaki ng enpl oyee of Respondent's, he was filling one of the tires
on his pi ckup when Joe Hal kumarri ved.

A Padilla s request, the Spani sh-speaki ng enpl oyee asked Hal kum
in BEnglish whether any tractor work was avail able. Hal kumtold Padilla
t hrough the Spani sh-speaki ng enpl oyee that he did not want to see Padilla
there again, least of all putting air into his tires. As Padilla was | eavi ng
he encount ered Respondent’' s owner Mke Dresick and asked for tractor work.
Mke told himto talk to Joe Hal kum Thereupon Padilla | eft.

Padilla testified that during the wnter of 1989-90 he t el ephoned
Respondent' s office two or three tines to inquire about tractor work. Each
tine, the Soani sh-speaking secretary said that there was no opening in
tractor work. In February, Padilla consulted a union official, A nando
Mrtinez, about the difficulty he was having in obtai ning enpl oynent wth
Respondent. Mirtinez advised himto go to Respondent's ranch, wth a
wtness, and ask for tractor work.

h March 22, 1990, acconpani ed by his son, Acturo Padilla, and his
brother-in-law Antonio Rojas, Mircelino went to Respondent's shop to
i nquire about enpl oynent as a tractor driver. Padilla asked Juan Mendez, a
shop enpl oyee, to call Paul Martinez on a car radio. Hal kumarrived at just
that nonent and told Mendez not to call anybody. Hil kumtestified that he
ordered Padilla to | eave the shop area since it was dangerous and proceed to

the office. Mendez testified that he



had hi s head down concentrating on his wel ding work and did not notice
where Padilla went when he | eft.

Respondent present ed evi dence to denonstrate that Padilla went to
the office on this Mrch 22 date and del i vered a nedi cal rel ease formdated
Qctober 5, 1989. Marcelino Padilla and his son-in-law Antonio Ryjas, both
testified that Padilla did not go to the office on Mrch 22 and that no one
nentioned that Padilla should go to the office. According to their
testinony, Hal kumtold Padilla that he did not want himthere and to | eave.
According to Hal kums testinony he advised Padilla to | eave the shop area
because it was dangerous and to proceed to the office.*

The Padillas and Rojas | eft and en route hone encount ered forenan
Jack Shiyonura seated in his pickup at an intersection. Padilla seated in
hi s pi ckup asked Shi yonura about tractor work. Shiyomura replied that
Padilla should consult wth his son, Mrtin, and his | awers because in
accordance wth his son's agreenent in settling his ALRB case neither his
son, Mrtin, nor he, Padilla, could return to work for Respondent. Padilla
retorted that he did not knowwhat Shiyonura was tal king about. The

conversation ended and all left in their respective vehicles.

“A sensi bl e expl anation of this conflict in the evidence is that
Padilla did go to the office on this date in Mrch 1990 and del i vered
either the original or the photocopy of the rel ease (wi chever one the
Soani sh speaki ng secretary gave hi mon ctober 6, 1989.)



Afewdays later Padilla asked Mrtin whether there was an
agreenent whereby neither he nor Martin could return to work for Respondent.
Mrtin said that he had only signed for hinself and there was nothing in the
agreenent about his father.

O Aoril 23, Padilla and his son, Arturo, drove to Shiyonura's
residence. Padilla explained to Shiyomura that he had tal ked to his son,
Mrtin, about his son's settlenent and Shiyomura' s assertion that it rul ed
out the rehiring of either his son, Mrtin, or hinself. Padilla went on to
say that his son denied the exi stence of such provisions. Shiyonura replied
that Mrtin had |ied and those provisions were in the agreenent.

In his testinony, Shiyonura denied that the
conversation in the intersection took place. He admtted the conversation at
hi s resi dence but denied that he nentioned anyt hing about Padilla bei ng
included in Mrtin Padilla' s settlenent agreenent. However, he did testify
that in response to a question by Padilla about why Respondent woul d not
give hima job, he, Siyomura answered,* "Odn't you work sonething out wth

the conpany? You haven't tal ked to your son?"'®

RT. Il: 11-12.

®Rosari 0 Shiyomura testified that she overheard the conversation
bet ween her husband Jack Shiyomura and Padilla and her husband only tol d
Padilla to go to the office as he coud not help him Inlight of Padilla s
credibl e testinony and Shiyomura's admitting in his testinony to a nore
extensi ve conversation, | discredit her testinony in this respect.
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ANALYS S AND GONDLWLE ON

General Gounsel al |l eges that Respondent viol ated section 1153(d)
of the Labor Gode by refusing to rehire Marcelino Padilla because his son
filed a charge agai nst Respondent wth the ALRB Aviolation of Labor Gode
section 1153(d) occurs when an enpl oyer discrimnates agai nst an enpl oyee

for resorting to the AARB for redress. (MGCarthy Farming G. Inc. (1982) 8

ALRB No. 78; Kirschennan Enterprises Inc. (1986) 12 ARB No. 2.)

In the instant case, the alleged discrimnati on was not agai nst an
enpl oyee who had resorted to Board processes but agai nst the enpl oyee' s
father. The Board has held that a viol ation occurs when an enpl oyer
retaliated against an activist by discrimnating against a rel ative.

(Msalia Qtrus Packers (1984) 10 ALRB N\o. 44.)

In order to establish a prina faci e case of
discrimnation, General ounsel is obliged to denonstrate that the
enpl oyee, in the instant case the son, Mrtin Padilla, was engaged in
protected activity, utilizing the Board process, that the enpl oyer had
know edge of such activity and that there was a causal |ink between the
protected activity and the enpl oyer's action. (Lawence Scarrone (1981) 7

ARB No. 13.)

Because direct evidence is sel domavail abl e to establish such a
causal connection, circunstantial evidence nust be utilized. For exanpl e,

the timng of the discharge or
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arefusal torehire and its coincidence wth the protected activity can
be a critical factor.

The son of the all eged discri mnatee engaged in a protected
activity when he sought redress fromthe ARB. He filed an unfair | abor
practice charge wth the ALRB on Septentber 22, 1988. Respondent had
know edge of such a filing as it was served wth a copy thereof.

A first glance it woul d appear that there was no connection
between the timng of the refusal to rehire and the charge Mrtin filed wth
the ARB The charge was filed on Septenber 22, 1988. Padilla had suffered
a work accident on April 11, 1988, and was disabled fromthat date until
Noventoer 4, 1988. Respondent rehired Padilla just one nonth later, thus
supporting the inference that Respondent harbored no aninus toward Padilla
because of his son's actions.

There are, however, other circunstances whi ch undercut that
i nference. Respondent had received a letter on or about CGctober 16, 1988,
fromPadilla s worker's conpensation | awer threateni ng Respondent wth
legal actionif it didnot rehire Padilla. It is obvious that such a threat
pl aced substantial pressure on Respondent's ranch superintendent, Joe
Hal kum to rehire Padilla for the next tractor driver opening. Taking this
pressure into consideration, the fact that Respondent rehired Padilla in

Decenter | oses nuch of its inferentia val ue.
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Lpon returning to work on Decenber 2, 1989, Padilla worked | ess
than an hour, quit because of back disconfort and renai ned di sabl ed until
Qrt ober 1989.

General Gounsel contends that once Padilla recovered, he
inmedi ately applied for work on Qctober 6, 1989, and several tines
thereafter, but each tine Respondent failed to rehire him Forenan Martinez
and ranch superintendent Hal kumtestified that the reason Padilla quit
tractor work was because he did not |ike night work. Hal kumtestified that
because Padilla had quit for such a reason he decided not to rehire him

However, Padilla credibly testified that he quit work because his
back was hurting and he inforned Martinez of that fact by tel ephone that
sane evening. Mreover, Padilla credibly testified that he did not have an
aversion to night work nor did he nention anythi ng about day or night work
either to Mrtinez or Hal kum Furthernore, Mrtinez wote a nenorandumto
the effect that Padilla quit due to back disconiort. There is no nention in
the neno about any preference for day or night work. It is interesting to
note that during the tine that Padilla had previously worked for Respondent

he di d nostly night work and occasi onal day work. ’

'Padi | 1 a requested his physician to give hima nedical rel ease so he
could return to work in Noventer 1988. He testified that the reason he did
SO was because he was not receiving sufficient funds fromdisability. It is
evident that the recurrence of his back synptons was a result of Padilla

not having recovered enough to return to tractor work. Because of
(continued. . .)
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The af orenentioned nenorandum by Mirtinez supports Padilla' s
testinony and contradicts Mrtinez? and Hil kums version of the
events.

Moreover, the evidence indicates that both Martinez and Hal kum
knewthat it was the recurrence of Padilla s back synptons whi ch caused hi m
toquit. Although Martinez downpl ayed Padilla s back trouble in his
testinony, he specifically nentioned it in his nenorandum Therefore,
Mrtinez knewthat the reason Padilla quit was due to his back condition.

Mrtinez did not testify in reference to what he had tol d Hil kum
about Padilla s leaving the job or that he had shown Hal kumthe nenor andum
Moreover, the fact that Paul Mrtinez did not testify about what he had sai d
to Hal kumabout Padilla' s decision to quit either verbally or by show ng him
the neno indicates that his testinony in that respect woul d have been
adverse to Respondent' s al l egations. Thus, an inference can be nade t hat
Mirrtinez did informHal kumabout the inportance of Padilla s recurrent back
trouble in his decision to quit. Mreover, Mrtinez' know edge of Padilla's
back condition can be inputed to Hal kum his superior.®

(... conti nued)

his financial needs, Padilla was not in a. position to be selective
about work shifts.

®Respondent further argues that Hal kumhad reason to assune that
Padilla s back condition had nothing to do wth his decision to quit.
Respondent points out that since Padilla had not filed a report of injury or
reinjury it was logical for
(conti nued. . .)
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Therefore, | find that Padilla quit because of his back condition
and Respondent had know edge t her eof .
In the Garin case, The Garin onpany (1985) 11 ALRB No. 18, the

Board stated that having found that the enpl oyer's proffered reason for
discharge was false it is entitled toinfer that in fact the notive the
enpl oyer desires to conceal --an unl awful notive--was the true notive.

Havi ng concl uded that Padilla quit work due to his back troubl e,
it follows that Respondent’'s assignnent of Padilla s quitting--due to his
dislike of night work--as the cause for its refusal to rehire was pretextual
and that Respondent refused to rehire himbecause his son had resorted to
Board processes. °

The fact that Respondent, despite Padilla' s repeated requests for
work, never inforned himthat it had decided not to rehire hi mbecause he
had quit due to his dislike of night work further indicates that that was

not the real reason for its refusal to rehire him but a pretext.

§. .. conti nued)
Hal kumto nake such an assunption. However it was not |ogical for Hil kumto
assune that because Padilla had failed to file a report of injury that the
back condition did not figure in his decisionto quit. Padilla experienced a
recurrence of his back synptons obviously brought about by his effort to
drive the tractor. So there was no new accident or injury to report and
therefore no reason for himto file a report or for Hal kumto nake such an
assunpt i on.

*There being no non-pretextual justification for the refusal to
rehire, the Gneral unsel has satisfied its burden of proof, and there is
no need to engage in a dual notive anal ysis. (Baird Neece Packing
Qorporation (1988) 14 ALRB Nb. 16, fn. 1; The Garin Gonpany, Supra.
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Shiyonura' s conversations wth Padilla further denonstrate that
Respondent refused to rehire Padilla because his son had resorted to Board
processes and not because of Respondent's proffered reason.

Shiyonura' s denial of ever speaking wth Padilla about his son's
settlenent wth the ARBis not credible. Padilla and his brother-in-law
Antonio Rojas, credibly testified that Shiyonura told Padilla during the
i ntersection encounter that the reason Respondent would not rehire Padilla
was due to a provision to that effect in his son's ALRB settl enent.
Padilla s son, Mrtin, credibly testified that his father cane to his house
soon afterwards and queried hi mconcerning the contents of his ALRB
settl enent.

Mreover, Shiyonura in his testinony in effect admtted there was
a connection between Respondent’' s refusal to rehire Padilla and his son's
settlenent. In answer to Padilla s query about why Respondent woul d not
give hima job, Shiyomura admtted that he asked, "D dn't you work sonethi ng
out wth the conpany?' and "Haven't you tal ked to your son?"'®

Inlight of the foregoing, | find that Respondent viol ated section
1153(d) of the Act inrefusing to rehire Mircelino Padilla on or after
Qctober 6, 1989, because his son, Mrtin Padilla, had sought redress from
the Agricultural Labor Relations Board.

PThus Shi yomura' s own testinony supports Padilla s version of the
conversation at Shiyonura' s resi dence.
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REMEDY

In order for Padillato be entitled to backpay for Respondent's
refusal to rehire, General unsel nust denonstrate that the al | eged
di scrimnatee nade a proper application, that work was available at the tine
appl i cati on was nade and that Respondent's policy was to rehire forner

enpl oyees. (Rgi Agricultural Services, Inc. (1983) 9 ARB Nb. 31)"

Padilla credibly testified that he went to Respondent's office on
Qctober 6, 1989 the day after he received his nedical rel ease fromhis
physi cian and delivered it to the Spani sh-speaki ng Mexi can secretary in
Respondent’ s office. | credit Padilla s testinony on this point since |
found himto be a reliable wtness who nade a sincere effort to tell the
truth as he renenbered it. And there are other reasons to credit himon this
point. Padilla realized that in order to return to work he had to present a
nedi cal release fromhis doctor. It is very difficult to believe that he
woul d have contacted Respondent on vari ous occasi ons seeki ng enpl oynent on
and after (rtober 6, 1989, if he had not brought the nedical rel ease to
Respondent' s office on the latter date.

ﬂFeSpondent' s policy was to rehire forner enpl oyees as evi denced by
its conduct in this instance by rehiring Padilla in Decenber 1988, by its
Soani sh-speaki ng secretary telling himthat he woul d be contacted once
there was an opening, and by its accepting his nedi cal rel ease as an
i ndi cati on he woul d be rehired.
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Let us reviewthe evidence about Padilla s alleged nunerous
conmuni cations Wth Respondent about tractor enpl oynent between Crt ober
6, 1989, and Mrch 22, 1990.

Padilla and his son, Mrtin, credibly testified that Padilla
conversed wth forenan Shi yonura about openings for tractor drivers in the
latter part of (ctober 1989. Mrtin corroborated his father's testinony in
respect to the Gctober 1989 encounter wth Shiyonura and the subsequent
conversation in detail .

Padilla credibly testified that during the wnter of 1989-1990
he visited Respondent's ranch and asked Hial kum for enpl oynent and that
the latter had ordered himoff the ranch.

Padilla credibly testified that he nade two to three tel ephone
calls to Respondent' s office between Cctober 1989 and Mirch 1990 and
I nqui red about tractor enpl oynent. Respondent presented no evi dence to rebut
that claim

Respondent failed to call the Spani sh-speaki ng Mexi can secretary
who coul d have testified whether Padilla had delivered to her his nedi cal
rel ease formon Qctober 6, 1989, or whether Padilla had nade those two or
three tel ephone cal | s between Gctober 1989 and Mrch 1990. Respondent
offered no explanation for not doing so. nsequent!ly, an inference can be

nade that her testinony woul d have confirned the fact that

“Both father and son testified that Mrcelino told Shiyomura on this
occasi on that he was no | onger disabled and had al ready del i vered the
nedi cal rel ease to the office.
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Padi |l a had del i vered the nedical rel ease on Gctober 6, 1989, and had nade
such tel ephone cal | s. 2

In his testinony, Hal kumdeni ed seei ng Padi||a between Decenier
1988 and March 1990, let alone ordering himto stop filling his pickup tires
wth air and asking himto | eave the ranch premses. In his testinony,
Shiyonura denied that Padilla and his son, Mrtin, conversed wth himin the
latter part of Gctober 1989 about tractor job openings for Padilla.

It is not necessary to determne whet her Shi yonura and Hal kum
falsely testified or sinply could not recall these incidents. However, |
concl ude that the two episodes did take place as credibly testified to by
Padi |l a and his son, Martin.

Respondent present ed no evi dence ot her than the nedi cal rel ease

formstanped "MAR 22 1990" that Padilla did not take a

Bn general, adverse inferences are pernitted when a party fails to
produce evi dence or wtnesses wthin their control. In the Girin case,
supra, the Board held that no adverse inference coul d be nade because the
"mssing wtness", atractor driver for Respondent, was not under the
control of Respondent or even available to it since he had been fired al ong
wth the all eged discrimnatee before the hearing. In the instant case, the
facts differ. The Soani sh-speaki ng secretary had been in the enpl oy of
Respondent at | east fromMNovenber 1988 through the wnter of 1989-90.
Padilla s uncontradicted testinony was that he spoke to her on several
occasions during that period. Respondent failed to present any evi dence that
she was no longer inits enploy and. thus an assunption can be nade that she
continued to be enpl oyed by Respondent during the tine of the hearing of the
instant case. An inportant factor in the application of the "mssing
wtness" rule is whether the mssing wtness woul d provide the only proof
(other than the alleged discrimnatee' s) on a particul ar i ssue—n this case
the all eged tel ephone calls and the delivery of the nedical rel ease. As
Respondent failed to present a satisfactory excuse for failing to call the
Soani sh speaki ng secretary, | find that she was available and under its
control .
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nedi cal rel ease formto Respondent's office on ttober 6, 1989. An inference
could be nade that this was the first tine Padilla had delivered such a
rel ease. However, such an inference is weakened by the fact that Respondent
did not present the Spani sh-speaki ng Mexi can secretary to whomPadilla
testified he had delivered the rel ease. The inference is further weakened by
the fact that Padilla had an extra copy nade of the nedi cal rel ease when he
delivered the original on Gtober 6, 1989, and it was the extra copy or the
original that he delivered to the office on Mirch 22, 1990.

| conclude that Padilla nade tinely applications for work, that there
were openings at the tine of his application on Gtober 6, 1989, and t hat
Respondent has a policy of rehiring forner enpl oyees. Therefore, Mrcelino
Padillais entitled to be reinbursed by Respondent for all |osses of pay and
ot her economc | osses he has suffered as a result of Respondent's
discrimnatory refusal to rehire himon and after Gctober 7, 1989.

R
Pursuant to Labor de section 1160.3, Respondents Dft H
Farns, its officers, agents, |abor contractors, successors and assigns,
shal | :
1. Cease and desist from
(a) Refusing to rehire or otherw se di scrimnating agai nst,

any agricultural enpl oyee or his or her relatives wth regard to hire or

tenure of enpl oynent or any termor condition
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of enpl oynent because he or she has filed charges wth the Agricul tural
Labor Rel ations Board.

(b) Inany like or related nanner, interfering wth,
restraining or coercing any agricultural enpl oyee in the
exercise of the rights guaranteed by section 1152 of the Act.

2. Take the followng affirnative actions whi ch are deened
necessary to effectuate the policies of the Act:

(a) Gfer Mrcelino Padilla full reinstatenent to his forner
or to substantially equival ent position, wthout prejudice to his seniority
and other enpl oynent rights and privileges, and nake hi mwhol e for all
| osses of pay and other economic | osses he has suffered as a result of
Respondent' s refusal to rehire, the anounts to be conputed i n accor dance
wth established Board precedents, plus interest conputed i n accordance wth
the Board' s decisionin E W Mrritt Farns, (1988) 14 ALRB Nb. 5.

(b) Preserve and, upon request, nake available to the Board
and its agents, for examnation, photocopying, and ot herw se copying, all
payrol | records, social security paynent records, tine cards, personnel
records and reports, and all other records rel evant and necessary to a
determnation, by the Regional Orector, of the backpay period and the
anount of backpay due under the terns of this Qder.

(c) Sgnthe attached Notice to Agricultural Enpl oyees and,
after its translation by a Board agent into all
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appropriate | anguages, nake sufficient copies in each | anguage for the
purposes set forth in this Qder.

(d) Mil copies of the attached Notice, in all appropriate
| anguages, wthin 30 days of issuance of this order to all agricul tural
enpl oyees in its enpl oy fromQctober 6, 1989 to (ttober 5, 1990.

(e) Post copies of the attached Notice in al|l appropriate
| anguages, for 60 days, in conspi cuous places on its property, the exact
period(s) and place(s) of posting to be determned by the Regional Drector,
and exerci se due care to repl ace any Noti ce which has been altered, defaced,
covered, or renoved.

(f) Won request of the Regional Drector or his designated
Board agent, provide the Regional Orector wth the dates of the next peak
season. Shoul d the peak season have al ready begun at the tine the Regi onal
Drector requests peak season dates, informthe Regional Orector of when
the present peak season began and when it is anticipated to end, in addition
toinformng the Regional Drector of the anticipated dates of the next peak
season.

(g) Arange for a representative or a Board agent to
distribute and read the attached Notice, in all appropriate | anguages, to
all of its enployees on conpany tine and property at tine(s) and pl ace(s) to
be determined by the Regional Drector. Followng the reading, the Board
agent shall be given the opportunity, outside the presence of supervisors

and
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nanagenent, to answer any questions the enpl oyees nay have concerning the
Notice or their rights under the Act. The Regional Drector shall determne
the reasonabl e rate of conpensation to be paid by Respondent to all piece-
rate enpl oyees in order to conpensate themfor the tine [ost at the read ng
and questi on-and-answer peri od.

(h) Notify the Regional Drector inwiting, wthin 30 days
of the issuance of this Qder, of the steps it has taken to conply wthits
terns, and nake further reports at the request of the Regional Orector,

until full conpliance is achi eved.

DATED My 26, 1992

AR E SCHOOR.
Administrative Law Judge
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NOIM CGE TO AR GLTURAL BVALOYESS

After investigating charges that were filed inthe Msalia Regional Gfice
of the Agricultural Labor Relations Board by the I ndependent Uhion of
Agricultural VWrkers and Arnando Martinez, the General Gounsel of the ALRB

i ssued a conpl aint which alleged that we, D& HFarns, a sole
proprietorship, had violated the law After a hearing at which all parties
had an opportunity to present evidence, the Board found that we viol ated the
law by refusing to rehire Mrcelino Padilla fromQtober 7, 1989, and
thereafter because his son, Mrtin Padilla, filed an unfair |abor practice
charge wth the Board. The Board has told us to post and publish this
notice. Vé wll do what the Board has ordered us to do.

W al so want you to knowthat the Agricultural Labor Relations Act is alaw
that give you and all other farmworkers in Galifornia these rights:

To organi ze your sel ves;

To form join, and hel p uni ons;

To vote in a secret ballot el ection to deci de whet her you want a uni on
to represent you;

To bargain wth your enpl oyer about your wages and wor ki ng conditions
through a union chosen by a majority of the enpl oyees and certified by
t he Board;

5. To act together wth other workers to hel p and protect one another; and
6. To decide not to do any of these things.

A~ wbhpkE

Because you have these rights, we promse that:

VEE WLL NOI do anything in the future that forces you to do or stops you
fromdoing any of the things |isted above.

VEE WLL NOT refuse to rehire or otherw se discrimnate agai nst any
agricultural enpl oyee because he or she or his or her relatives have filed a
charge wth the ALRB or otherw se participated i n ALRB procedur es.

VEE WLL reinbburse Marcelino Padilla for all |osses of pay and ot her economc
| osses he has suffered as a result of our discrimnation agai nst hi mpl us
interest and in addition offer



himimedi ate and full reinstatenent to his forner or substantially
equi val ent posi ti on.

DATED

D & HFARME a sol e propri etorship.

Y represetave (TTTe)

If you have questions about your rights as a farmworker or about this
Notice, you may contact any office of the Agricultural Labor Rel ations
Board. (Qnhe office is located at 711 North Gourt Sreet, Suite A Msalia,
Gl ifornia. The tel ephone nunber is (209) 627-0995.

This is an official Notice of the Agricultural Labor Relations Board, an
agency of the Sate of Gdlifornia

DO NOT RAEVDE AR MUTT LATE
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