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In 16 ARB No. 11, issued on August 23, 1990, the
Agricultural Labor Relations Board (ALRB or Board) ordered the respondent,
Phillip D Bertelsen, Inc. (Respondent), to pay designated suns, plus
interest, to 14 individuals for the | osses they sustained due to their
di scrimnatory di scharge by Respondent.! Respondent's defense in the
conpl i ance proceeding |eading to the Board' s decision in 16 AARB No. 11 was
that it was prohibited by the Mgrant and Seasonal Vérkers Protecti on Act
(MPA fromreinstating the discrimnatees or providing backpay. The
rel evant provision of MBPA which has since been superseded by the
Inmgration Reformand Gontrol Act of 1986 (1 RZA), prohibited | abor
contractors fromknow ngly enpl oying any alien not lawully admtted for

per nanent resi dence or aut horized by

'Respondent ' s liability for the discrininatory di scharges was
adjudicated in 12 ARB No. 27.



the Aitorney General to accept enpl oynent. The Board held in 16 ARB No. 11
that Respondent had failed to neet its burden to establish that the
discrimnatees were in fact not authorized to work in the Lhited Sates. The
Board therefore found it unnecessary to address several other issues
pertinent to Respondent's defense, including the applicability of N&PA

In Phillip D Bertelsen. Inc. v. AARB Gase No. F014575, issued
January 7, 1992, the Qourt of Appeal for the Hfth Appellate Ostrict held

that while Respondent's proof did not conclusively establish that the
di scrimnatees were not authorized to work inthe Lhited Sates, the evi dence
was sufficient to create a presunption that they were not so authorized, such
that the burden shifted to the discrimnatees to showthat they were
authorized to work at the tines in question. The Qourt thus reversed the
Board' s order and renanded the natter to the Board to allowthe
discrimnatees to offer any proof they mght have of their authorization to
work. The Qourt further ordered that: "QOnice the Board determnes this
limted i ssue consistent wth the procedure we have outlined herein, it shall
proceed to deci de any renai ning i ssues necessary to reaching a conpl ete
decision.” (Gase No. FO14575, slip opinion, p. 18.)
R

onsi stent wth the Gurt's renand order and the need to have a
conpl ete record before deciding any renai ning i ssues in this case, the Board
hereby remands this natter to Chief Administrative Law Judge Janes V@l pnan

for the taking of any

18 ARBMN. 1



further evidence concerning the discrimnatees' authorization to work during
the tines in question. It is further ordered that, shoul d such evi dence be
forthcomng, the Admnistrative Law Judge shal|l prepare and serve on the
parties a suppl enental decision containing credibility resol utions, findings
of fact, and conclusions of law The provisions of Title 8, Giifornia Gde
of Regul ations, section 20282 et seq. shall apply.

DATED  April 1, 1992

BRIE J. JANGAN Chairnan’

| VONNE RAMCS R GHARCBON - Mentoer

JIMBLLIS Mentoer

*The signatures of Board Meners in al | Board deci sions appear with the
signature of the Chairnan first (if participating), followed by the
signatures of the participating Board Menbbers in order of their seniority.
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PHLLIP D BERTH.SEN 18 ARBMN. 1
dba GO/E RANCH MANAGEMVENT Case Nos. 84-(&23-F, et al.
(Faustino Garrillo and URWY (16 ALRB No. 11)

(12 ALRB No. 27)

Backgr ound

In 16 ALRB No. 11, the Board ordered the respondent, Phillip D Bertel sen
(Bertel sen), to pay designated anounts to 14 discrimnatees. Bertel sen's
defense in that conpliance proceeding was that it was prohibited by the
Mgrant and Seasonal Vérkers Protection Act (MBPA) fromreinstating or payi ng
backpay to the discrimnatees. The Board held that Bertel sen failed to
establ i sh that defense because it was not concl usi vely proven that the
di scrimnatees were not authorized to work inthe Lhited Sates during the
tine in question. The Board therefore found it unnecessary to address several
%@er issues pertinent to Bertel sen's defense, including the applicability of
A

The 5th Ostrict Gurt of Appeal agreed that Bertel sen's proof was not
conclusive, but held that the evidence was sufficient to create a presunption
that the discrimnatees were not authorized to work, such that the burden
shifted to the discrimnatees to showthat were so authorized. The Gourt thus
reversed the Board' s order and renmanded the natter to the Board to all owthe
discrimnatees the opportunity to offer any proof they mght have.

Deci si on

Gnsistent wth the Gurt's renand order and the need to have a conpl et e
record before deciding any renai ning issues in the case, the Board renanded
the natter to the Chief ALJ for the taking of any further evidence concerning
the discrimnatees' authorization to work during the tines in question.

* * %

This Gase Sunmary is furnished for infornmation only and is not an official
statenent of the case, or of the ALRB
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