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TO ALL PARTI ES:

V¢ have deParted fromour standard practice of including the
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evident, the Board's decision is over 140 pages, while the
admnistrative law j udge's decision was over 600 pages. The
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Board' s offices or obtaining copies at reasonabl e cost.
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SUPPLEMENTAL DECI SI ON AND ORDER

h Cctober 27, 1987, Admnistrative Law Judge (ALJ) Barbara
D. Mbore issued a Suppl enental Decision and recomrended Qrder in this
proceedi ng. Thereafter, Respondent Mario Sai khon, |nc.
(Respondent, Enployer or Sai khon) and General Gounsel filed
exceptions to the ALJ's Decision along with supporting briefs, and
Respondent, General Counsel and Charging Party United Farm \Wrkers
of Anerica, AFL-QO (UFWor Union) filed reply briefs.

The Agricultural Labor Relations Board (ALRB or Board) has
considered the ALJ' s recomrended Decision in light of the record and
the exceptions, responses, and briefs of the parties and has deci ded
to affirmthe ALJ's rulings, findings and conclusions only to the

extent consistent herewth.



Background and Procedural H story
In Mario Sai khon, Inc. (1982) 8 ALRB No. 88, the Board

found that Sai khon had discrimnatorily discharged and refused to

reinstate 56 striking employees, discrimnatorily |ocked out all
striking enployees, and unlawfully instituted a change inits lettuce
wrap operation.! The Board ordered i nmediate reinstatenment and
backpay for all discrimnatees. On January 16, 1983, Respondent
appeal ed the Board's decisionin 8 ALRB No. 88 to the Fourth District
Court of Appeal, Division One. On March 7, 1983, the Court of
Appeal denied Sai khon's appeal as untinely; hearing was denied by the
California Suprene Court on April 28, 1983.

Wil e conpliance hearings in the instant case were being
conducted, the Court of Appeal issued its decision in Carl Joseph
Maggi o, I nc., et al. v. Agricultural Labor Relations Bd. (1984) 154
Cal . App. 3d 40 (hereafter Mggio). The court's decision overruled

the Board's findings in Admral Packing Conpany (1981)
7 ALRB No. 43 (hereafter Admral) that Saikhon and other |ettuce

growers had bargained in bad faith and declared a fal se inpasse during

1978-79 | ettuce harvest season negotiations.
Sai khon filed its first notion for reconsideration of

8 ALRB No. 88 based on the Maggi o decision. n August 28, 1984,

'Proceedi ngs on further Board findings that Saikhon unlawfully
engaged in surface bargaining and instituted unilateral wage increases
were severed fromthe rnstant case into a separate case. (Mario
Sai khon, Inc. (1986) 12 ARBNd. 4.)
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the Board issued two Orders. The first Oder granted reconsi deration
only for those portions of the Board's decision based upon Admral .
The Board found that the Enpl oyer's unilateral wage increases were
justified by inpasse, and dismssed those all egations. The Board
severed the charge related to overall bad faith bargai ning and
consolidated it wth another related case.

The second Board O der refused to reconsider the Board's
findings regarding Sai khon's refusal to rehire returning strikers. The
Board found that even if the enpl oyees were economc rather than
unfair |abor practice strikers, they were entitled to reinstatenent
as soon as jobs were avail abl e, once they had nade unconditi onal
offers to return to work.

1 Novenber 24, 1984, the Fourth Appellate Dstrict of the
Qourt of Appeal dismssed Sai khon's appeal of the Board' s Qder
denyi ng reconsi deration, and on January 3, 1985, the Galifornia
Suprene Gourt deni ed Sai khon's petition for review w thout conment.

In February 1986 Saikhon filed a second request for
reconsideration of 8 ALRB No. 88. n Mrch 21, 1986, the Board
deni ed the request as untinely and | acking a show ng of extraordinary

ci rcunst ances whi ch woul d warrant reconsi der ati on.
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Mbti ons

1. Saikhon's Mdtion for Reconsideration

In its exceptions brief, Saikhon presents its third request
for reconsideration of 8 ALRB No. 88. Respondent advances no new
| egal argunents or facts, but alleges that the Board's underlying
decision is not supported by substantial evidence.

The UFWargues in response that the appel | ate court order
sumarily denyi ng Respondent's petition for review for untineliness
acts as a decision on the nerits, and raises the bar of res
judi cata. Saikhon notes, however, that Labor Code section 1160. 3
aut hori zes the Board to reconsider any Board finding or order
provided the record in the case has not been filed in a court.
Because the Court of Appeal denied review of 8 ALRB No. 88 on
jurisdictional grounds, Saikhon contends that the case has never
been filed with a court and therefore the Board can reconsider the
decision at this tine.

V¢ decline to reach the res judicata i ssue because we find
that it is not necessary for our determnation of Respondent's
notion. The substance of Respondent's argunent is that it refused to
reinstate strikers and | ocked out enpl oyees for a legitinmate busi ness
justification, i .e., fear that returning strikers woul d engage in
intermttent work stoppages. However, the Board has al ready
addressed this argument in 8 ALRB No. 88, where the Board noted that
Respondent had nade no showi ng of how the strikers, if reinstated,

woul d j eopar di ze producti on.
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Moreover, the Board specifically found that Respondent had | ocked out
enmpl oyees and refused to reinstate strikers for discrimnatory
reasons.

Since Sai khon has merely raised arguments previously
addressed by the Board and has failed to cite any extraordinary
circunstances justifying reconsideration, Respondent's notion for
reconsideration of 8 ALRB No. 88 is denied. (Cal. Code Regs., tit.
8, §20286(c) .)

2. UFW s Mtion to Strike Appendix 1 to Genera
Counsel 's Exceptions Brie

Title 8 California Code of Regul ations, section
20282(a)(2), states that no brief in support of exceptions to an ALJ
decision "shal |l exceed 50 pages in length, except that upon prior
request the executive secretary may permt |onger briefs when
necessary." In the instant case, the 50-page l[imtation was
expanded to 127 pages at Sai khon's request. Ceneral Counsel nade no
request for further expansion, but filed a brief of 220 pages,
consisting of 30 pages of argument plus an appendi x containing 190
pages of charts specifying the types of work each enpl oyee perforned
and whet her a seasonal, quarterly or daily backpay formla was
appropriate for each category of work.

The UFWhas noved to strike General Counsel's appendi x on
the grounds that it causes CGeneral Counsel's exceptions brief to be
wel | in excess of the 127-page limtation granted by the Board.

After |ooking at CGeneral Counsel's '"appendix, the Board has

determned that it constitutes a conpilation of data already
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inthe record, and was attached merely for the Board's convenience.
The appendi x contains a restatenment of General Counsel's position
regarding the appropriate backpay formula for each discrinmnatee, but
the Board was able to exam ne General Counsel's specifications, as
wel | as other evidence in the record, to nake its own deternination on
t hose issues.

W conclude, therefore, that General Counsel's submni ssion
of an overlong brief was harm ess since we do not need, and have not
relied upon, the appendix in making our determ nations.

3. Saikhon's Mdtion to Strike Cainms of Discrimnatees Wo
Refused to Provide | nconme Tax Records

Respondent filed a notion with the ALJ to strike the
testimony and/or backpay claims of all discrimnatees who refused to
answer questions pertaining to their federal or state incone tax
returns and W2 forms. Saikhon argued that backpay clai mants cannot
assert that tax forms are privileged information while at the same
tinme claimng | ost wages. Thus, Respondent argued, once a clai mant
rai ses any issue in a proceeding which places the contents of the
person's tax return in issue, the claimant is precluded from
claimng privilege. (Citing Wlson v. Superior Court of Sacramento
County (1976) 63 Cal.App.3d 825 (hereafter Wl son) and Newson v.
Gty of Gakland (1974) 37 Cal.App.3d 1050 (hereafter Newson).)

Respondent's exceptions brief also cites George Lucas & Sons (1984)

10 ALRB No. 6, in which the ALJ excluded tax records after review ng
themin canmera and determning themnot to be probative. The Board

found in the
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|atter case that absent a timely notion to quash the subpoena, there
was no precedent for the in canera inspection or the ALJ's ruling
that the records would not be probative. The Board concluded that it
was prejudicial error for the ALJ to exclude the evidence.

Inits exceptions brief, Saikhon requests that the Board
remand the case and direct the ALJ to order all discrimnatees to
produce tax records upon request and al |l ow Respondent to recall
wi tnesses who testified after the ALJ's ruling on this issue, as well
as those whose testinony was wai ved by Sai khon due to the ALJ's
ruling.

The ALJ herein ruled that incone tax records are privileged
under California Revenue and Taxation Code section 19282 and
California case law. The code section provides that it is a
m sdenmeanor for the Franchise Tax Board to disclose infornmation
relating to tax returns. In Whbb v. Standard G| Conpany (1957) 49
Cal .2d 509, the California Supreme Court declared that the purpose of

the statute is to encourage taxpayers to nmake full and truthful
declarations on their tax returns. The court ruled that tax returns
are privileged and that the privilege should not be nullified by
permtting third parties to obtain the infornmation.

The ALJ also found that the cases cited by Respondent were

i napplicable. The Newson and W son cases stood for the proposition

that a plaintiff cannot nake a claimand at the sane
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time withhold the only evidence which will establish the claim In
the instant case, Saikhon was able to (and in fact di d) subpoena
interimenployers' payroll records to establish interimearnings.

The ALJ al so found that discrimnatees should not be forced to divul ge
privileged information to enforce a public right, and cannot be so
forced when the information is available fromother sources.

We affirmthe ALJ's ruling on this issue. She correctly
concluded that statutory and case |law hold that tax returns and W2
forms are privileged. Cases do hold that where the only evidence
available to establish a private claimis tax records, the clai mant
must either produce the tax records or forego the claim Here,
however, there was alternative evidence of interimearnings: payrol
records of interimenployers, enployee testinmony and enpl oyee paycheck
st ubs.

CGeorge Lucas & Sons, supra, 10 ALRB No. 6, is

di stinguishable in that no party in that case tinely filed a mtion to
quash the subpoena seeking tax records, and there was no precedent for
the ALJ's in camera inspection. |In the instant case, the privilege
was tinely asserted and does apply. Therefore, Respondent's request

for remand is deni ed.
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Exceptions on Evidentiary Issues

1. ALJ's Refusal to All ow q%estioning of Wtnesses
for Periods Qutside the C ai med Backpay Peri od

During the hearing, Respondent contended that it was

prejudiced by not being permtted to ask discrimnatees whether they
wor ked during periods which were outside the backpay period and, if
they di d, whether they had unjustifiably quit or been fired for

m sconduct. The ALJ found that it was irrelevant whether a
discrimnatee was fired or unjustifiably quit enployment during a
time when gross backpay is not being sought. She cited National
Labor Relations Board (NLRB) cases holding that during a period when
no gross earnings are attributable to a discrimnatee, no deductions
are made either for interimearnings or willful |oss of earnings.
Besi des finding the evidence excludabl e under NLRB case | aw, the ALJ
found it shoul d be excluded under California Evidence Code section
352, which states that a court may in its discretion exclude

evi dence which is speculative, unduly time consum ng, and unlikely
to lead to relevant evidence.

An enployer may mtigate its backpay liability by show ng
that a discrimnatee willfully incurred a |oss of earnings during
the backpay period. (Sioux Falls Stock Yards Conpany (1978) 236 NLRB
543 [ 99 LRRM1316].) The enployer does not neet its burden of

proving a wllful loss unless it affirmatively denonstrates that the

enpl oyee neglected to nmake reasonable efforts to find interi mwork
(N.L.R.B. v. Mam Coca-Cola Bottling Gonpany (5th Cir. 1966) 360
F.2d 569 [ 62 LRRM2155].) In
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determ ni ng whet her an individual claimnt has made a reasonabl e
search for enploynment, "the test is whether, on the record as a
whol e, the enployee has diligently sought other enploynent during the
entire backpay period." (Sioux Falls Stock Yards Conpany, supra,

236 NRB at 551.)

Because an enpl oyee has no opportunity to mnimze his |oss
of earnings during a period when there woul d have been no earnings at
the discrimnatory enployer, the enployee' s actions outside the
backpay period are irrelevant. Saikhon excepted to the ALJ's ruling
on this matter, but did not brief the i ssue. W see no reason to
depart fromthe NLRB rul e, and we therefore uphold the ALJ's ruling
that Sai khon was not entitled to question clainmants concerning their
search for work or other conduct outside the backpay peri od.

2. ALJ's Striking of Saikhon's Summary Payroll| Records

Respondent submtted exhibits purporting to be sunmaries of
payrol| records of an interimenployer, Verde Produce. The ALJ held
that the affidavit of Verde Produce's custodian of records failed to
establish that the payroll records cane within the business records
exception to California's hearsay rule established by California

Evi dence Code section 1271. The ALJ relied upon People v. Doble

(1928) 203 Cal. 510, where the court refused to allow summaries
into evidence when it was not established that the entries from

whi ch the sunmaries were nade were genuine, true or correct.
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Sai khon excepted to the ALJ's ruling but did not brief the
I ssue. W affirmthe ALJ's ruling, which is consistent with
applicable law. Summaries are hearsay, as they are offered to prove
the truth of what the summaries contain. Saikhon failed to qualify
the payroll records thensel ves as business records, thus rendering
the summari es inadm ssible hearsay.

3. ALJ's Refusal to Consider Testimony Gven in Prior
Litigation

The ALJ noted that Sai khon's post-hearing brief relied in
part on testinony and the record fromprior litigation involving
Respondent to establish the steady nature of |ettuce harvest work at
Sai khon. She stated that such naterial is hearsay and that she did
not consider it in making her rulings. Saikhon excepted to the
ALJ' s refusal to consider the prior testinony but did not brief the
I ssue.

W agree with the ALJ's finding that the testinony from
prior litigation is hearsay, since it consists of evidence of
statements made other than by wtnesses while testifying at the
i nstant hearing that was offered by Respondent to prove the truth of
the statements. (Evid. Code § 1200.) Thus, we find no error in the

ALJ' s refusal to consider such evidence.
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Exceptions Related to General Legal Principles

1. Degree of Dligence Required in Search for Interim
Enpl oynent

The ALJ stated that under NLRB case |aw, the duty to seek
work diligently is measured by whet her the discrimnatee nade
adequate efforts over the backpay period as a whole. Thus, under
NLRB pol i cy, where backpay is usually calculated on a quarterly
basis, a discrimnatee wll not necessarily be found to have
incurred a willful |loss of earnings sinply because a search for
interi menpl oyment was not nmade in each and every quarter of the

backpay period. (Sioux Falls Sock Yards, supra, 236 NLRB at 551.)

Sai khon excepts to the ALJ's statement, and cites a nunber
of NLRB cases wherein a particular discrimnatee was deni ed backpay
for part of or an entire quarter due to the claimant's failure to
search for work during that quarter. In Carter's Rentals (1980) 250
NLRB 344 [ 104 LRRM1529], for exanple, the claimant's status as a

full-tinme college student coupled with a lack of effort to find
empl oynent |ed the NLRB to deny him backpay for certain quarters of
the backpay period. |In another case cited by Respondent, the

clai mant was found not to have nade a sufficiently diligent search
where, during a period of ten nmonths, he nade only three or four
attenpts to find a job. (Laredo Packing Co. (1982) 264 NLRB 245
[112 LRRM1071].) The claimant in Rainbow Tours, Inc. dba Rai nbow
Coaches (1986) 280 NLRB 166 [124 LRRM1099] experienced |ong

periods of layoff fromhis
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interimjob; he was denied backpay for those periods of |ayoff
because he failed to seek additional work.

Sai khon concedes that in determ ning whether a
discrimnatee nmade a sufficiently diligent search for work, the NLRB
exam nes the claimant's search over the backpay period as a whole.
Respondent argues, however, that the "period" during which a
discrimnatee nmust make a diligent search for work refers to the
shortest period in which backpay is calculated. Thus, Respondent
asserts, if backpay is calculated on a daily basis, the claimant is
required to seek work each and every day.

The NLRB cases cited by Respondent do not support Saikhon's
assertion that an enpl oyee's diligence in a search for work nust be
measured by the shortest increment in a backpay period. Rather, the
national board holds that "the entire backpay period nmust be
scrutinized to determ ne whet her throughout that period there was, in
light of all surrounding circunmstances, a reasonable continuing search

such as to foreclose a finding of willful loss." (Sioux Falls Stock

Yards, supra, 236 NLRB at 551, quoting Cornwel |l Conpany, Inc.
(1968) 171 NLRB 342, 343 [ 68 LRRM1200].) The ALRB, as well,

assesses the diligence of a claimant's job search by examning his or

her conduct throughout the backpay period as a whole. (CGeorge Lucas &
Sons, supra, 10 ALRB No. 6. )

W therefore affirmthe ALJ's statenment of the degree of

diligence required in the search for interimenploynent.? As

M¢ note that it would be difficult to conceive of finding
reasonabl e diligence where a discrimnatee failed to | ook for work
throughout an entire quarter.
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wll be seen infra, however, we do not always agree with the ALJ's
application of the standard to particul ar discri mnatees.
2. Food Expenses Incurred Wile Searching For Wrk

The ALJ ruled that absent proof of costs for food
incurred while a discrimnatee worked at Sai khon, the entire claim
for food costs incurred while traveling in search of work woul d be
al l owed. Sai khon excepted, arguing that expenses' for food while
traveling in search of work should not be recoverabl e because the
di scrim natee woul d have incurred such expenses regardl ess of the
di scrim nation.

In support of its argument, Respondent cites a case wherein
a discrimnatee was denied a claimfor food expenses incurred while
working for the sanme interimenployer at a different |ocation.
(Matl ock Truck Body & Trailer Corp. (1980) 248 NLRB 461 [ 104 LRRM

1102].) That case is not on point, however, because the claimnt in
Mat | ock woul d have incurred the sane expenses even if he had not been
transferred to a different [ocation.

NLRB cases hol d that expenses incurred in search for interim
enpl oyment are recoverable to the extent they exceed any such costs
the discrimnatee woul d have incurred while working for the
respondent. (East Texas Steel Castings (1956) 116 NLRB 1336 [ 38
LRRM1470], enforced N. L. R. B. v. East Texas Steel Castings Conpany,
Inc. (5th Cir. 1958) 255 F.2d 284 [42 LRRM2109] . ) Expenses for
meal s are recoverable (Fanet, Inc. (1976) 222 NLRB
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1180 [ 91 LRRM1473] ), and receipts or other docunentation are not
necessary if credible testinony establishes that the claimnt's
estimates are reasonable. (W. C. Nabors dba W. C. Nabors Conpany
(1961) 134 NLRB 1078 [ 49 LRRM1289], enforced sub nom Nabors v.
N.L.R.B. (5th Cir. 1963) 323F.2d 686 [54 LRRM2259].)

In exam ning the food expense clains of individual

discrimnatees herein, we will apply the general NLRB rul e that
expenses incurred while searching for interimenployment are
deductible frominterimearnings to the extent they exceed such
expenses incurred while the claimnt was working for the respondent.

3. Method Used to Deduct Expenses From Interim Earnings

Under NLRB precedent, expenses incurred in seeking or
mai ntai ning interimenployment are deducted frominterimearnings on
a quarterly basis. Thus, for any calendar quarter in which there
were no interimearnings fromwhich to deduct allowabl e expenses, the
discrimnatee is not reinbursed for expenses incurred in seeking
interimenploynent. (Harvest Queen MII & Hevator Co. (1950) 90
NLRB 320 [ 26 LRRM1189] .)

The ALJ found that under ALRB precedent, interim expenses

have been cal cul ated by totaling the expenses for the entire backpay
period and deducting themfrominterimearnings. (High and Mghty
Farns (1982) 8 ALRB No. 100; Butte View Farns (1978) 4 ALRB No.
90.) In practice, the ALJ noted, the Board has first offset interim

ear ni ngs agai nst gross backpay, and then added
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expenses to net backpay. (Bruce Church, Inc. (1983) 9 ALRB No. 19;
Maqgai o- Tostado, Inc. (1978) 4 ARBNo. 36.) Thus, current ALRB | aw

holds that even if a discrimnatee has no interimearnings fromwhich
to deduct expenses incurred while searching for work, he or she is
entitled to recover such expenses. (K tayama Brothers (1984) 10 ALRB
No. 47.)

Sai khon argues that the Board should follow the NLRB

practi ce of deducting expense claims frominterimearnings, and that
the Board shoul d not increase the amount of backpay due by expenses
which are in excess of interimearnings during the backpay peri od.

W agree with Respondent that the ALRB should, as nearly as
possi ble, follow NLRB precedent in this matter. W find, however,
that it would not always be practicable for this Board to deduct
interimexpenses frominterimearnings on a quarterly basis, because
agricultural enployment sonetinmes requires the conmputation of backpay
on a seasonal or daily basis. W conclude that the ALRB can nost
closely adhere to the NLRB's practice by totaling all interim expenses
for the season, quarter or day, depending on which backpay fornula is
being used. The expenses will then be deducted frominterim earnings
for the same period, and the net interimearnings figure will then be
deducted from gross backpay for the period.® This method of deducting
expenses will be enployed in the instant case, as well as all future

cases.

3Under this procedure, a discrimnatee will not be
rei nbursed for interimexpenses incurred during a period (day,
season or quarter) during which no interimearnings were acquired.
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4. Enpl oyee Abandonnent of Interest in Job Reinstatenent

Respondent contended that a nunmber of discrimnatees decided
not to return to Saikhon and that its backpay liability should be
extingui shed at whatever point such a decision was made. GCeneral
Counsel contended that until a respondent nakes a vali d,
uncondi tional offer of reinstatenent, a discrimnatee's attitude
toward accepting reinstatement is irrelevant.

The ALJ cited the ruling in W. C. MQaide, Inc. (1978) 237
NLRB 177 [ 98 LRRM 1595] that the NLRB will cut off backpay prior to

avalid offer of reinstatenent only if the board is satisfied that a

discrimnatee's desire not to returnis clear, unequivocal, and made
i n circunstances show ng no coercion. Saikhon excepted to the ALJ's
"unduly limted reading" of what is necessary to denonstrate an
abandonnent of interest in reinstatenent, but did not brief the
I ssue.

In Kawano, Inc. (1983) 9 ALRB No. 62, the Board found no

merit to an enployer's claimthat discrimnatees were not entitled to

backpay fromthe tinme they accepted enpl oynent at which they
ultimately remained. CGting Heinrich Metors, Inc. (1967) 166 NLRB
783 [ 65 LRRM1668], the Board reasoned that to toll the enpl oyer's

backpay obligation prior to its offer of reinstatenment would

elimnate an incentive for conpliance with Board orders.
We affirmthe ALJ's ruling that only in cases where a
discrimnatee clearly states that he or she does not intend to

return, and where circunstances show that the statenent is

17.
17 ALRB No. 6



reliable and not tainted by the enployer's actions, does such a
statement termnate the enpl oyer's backpay liability. (Sioux Falls
Sock Yards, supra, 236 NLRB 543; Kawano, Inc., supra, 9 ALRB Nb.
62. 4

5. Escrow Period for Backpay O ains

(a) Mssing D scrimnatees

The ALJ ruled that mssing discrimnatees would have two
years to claimtheir backpay, and that the two-year period could be
extended if the Regional Director believed the missing discrimnatees
could be | ocated. The ALJ noted that the NLRB had recently decided
tolimt escrow periods to one year (Starlite Cutting, Inc.

(1986) 280 NLRB 1071 [122 LRRM 1313] as anended by Starlite Cutti ng,
Inc. (1987) 284 NLRB 620 [125 LRRM1254]) but she declined to follow

the NLRB rul e because of the nobility of the workers at Sai khon.

Sai khon argues that the NLRB rul e, which provides a one-
year escrow period for mssing discrimnatees with an additional one-
year period allowed upon a show ng of good cause, is applicable in the
agricultural setting. General Counsel argues that because of the
m grant nature of the agricultural work force, the escrow period for

m ssing discrimnatees should be extended to two years.

V¢ do, however, disavowthe ALJ's overstatenent of the NRB' s
rul e at pages 84-85 of the ALJ Decision, where she states that "the
nere fact that a discrimnatee has obtained regular interim
enpl oynent and declines an offer of reinstatenent will not suffice
totermnate Respondent's liability."

17 ALRB No. 6
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Because of the high nobility of agricultural workers and the
attendant difficulty in locating discrimnatees, we find that the
one-year escrow period provided by the NLRB woul d not be sufficient.
Therefore, we will adhere to this Board's prior practice of providing
a two-year escrow period for missing discrimnatees. (WKkegavwa
Brothers (1990) 16 ALRB No. 18; Mario Saikhon (1984) 10 ALRB No.
36.)

The two-year escrow period shall begin either upon
Respondent's conpliance by payment of the backpay for deposit into
escrow, or upon the date the Board's second Suppl emental Decision and
O der (establishing the dollar amounts owed to each discrim natee)
becones final, including enforcenent thereof, whichever is |ater.
Thus, if Respondent pays the noney into escrow and does not seek
review of the Board's second Supplenmental Order, the escrow period
will end two years fromthe date the noney is deposited. |f
Respondent seeks review and then deposits the noney after court
enforcenent of the Board's Order, the escrow period will end two
years after the noney is deposited. Finally, if Respondent deposits
t he noney and then seeks review, the escrow period will end two years
after the Board's second Supplenental Oder is final. (See Starlite
Qutting, I nc., supra, 284 NLRB 620. )

(b) Potential Discrimnatees

The ALJ ruled that potential discrimnatees (those who did

not testify and who were not stipulated by the parties to be

19.
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strikers) should have a maxi numof two years to litigate their
clains, either by hearing or deposition. Saikhon excepted, arguing
that there is no precedent for establishing a period of tine during
whi ch potential discrimnatees can nake clains for backpay.

The ALJ' s establishnment of an escrow period for potenti al
discrimnatees is not supported by precedent, nor did she give any
rational e for providing one. W conclude that there should be no
escrow period for potential discrimnatees.

Exceptions Related to Specific Backpay |ssues

1. Backpay for Lettuce Wap, Ml on Wap & Broccol i
Har vest Wr k

The ALJ noted that the backpay period ended the season
precedi ng May 1983 when Sai khon nade offers of reinstatenent to the
discrimnatees. She rejected Respondent's argunent that the issue of
backpay for newwork (i . e., work created by Sai khon's new | ettuce
and mel on wap nmachi nes and the broccoli harvest operations) was a
bar gai ni ng makewhol e i ssue to be addressed i n the Sai khon bar gai ni ng
case which was severed fromthe instant case. Looking to the
parties' collective bargai ning agreenent, she found that the
enpl oyees wth the nost seniority would have been entitled to the
new work. Article 4, section C of the contract provided that the
filling of newjobs woul d be on the basis of seniority, provided
that the worker was able to performthe work.

Regar di ng Sai khon's contention that the introduction of the

| ettuce wap nachi ne was a bargai ning i ssue rather than a
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backpay i ssue, the ALJ found that the issue was not the

I npl enentation of the wap machi ne procedure, but rather the

availability of work, which is a backpay issue. Under the contract,

Respondent's seniority enpl oyees woul d have had first choi ce whether
to work in the new operations, and the evidence did not establish
that they woul d not have accepted the work.

Sai khon al so argued that its broccoli harvest enployees were
found by the NLRB in 1986 to be non-agricultural enployees. (Mario
Sai khon, Inc. (1986) 278 NLRB 1289 [ 122 LRRM1361].) However, as
CGeneral Counsel has pointed out, the field pack operations found by

the NLRB to be non-agricultural did not begin until Cctober 1983,

some six nonths after the end of the backpay period.

General Counsel contended that the new machi ne work shoul d
be included in backpay because machine work was held in 8 ALRB No. 88
to be a nandatory subject of bargaining (and thus constituted
bargaining unit wor k). General Counsel included broccoli harvest
work in his backpay cal cul ati ons because Sai khon stipul ated that some
t hi n/ weed enpl oyees actually crossed over to broccoli harvest work.

W affirmthe ALJ's finding that the NLRB's decision in
Mario Sai kon, I nc., supra, 278 NLRB 1289, is not controlling because

the decision did not determne the agricultural status of Sai khon
enmpl oyees during the rel evant backpay period. W also affirm her

conclusion that the issue is one of backpay rather than
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of bad faith bargaining. Because of Sai khon's failure to reinstate
them the discrimnatees |ost the opportunity to receive pay for new
work instituted during the backpay period.

Ve therefore affirmthe ALJ's conclusion that the
discrimnatees were entitled to backpay for new work that woul d have
been available to them based on their seniority had Sai khon not
discrimnatorily refused to reinstate them

2. Appropriate Backpay Formul a

Under established Board precedent, any nethod of cal culating
backpay which is practicable and equitable can be used. (Butte View

Farms, supra, 4 ALRB No. 90.) In prior cases, the Board has

general |y adhered to a daily backpay fornula because of the sporadic
and seasonal nature of agricultural enployment. (High and Mghty
Farns, supra, 8 ALRB No. 100.)

In Nish Noroian Farns v. Agricultural Labor Relations Bd.
(1984) 35 Cal.3d 726, the California Supreme Court approved of the

daily formula, while cautioning that a daily formula may be

I nappropriate where the agricultural enploynent is steady and regul ar
rather than sporadic and irregular. |In Verde Produce Conpany, |nc.
(1984) 10 ALRB No. 35, the Board adopted the N sh Noroian court's

reasoning that where a discrimnatee finds "true substitute

empl oynent," interimearnings fromsuch enployment are deducted from
gross backpay even if they were earned on days when the respondent

enmpl oyer woul d not have offered the discrimnatee
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work. °
a. ALJ Decision

The ALJ general |y cal cul ated backpay according to the daily
fornula for Sai khon's thin/weed, melon harvest and broccoli harvest
enmpl oyees. She found that Respondent had failed to produce evidence
regarding those job classifications which would warrant departing
fromthe daily formula as permtted in Verde Produce Conpany, | nc.
supra, 10 ALRB No. 35.

Regarding lettuce harvesters, irrigators, sprinklers and
tractor drivers, the ALJ applied the daily fornula where the
evi dence did not establish "true substitute enmploynent,” or where
the discrimnatee did not testify. \Were she found that a
di scrimnatee had obtained "true substitute enployment," the ALJ
applied a "modi fi ed" seasonal formula. Under the ALJ's "modi fied"
formula, only interimwages earned on days when the enpl oyee woul d

have worked for Sai khon were subtracted from gross backpay.® The

>The factors required for a finding of "true substitute
enpl oyment" are: o _ _

(1) The discrimnatee worked full-tine with the respondent and
the interimenployer, and did not |ook for work el sewhere when the
respondent enpl oyer had no work; _

. é 2) The season at both enpl oyers covered the sane tine
period;
3) The work at both enpl oyers was |ettuce harvest work;
4) The work foll owed the sane pattern (e. g., sane nunber of
days each week) ; .
5) The work was piece rate at both enpl oyers; and
6 ? The work was in the sane geographi cal area. (Verde Produce

Conpany, I nc., supra, 10 ALRB No. 35 at pp. 2-6.)

®Under the true seasonal formula, all interimwages earned within
the dates corresponding to the respondent enployer's season are
deducted from gross backpay.
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ALJ gave no specific reason for nodifying the seasonal fornula but
relied upon NLRB cases hol ding that interi mearnings for periods when
no gross backpay is accrued cannot be used to offset gross backpay

I n seasonal industries.

b. General Counsel's Exceptions

General Qounsel excepts to the ALJ's refusal to apply a seasonal
formula for thin/weed, | ettuce, broccoli and nel on harvest enpl oyees,
as well as to her refusal to apply a quarterly formula to tractor
drivers, irrigators and sprinkler enpl oyees. General Qounsel urges
the Board to adopt a new seasonal formul a, whereby interi mwages
earned during a season of the sanme |length as Sai khon's season woul d
be deduct ed fromgross backpay regard ess of whether the dates of the
two seasons exactly overl apped. However, General (ounsel recognizes
that some Sai khon enpl oyees worked sporadically or outside the
tradi tional seasons, and thus shoul d have their backpay cal cul at ed
daily.

c. Respondent’s Exceptions

Sai khon contends that its | ettuce harvest enpl oynent
constitutes regul ar seasonal enpl oynent, and that if a di scrimnatee
woul d not have sought extra work whil e enpl oyed at Sai khon, then
the seasonal formul a nust be applied regard ess of the nature of the
Interi menpl oynent. Respondent al so contends that because it offered
tractor drivers work on a steady basis (al though not a regul ar 40-
hour week), a quarterly formul a shoul d be used since no evi dence

establ i shes that they | ooked for work when Sai khon had no wor k.
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Regarding sprinkler and irrigator enpl oyees, Sai khon argues
that if they were enpl oyed regul arly throughout the year, a quarterly
formul a should be applied. |f, however, such enpl oyees were offered
work on a seasonal basis, then Respondent woul d find the seasonal
formul a appropriate. Saikhon acknow edges that if an enpl oyee was
offered only sporadic work, then a daily formul a shoul d be appli ed.

Respondent contends that during the Qctober - Decenber
thi n/weed season, thin/weed enpl oyees are offered regul ar enpl oynent
and thus a seasonal formula shoul d apply (absent evidence that the
enpl oyee | ooked for work el sewhere when Sai khon had no work to
offer). For intermttent thin/weed work during the rest of the
year, Respondent concedes that the daily formil a woul d be
appropri at e.

Sai khon contends that the seasonal fornula shoul d be
applied to its nelon harvesters, because Respondent offers them
regul ar, steady work during two identifiable seasons of six weeks to
two nont hs.

Final | y, Respondent argues that any claimthat interi mwages are
attributable to extra work (noonlighting or overtine) nust be proven
by the discrimnatee, or el se such wages shoul d be assuned to be
deducti bl e i nteri mearni ngs.

d. UFW s Response

In its response, the UFWargues that the daily formula is

general ly the correct nethod of cal cul ati ng backpay for
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agricultural enployees. The Lhion contends that a ngjority of the
discrimnatees testified that wthout conpany seniority at their
interi menpl oyers, they were forced to | ook for work el sewhere when
laid off. Thus, the Uhion argues, nost of the discrimnatees did
not find the "true substitute enpl oynent” whi ch woul d have justified
a departure fromthe daily formula. The UFWacknow edges that in

i nstances where enpl oyees did find "true substitute enpl oynent," the
ALJ correctly applied her "nodi fi ed" seasonal formil a.

e. Board's ncl usi ons

The evidence in this case denonstrates that enpl oynent
patterns at a single agricultural enpl oyer may show extrene
vari ations, depending upon the type of work involved, the particul ar
crop and particular year, and the seniority of the individual
discrimnatee. Thus, the sane enpl oyer nay enpl oy sone workers on a
yearly basi s, sone seasonally and sone daily. Even in crops or
types of work where nost of the enpl oyer's workers are enpl oyed
yearly or seasonal |y, sone workers who have |ow seniority nay be
enpl oyed only on a daily, fill-in basis.

V¢ find that as a general rule the formul a chosen for
calculating a discrimnatee' s backpay shoul d be based upon the
discrimnatee's pattern of work at the respondent enpl oyer rather
than the pattern of work at interimenpl oynent. Such a rule, we
believe, will result in fewer inequities to both sides than the

net hodol ogy applied by the ALJ herein.
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Thus, for exanple, if an enpl oyee woul d have enj oyed full -
time, steady work during all of Saikhon's |ettuce seasons during the
backpay peri od, that worker's backpay shoul d be cal cul at ed accordi ng
to a seasonal fornula even if the worker was able to obtain only
sporadic interimenploynent. A daily cal culation for such an
enpl oyee woul d nean that if she or he worked at an interimjob on a
specific day during the regul ar Sai khon season when Sai khon wor ker s
woul d not have worked, the earnings for that day woul d not be
deducted fromgross backpay. V¢ believe it woul d be nore equitable
inthat situation to deduct all interi mearnings occurring during
the normal Sai khon season because nost workers enpl oyed full-tine for
an entire season woul d not seek outsi de enpl oynent wth other enpl oyers
on "of f" days. Therefore, enploynent on such days nost |ikely
represents work in place of , rather than in addition to, the
di scrimnatee's regul ar seasonal earnings at Sai khon. ’

Simlarly, a discrimnatee who worked only sporadically at
Sai khon performng thi n/weed work should be reinbursed at a daily

rate regardl ess of whether the enpl oyee obtai ned steadi er

"The Board notes that no discrinmnatee found herein to be a
regul ar seasonal enpl oyee woul d have begun his or her seasonal _
enpl oynent a si gnificant Iength of tinme after Respondent started its
season, nor woul d have ceased work a significant length of tine
bef ore Respondent ended its season. Thus, this case presents no
situation 1 n which a regul ar seasonal enpl oyee's interimearnings
mght have accrued during a substantial portion of the season when
no backloa¥ woul d have accrued to that enployee. In the future, the
seasonal formul a shoul d be applied consistent wth our result here,
so that interimearnings are not offset against gross backpay if
earned during a substantial portion of a season when the
di scrimnatee woul d not have had regul ar work at the respondent

enpl oyer .
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work at an interi menpl oyer on different days. Such interi mearnings
shoul d be deducted only if earned on days the enpl oyee woul d have

wor ked at Sai khon, because on all other days the enpl oyee woul d have
been avail abl e for work el sewhere even while enpl oyed at Sai khon. 8

For enpl oyees who had a pattern of steady, year-round work
at Sai khon, the quarterly backpay fornmul a used by the NLRB for non-
seasonal workers is appropriate. For enpl oyees who woul d have had
full-tinme work for nost of a season at Sai khon during the backpay
period, a seasonal rate will be applied for that season.® For
enpl oyees who woul d have had sporadi ¢ work at Sai khon, a daily
backpay formula wll be appli ed.

The Board rejects the ALJ's proposed "nodi fi ed seasonal "
formula. Under the ALJ's proposal, even for seasonal enpl oyees, only
those interi mearni ngs earned on days when the enpl oyee woul d have
wor ked for Sai khon woul d be deducted frombackpay. This proposal
anounts to a daily cal cul ation of backpay for seasonal enpl oyees.

V¢ decline to use the proposed fornmula, which is not supported by
NLRB or ALRB precedent.

8 n recal cul ati ng backpay, no reliance wll be placed on
Attachnent Ato General Counsel's Post-Hearing Brief, which is not
part of the record before the Board.

*That i s, all interimearnings earned during that season wll be
deducted fromgross backpay. Interimearnings earned outside the
nornal Sai khon season wi Il of course not be deducted from gross
backpay for the season, since they coul d have been earned by the
di scri mnat ee even while working at Sai khon.
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It should be noted that under our anal ysis, sone enpl oyees'
backpay w Il be cal cul ated according to different fornulas for
different crops in which they have worked at Sai khon. For exanple, a
seasonal | ettuce worker may have had sporadi c thin/weed work during
other portions of the year, for which a daily fornula woul d be
appropri ate.

| ndi vi dual DO scri m nat ees

Part |: D scrimnatees Addressed in Respondent's Brief

A Tractor Drivers
1. NManuel BARBCBA
Prior to the stri ke, Barbosa had worked at Sai khon as a

tractor driver since 1975 or 1976. He returned to work for Sai khon
on June 30, 1980, where he remained until Septenber 12, 1980.
Barbosa testified that he was laid off on that date and was told it
was because there was no work. He returned to work on January 8,
1982, but was laid off only two nonths | ater, wth the stated reason
agai n being | ack of work.

Inits exceptions brief, Respondent argues that the ALJ
erred infailing to credit tractor forenan JimMffitt's testinony
that Barbosa quit his job in Septenber 1980 rather than being |aid
of f. Respondent further argues that Barbosa' s testinony establishes
that he coul d not have worked as a tractor driver since early 1983,
and that it is not required to nake the futile gesture of offering him
reinstatenent. Respondent al so excepts to the ALJ's refusal to

apply a quarterly formula in cal cul ati ng Barbosa' s backpay.

29.
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V¢ concl ude that Respondent has not shown any error in the
ALJ' s crediting of Barbosa's testinony that he was laid off for |ack
of work in 1980 and 1982, and that he woul d not have been | aid of f
on either occasion if he had been restored to his proper seniority.
Thus, his backpay period continues to run until he receives an offer
of full reinstatenent.

However, we differ with the ALJ' s anal ysis of Barbosa's
testinony about his inability to performtractor work because of
ki dney danage. He could not recall whether he had driven a tractor
since early 1983, but indicated he would return to such work if he
got well. nthe basis of his testinony, we will toll his backpay
fromthe end of March 1983 (that is, the end of the first quarter)
until such tinme as he can establish his ability to return to tractor
driving work. *°

V¢ uphold the ALJ's finding that 20, 000 Mexi can pesos per
nonth was a reasonable estinmate of Barbosa's interim earnings from
sel f - enpl oyrent . 1

V¢ find the quarterly backpay formul a appropriate for

cal cul ati ng Barbosa' s backpay since tractor drivers worked

1%Thus, Respondent has a continuing duty to offer full
rei nstatenent to Barbosa, but no actual anount of backpay woul d be
owi ng for any period after March 1983 unl ess Barbosa can show t hat
he is (or was) able to performtractor work.

'S nce Barbosa estinates his interimearnings only in

Mexi can pesos, the Regional Drector will have to conpute the
equi val ent dol | ar anount .
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year-round at Sai khon. *?
Bar bosa' s net backpay can be cal cul ated from Joint
Exhibit 8A.
2. Ranpon Jose BURGOS

During January and February 1980 Burgos served on the picket
line at Sai khon. He testified that when picketing ended early in the
day, and also on days when no picketing was conducted, he woul d
search for work. In March or April 1980, Burgos began to have
serious problens with his eyesight. Burgos ceased |ooking for work
around the mddle of May, and applied for Social Security disability
benefits in June 1980.

The ALJ found that Burgos had nade a reasonabl e search for
wor k even though he spent time on the picket Iine. However, she
concl uded that his backpay should termnate as of May 20, 1980, the
approxi mate date when his doctor told himit was unsafe for himto
drive.

Respondent excepts to the ALJ's finding that Burgos
diligently searched for work during January and February 1980.

Picket line activity does not relieve the discrimnatee of
the obligation of making a reasonably diligent search for interim

enpl oyment. (Sioux Falls Stock Yards, supra, 236 NLRB at

/¢ do not believe that Barbosa's testinony establishes that
he worked nore hours per week at his self-enpl oynent than he worked
at Saikhon. Thus, there is no need to apply the daily formil a so
'{) halt< "excess earnings" are not inproperly deducted from gross

ackpay.
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550.) In Sioux Falls Stock Yards, supra, the NLRB found that picket

line activity did not prevent any of the discrimnatees from
searching for or obtaining interimenploynent. However, in that case
the union's flexibility enabled discrimnatees to walk the picket
line only at nighttinme and on weekends when enpl oyment opportunities
were at a mnimum Contrarily, Burgos appears not to have been

avai |l abl e for enpl oyment searches during the hours when enpl oynent
opportunities were presumably at a maxi mum

VW therefore exclude January and February 1980 from
Bur gos' backpay period on the basis that he failed to nake a
diligent search for interimenployment. H s backpay period thus runs
fromMarch 1 to May 20, 1980, the date when his doctor told himit
was unsafe for himto drive.

We al so disallow Burgos' search-for-work expenses, since he
had no interimearnings during the backpay period fromwhich to
subtract such expenses.

Since Burgos had steady, year-round work at Sai khon, the
quarterly formula is appropriate.

Burgos' net backpay can be cal cul ated from Gener al
Counsel's Exhibit 24(b) .

3. Rufino QCRTEZ Canacho

Qortez testified that he nade nunerous efforts to obtain
work in the Inperial Valley during the first four nonths of the
backpay period, but was nostly unsuccessful. In June 1980, and
again in June 1981, he traveled wth his famly to the state of

Washi ngton to seek work harvesting strawberries.
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The ALJ found that it was reasonable for Cortez to travel
to Washington | ooking for work, and not unreasonable for himto take
his fam|ly. She also found that his estinated costs were
reasonabl e. However, she reduced his claimfor commute-to-work
expenses by $3. 50 per day because Cortez had paid between $3 and $4
per day to coomute to work at Sai khon.

The ALJ applied the daily backpay fornmula.

Respondent argues that the expenses clained by Cortez for
his trips to Washington are not reasonable. |In particular,
Respondent asserts that the food expenses are not deductible as
Cortez woul d have incurred such expenses at home. Respondent also
excepts to the ALJ's refusal to apply the quarterly backpay formil a.

W uphold the ALJ's findings that Cortez' travel expenses
were reasonable. NLRB precedent holds that search-for-work expenses
are recoverable to the extent they exceed any such costs the
di scri mnatee woul d have incurred while working for Respondent.

(East Texas Steel Castings, supra, 116 NNRB 1336.) Expenses may be

recovered for seeking work in any area with conparabl e enpl oynent
opportunities. (Colorado Forge Corp. (1987) 285 NLRB 530 [ 129 LRRM

1320].) Athough Cortez estimated his expenses, his estimtes

appear to be reasonable and should therefore be allowed. (Fanet,
| nc., supra, 222 NLRB 1180.)

The ALJ correctly reduced Cortez comute-to-work

expenses by the $3. 50 per day he spent on commuting to work at

33.
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Sai khon. She also correctly allowed his traveling expenses for
food and | odgi ng, since Respondent failed to neet its burden of
est abl i shing an appropriate anmount by which to reduce such
expenses.

The quarterly backpay fornula i s appropriate because
Cortez' enploynent at Sai khon was steady and year-round. Net
backpay can be cal cul ated fromGeneral Counsel's Exhibit 24( b) and
Respondent's Exhi bit 32.

4. Magdal eno Zuni ga ESCAM LLA

Respondent argues that a quarterly backpay formula shoul d
be applied to Escaml | a.

A conparison of Escamlla' s enploynent pattern at Sai khon
to the patterns of other tractor drivers does reveal that he worked
fewer nonths (and fewer days w thin those nont hs) than other drivers
with nore seniority. However, his enpl oynent pattern cannot
accurately be described as "sporadi c", and thus the quarterly
backpay formul a i s appropri ate.

Escam |l a s commte-to-work expenses are disall owed since
his commuti ng expenses at Sai khon were greater. H's net backpay can
be cal cul ated fromGeneral Gounsel's Exhibit 24( b) and Respondent's
Exhibit 23( m) .

5 R.C. KBw

Kenp general |y had regul ar work at Sai khon except during
the slownonths of April, My and June. n the basis of Kenp's
enpl oynent pattern both at Sai khon and during the backpay peri od,
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the ALJ concluded that a daily backpay formul a shoul d be appl i ed.
F nding that Kenp's commute-to-work expenses whil e enpl oyed at
Sai khon were $3 per day, the ALJ deleted all interimcomuting
expenses except those exceedi ng $3 per day.

Respondent excepts to the ALJ's refusal to apply a
quarterly formula to the entirety of Kenp's backpay peri od.

V¢ hol d that because of the regularity of Kenp's
enpl oynent at Sai khon, a quarterly formula is appropriate for the
entire backpay period. Kenp's conmute-to-work expenses are reduced
as explained inthe ALJ' s Deci sion.

Kenp' s net backpay can be cal cul ated from General Qounsel's
Exhibit 24( b) and Respondent's Exhibits 24( a) , 36 and 58.

6. @adal upe Funes PACHEQO
Respondent excepts to the ALJ' s refusal to apply the

quarterly formula, as well as her finding that Pacheco did not
wllfully incur aloss of interimearnings during January,
February and March 1980 when he was performng pi cket duty.

V¢ find that Pacheco's picketing activities did not prevent
hi mfrom naki ng a reasonabl e search for work, and that the evidence
supports the ALJ's conclusion that he did not incur a wllful |oss of
earnings. V¢ also uphold the ALJ's reduction i n conmut e-t o-work
expenses by $4 per day. However, the quarterly backpay formila
shoul d be applied since Pacheco had steady, year-round work at
Sai khon.

17 ALRB No. 6 35.



Pacheco' s net backpay can be cal cul ated from General Counsel's
Exhibit 24(b) and Respondent's Exhibit 33( a) .
7. Juan Jose PLACENO A Mesa

Inthe first four nonths of 1980, M acencia served on the
picket |ine, but |ooked for work several days a week when he was not
pi cketing. He obtained short-termwork throughout the backpay
peri od, working for eight different enpl oyers.

In My 1983 Hacencia received a letter from Saikhon
recalling all strikers. Hacencia went to Saikhon's shop and
explained to foreman Gene Smth that he was working for David Eggers
who had promsed hima 30% commssion but 5%of it was payable only
If Pacencia in fact finished the season. Smth responded that he had
enough workers for the tine being, and would notify him when he
needed hi mto return.

M acencia next received a letter fromRespondent dated July
6, 1983, stating that he nust report to work on July 8 H acenci a
call ed Respondent's office and was told that if he did not report as
directed he woul d not get his job back.

The season at Eggers ended on July 16 or 17. Hacencia
then reported to Sai khon, but was told that Respondent had no vacant
tractor driver positions.

Respondent excepts to the ALJ' s findings that H acencia was
avai l abl e for work and made an adequate search for work. Respondent
al so excepts to the ALJ's refusal to offset Hacencia s interim
earni ngs between April and md-July 1983, as well as to her failure

to apply the quarterly formul a.
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Final ly, Respondent excepts to the ALJ's refusal to find
t hat Sai khon made a valid offer of reinstatenent to Placencia.

W affirmthe ALJ's finding that Placencia was avail able for
work and made an adequate search for work while serving on the picket
l'ine.

Regardi ng Sai khon's offer of reinstatenent, we note that
what constitutes "reasonable time" to accept or reject an offer of
rei nstatement depends upon the individual enployee's circunstances,
(Fredeman's Cal casieu Locks Shipyard, Inc. (1974) 208 NLRB 839 [ 85
LRRM1202].) W agree wth Respondent, however, that Sai khon did

give Placencia a reasonable tinme to consider and respond to its

offer. Hs desire to finish the season at Eggers in order to coll ect
his 5 percent bonus does not outwei gh Respondent's need to acconplish
its production work. (AVJ Graphics, Inc. d/b/a Manhattan G aphic
Productions (1986) 282 NLRB 277 [ 125 LRRM1159].) Thus,

Pl acenci a' s backpay period ends July 8, 1983.

Placencia's own testinony that he earned between $4, 000 and
$5, 000 between April and mid-July 1983 provided a basis for finding
that he earned at |east $4,000; therefore, the latter amount will be
of fset against gross backpay for that period.

Since Placencia had steady, year-round enpl oyment at
Sai khon, the quarterly backpay fornula shall be applied. H's search-
for-work expenses, which were included by the ALJ and not contested
by Respondent, should be subtracted frominterimearnings of each

quarter.
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Pl acenci a' s net backpay can be cal cul ated fromGneral Counsel's
Exnibit 24(c), Respondent's Exhibits 9, 15, 29, 43, andthe
cl ai mrant' s above-nenti oned testi nony.

8. Lorenzo RAM REZ Q eda

Thr oughout the backpay period, Ramrez worked at
Brinkman, a ranching conpany, six days a week. Some time in My
1983, the claimant was recalled to work at Sai khon. He testified
that he did not make his decision not to return to Sai khon until
several days after he received the offer.

The ALJ found that Ramrez had credibly testified that he did
not decide to stay at Brinkman rather than return to Sai khon until
sone days after he received the reinstatement offer. The ALJ noted
that the NLRB wi Il not cut off backpay prior to a valid offer of
reinstatement on grounds that the discrimnatee is no |onger
interested in the job, unless the claimant's desire not to returnis
cl ear, unequivocal and nmade in circunmstances show ng no coercion.
(Citing W.C. MQuaide, I nc., supra, 237 NRB177.)

The ALJ cal culated Ram rez' backpay at the quarterly

rate. Per the parties' stipulation, she also added medi cal
expenses of $620 to the net backpay.

Respondent argues that since Ramrez rejected the
reinstatement offer the day after he received it, it should be
assumed that he had no interest in returning to Sai khon and his
backpay clai mshoul d consequently be stricken. (Citing Pacific
Anerican Shipowners Assn. (1952) 98 NNRB 582 [ 29 LRRM1376] . )
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Paci fic Awveri can Shipowers Assn., supra, does not support

Respondent's position. In that case, a backpay clai nant was deni ed
backpay after the date that he indicated that, because of his

poul try busi ness, he had abandoned any desire to go back to work for
the respondent. There is no evidence herein that Ramrez abandoned
his interest in his Saikhon job before the reinstatenent offer was
made. Therefore, his backpay period runs until the date of Sai khon’s
reinstatenent offer in My 1983.

V¢ affirmthe ALJ's application of the quarterly backpay
formula to Ramrez. Hs net backpay can be cal cul ated from General
Counsel 's Exhibit 24(c), including the stipulated $20 in nedi cal
expenses.

9. R chard SANOHEZ Bet ancour t

In Gctober 1981, Sanchez obtai ned steady, full-tine work at
H. E. Wggins & Sons. Hwever, he testified that he did not prefer
the Wggins job to his tractor driving job at Sai khon. Based in part

on his deneanor, the ALJ discredited tractor foreman JimMffitt's
testinony that Sanchez rejected offers of reinstatenent.

O the basis of Sanchez testinony that he spent $8 per day
commuting to work at Sai khon during March and April and $3.50 to $4
per day the rest of the year, the ALJ reduced his interi mcomute-
to-work and search-for-work expenses accordingly. She applied a
quarterly backpay fornula for the period when Sanchez had steady,
full-tine work at Wggins, but adaily fornula for the renai nder of

t he backpay peri od.
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Respondent excepts to the ALJ's failure to credit the
testinony of JimMffitt that Sanchez was offered reinstatenent to
his tractor driver position. Respondent al so excepts to the ALJ's
refusal to offset interimearnings for June 1980, as well as her
failure to apply the quarterly backpay fornula for the entire backpay
peri od.

Respondent al so asserts that Sanchez! backpay clai mshoul d
be reduced by the amount of earnings he woul d have received if he had
accepted a position as foreman at Sai khon. Finally, Respondent
excepts to the ALJ's failure to find that Sanchez abandoned his
Interest in reinstatenent.

The evidence anply supports the ALJ's finding that Mffitt
did not offer Sanchez reinstatenent to his tractor driver job.

Concerning Sanchez' interimearnings in June 1980 or 1981,
his testimony sufficiently establishes that he had interimearnings
of $400 per week for two weeks of June 1980 and $720 in July 1981.
These wages shoul d therefore be of fset against gross backpay.

Sanchez' backpay shoul d not be reduced by the amount he
woul d have earned as a foreman at Sai khon. Sanchez was entitled to
an offer of reinstatenent to his forner job unless it no | onger
exi sted, and Respondent has nade no attenpt to show that his forner
job did not exist. (Panoramc Industries, Inc. (1983) 267 NNRB 32
[113 LRRVI1152] .)
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Mor eover, Respondent has not shown that Sanchez abandoned
his interest in reinstatement by accepting interimenploynent at
W ggi ns. Respondent's backpay obligation cannot be tolled until it
extends a valid offer of reinstatement to a specific position. (Sam
Andrews' Sons (1990) 16 ALRBNo. 6. )

Since Sanchez had steady, year-round enpl oynment at

Sai khon, a quarterly fornula is appropriate

Sanchez net backpay through May 1983 can be cal cul ated from
General Counsel's Exhibits 24(c) and 25, and Sanchez' testinony
concerning interimearnings. GCeneral Counsel wll have to conpute
any backpay owi ng to Sanchez for the period subsequent to May 1983
after determ ning whether, or when, Sanchez received a valid offer of
rei nstatenent.

B. Lettuce Harvest Enpl oyees

1. Rafael L. ALVARADO

Respondent excepts to the ALJ's finding that Al varado
made a diligent search for work during Sai khon's melon and
t hi n/ weed seasons, but makes no argument as to how Al varado's
search was deficient. Respondent also excepts to the ALJ's
application of a "nodified seasonal" formula for Alvarado's
| ettuce work.

Respondent' s assertion that Alvarado did not diligently
search for work is not supported by the record. A review of the
transcripts establishes that Al varado | ooked for work at all tinmes
during the backpay period, on every day except Sundays, and that he

did in fact find interimenploynent.
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Al varado' s backpay for |ettuce work shoul d be cal cul ated
according to the regul ar seasonal fornula rather than the ALJ' s
nodi fi ed seasonal formula. A varado's backpay for nel on and
thi n/weed work should be cal culated daily as in General Counsel's
specification; the nethod of cal cul ation for those categories of work
was not chal | enged by Respondent.
Al varado' s net backpay can be cal cul ated fromGneral Counsel's
Exhibit 52 and Respondent's Exhibits 35 and 40.

2. Antonio AYON

Respondent excepts to the ALJ's refusal to offset the

interimearnings allegedly earned i n February 1980, as well as to her
al | onance of Ayon's expenses for renting a residence in Chi no, where
he noved to accept interimwork. Respondent al so excepts to the
ALJ's refusal to apply a seasonal cal cul ation of Ayon's backpay.

Regarding any all eged i nteri mearni ngs during February
1980, we affirmthe ALJ's finding that Respondent has not net its
burden of produci ng evidence that woul d permt an of fset.

Ayon' s backpay for |ettuce work shoul d be cal cul at ed
seasonal |y since he woul d have had steady work at Sai khon t hr oughout
the lettuce season. H's thin/weed backpay shoul d be cal cul ated
dai |y except for the Cctober-Decenber 1982 peri od when he woul d have
worked the entire season.

V¢ affirmthe ALJ's ruling that Ayon shoul d recover his

reasonabl e expenses for renting a house i n Chino, where he
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obtained interimenpl oynent. It is well established that a backpay
claimant' s additional expenses incurred during interimenploynent

are deducti bl e fromgross backpay. (East Texas Steel Castings

Gonpany, | nc., supra, 116 NLRB 1336. Even if Ayon had rented out

his Holtville house, Respondent would still have been liable for his
reasonabl e rental expenses in Chi no, which he woul d not have incurred
but for Respondent's failure to offer himreinstatement. The rental
expenses should be prorated to include only that portion of any nonth
for whi ch backpay is cl ai ned.

Ayon's commut e-t o-wor k expenses of $30 should be del eted as
stipul ated by the parties.

Ayon' s net backpay can be cal cul ated form General
Gounsel 's Exhibit 26( a) .

3. Qisanto AYON

Ayon testified that he could not recall if he worked in
February or March 1980. Respondent contended that its liability
shoul d be reduced by unspecified interimearnings in February and
March 1980, and has excepted to the ALJ's refusal to offset any such
ear ni ngs.

During the hearing, CGeneral Counsel agreed to obtain
Ayon' s check stubs for February and March 1980, if any existed, and
to furnish themto Respondent. Presumably, no such check stubs
exi st, since none have been entered into the record. Therefore,
Respondent has not met its burden of proving interimearnings in

mtigation of its backpay liability.
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Since Ayon has no interimearnings, the method of
cal cul ating his backpay makes no difference.
Ayon's net backpay can be cal cul ated from Gener al
Counsel 's Exhibit 26( a) .
4. CGonzal o AYON Marti nez

Respondent excepts to the ALJ's finding that Ayon nade a
diligent search for work throughout the backpay period, as well as to
her refusal to use a seasonal fornula in calculating his backpay.

An enpl oyer does not neet its burden of proving a wllful
| oss of earnings nerely by showing that the enpl oyee was unsuccessf ul
in obtaining interimenploynent. Rather, the enployer nust
affirmatively denonstrate that the enpl oyee failed to nake reasonabl e
efforts to find interimwork. (NLRBv. Mam GQCoca-Cola Bottling
Conpany, supra, 360 F.2d at 575-576.)

In reviewing the transcripts, we find that the record
supports the ALJ's finding that Ayon nmade a diligent search for
I nteri menpl oyment throughout the backpay period. W therefore find
that the enployer did not neet its burden of proving a willful |oss
of earnings.

However, we will apply the seasonal backpay formula since
Ayon woul d have had steady work throughout Sai khon's |ettuce seasons.

Ayon' s net backpay can be cal cul ated from Gener al
Counsel's Exhibits 5and 5( c) .

44.
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5. Perfecto AYON Nunez

Respondent's only exception is to the ALJ's refusal to
apply the seasonal nethod in cal cul ating Ayon' s backpay.

Ayon woul d have had steady work during all |ettuce seasons
of the backpay period, as well as during the sumrer 1982 nel on
season. Therefore, a seasonal calculation is appropriate for those
peri ods. He would have had sporadic nelon work during 1981, for
which the daily calculation is nore appropriate.

Ayon' s net backpay can be cal cul ated from Gener al
Counsel 's Exhibit 38 and Respondent's Exhibit 35(f).

6. Juan BERUMEN

Respondent excepts to the ALJ' s refusal to apply the
seasonal forrmula in conputing Berunen's backpay, and al so to her
refusal to delete his expense claimfor the tires.

S nce Beruren woul d have had steady work during both
seasons of his backpay period, the seasonal calculation is
appropri ate.

V¢ disallow his expense claimfor newtires. Berunen
testified that the tires lasted for two years; therefore, it appears
unreasonabl e to allow their cost to be deducted for travel to a job
that lasted only three weeks. Further, the expense is one the
di scri mnatee woul d have incurred regardl ess of Sai khon's
discrimnation against hi m since he eventually woul d have needed
newtires to coomute to work at Sai khon. (Matlock Truck Body &
Trailer Gorp., supra, 248 NLRB 461, 479.)
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Berumen's net backpay can be cal cul ated from Genera
Counsel's Exhibit 26( a) .
7. Cesar BEYAM

The ALJ found that Beyamcredibly testified that he
regul arly | ooked for work during the entire backpay period, and she
applied the daily rate for all classifications of Beyams work. She
recal cul ated Beyam s expenses, reducing the commute-to-work costs
fromS5 per day to $3 per day. She also corrected errors in the
travel -to-work expenses found in General Counsel's Exhibit 26( a) ,
and found that the correct amount for his total expenses was $951.

Respondent excepts to the ALJ's refusal to strike Beyani s
backpay for the nmelon seasons when he found no interim enpl oyment.
Respondent al so excepts to her application of the daily backpay
fornul a.

The seasonal fornula is appropriate for Beyam s |ettuce
wor k, since he woul d have had steady work during every |lettuce
season. The seasonal formula should also be applied for the summer
1980, winter 1981 and sumrer 1982 nel on seasons, when Beyam woul d
have had steady work. However, the daily formula is appropriate for
Beyam s sporadic thin/weed work, as well as for the summrer 1981 and
winter 1982 mel on seasons.

Beyam s testinony denonstrates that he made a diligent
search for work throughout the backpay period. Because Respondent

has not affirmatively denonstrated that Beyamfailed to nake
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reasonabl e efforts to find interimenploynent, his backpay claim
shoul d not be denied on that basis. (N.L.R.B. v. Mam Coca-Cola
Bottling Conpany, supra, 360 F.2d 569.)

Beyam s net backpay can be cal cul ated from Gener al
Counsel's Exhibit 26( a), Joint Exhibit 6, and Respondent's
Exhibits 11 and 18( a) .

8. Lui s CONTRERAS

Respondent excepted to the ALJ's refusal to deduct interim
earnings for June 1980. Respondent also argues that the ALJ shoul d
have applied the seasonal method of cal cul ation.

Contreras testified that in June 1980 [i ]t could be" he
wor ked approxi mately seven to ten days, and that he earned about $30
on the days when he did work. Since Contreras asserted his privilege
not to disclose his tax records, and there is no alternative evidence
of his interimearnings for that month, the Board will deduct $300
for ten days' interimearnings in June 1980.

Contreras also testified that he worked for J. R. Norton
"t he whole month of May" and the "first week of June, 1982." Thus,
interimearnings of $200/week will be deducted for the first three
weeks of My, as well as the $200/week deducted by the ALJ for the
period fromMy 25 to June 5, 1982.

For his lettuce and nelon work, Contreras would have had
steady enployment at Sai khon; thus, the seasonal rate is appropriate
for those crops. Contreras woul d have had sporadic work in

thin/weed, for which the daily rate will be appli ed.
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Contreras' net backpay can be cal cul ated from General
Counsel"s Exhibit 26( a) and Respondent's Exhibits 47(b) and 51(b) .
An additional $300 in interims should be deducted for June 1980 and an
addi tional $600 for May 1982.

9. Gl berto CORREA Rol dan

Respondent excepts to the ALJ's refusal to del ete backpay
for the period from Decenber 15, 1979 through January 9, 1980, and
to her application of the daily backpay formil a.

Correa testified that during the nonth of Decenber 1979 he
didn't go out |ooking for work because he was going out to the fields
to strike. W believe that Correa' s testinony is sufficiently
certain that backpay should be struck for the 3%-week peri od.

Correa woul d have had steady work at Sai khon during all the
| ettuce seasons of his backpay peri od, and therefore the seasonal
backpay fornul a shoul d be appli ed.

Correa' s net backpay can be cal cul ated from General
Counsel 's Exhibit 13 and Respondent's Exhibit 47( g) . Backpay for
the period Decenber 15, 1979 through January 9/ 1980 shoul d be
del eted, and net expenses shoul d be reduced by $205, the armount by
whi ch Correa’' s expenses were rei nbursed.

10. Javi er QCRTEZ Marti nez

Respondent excepts to the ALJ's finding that Cortez nade an
adequat e search for work during the backpay period. Respondent

asserts that Cortez | ooked for work too late in the day and only a
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couple of times a week, thus effectively renmoving hinself fromthe
| abor mar ket .

A nunber of factors indicates that Cortez search for work
was only half-hearted. During a backpay period over three years in
| ength, he was able to obtain a total of only four days' interim
earnings. A though other discrimnatees testified that they woul d
begin | ooking for work at 2:30 or 3:00 in the norning, Cortez
testified that he typically began his search at 5: 00 a. m. For nost
of the backpay period, he [ooked for work only one or two times a
week. The evidence shows that Cortez did not nake a reasonably
diligent search for work during the backpay period, and that he
therefore incurred a willful loss of earnings. Hs claimfor
backpay shoul d consequently be denied. (Sioux Falls Stock Yards
Conpany, supra, 236 NLRB 543.)

11. Julian DE LUCAS

Respondent excepts to the ALJ's refusal to elimnate De

Lucas backpay claimfor melon or thin/weed work. Respondent also
excepts to the ALJ's failure to offset interi mwages for periods
when De Lucas testified that he probably worked. Further
Respondent asserts that De Lucas' backpay shoul d be cal cul ated at
t he seasonal rate.

Since General Counsel's Exhibit 26( a) was represented to be
a conpl ete anmended specification, De Lucas' backpay shoul d be
limted to the lettuce and mel on work contained in that exhibit.

For those nont hs when De Lucas testified he probably worked

and was able to estimate how nuch he earned, we w || deduct
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the estimated earnings fromgross backpay. Thus, interimearnings of
$1, 150 will be deducted for February 1980, $1,250 for January 1982,
$1, 750 for February 1982, $2,000 for February 1983, and $1, 000 for
March 1983. Regarding the other nonths involved, Respondent failed
to meet its burden of proving that De Lucas had any interim earnings
beyond those specifi ed.

Because De Lucas woul d have had steady, seasonal enploynent
at Sai khon, his backpay should be calculated at the seasonal rate.
H s net backpay can be cal cul ated from General Counsel's Exhibit
26(a) as anmended by General Counsel's Exhibit 33 and Respondent's
Exhibit 16, wth the interimearnings adjustnents mentioned in the
previ ous paragraph.

12.  Cuillerno DURAN Rodri quez
Respondent excepted to the ALJ' s application of the daily

formula and to her refusal to offset interimearnings for January and
February 1982.

Al t hough Duran coul d not specifically recall whether he had
wor ked during January or February 1982, neither General Counsel's
specification nor the payroll records subpoenaed from West Vall ey
show any earnings for that period. Therefore, we conclude that
Respondent has not net its burden of establishing that Duran had any
interimearnings during those two nonths.

Duran woul d have had steady earnings throughout Saikhon's
| ettuce seasons during the backpay period; therefore, the seasona

backpay fornmula is appropriate for that work. The method of
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cal cul ation makes no difference for the three days of thin/weed
backpay he is claimng for Cctober 1981.

Duran's net backpay can be cal cul ated from General Counsel's
Exhibit 37 and Respondent's Exhibit 16( b) .

13 . Ranon DURAN Fer nandez

Respondent excepts to the ALJ's refusal to offset interim
earnings for Cctober 1982, as well as to her application of the
dai |y backpay fornul a.

W will apply the seasonal backpay fornula for Duran's
| ettuce work, which would have been steady throughout Sai khon's
| ettuce seasons, and the daily formula for his thin/weed work, which
woul d have been sporadi c.

Since Duran could not recall what part of October 1982 he
m ght have worked, and since his backpay period covers only the |ast
week of that month, we will not offset any alleged interimearnings
for Qctober 1982.

Duran's net backpay can be cal cul ated from Gener al
Counsel 's Exhibit 26( a), Respondent's Exhibits 23(e) and 40(b) .

H's interimearnings for November 1982, as well as his interim
expenses, are accurately calculated in the ALJ Deci si on, Section
B, Part |, pages 43-44.

14. Juan ESTRADA Cadera

Respondent excepts to the ALJ's refusal to elimnate
backpay for March 14 and 15, 1983, and to her application of the

daily fornula. Respondent cites no case |law to support its
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contention that backpay should be elimnated for those two days,
when Estrada left his interimenploynent to attend his mother's
funeral. W affirmthe ALJ's conclusion that since he would have
been paid for these days under Sai khon's bereavenent |eave policy,
Estrada is entitled to reinbursement for the loss of the two days'
pay.

W wi |l apply the seasonal formula to Estrada's lettuce
wor k, whi ch would have been regular throughout the backpay peri od,
and the daily formula for his sporadic melon work.

W also affirmthe ALJ's denial of the $12 expense for
gasol i ne.

Estrada' s net backpay can be cal cul ated form General
Counsel's Exhibit 63.

15. Jose GALLEGXS Cano

At the beginning of the backpay period, Gillegos had
interimenpl oynent at Alex Abatti. Hs work there ended in February
1980, but he incurred nedical expenses of $512.50 in March 1980.

He paid the bill and presented an insurance claimin April 1980, but
was told that he was no | onger covered. Respondent contends t hat

Gl | egos was negligent in presenting his claim and that therefore
it is not liable for the expenses.

Respondent al so excepts to the ALJ's application of the
daily fornula, as well as to her finding that even under a seasonal
theory it is inappropriate to offset earnings for work outside the

backpay peri od.
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Respondent has not shown that Gallegos was negligent in
presenting his insurance claimin April for expenses that were
incurred only one nonth previously, especially because Sai khon's own
policy allowed 90 days to file a claim Therefore, Respondent is
liable for the expenses.

Gal | egos' predicted gross earnings for the 1979-80 season
were sporadic, and thus a daily calculation is appropriate for that
period. He would have worked full seasons during the follow ng
three years, however, and therefore we will apply the seasona
fornula for those years.

We affirmthe ALJ's conclusion that interimearnings
out si de the backpay period should not be deducted from gross backpay
under the seasonal formula. W affirmher inclusion of $83.49 in
interimearnings for 12/31/80 since Gallegos claimed gross backpay for

that date.

Gal | egos' net backpay can be cal culated from General Counsel's
Exhibits 5 and 5(c) and Respondent's Exhibit 50(b) .
16. Hginio GALLO

Respondent excepts to the ALJ' s application of the daily
rather than the seasonal rate, and to her refusal to offset interim
earni ngs for Novenber 1980.

QG owers Exchange payroll records (see Respondent's Exhi bit
33(d)) indicate that Gallo worked there in Qctober and Decenber
1980, but not in Novenber 1980. Therefore, no interimearnings wll

be offset for that nonth.
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The specifications support application of the seasonal rate
for all of Gallo's lettuce work and for his thin/weed work in the
Cct ober - Decenber 1980, 1981 and 1982 seasons. The daily rate will be
applied for his sporadic, non-seasonal thin/weed work during other
parts of the backpay period.

Gal | o' s net backpay can be cal cul ated from Genera
Counsel 's Exhibit 55 and Respondent's Exhibits 33(d), 44(b) and
24(d) .

17. Dom ngo GONZALES Zuni ga

The ALJ rejected Respondent's contention that Gonzal es'
claimfor backpay and expenses for the 1979-80 season and for
Decenmber 1980 shoul d be del eted because he was picketing at that
time. Respondent excepts to her findings on the i ssue, as well as
to her application of the daily fornula.

W affirmthe ALJ' s finding that backpay and expenses for
the 1979-80 season and Decenber 1980 should not be del eted
Gonzal es' testinmony does not support a finding that he was on strike
and picketing during the year after the Saikhon strike ended.

Gonzal es’ specification supports application of the
seasonal rate since he would have had steady work throughout
Sai khon's |ettuce seasons.

Gonzal es net backpay can be cal cul ated from Genera
Counsel's Exhibits 5 and 5( a) .
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18. Arturo GNZALEZ Gonzal ez

Respondent excepted to the ALJ's refusal to calculate all

of Gnzalez lettuce and nel on work at the seasonal rate. Respondent
al so excepted to the ALJ' s refusal to offset interi mearnings for
February 1980, MNovenber 1980 and the 1981 | ettuce season.

Subpoenaed payrol | records indicate that Gonzal ez di d not
work at all during February 1980, and thus no offset shoul d be nade.

W affirmthe ALJ' s decision not to offset interimearnings
for the early part of Novenber 1980, since they occurred outside the
normal |ettuce season. However, interimearnings earned during the
1981 lettuce season w Il be offset even though they occurred on days
for which no gross backpay is cl ai nmed.

Vé wll apply the seasonal rate to both |ettuce and nel on
work since onzal ez woul d have had regular work at Saikhon in both
crops throughout the backpay peri od.

Gonzal es' net backpay can be cal cul ated from General
Qounsel 's Exhibit 65 and Respondent’' s Exhibit 47( e) .

19. Antonio HARP Sl as

Respondent excepts to the ALJ's refusal to include interim
earnings for June 1980, as well as to her refusal to offset the
Ver de Produce wages whi ch were excl uded fromevi dence. Respondent

al so excepts to the ALJ's application of the daily formila
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Haro initially testified that he worked with a contractor in
melons in June 1980. Later, he said he could not remenber whether he
had worked there two or three seasons but he believed the first
season was June 1980. His testinony is sufficiently certainto
justify offsetting wages for June 1980 in the sane anount as his
estimated earnings for the two |ater seasons ($225/week for 3
weeks). However, there is no basis for offsetting alleged interim
earnings at Verde Produce which were excluded from evidence.

On the basis of CGeneral Counsel's specification, we wll
apply the seasonal formula to all of Haro's lettuce and mel on worKk.
The sporadic pattern of Haro's thin/weed work, however, justifies
application of the daily rate.

Haro's net backpay can be cal cul ated from General Counsel's
Exhibits 26( b) and 51 and Respondent's Exhibit 55(d) . Interim
earni ngs of $675 for June 1980 will| be deduct ed.

20. Amador HERNANDEZ Qui ntana

Respondent contends that Hernandez' claimfor backpay for
Decenber 1979 through February 18, 1980, and for Cctober and

Novenber 1980 shoul d be struck because he testified that he was on

the picket line and did not | ook for work when he was picketing.
However, the ALJ found that Hernandez was thoroughly confused as to
when the strike at Sai khon began. Because of Hernandez repeated
confusion and contradictions, the ALJ was not persuaded that he was
pi cketing during those periods, and she declined to strike his

backpay on that basis. W affirmthe backpay award.
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The ALJ reduced Hernandez expenses for Cctober 1980 to $230
and for Cctober 1981 to $273. 45.

Respondent al so excepted to the ALJ's application of the
daily backpay formula. General Counsel's specification shows that
Her nandez woul d have had steady work during the |ettuce seasons and
Cct ober - Decenber thin/weed seasons throughout the backpay period;
therefore, the seasonal backpay fornula is appropriate for those
categories of work. Hernandez would al so have perforned sone
sporadi ¢ thin/weed work during other parts of the year, for which
the daily rate is appropriate.

Her nandez' net backpay can be cal cul ated from CGeneral
Counsel 's Exhibits 26( c) and 58. The clai mant's expenses are
reduced as described in the ALJ Decision, Section B, Part |, pages
68- 69.

21. Jesus Abundi o HERNANDEZ Oruz

Al though Hernandez had no interi mearnings during the
backpay period, the ALJ found that he gave a very detail ed account of
an extensi ve search for work. The ALJ concl uded that Hernandez'
account was credible and his efforts sufficiently diligent.

Respondent argues that if the daily formula is appli ed,
then the record shoul d be reopened to permt Respondent to question
Hernandez regarding his search for work on each and every day for
whi ch gross backpay is clained. Respondent concedes, however, that

under a seasonal formila Hernandez testinony, if
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credited, permts a finding that he nade an adequate search for work
over the seasons for which he is clai mng backpay.

The record supports the ALJ's finding that Hernandez nade a
diligent search for work throughout the backpay period. S nce
Her nandez woul d have had steady work during Sai khon's |ettuce
seasons, the seasonal formula is appropriate.

Her nandez net backpay can be cal cul ated from Gener al
Counsel 's Exhibit 12.

22. Pabl Q | BANEZ

Respondent excepts to the ALJ's exclusion of payrol
summaries of alleged interimearnings in Decenber 1981 at Verde
Produce, and to her finding that |banez made a diligent search for
work during the 1982-83 season. Respondent al so excepts to the ALJ's
refusal to apply the seasonal backpay forml a.

The ALJ' s exclusion of the payroll summaries for Decenber
1981 is no longer an issue, since all relevant payroll records of
| banez work at Verde are now in evidence (Respondent's Exhibit 55).

| banez' testinony supports the ALJ's finding that he began
searching for work at the beginning of the 1982-83 |ettuce season and
continued to do so throughout the season. Respondent has not pointed
to any evidence showing a | ess than diligent search for work.

The specification shows that |banez woul d have had regul ar

work at Sai khon during all seasons, except for the summer
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1980 el on season when his work woul d have been sporadi c.
Therefore, we will apply a daily rate for the 1980 summer el on
season and a seasonal rate for the renai nder of the backpay
peri od.
| banez' net backpay can be cal cul ated from Gener al
Counsel 's Exhibit 36 and Respondent's Exhibit 55.
23. Aturo JARAMLLO

Respondent excepts to the ALJ's refusal to offset certain
alleged interi mearnings contained in payroll sumaries (for Verde
Produce) which the ALJ excluded fromevi dence. The ALJ' s excl usion
of payroll summaries is no longer an i ssue, since Respondent's
Exhibit 55(c) contains all relevant payroll records of Jaramllo's
enpl oynent at \Verde Produce during the backpay peri od.

Respondent al so excepts to the ALJ's refusal to strike
backpay for Decenber 1982, and to her application of the daily
forml a.

The pertinent case |aw supports the ALJ's concl usi on t hat
Jaramllo did not incur awllful loss of interimearnings in
Decenber 1982. Since Jaramllo had a reasonabl e expectation of
recall at Verde, and because steady | ettuce work was so difficult to
obtai n wi thout conpany seniority, his delay in searching for other
work until January 1983 was reasonabl e. (CGeorge Lucas & Sons,
supra, 10 ALRB No. 6; Keller AluminumChairs Southern, Inc. (1968)
171 NLRB 1252 [ 69 LRRM1348].)
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The seasonal backpay fornula is appropriate for all of
Jaram || o' s backpay period except for the 1979-80 | ettuce season,
when he woul d have worked only a few days in February and March
1980. For that season al one, we wll apply the daily rate.

Jaram || o' s net backpay can be cal cul ated from Genera
Counsel 's Exhibit 5(a) and Respondent's Exhibit 55(¢c) .

24. Jose LEON R vera
Respondent excepts to the ALJ's refusal to strike backpay

for the third week of February 1980, the 1980-81 season, and Decenber

1981. Respondent al so excepts to the daily nethod of cal cul ation.

Leon testified consistently that he did not search for
work during the third week of February 1980 al t hough he had
troubl e remenbering the reason. W conclude that his testinony
justifies striking backpay for that week.

As for the 1980-81 season, Respondent has not met its
burden of establishing interimwages for that period. Leon stated
that he had turned all of his check stubs over to General Counsel,
who represented that he had turned over all such evidence to
Respondent .

Leon's backpay for Decenber 1981 shall not be reduced since
he had a reasonabl e expectation of recall at Mljan (CGeorge Lucas &
Sons, supra, 10 ALRB No. 6; Keller A umnum Chairs Southern, Inc.,

supra, 171 NLRB 1252) and in fact was recal |l ed near the end of the
mont h.
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Except for the 1979-80 season when he woul d have wor ked
sporadically, Leon would have had steady work throughout the |ettuce
seasons during the backpay period. Therefore, we will apply the
daily rate for the 1979-80 season and the seasonal rate for all
remai ni ng seasons.

Leon' s net backpay can be cal cul ated from General Counsel's
Exhibit 5(b) (omtting the third weed of February 1980 therefron).

25. Atilano LEYVA Duarte

The ALJ concluded t hat, considering the backpay period as a
whol e, Leyva nade sufficiently diligent efforts to find work. She
deni ed backpay for certain brief portions of the backpay period when
Leyva was out of the country and unavail able for work.

Respondent excepts to the ALJ's finding that Leyva nade a
sufficiently diligent search for work, and to her refusal to offset
interimearnings for March 1983.

W affirmthe ALJ's finding that Leyva's search for work
(generally 3 to 5 days a week but occasionally 2 or 3 days a week)
was sufficiently diligent to denonstrate that he did not incur a
willful loss of earnings. NLRB cases do not require a daily search,
but only that the claimant nake reasonable efforts to find interim
work. (N.L.R.B. v. Mam Coca-Cola Bottling Conpany, supra, 360 F.2d
569, 575-576.)

However, we overrule the ALJ's finding that Leyva's

testinmony regarding March 1983 was too inprecise to warrant addi ng
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interimearnings. Leyva testified that he earned between $40 and
$50 per day during the third week of that nonth. H's testinmny was
certain enough to justify a deduction of $214 ($45 per day for five
days).?

Leyva woul d have had sporadic work during the 1979-80 and
1980-81 | ettuce seasons, for which a daily backpay formula is
appropriate. He would have had steady work throughout the 1981-82 and
1982- 83 seasons, for which the seasonal formula should be applied.

Leyva's net backpay can be cal cul ated from CGenera
Counsel's Exhibits 5and 5(c) .

26. David MARQUEZ Marquez

Respondent excepts to the ALJ's refusal to delete backpay
for the summer 1982 melon season, as well as to her application of
the daily nethod of cal cul ati ng backpay.

Mar quez' testinony supports the ALJ's conclusion that he
made a diligent search for work throughout the backpay period, and
Respondent has made no show ng that his search was |ess than diligent
during the summer 1982 mel on season.

Mar quez woul d have had steady work at Sai khon during all

rel evant |ettuce seasons, as well as during the sumrer 1980 and

13 eyva's search-for-work expenses for the 1982-83 |ettuce
season nmust be deducted fromhis March 1983 interim earnings before
the net interins are deducted from gross backpay. H's search-for-
wor k expenses were $9 for each week of the season except for March
1983 for which there is a $30 claim (See ALJ Decision, Part | . E. ,
p. 82.)
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summer 1982 nel on seasons and the Qct ober - Decenber 1980 t hi n/ weed
season. Therefore, the seasonal backpay fornula is appropriate for
t hose seasons.

Mar quez woul d have had sporadi ¢ work during the renaini ng
nel on and thi n/weed seasons of the backpay period, for which the
daily formula is appropri ate.

Marquez net backpay can be cal cul ated from Gener al
Qounsel 's Exhibit 26( b) . The clainmant is entitled to commuting
expenses as specified in the ALJ Decision, Section B, Part |, pages
86- 87.

27. Rodol fo MARQUEZ Mar quez
During the backpay period, Marquez would typically arrive

in Galexicoat 5:00 or 5:30 inthe norning and go frombus to bus
seeking work. He al so sought work at the UFWoffice in Cal exi co and
wth Sai khon in Tacna, Arizona. The ALJ found Marquez entitled to
backpay at the daily rate.

Respondent excepts to the ALJ's finding that Marquez nade a
sufficiently diligent search for work throughout the backpay peri od.
Respondent asserts that Marquez limted his search to tines of the
day when no enpl oynent woul d be avail abl e.

Payrol | records subpoenaed fromMerrill Farns (Respondent's
Exhibit 28) reveal that Marquez had interi menpl oynent at Merrill
during every year from1979 through 1983. Regardl ess of whether it
coi ncided wth the Sai khon | ettuce season, his enploynent at Merrill

denonstrates that the nature of
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Marquez search did not preclude himfromfinding work.
Therefore, we affirmthe ALJ's conclusion that Marquez did not
incur a willful loss of earnings.

Since Marquez woul d have had steady work during al
| ettuce seasons throughout the backpay period, the seasona
formula is appropriate.

Mar quez' net backpay can be cal cul ated from CGeneral
Counsel's Exhibit 5 and Respondent's Exhibit 28.

28. Adrian MARTI NEZ Fernandez
Respondent excepts to the ALJ's finding that Martinez nade

a sufficiently diligent search for work although he did not begin
| ooking for work until 5:00 or 6: 00 in the norning. Respondent also
excepts to application of the daily fornula.

Martinez testified extensively and credi bly about the good
faith efforts he made to find interimenployment. W affirmthe
ALJ" s conclusion that Respondent did not neet its burden of proving a
willful loss of earnings.

Martinez' regular pattern of work at Sai khon justifies
application of the seasonal backpay formla.

Martinez net backpay can be cal cul ated from General
Counsel "s Exhibits 5 5(c) and 22.

29. Jesus NARTI NEZ Ramirez

Respondent excepts to the ALJ's refusal to offset interim
earnings for two days during February 1983, as well as to her

application of the daily nethod of cal cul ati ng backpay.
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Payrol | records subpoenaed from Verde Produce
(Respondent's Exhibit 55(e)) establish that Martinez did not work at
Verde during any part of February 1983. Therefore, no earnings for
that nonth are deducti bl e fromgross backpay.

Martinez steady work during Sai khon's |ettuce seasons
nakes the seasonal backpay formul a the nost appropriate.

Martinez' net backpay can be cal cul ated from Gener al
Qounsel 's Exhibits 5(c) and 7 and Respondent's Exhibit 55( e) .

30. Nazario MENDEZ Lopez

Respondent excepts to the ALJ's refusal to offset interim
earnings for portions of 1981 and 1982, to her failure to reduce
Mendez' claimfor nedical expenses, and to her failure to strike his
backpay claimfor My 1982. Respondent al so excepts to the ALJ' s
refusal to apply the seasonal forrmula for the entire backpay peri od.

Payrol|l records submtted after the hearing denonstrate
that Mendez did have sone interi mearnings in May-June 1982, and
these will be deducted fromgross backpay. Mendez testinony does
not support a further deduction beyond what is described in the
specification and the payroll records. There is also no basis for
striking the backpay claimfor My 1982 since the payroll records
indi cate that Mendez did work (and thus was available to work) during
the latter half of My 1982.

Since Respondent failed to submt any insurance
information regarding Mendez clai mfor medical expenses, there is no

basis for reducing the claim
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The seasonal fornula is appropriate for Mendez' steady
| ettuce work. However, the daily rate is appropriate for his mel on
and thin/weed work, which would have been sporadic.
Mendez net backpay can be cal cul ated from General Counsel's
Exhibit 26( b) and Respondent's Exhibits 18(c) and 47.
31. Juan Manuel MONTANO Silva

Mont ano obt ai ned interimenployment with Jack T. Baillie in

the spring of 1980 and returned there for the next two lettuce
seasons. In January 1982 he left to go to work at Hansen Farmns
because that conpany had better benefits.

Montano's crew at Hansen was laid off after two weeks. He
was unable to find any work during the remainder of the 1981-82
season or the follow ng season.

The ALJ found that Montano had left his interimjob at
Baillie for a justifiable reason and concluded that he had not
willfully incurred a loss of earnings. She applied a daily
cal cul ation of backpay.

Respondent excepts to the AL)'s finding that Mntano did
not incur a wllful loss of earnings when he quit his job at
Baillie. Respondent also excepts to her application of the daily
formul a.

NLRB case law holds that a discrimnatee is entitled to
quit one interimjob in order to take another with inproved earnings
or conditions. (Aano Express, Inc. (1975) 217 NLRB 402, 404 [ 89
LRRM1543].) W affirmthe ALJ's conclusion that Mntano
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did not willfully incur a loss of earnings since he had a
justifiable reason to | eave Baillie and had no reason to anticipate
that he would be laid off after two weeks. The cases cited by
Respondent (Shell QI Conpany (1975) 218 NLRB 87 [ 89 LRRM 1534] and

A ano Express, | nc., supra, 217 NLRB 402, are not anal ogous, since

In both cases the enpl oyee prematurely quit his interimenploynent
with only a hope of enployment at another conpany.

Since Montano woul d have had steady work at Sai khon
during all lettuce seasons of the backpay period, the seasonal
formula is applicable.

Mont ano' s net backpay can be cal cul ated from Gener al
Counsel's Exhibits 5, 5(b) and 8, and Respondent's Exhibits 42( h)
and 46.

32. Margarito MIRALES Maci as

Respondent excepts to the ALJ's conclusion that Mrales did

not incur a willful loss of earnings by quitting his interimjob
wi th Hansen Farns. Respondent al so excepts to the daily cal culation
of backpay.

NLRB cases hold that an enployee who voluntarily quits
interim enploynment without sufficient reason is not entitled to
backpay for the period she or he is off work as a result of the
quit. (Pnelps Dodge Corp. v. NRB (1941) 313 U.S. 117 [8 LRRM
439].) In United Farm Wrkers of Anerica, AFL-CIO (Odis WIIliam
Scarbrough) (1986) 12 ALRB No. 23, the ALRB adopted the NLRB s
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gui delines for determning what is sufficient for voluntarily |eaving
interimenploynent, as outlined in Knickerbocker Plastic Co.
(1961) 132 NLRB 1209 [48 LRRM1505] . Knickerbocker held that a

discrimnatee may be justified in quitting interimenploynent if the

interimjob is nore burdensome than the job with Respondent, or is
unsuited to persons of the claimant's skills and experience. However,
where claimants "appear to have been notivated nore by personal
conveni ence, preference, or accommodation than by necessity or
difficulties inherent in the jobs which they quit," the voluntary
relinqui shment of such jobs will be held to constitute a willful |oss
of earnings for the period subsequent to their quitting.

(Kni ckerbocker, at pp. 1214-1215.)

In Scarbrough the clainmant left his interimjob because of
a personal dispute between hinself and another enployee. The Board
found that the sole reason for Scarbrough's departure was sinply a
personal dispute with another enployee which was not related to any
probl eminherent in the job. Therefore, the Board concl uded,
Scarbrough willfully incurred a loss of work by quitting his interim
enpl oyment for reasons not based on necessity or difficulties
inherent in the job. (Scarbrough, 12 ALRB No. 23 at pp. 5-6.)

In the instant case, the claimant Morales testified that he
did not return to work at Hansen in Decenber 1981 because of a fight
with a coworker named Choco during after-work hours in the 1980-81

Salinas |ettuce season.
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Unlike the ALJ, we do not find that Mrales' failure to
return to Hansen was notivated by necessity or difficulties inherent
inthe interimjob. The fight with Choco did not occur during
wor ki ng hours and thus was not within the enpl oyer's sphere of
control. Moreover, Mrales never discussed his fear of his personal
safety with his foreman or other conpany personnel, and never
requested a transfer of hinself or Choco to another crew. V¢ find

Moral es' situation indistinguishable fromthat in Scarbrough, and

consequently hold that Morales willfully incurred a | oss of earnings
by failing to return to Hansen in Decenber 1981. H s backpay claim
IS thus denied for the 1981-82 and 1982-83 | ettuce seasons.

V¢ will apply the seasonal rate for cal culating Moral es’
backpay for the 1980-81 | ettuce season. H's enpl oynent for the
1979- 80 Sai khon season woul d have been sporadic, and thus justifies a
daily cal cul ati on.

Moral es' net backpay can be cal cul ated from General
Counsel 's Exhibit 5.

33. Adolfo OROZCO Y Lopez

Qozco testified at | ength about his efforts throughout the
backpay period to find work. A though O ozco sought work al nost
every day during February 1980, he did not | ook for work during the
first fewdays of March 1980. The ALJ concl uded that G ozco's
failure to seek work during the very end of one | ettuce season was

not sufficient to warrant striking any of his backpay.
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Because his interim work was substantially less than his
predicted gross enployment, the ALJ cal cul ated backpay on a daily
basi s.

Respondent excepts to the ALJ's daily calculation of
backpay. It also argues that if the daily fornula is used, then
Orozco's backpay claimfor the first week of March 1980 shoul d be
stricken.

Since Oozco woul d have had steady work at Sai khon, his
backpay should be cal cul ated seasonally. H's testinmony well supports
the ALJ' s conclusion that he made a diligent search for work
t hr oughout the backpay period as a whol e.

Orozco's net backpay can be cal cul ated from General
Counsel 's Exhibits 5, 5(c) and 14 and Respondent’'s Exhibit 35(1i ).

34. Carlos OROZCO

During the backpay period, Oozco obtained various

interimjobs in Salinas and the Inperial Valley. Wen seeking
work in Cal exico, he would usually arrive about 3:30 a. m. and
remain until he got work or until there was no possibility of
obtai ning enpl oyment. The ALJ concluded that he had nade a
reasonabl e search for interimenploynent.

The ALJ directed the parties to determ ne whet her backpay
was owed for work in the thin/weed classification, which was omtted
from General Counsel's amended specification. The ALJ applied a
seasonal calculation for the 1981-82 |ettuce season and a daily

calculation for the remai nder of the backpay peri od.

17 ALRB No. 6 70.



Respondent excepts to the ALJ's failure to delete any claim
for thin/weed work, as well as to her application of the daily
formula. Respondent al so excepts to the ALJ's finding that O ozco
nade a sufficiently diligent search for work.

V¢ affirmthe ALJ's finding that O ozco nade a diligent
search for work. Respondent did not refute Qrozco' s contention that
nost buses left after 3: 30, and in fact he did obtain sone interim
jobs by arriving at that tine.

However, we find that the ALJ erred in failing to delete
any claimfor thin/weed work. The Board accepts General Counsel's
representation that Exhibit 57 constitutes a conpl ete anended
speci fication.

V¢ will apply a seasonal calculation for all of Qozco' s
backpay since he would have had steady work during all seasons of
the backpay peri od.

Q ozco' s net backpay can be cal cul ated from Gneral Qounsel's
Exhibit 57 and Respondent's Exhibits 12( ¢) and 30.
35. HEnesto CGBUNA

Respondent excepts to the ALJ' s concl usion that Gsuna nade

asufficiently diligent search for interimwork, as well as to her
utilization of the daily nethod of cal cul ati ng backpay.

I n describing the procedure for obtaining work i n Cal exi co,
Gsuna testified that when you hear anong ot her workers that a conpany
is going to need | aborers, "you notice the vans when they arrive.

You run over there yourself to check and see if
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you mght get in-- ajob." This statenent indicates that Gsuna
understood it was inportant to ask for work as soon as a conpany's
buses arrived at the pickup point.

OCsuna admtted that on occasion when he sought work froma
foreman, "sometines | would | ook and the conmpany woul d al ready be
gone." He also acknow edged that although he would not | ook for work
until about 5: 00, 6:00 or 7:00 a. m., that was the very tinme that
the buses usually leave the area to start work for the day.

(Cnh the basis of Gsuna's own testinony, as well as the evidence that
he obtained very little interi menpl oynment during the three-year
backpay period, we find that he negl ected to nmake reasonable efforts
tofind interimwork. W therefore conclude that he incurred a
willful loss of earnings and his backpay claimis consequently
denied. (N L.R.B. v. Mam Goca-Qola Bottling Gnpany, supra, 360
F.2d 569.)

36. Luci o PAPI LLA

Respondent excepts to the ALJ's refusal to offset interim
earnings for April 1981, and to her failure to find that Padilla
incurred a willful loss of earnings by not follow ng up on potenti al
job opportunities. Respondent also excepts to utilization of the
dai ly nethod of cal cul ating backpay.

Payrol| records submtted by Respondent (Exhibit 51(f))
do not reveal any interim earnings by Padilla during April 1981.
Therefore, there are no earnings to offset against gross backpay

for that nonth.
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The burden is on the enployer to show that a
discrimnatee willfully incurred a loss by a clearly unjustifiable
refusal to take desirable new enploynment. (Aircraft and Helicopter
Leasing and Sales, Inc. (1976) 227 NLRB 644, 646 [ 94 LRRM
1556].) Since Padilla had no assurance of a job with either Eckel

Produce or D' Arrigo in Salinas, and Salinas was a substantia
di stance fromhis home, we uphold the ALJ's finding that Padilla did
not incur a willful |oss.

A seasonal backpay rate is appropriate for Padilla's steady
enpl oynent in Sai khon's |lettuce season and the Cctober-Decenber
t hi n/weed season. Padilla also would have performed sporadic
t hi n/ weed work during other parts of the year, for which a daily
rate will be applied. W affirmthe ALJ's adjustments to interim
wages for Cctober-Novenber 1980, as well as her adjustnments to
Padi | | als expense claim (ALJ Decision, Section B, Part |, pp. 124-
125, 128-129.)
Padilla's net backpay can be cal cul ated from General Counsel's
Exhibit 26( ¢) and Respondent's Exhibit 51( f ) .

37. Francisco Gd PEREZ

Perez sought backpay for both |ettuce and nmel on work.
Respondent contended that since Perez obtained only one day of
interimwork during three nmelon harvests, he nust not have
diligently sought work.

Perez was able to recall specific places he sought work and

described his routine of going to Cal exico about 2: 00 or
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2:30 a.m and remaining until about 5:00 a. m  He sonetines went
beyond Cal exi co to areas such as Holtville seeking work. The ALJ
concl uded that Perez had nade a diligent search for work in each of
the nel on seasons as wel | as over the backpay period as a whol e.

She applied a daily backpay rate for sone seasons and a seasonal rate
for others.

Respondent excepts to the ALJ's finding that Perez is
entitled to backpay for each nel on season, as well as to her use of
the daily formul a.

There is no presunption that sinply because a
di scri mnatee was unsuccessful in finding interi mwork, she or he
nust not have nmade a diligent search. Perez' testinony well supports
the ALJ's finding that he nade a diligent search for both | ettuce and
nel on work throughout the backpay peri od.

Perez woul d have had steady work during all |ettuce and
nel on seasons of the backpay period. Therefore, the seasona
backpay rate is appropriate for both categories of work
Perez' net backpay can be cal cul ated from General Counsel's
Exhibits 26( c) and 32 and Respondent's Exhibit 55( g) .

38. Joab PEREZ Acevedo

Respondent argues that Perez woul d have had regul ar
enpl oynent with Sai khon during the entire backpay period, and that
t he seasonal rate should be applied throughout.

Perez' specification shows that he woul d have worked only

four days during the 1979-80 | ettuce season, and only four days
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during the summer 1980 melon season. A daily rate is therefore
appropriate for those two seasons. During the renai nder of
Sai khon's lettuce and nmel on seasons Perez woul d have had steady
work, for which the seasonal backpay rate will be applied.
Perez's net backpay can be cal cul ated from Genera
Counsel's Exhibit 34 and Respondent's Exhibit 35(c) .
39. Jonathan PEREZ Azevedo

Respondent argues that Perez' backpay shoul d be
cal cul ated seasonally for every season of the backpay peri od.

Perez specification shows that he woul d have worked only
el even days during the el even weeks of Sai khon's 1979-80 |ettuce
season. W find that his work pattern was sporadic for that
season, and a daily rate will be applied. For the renainder of the
backpay period Perez woul d have enjoyed steady work at Sai khon, and
a seasonal rate is therefore appropriate.

Perez net backpay can be cal cul ated from Genera
Counsel 's Exhibits 5, 5(a) and 21.

40. Jose QU JAS Chavez, Sr.

Quijas had interimenploynent with D' Arrigo during the

1979-80 and 1980-81 lettuce seasons. On March 5, 1981, it was

rai ning hard when Quijas and the other workers reported for work.

The crew foreman told themto wait for the rain to stop. After
waiting half an hour to an hour in his car, Quijas decided to return
home because it was still raining hard.

The foreman testified that enployees were not free to

decide on their own to | eave but were supposed to wait for his
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instructions. Wen Quijas returned to work the next day, the
foreman fired him

The ALJ, citing NLRB cases, found that Quijas' behavior did
not rise to the level of a wllful |oss of earnings. She calculated
Qui j as® backpay daily except for the 1980-81 season, which she
cal cul at ed seasonal |y.

Respondent excepts to the ALJ's finding that Quij as'
termnation fromD Arrigo did not constitute a willful |oss of
earni ngs. Respondent also excepts to the ALJ's refusal to
calculate all of Quijas backpay seasonally.

Al though in a nunber of cases the NLRB has considered whet her

an enpl oyee discharged frominteri menpl oynent has engaged in conduct
amounting to a willful loss of earnings, there apparently are no NLRB
cases in which an enployee's backpay claimactually has been

di m ni shed because the claimant was discharged by an interim enpl oyer
for cause. (Cf. Newport News Shipbuilding (1986) 278 NLRB 1030,
1033 [122 LRRM1285]; Sylvan Manor Health Care Center (1984) 270 NLRB
72, 75[116 LRRM1048].)

Sylvan concerned a nurse's aide who was di scharged for
al | egedly pushing or shoving an el derly patient whom she was
attenpting to hurry along a corridor. In Newport the enployee had
been fired fromvarious interimjobs for such reasons as poor custoner
rapport, excessive illness, and lying on a job application. In
anot her NLRB case an enpl oyee was terminated by an interimenployer

for excessive absenteeism (Aircraft and
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Hel i copter Leasing and Sales, I nc., supra, 227 NRB644.) Al three

cases invol ve behavi or nore serious than Quijas' |eaving the
worksite in heavy rain wthout perm ssion, and yet the NLRB di d not
find willful loss of earnings in any of them

V¢ concl ude that Respondent has not net its burden of
showing a wllful |oss of earnings.

Qui j as woul d have enj oyed steady work at Sai khon
t hroughout the backpay period. Thus, the seasonal backpay forml a
IS appropriate.

Qui jas net backpay can be cal cul ated from Gener al
Qounsel 's Exhibit 5(c) .

41. Jose M QU NTERO

Quintero clai ned $458. 33 in nedical expenses for a
tonsillectony performed on himin Mexicali during the backpay
period. Qintero estinmated the anmount, and stated that he believed
the operation was in Qctober or Novenber 1981. The ALJ all owed the
expense.

The ALJ cal culated Quintero' s backpay at the daily rate for
all seasons of the backpay peri od.

Respondent excepts to the ALJ' s refusal to del ete
Quintero's claimfor nedical expenses, as well as her daily mnethod of
cal cul ati ng backpay.

NLRB casel aw al | ons the recovery of interimexpenses based

on a reasonable estimate. (Fanet, Inc., supra, 222 NLRB 1180 [ 91

LRRM1473].) S nce Respondent has not net its burden of
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showi ng Qui ntero's nedical expenses were unreasonably large, nor
that the expenses woul d not have been covered by Sai khon's medi cal
pl an, the claimis allowed.

A seasonal calculation is appropriate for Quintero' s lettuce
and summer mel on work, which would have been steady during all
seasons. A daily calculation is nore appropriate for his sporadic
thin/weed and winter mel on work.

Quintero's net backpay can be cal cul ated from General
Counsel s Exhibit 26( d) and Respondent’'s Exhibits 16(g), 51(a) and
47(c).

42. Andres REYES Cortes

Respondent excepts to the use of the daily formula for all
| ettuce seasons. Respondent al so contends that because Reyes
testified he worked at Lu-Ete the first half of Decenber 1980, $500
ininterimearninas should be deducted. Respondent further contends
that Reyes quit interimenployment in March 1983 and did not return
to Sai khon until June 1983, thus voluntarily renoving hinsel f from
the narket for three nonths.

The record clearly establishes that Reyes quit work at Lu-
Ette because Mari o Sai khon Conpany cal | ed hi mback to work. Thus,
backpay continued to accrue until his recall. A though the sonetines
confused testinony of Reyes appears to indicate that he worked for
Lu-Ette for the first half of Decenber 1980, the payroll records
constitute sufficient proof that he did not begin working there until
Decenber 15, 1980.
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Reyes was predicted to have worked | ess than one-hal f of
the 1979-80 lettuce season, but every day of all other |ettuce
seasons. Thus, a daily and seasonal formula wll be applied
respecti vely.

Reyes' net backpay can be cal cul ated from Gener al
Gounsel 's Exhibit 5.

43. Felix REYES (ortes

Respondent excepts to the ALJ's use of a daily formula

for all lettuce season work and to the refusal to credit Reyes'
oral testinony about interi menpl oynent during Novenber 1980.

Reyes was expected to work | ess than one-half of the 1979-
80 lettuce season but every day of all other |ettuce seasons Thus,
a daily and seasonal formula wll be applied respectively. The ALJ
appropriately consi dered the backpay specification prepared from
daily payrol|l records as nore accurate than Reyes' oral testinony.
The speci fication shows that Reyes did not have any Novenber 1980
interimearnings. Therefore, no interimearnings for that nonth
w || be deduct ed.

Reyes' net backpay can be cal cul ated from Gener al
Qounsel 's Exhibit 5 and Respondent's Exhibit 51( e) .

44. Sal vador REYES Cortez

Respondent excepts to the ALJ's application of a daily
rather than seasonal formula to any of Reyes' backpay and to the
ALJ's finding that supervisor Minoz was hit by Reyes after he was

fired rather than before he was fired. Respondent asserts that
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Reyes incurred a willful loss of earnings because of this alleged
m sconduct .

Respondent has failed to meet its burden of proof that the
physi cal assault occurred before rather than after Reyes was
termnated. W affirmthe ALJ's finding that Reyes was term nated as
a result of his verbal dispute with Munoz. The NLRB has consistently
held that discrimnatees do not incur a willful [oss of earnings when
they are termnated by an interimenployer for engaging in a verba
argunent with a supervisor. (United Aircraft Corporation (1973) 204
NLRB 1068 [ 83 LRRM1616]; ArtimTransportation System Inc. (1971)
193 NLRB 179 [78 LRRM1607] .)

Reyes was expected to work only two days during the 1979-80
| ettuce season and on an irregular basis for the 1980-81 and 1981- 82
seasons. Thus, a daily fornula will be applied for these seasons.
However, a seasonal fornula is appropriate for the 1982-83 lettuce
season when Reyes woul d have worked regularly.

Reyes net backpay can be cal cul ated from General
Counsel's Exhibits 5 and 5c.

45. Efrain ROBLES Arroyo

Respondent excepts to the ALJ's use of a daily formula
Addi tional |y, Respondent excepts to the ALJ's refusal to find any
interimearnings in December 1981 from Grower's Exchange.

Robl es was predicted to have worked only the |ast few weeks
of the 1979-80 lettuce season, but every day, except one, of all
other lettuce seasons. Thus, a daily and seasonal formula will be

appl i ed respectively.
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Robl es testified that a paycheck stub for December 1981 from
Grower's Exchange represented vacation pay. Vacation pay is deducted
as interimearnings only if the respondent enployer establishes that

it paid vacation benefits. (M randa MishroomFarm Inc. (1982) 8

ALRB No. 75.) Since Respondent has cited no evidence that it provided
vacation benefits, Respondent has failed to nmeet its burden to
establish that the vacation pay should be deducted as interim
earnings. (N L.R.B. v. Browmn & Root, Inc. (8h Cir. 1963) 311
F.2d 447 [52 LRRM2115].)

Robl es' net backpay can be cal cul ated from CGenera
Counsel's Exhibit 61.
46. Carlos RODRI GUEZ Madri gal

Respondent excepts to the ALJ's refusal to deduct alleged
interimearnings in June and Decenmber 1980 and June 1981 and her
application of a daily formula to all of Rodriguez' backpay.

Rodriguez testified explicitly after nuch questioning that
he did not remember if he had worked in June of 1980 and 1981 or
Decenber 1980. Respondent has failed to neet its burden of proof
that Rodriguez had interimearnings during the nmonths in question.
(Brown & Root, I nc., supra, 311 F.2d 447.)

Rodri guez was predicted to have worked every day, but two,
of all three |lettuce seasons, so a seasonal fornula is appropriate
for calculating all lettuce work. Rodriguez was al so expected to
work regularly in the 1981 and 1982 mel on harvests, but only
sporadically in the 1981 nmel on harvest. Thus, a seasonal and daily

calculation will be applied respectively.
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Rodri guez' net backpay can be cal cul ated from Gener al
Counsel "'s Exhibit 56.
47. Carlos |Ignaci o RODRI GQJEZ Marquez

Respondent excepts to use of the daily formula to

cal cul ate backpay and the ALJ's refusal to offset interim earnings
for June 1980 and May 1981.

Rodriguez testified that he could not be certain if he had
interimearnings in June 1980 or in May 1981, and that he woul d have
to | ook at check stubs he kept at home. Respondent coul d have issued
a subpoena duces tecumrequiring Rodriguez to bring his check stubs
to the hearing. Respondent failed to do so and thus failed to neet
its burden of proof that any anpunt of interimearnings should be
deducted for the time in question. (Brown &Root, | nc.
F.2d 447.)

, Supra, 311

Rodri guez was expected to work irregularly for the 1979-80
| ettuce season, but regularly for all other lettuce seasons. Thus,
a daily and seasonal fornula will be applied respectively. Al of
Rodri guez' expected thin/weed work was sporadic, thus indicating a
dai |y calculation of backpay is appropriate. Rodriguez expected
mel on harvest work was irregular for all years, except 1982 when it
was regular. Thus, a daily and seasonal forrmula will be applied
respectively.

Rodri guez net backpay can be cal cul ated from General
Counsel's Exhibit 53 and Respondent's Exhibit 50( a) .
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48. Santiago RONQU LLO Al va

Respondent excepts to the ALJ's daily calcul ation of
backpay. Additionally, Respondent believes Ronquill o abandoned
interest in his job at Sai khon because Ronquillo refused to take a
| ettuce harvester job at Jack T. Baillie while he had interim
enpl oynent at Hol Iy Sugar.

Ronquillo testified that he did not abandon interest in the
job until he was nmade an offer of reinstatenment and then consi dered
whet her he should return despite the strike-rel ated probl ens.
Respondent failed to prove that Ronquill o abandoned interest in the
Sai khon job sinply by refusing other |ettuce harvest work in favor of
his work at Holly Sugar.

Ronqui I 1 o woul d have worked regularly for all |ettuce
seasons at Sai khon and thus a seasonal cal cul ation for backpay is
appropri at e.

Ronqui I 1 o' s net backpay can be cal cul ated from General
Gounsel 's Exhibits 5 and 9 and Respondent's Exhibits 39 and 55( h) .

49. Jose L. SAAVEDRA

Respondent excepts to the ALJ's application of a daily
f or mul a.

Saavedra was expected to work sporadically during the 1979-
80 lettuce season, but on a regular basis for all other |ettuce
seasons. Thus, a daily and seasonal fornula wll be applied
respectively. Saavedra woul d have worked regularly for both the
1981 and 1982 nel on seasons and thus a seasonal formula wll be

applied for that work.
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Saavedra's net backpay can be cal cul ated from General
Counsel 's Exhibit 48 and Respondent’'s Exhibits 35( a) and 45.
50. Jesus SOANO Esqueda

Respondent excepts to the ALJ's finding that Sol ano di d not
abandon interest in his job at Sai khon until Decenber 1983.
Respondent al so excepts to the ALJ's refusal to apply the seasonal
formula to all of Solano's backpay.

Respondent' s contention that because Sol ano took a job as a
nechani ¢ he abandoned any interest in his job as a |l ettuce harvester
at Sai khon is not supported by the record. Solano testified that he
did not abandon interest in his job until he received a raise at his
i nteri menpl oyer, and Respondent failed to prove ot herw se.
(N.L.R.B. v. Bomn & Root, Inc., supra, 311 F.2d 447.)

Sol ano was predicted to have worked regul arly throughout
the backpay peri od, except for two weeks during the 1980-81 | ettuce
season and a few days during the 1982-83 season. A seasonal formula
is therefore applicabl e.

Sol ano' s net backpay can be cal cul at ed from Gener al
Qounsel 's Exhibits 5, 5(c) and 10.

51. Ranon TCRRES Rodri guez

Respondent excepts to the application of the daily
formul a because Torres was expected to have enjoyed steady
enpl oynent at Sai khon. Respondent al so excepts to the ALJ' s
refusal to deduct interimearnings for nore than one season at

Nati ve Anerican Farns.
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Since Torres was predicted to have worked steadily in all
seasons, a seasonal fornula is appropriate.

Torres testified at |east twice that he worked only one
season at interimenployer Native Anerican Farns, but he was confused
as to whether the season he worked was 1980-81 or 1981-82.

Respondent agreed that General Counsel woul d review the
backpay specification to determne if there was an error and that
Torres woul d be subject to further examnation to resol ve the i ssue.
Respondent failed to recall Torres or introduce any additional
evidence. Thus, no interimearnings other than those indicated in
t he backpay specification will be deduct ed.

Torres' net backpay can be cal cul ated from Gener al
Gounsel 's Exhibit 69.

52. Esteban TRWILLO Gl van

Respondent excepts to the ALJ's finding that Trujillo was
sufficiently diligent in searching for work throughout the backpay
peri od. However, Respondent utterly fails to state any grounds upon
whi ch the exception is based or cite to any portion of the record in
support of the exception. Therefore, the exception is overrul ed.

V¢ affirmthe ALJ' s application of a seasonal formila.

Trujill o' s net backpay can be cal cul ated from Gener al
Qounsel 's Exhibit 59.
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53. Jorqe VALDEZ lbarra

Respondent excepts to application of the daily method of
cal cul ati ng backpay and to the ALJ' s finding that Val dez was
sufficiently diligent in his search for work.

Respondent nmade no |l egal argunents in support of its
position that Val dez did not adequately search for work and agai n
failed to state any grounds for the exception or cite any portion of
the record in support. Thus, Respondent has failed to neet its
burden of proof and the exception is overrul ed.

Since Val dez was predicted to have worked regul arly during
| ettuce seasons throughout the backpay period, the seasonal backpay
formula is appropriate.

Val dez' net backpay can be cal cul ated from Gener al
Counsel 's Exhibits 5, 5(a), 5(c) and 15 and Respondent’'s Exhibits
12(d) , 42(e) and 46(e)

Part |1 ; D scrimnatees Who Testified and Wre Not
Chal | enged i n Respondent's Bri ef

There are 42 di scrimnatees who are not addressed in
Respondent's brief and regardi ng whom Respondent filed no specific
exceptions. S nce Respondent has not raised i ssues specific to
these discrimnatees, such as the diligence of their search for work
or legitimacy of interimexpenses, we wll not reviewthe ALJ's

findi ngs and concl usi ons concer ni ng those i ssues. **

“Exceptions which require the Board to engage in its own attenpt to
determ ne what errors, mstakes or oversights the ALJ may have
conmtted are inadequate and need not be considered by the Board.
(Bonanza Sirloin Pit (1985) 275 NLRB 310 [ 119 LRRM1095].)
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However, we find that Respondent's broad exceptions to the ALJ's
rational e for applying the daily, quarterly, seasonal or "nodified
seasonal " backpay formula sufficiently raise that issue with regard to
these 42, as well as the other, discrimnatees. Mreover, we wsh to
ensure consi stency in application of the appropriate backpay fornmula to
all discrimnatees throughout our Decision. Therefore, we wll decide
the single issue of the appropriate backpay fornula to be applied to
each of the 42 discrimnatees not addressed in Respondent's bri ef.

1. Jose Rosalio Santi ago ARREDONDO Mesa

Because Arredondo's work pattern was expected to be
regul ar for 1980-81 and 1981-82, we wll apply the seasonal
formula. However, because Arredondo worked only a short tine in the
1979-80 lettuce season, a daily formula will be applied for that
season.

Arredondo’' s net backpay can be cal cul ated from General
Gounsel's Exhibits 5, 5(c) and 19 and Respondent’'s Exhibit 27(b) .

2. Ernesto AVl LA Maqdal eno

Avil a's expected enpl oynent pattern wth Sai khon for all
three lettuce seasons is regul ar seasonal work. Therefore, backpay
for all three seasons w |l be cal cul ated on a seasonal basis.

Avil a's net backpay can be cal cul ated from General Counsel's
Exhibits 5 and 5( b) and Respondent’'s Exhibits 31, 42 and 46( h) .
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3. @Qeqorio CASTH.O Anqul 0

V¢ affirmthe ALJ's application of the daily formula for
the 1979-80 | ettuce season and the seasonal fornula for the renaining
| ettuce seasons. The ALJ's decision not to rule on whether thin/weed
backpay was ow ng because the figures were contai ned i n anot her
speci fi cation appears unreasonable. Castelo wll be awarded
t hi n/ weed backpay on a daily basis because he worked sporadically.

Castel 0's net backpay can be cal cul ated from General
Qounsel 's Exhibits 26(c) and 28.

4. Qillernmo CCRRALES

A seasonal formula for calculating the 1981-82 and 1982- 83
| ettuce season is appropriate given that Corral es was expected to
work both lettuce seasons entirely. Adaily formula is appropriate
for the 1980-81 | ettuce season as Corral es was expected to work only
the very end of that season.

However, because Corral es was expected to work regul arly
for all of the 1980, 1981 and 1982 nel on harvest season, a seasonal
formula will be applied. The only specification for thin/weed work
submtted indicates that Corral es woul d have worked only three days
in Cctober 1981. Wth such mninal expected work, we wll apply a
daily formul a.

Corral es' net backpay can be cal cul ated from CGener al
Counsel 's Exhibits 40 and 43 and Respondent’'s Exhibits 17 and 37.
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5. Santiago COVARRUBI AS Vidrio

As a |lettuce |oader and as a nelon harvester, Covarrubias

was expected to work steadily for all years. Therefore we wll
apply a seasonal fornula for both crops. Covarrubias expected
t hin/weed work was regular for the 1980 and 1981 Cctober - Decenber
season and thus a seasonal formula is appropriate. However, the
expected thin/weed work for the rest of 1981 and all of 1982 and
1983 was irregular thus indicating that a daily fornula is nore
appropri ate.

Covarrubi as' net backpay can be cal cul ated from Gener al
Counsel 's Exhibit 26( a) .

6. Jose Jesus CUEVAS Otiz

Cuevas was expected to work regularly every day of the

| ettuce season for all years except the 1979-80 season wherein he
was expected to work |less than half the season. Therefore, we wll
apply a seasonal formula to each year except 1979-80, for which a
daily formula will be applied.

Cuevas' net backpay can be cal cul ated from General
Counsel's Exhibits 5, 5(a) and 18 and Respondent's Exhibit 27.

7. Jose A FRANCO

The ALJ did not award any backpay for nel on work because
the days on whi ch backpay is clained are al so clained for thin/weed
work. S nce thin/weed paid nore, the ALJ assuned that Franco woul d
have worked the job that paid the hi gher wage.

A seasonal formula for all |ettuce season work is

appropri ate because Franco woul d have worked regularly in that

89.
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crop. Because his thin/weed work was sporadic, a daily formula
wi Il be used for thin/weed. The ALJ's assunption that Franco
woul d have worked the job which paid the higher wage is
reasonabl e.

Franco's net backpay can be calculated from Genera
Counsel's Exhibit 26(a), Joint Exhibit 7( A) and Respondent's
Exhibit 47(h).

8. Inocencio GOVEZ Baraj as

Conmez was expected to work sporadically in thin/weed,
t hus, backpay calculated daily is appropriate. However, CGonmez was
expected to work regularly for all lettuce seasons, except for 1979-
80 when he woul d have worked for |less than half the season. Thus,
we Wil apply a daily formula for 1979-80 and a seasonal formula for
all other seasons.

Conez' net backpay can be cal cul ated from General
Counsel 's Exhibit 26( a) and Respondent's Exhibits 42(c), 46(g) and
55(m).

9. Hias GONZALEZ

Conzal ez was expected to work regularly throughout the
backpay period. Therefore, a seasonal fornula is appropriate for
cal culating all backpay.

Gonzal ez net backpay can be cal cul ated from General
Counsel's Exhibits 5, 5(a) and 5( c) and Respondent's Exhibit
55(k) .
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10. Jose GQJZNAN

A seasonal formula will be applied for all of Guzman's
| ettuce work, which woul d have been steady throughout the backpay
period. We will apply a seasonal rate for his expected steady
t hin/weed work in October-Novenber 1980 and Novenber-Decenber 1981,
but a daily fornula for the renmainder of his thin/weed work. A daily
rate is appropriate for all of his nelon work except for 1983, when
his predicted steady work justifies use of a seasonal formla.
Guzman's net backpay can be cal cul ated from General
Counsel 's Exhibits 26( a) and 47.

11. El i seo HERRERA Ri os

A seasonal formula will be used for Herrera's predicted
steady |lettuce work. For his sporadic thin/weed work, a daily
formula will be applied. Since Herrera would have worked nost of
the 1980 and May-July 1982 nel on harvests, a seasonal fornula wll
be applied for those seasons. However, a daily formula will be used
for the 1981 and QOctober-Novenber 1982 mel on seasons, when his work
woul d have been sporadi c.

Herrera's net backpay can be cal cul ated from Genera
Counsel 's Exhibit 26( b) and Respondent's Exhibits 16(a), 18, 47(a)
and 51.

12. Ismael LARIOS

Because Larios was expected to work less than a third of

the 1979-80 |l ettuce season, the daily formula wll be applied for
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that season. For all other lettuce, seasons the seasonal fornula is
appropriate for his predicted steady work. A daily fornula will be
applied for all of Larios' melon work except for 1982, when his
predicted steady work justifies use of the seasonal formila.

Lari os' net backpay can be cal cul ated from Gener al
Counsel's Exhibit 26( c) and Respondent's Exhibit 10( a) .

13. Jose Jesus LEM Fl ores

A seasonal fornula is appropriate for the 1980-81, 1981-82
and 1982-83 | ettuce seasons, when Lemwoul d have had steady work. A
daily formula will be used for the 1979-80 season, when his work
woul d have been sporadic. The daily fornula is appropriate for all
of Lem s nelon work except for 1982 when his predicted steady work
makes a seasonal cal cul ation appropriate.

Lem s net backpay can be cal cul ated from CGeneral
Counsel's Exhibit 26( b) .

14. Vidal LOPEZ Lopez

Lopez' expected work pattern during all |ettuce seasons
except 1979-80 was regul ar, making a seasonal formula appropriate. A
daily calculation is appropriate for 1979-80, when his work woul d
have been sporadic. A daily calculation is also appropriate for
Lopez sporadic thin/weed worKk.

Lopez' net backpay can be cal cul ated from General
Counsel 's Exhibit 46.
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15. Antonio G MARTI NEZ

Martinez was expected to work every day of all the
| ettuce seasons, and thus a seasonal formula is appropriate.
However, a daily formula will be applied for his sporadic
t hi n/ weed wor k.

Marti nez' net backpay can be cal cul ated from General

Gounsel 's Exhibit 49.
16. Enrique MARTINEZ Perez

Martinez was expected to work every day of all lettuce
seasons. Therefore, a seasonal calculation wll be appli ed.
However, Martinez was expected to work only sporadically in
thin/weed. Thus, a daily calculation is nore appropriate for that
vor k.

Martinez net backpay can be cal cul ated from Gener al
Qounsel 's Exhibit 26( b) and Respondent's BExhibits 16( k) and 50( 0) .

17. lgnaci o NARTI NEZ Gonez

Martinez was expected to work every day of all |ettuce

seasons at Sai khon, and thus a seasonal fornula shoul d be appli ed.
However, Martinez was expected to work only 2-7 days in any of the
thin/weed seasons. Such mninmal and sporadi c expected work warrants
a daily calculation for backpay.

Martinez net backpay can be cal cul ated from Gener al

Qounsel 's Exhibit 26( b) and Respondent's Exhibit 55( b) .
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18. Jose @uadal upe NARTI NE2

The daily backpay formula is appropriate for the 1979- 80
| ett uce season where Martinez was expected to work less than hal f of
the season. Backpay w il be cal cul ated seasonal ly for all other
| ettuce seasons, when Martinez woul d have had steady work.

Martinez net backpay can be cal cul ated from General
Counsel 's Exhibits 5, 5(c) and 17 and Respondent's Exhibits 21,
23()) and 60.

19. Jose MARTINEZ CGonez

For the 1980 lettuce season a daily formula wll be
applied, as Martinez was predicted to have worked |ess than 1/3 of
the season. For all other years of l|ettuce season work, a seasonal
fornula is appropriate. Martinez' expected thin/weed work was
regul ar for only Cctober-Novenber 1980, Cctober 1981, and Cctober,
Novenber and Decenber 1982. The rest of his expected thin/weed work
was sporadic and mnimal. Therefore, a seasonal and daily formla
will be applied respectively.

Martinez' net backpay can be cal cul ated from General
Counsel's Exhibits 26( b) and 35 and Respondent's Exhibit 55(1) .

20. Jose MARTINEZ Guerra

Martinez' work at Saikhon for 1980-81, 1981-82, and 1982-83

was predicted to be regular. Therefore, for those years a seasonal

fornula is appropriate. However, Martinez was predicted to work only
four days in the 1979-80 season, and thus a daily calculation is nore

appropriate for that year.
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Martinez net backpay can be cal cul ated from General
Counsel's Exhibits 5 and 5( a) and Respondent's Exhibits 16( c) and
35(h).

21. Ladi sl ao MARTI NEZ

A seasonal formula is appropriate to calculate Martinez

backpay, since he was expected to work at Sai khon every day of each
| ettuce season.

Martinez net backpay can be cal cul ated from General
unsel's Exhibit 39.

22. Qillerno MONTEJANO Mal donado

A seasonal formula for all years should be applied, except
for the 1979-80 season where a daily fornula is nore appropriate
given the short-time period in which Mntejano was expected to work.
In thin/weed work, in Cctober and Novenmber of 1980 and 1981
Mont ej ano was predicted to have worked regularly. Therefore, a
seasonal formula will be applied. In 1982 and 1983 Montejano was
expected to work sporadically. Thus, a daily formulais
appropriate there.

Mont ej ano' s net backpay can be cal cul ated from General
Counsel's Exhibits 26( b) and 42.

23. Rafael MONTEJANO Garcia

Mont ej ano was expected to work |less than half of the 1979-

80 season but was predicted to work every day of all other seasons.
Thus, a daily formula for the 1979-80 season and a seasonal fornula

for all other years are appropriate.
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Montej ano' s net backpay can be cal cul ated from CGener al
Counsel's Exhibit's 5and 5( b) and Respondent's Exhibit 23( k) .
24.  lsmael MUNOZ

Munoz woul d have had steady work in the 1980-81 |ettuce
season, the 1980 summer melon season, and the 1981 and 1982 w nter
mel on seasons. Therefore, a seasonal formula will be applied to
those seasons. For Minoz predicted irregular work in the 1981-82 and
1982-83 | ettuce seasons and the 1981 and 1982 summer nel on seasons,
the daily fornula will be applied.

Munoz' net backpay can be cal cul ated from Gener al
Counsel 's Exhibit 50 and Respondent's Exhibits 42(b) and 46(f) .

25. Santos B. MR LLO

Mirillo was expected to work all but 2 days of the 1980-
81, 1981-82 and 1982-83 | ettuce seasons. Thus, a seasonal fornula
for these seasons is appropriate. However, since Mirillo was
expected to work | ess than one-half of the 1979-80 |ettuce season, a
daily fornula is nore appropriate for that year. As for the nelon
work, Mirillo was expected to work all but two days of both the
summer 1982 and wi nter 1981 and 1982 seasons; thus a seasonal formla
is appropriate. However, Mirillo's summer 1981 nel on work was
expected to be very sporadic, so a daily formula is appropriate for
that tinme period. Snce Mirillo 's expected thin/weed work was
sporadic in 1981, 1982 and 1983, a daily formula will be used. In
Qct ober and Novenber of 1980 Murillo was expected to work all but 10
days of a two-nonth thin/weed season, and thus a seasonal fornula is

appr opri at e.
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Mirill o' s net backpay can be cal cul ated from General
Qounsel 's Exhibit 26( c) and Respondent's Exhibit 50( n) .
26. Jose Al varo NAVARRO

Navarro was not expected to work for nore than one-half of
the 1979-80 | ettuce season and thus a daily fornula for that work is
appropriate. A seasonal formula will be applied for all other
| ettuce seasons. Navarro was expected to work every day in all
mel on work, so a seasonal fornula is appropriate for that work.
Navarro' s expected thin/weed work was mninmal and sporadic. Thus, a
daily formula will be applied to all thin/weed work.

Navarro's net backpay can be cal cul ated from General
Qounsel's Exhibit 26( c) and Respondent's Exhibits 16(i) and 50(d) .

27. Carlos Antoni o OSUNA Saucedo

In the 1979-80 |ettuce season, Gsuna was expected to work

| ess than half the season. Therefore, a daily formula wll be
applied for that year. However, for the other three seasons Gsuna
was expected to work all but a total of three days, so that a
seasonal formula is appropriate.

Gsuna' s net backpay can be cal cul ated from General
Counsel "'s Exhibit 64.

28. Marcelino PALACI G5 Vigil

Pal aci os was expected to work every day of all four lettuce

seasons, 1979-80 through 1982-83. A seasonal formula is thus
appropriate for all lettuce work backpay.

A daily rate is appropriate for every thin/weed season
except the October to Decenmber 1980 and 1981 seasons, when a seasonal

formula is appropriate.

97.
17 ALRB No. 6



Pal aci os' nelon season work was irregular and sporadic,
making the daily fornula appropriate, except for 1980 and 1982 when
his predicted regular work makes the seasonal fornula appropriate.

Pal aci os' net backpay can be cal cul ated from CGenera
Counsel 's Exhibit 26(c) .

29. FHias PICENO Cruz

Al of Piceno's expected work' in the |ettuce seasons was
sporadic and irregular. Thus, lettuce backpay shoul d be cal cul ated
on a daily basis. Gven his expected sporadic pattern of work, a
daily formula will be used to calculate Piceno's nelon work, with the
exception of the 1982 sumer mel on work which shoul d be cal cul ated
seasonal ly. Piceno was expected to work every day of the 1980 Cctober
to Decenber thin/weed season and a seasonal calculation for that work
I's appropriate. However, since Piceno was expected to do thin/weed
work only sporadically in 1981, 1982 and 1983, a daily calculation
IS nore appropriate for those years.

Piceno's net backpay can be cal cul ated from Genera
Counsel 's Exhibit 26( c) .

30. Brigido QJ NIERO

Quintero was expected to work | ess than one-half of the
1979-80 | ettuce season, but every day (except one) of the 1980- 81,
1981-82 and 1982-83 | ettuce seasons. Thus, application of a daily

and seasonal fornula respectively is appropriate.
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Quintero's net backpay can be cal cul ated from Gener al
Counsel 's Exhibit 66 and Resoondent’'s Exhibit 24( c) .
31. Avino Sosa RAVALES

Since Ramal es was expected to work | ess than one-half of the
1979-80 lettuce season, a daily fornula is appropriate for that
season. However, a seasonal formula is appropriate for Ranales
predi cted regular work during the remaining seasons.

Ramal es' net backpay can be cal cul ated from General
Counsel 's Exhibits 5, 5(a) and 5(c) and Respondent's Exhibit
35(d).

32. Roberto REYES Yanez

Because Reyes was expected to work |ess than one-half of the
1979-80 lettuce season, a daily formula is appropriate for that year
However, Reyes was expected to work steadily the entire 1980-81 and
1981-82 seasons, as well as the two weeks of the 1982-83 season that
he was available for work. Therefore, for these three lettuce
seasons, a seasonal formula is appropriate. Reyes was expected to
work in thin/weed only three days of 1981, for which a daily formula
I's appropriate.

Reyes net backpay can be cal cul ated from Genera
Counsel 's Exhibit 26( d) .

33. Jesus REYNA

Reyna woul d have worked steadily during every | ettuce
season, as well as the 1981 and 1982 wi nter nel on seasons and t he

1980 and 1982 summer nel on seasons; thus, a seasonal cal cul ation
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I's appropriate for those seasons. However, Reyna's predicted work in
the 1981 summer nelon season, as well as all of his thin/weed work,
was sporadic, justifying a daily cal cul ation.

Reyna's net backpay can be cal cul ated from General Counsel's
Exhibit 45 and Respondent's Exhibits 22(a), 48(a) and 50.

34. Manual G RIVERA

Rivera was expected to work all but two days of the
1979-80, 1980-81 and 1981-82 |ettuce seasons. \Wile it appears
that Rivera was expected to work all of the 1981-82 |ettuce
season, for personal reasons he was unavailable for such work.
Therefore, we will apply a seasonal fornula to all of Rivera's
backpay cl ai m

Ri vera's net backpay can be cal cul ated from CGeneral
Counsel's Exhibits 5, 5(a) and 5(c) and Respondent's Exhibit
50(k).

35. Antoni o SANCHZ Muri scal

Sanchez' backpay specifications denonstrates that he was
not expected to work regularly during any of the | ettuce seasons.
Thus, adaily formula will be used to calculate all of his backpay.

Sanchez' net backpay can be cal cul ated from CGeneral

Gounsel ''s Exhibit 20 and Respondent’'s Exhibits 22 and 24( e) .
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36. Vicente SAUCEDO Fl oras

Saucedo was expected to work only about the last third of
the 1979-80 lettuce season; therefore, a daily fornula is
appropriate. However, Saucedo was predicted to work steadily every
other lettuce season, and every nelon season for all years, so a
seasonal fornula is nost appropriate for all those seasons. Saucedo's
t hi n/weed work was sporadic for all but the 1980 Cctober- Decenber
season. Thus, a daily formula and seasonal formula will be applied
respectively for such thin/weed work.

Saucedo's net backpay can be cal culated from Genera
Counsel's Exhibit 26( d) and Respondent's Exhibits 18(b) and 50( 1)

37. Ranon SEPULVEDA Sal divar, Sr.

Sepul veda woul d have had steady work during all lettuce

seasons except 1979-80, where he was expected to work only the | ast
third of the season. Thus, a seasonal fornula is appropriate for
al | seasons except 1979-80 wherein a daily formula is appropriate.
For Sepulveda's steady nmel on season work, a seasonal fornula is
appropriate. Only in the 1980 and 1981 Cctober to Decenber thin/weed
work was Sepul veda expected to work every day. In all other
t hi n/weed work, Sepul veda was predicted to work sporadically.
Therefore, a seasonal formula is appropriate for 1980 and 1981
Cct ober to Decenber, and a daily formula will be applied to al
ot her thin/weed work.

Sepul veda' s net backpay can be cal cul ated from CGenera
Counsel's Exhibit 26( d) and Respondent's Exhibit 16( h) .
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38. Jose SILVAS Canarqo

Silvas was predicted to work steadily as a lettuce closer
every year except 1979-80 when he would have worked | ess than 1/3 of
the season. Therefore a seasonal and daily formula will be applied
respectively. For Silvas' predicted steady work during the 1980,
1981 and summer 1982 nel on seasons, a seasonal calculation is
appropriate. However, for the winter 1982 season, Silvas was
predicted to work irregularly and thus a daily formula is appropriate.
As for his thin/weed work, only in the Cctober to Decenber 1980 season
was Silvas expected to work the entire season. For all other
thin/weed work Silvas was expected to work sporadically. Thus, a
seasonal forrmula will be used to cal culate the 1980 thin/weed backpay,
but a daily fornmula will be applied to the renmainder of his thin/weed
wor k.

Silvas net backpay can be cal cul ated from General
Counsel 's Exhibit 26(d) and Respondent's Exhibits 35(g), 37(a) and
40(a).

39. Afonso TORRES Rodri quez

Torres' predicted irregul ar work during the 1979-80 and
1980-81 | ettuce seasons indicates that a daily cal culation of backpay
IS appropriate. However, during 1981-82 and 1982-83, Torres was
expected to work all but six and seven days of each season so that a
seasonal calculation is appropriate for those two years.

Torres' net backpay can be cal cul ated from General Counsel's
Exhibits 5, 5(a) and 16 and Respondent's Exhibit 35(e).
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40. Jesus VALENJ A Chavez

Backpay for |ettuce season work is clained for the years
1980- 81, 1981-82 and 1982-83. Val encia was expected to work
irregularly for all three seasons. Therefore, a daily formula wll
be applied to all lettuce season backpay. Likew se, all thin/weed
work was irregular and usually mninmal. Therefore, adaily fornula
for calculating all thin/weed work is appropri ate.

Val enci a' s backpay can be cal cul ated from Gener al
Qounsel 's Exhibit 26(d) and Respondent's Exhibit 49(b) .

41. Pedro VASQUE2 Ranos

A seasonal formula will be applied to every |lettuce

season, except the 1979-80 season where it appears that a daily
formula is nore appropriate given the mninal expected work Vasquez
woul d have had. A daily fornula is appropriate for all nelon and
t hi n/ weed backpay except for the 1982 sunmer mel on backpay, which is
nore appropriately cal cul ated seasonal |y since Vasquez woul d have
wor ked al nost the entire season.

Vasquez net backpay can be cal cul ated from General
Qounsel 's BExhibit 26(d) and Respondent's Exhibit 50(g) .

42. Cecilio ZUN GA Vasquez

For Zuniga's predicted steady | ettuce work, a seasonal

calculation is appropriate. On the other hand, all of Vasquez!
thin/weed expected work every year was irregular, and thus a daily
calculation is appropriate. Zuniga's predicted work in nel ons was
sufficiently regular for all seasons to make a seasonal cal cul ation

appr opri at e.
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Zuni ga's net backpay can be cal cul ated from General
Counsel's Exhibits 26(d) and 44 and Respondent's Exhibits 16(e) and
38.

Part 111: Discrimnatees Wo Did Not Testify

A D scrimnat ees Wose Testinony Vs Véi ved by
Respondent

(1) Lettuce Qew

There are 47 discrimnatees in the |ettuce worker
classification whose testinony was wai ved by Respondent. Sone of
t hese enpl oyees worked only in the |ettuce, while others al so worked
i n el ons and/ or thin/weed.

The Respondent excepts only to the ALJ' s cal cul ation of
backpay on a daily basis for nost of these di scri mnatees.

1. Jesus ARREDONDO

The ALJ cal cul ated backpay at the daily rate. V¢ wll
apply the seasonal formula since Arredondo woul d have had st eady,
full time work during the | ettuce season.

Arredondo' s net backpay can be cal cul ated from General
Gounsel 's Exhibit 54.

2. Arnol do BARRAZA

The ALJ applied the daily formula, as calculated in
General Counsel's specification. However, since Barraza had
steady, full time lettuce work throughout the | ettuce season, we
wll apply the seasonal formla.

Barraza' s net backpay can be cal cul ated from Gener al
Qounsel 's Exhibit 5( b) .
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3. Ranon BRAVO
The ALJ applied the daily formula, but we will apply the

seasonal formula since Bravo worked steadily throughout the |ettuce
season.
Bravo's net backpay can be cal cul ated from General
Counsel's Exhibits 5, 5(c) and 11, and Respondent's Exhibits 23( a)
and 49.
4. Lydi a BUZO
V¢ wll apply a seasonal rate for the Qctober- Novenber
peri od when Buzo had steady, full tine thin/weed work, and a daily
formula for the renai ning nonths of the year when Buzo wor ked
sporadically in thin/weed and as a | ettuce wat er person.
Buzo' s net backpay can be cal cul ated from General
Gounsel 's Exhibit 67.
5. Jesus CABRERA

Cabrera is predicted to have worked steadily in the |ettuce
season at Sai khon, and sporadically in melons and thin/weed. The ALJ
calcul ated all of Cabrera's backpay under the daily formila.

W will apply the seasonal fornula for Cabrera's |ettuce
backpay and the daily fornula for his work in the nmelons and
t hi n/ weed.

Cabrera's net backpay can be cal cul ated from General
Counsel's Exhibit 26( a) and Respondent's Exhibit 25( a) .
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6. Marcel |l no CANALES

Al though Canal es had full tine, steady work in the lettuce
at Sai khon, the ALJ applied the daily backpay formula. Ve wll apply
t he seasonal forml a.

Canal es’ net backpay can be cal cul ated from Gener al
Gounsel's Exhibits 5and 5( b) .

7.  Amador Quzman CASIM RO

Casimro's enpl oyment as a |l ettuce worker at Sai khon was
| ess regul ar than that of many discrimnatees. He often worked only
1 to 3 days per week, and only occasionally 4 or 5 days per week.

VW affirmthe ALJ's application of the daily fornula to
calcul ate Casi mro's backpay.

Casimro's net backpay can be cal cul ated from Gener al
Counsel 's Exhibit 70 and Respondent’'s Exhibit 8.

8. Jesus CASTRO

Castro was predicted to have steady, full time |ettuce
wor k, throughout the backpay period. Therefore, we wll apply the
seasonal formula rather than the daily formula applied by the A.

Castro's net backpay can be cal cul ated from Gener al
Qounsel 's Exhibit 26(a) and Respondent's Exhibits 42(d) and
46(a).
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9. Manuel CCORRALES

The ALJ applied a daily formula although Corral es worked
steadily throughout the |ettuce season at Sai khon. VW& wll apply
the seasonal fornul a.

Corral es' net backpay can be cal cul ated from General
Counsel 's Exhibit 5 and Respondent's Exhibits 23 and 55( ] ) .

10. R goberto DELGAD LLO

The ALJ used a daily formula to calculate Delgadillo's
backpay because his interimearnings were |ow. However, since
Delgadillo's work pattern at Sai khon was steady and full tine
during the lettuce season, we wll apply the seasonal formil a.

Del gadi | | o' s net backpay can be cal cul ated from General
Counsel 's Exhibits 5 and 5(a) and Respondent’'s Exhibit 49( a) .

11. Joaqui n FLCRES

A though the ALJ calculated F ores' backpay daily, we
will apply a seasonal rate since he had steady, full tine work
during the Sai khon | ettuce season.

Fl ores’ net backpay can be cal cul ated from Gener al
Qounsel 's Exhibit 5(c) .

12. Ranon Haro FLCRES

Flores was reinstated in Decenber 1980, and cl ai ned
backpay only for 5 weeks of the 1979-80 | ettuce season. The ALJ
cal cul at ed backpay daily, but we will apply the seasonal formla
since Flores was predicted to work full time during the 5-week

peri od.
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Fl oras' net backpay can be cal cul ated from General
Counsel's Exhibit 71.
13. Ascenci on GALAVI Z

Because Galaviz interimenploynent was sporadic, the ALJ
applied the daily rate in conputing both the | ettuce and nel on backpay.
W find his predicted enploynent in both crops steady enough to make
the seasonal backpay formula appropriate.

Gal aviz net backpay can be cal cul ated from General
Counsel's Exhibit 26( a) and Respondent's Exhibit 16 (] ) .

14. FRanon GALIA A

The ALJ apolied the daily backpay fornmula on the basis of
Galicia's intermttent interi menploynent. However, we find his
enpl oynent pattern at Sai khon regul ar enough to justify application
of the seasonal formla.

Galicia's net backpay can be cal cul ated from Gener al
Gounsel 's Exhibits 5and 5( a) .

15. Adolfo GONZALEZ

Gonzal ez woul d have worked steadily in the Sai khon |ettuce
seasons in 1980 and 1981. (Gonzal ez’ backpay for lettuce work wll
be cal cul ated seasonal |y since he had steady, full time work at
Sai khon during that season.

Gonzal ez al so perforned thin/weed and el on work at
Sai khon. However, because no interi mwages were |isted for those
seasons, the nethod of cal cul ati on nakes no difference.

Conzal ez net backpay can be cal cul ated from General

Gounsel 's Exhibit 26( a) .

17 ARB No. 6 108.



16. Mar cos HERMOSI LLO

Hernosi | | o woul d have worked steadi|ly throughout nost of
t he Decenber 1980 through March 1983 | ettuce seasons at Sai khon. W
will apply the seasonal rate, because Hernosillo woul d have had
steady work except for his apparent unavailability in March and
Decenber 1981.

Hernosi |l 0's net backpay can be cal cul ated from General
Counsel's Exhibits 5 and 5( b) and Respondent's Exhibits 42(a) and
46 (1) .

17. A varo HERNANDEZ

The ALJ applied the daily backpay forml a because of the
irregular pattern of Hernandez' interi menpl oynent. However, because
he general |y had steady work at Sai khon during nost of the |ettuce
season, we wll apply the seasonal rate.

Her nandez' net backpay can be cal cul ated from Gener al
Gounsel 's Exhibits 5, 5(a) and 5( b) and Respondent's Exhibits
50(p) and 55(a) .

18. Andres HERTA
VW affirmthe ALJ's finding that the daily rate shoul d be

applied for the 1979-80 season, when Hierta woul d have worked
sporadi cally. However, the seasonal rate is appropriate for the
renmai nder of the backpay period, when Hierta woul d have wor ked
steadi|y.

Hierta' s net backpay can be cal cul ated from General
Qounsel ' s Exhibit 5.

17 ARB No. 6 109.



19. Oscar | BANEZ

| banez backpay claimis essentially for only one lettuce
season, Decenmber 1979 through the first half of March 1980 (plus 5
days of December 1980 prior to his reinstatement). The backpay
specifications show a pattern of sporadic enployment at Sai khon, and
thus the daily formula will be applied.

| banez net backpay can be cal cul ated from General
Counsel's Exhibits 5and 5(c) .

20. Irineo Jl MENEZ

Jinenez was predicted to have worked steadily throughout the
Sai khon lettuce season. The seasonal fornula is therefore
appropriate.
Jimenez' net backpay can be cal cul ated from General
Counsel 's Exhibits 5 and 5( a) .
21. Juan Jl MENEZ

The ALJ applied the daily formul a throughout the backpay
period. Ve wll apply the daily formula for the 1980-81 and 1981- 82
seasons when Ji nenez! predicted work pattern was irregul ar, but the
seasonal formula for the 1982-83 season when he woul d have wor ked
steadily during the entire season.

Jinenez net backpay can be cal cul ated from General
Qounsel 's Exhibit 5.

22. Sixto JI MENEZ

A t hough Ji nenez woul d have had steady, full tine work in
Sai khon' s | ettuce season throughout the backpay period, the ALJ
applied the daily backpay rate. Ve wll apply the seasonal rate.
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Ji menez net backpay can be cal cul ated from General
Counsel's Exhibits 5 and 5( a) .
23. Jose Angel LOPEZ
The ALJ applied the daily fornula because of the pattern of

Lopez' interimenploynent, as well as the fact that for brief
portions of the backpay period his enployment woul d not have been
steady. We will apply the seasonal formula throughout the backpay
period, since Lopez generally would have had steady work.
Lopez' net backpay can be cal cul ated from General
Counsel's Exhibit 5.
24.  Armando MARTI NEZ

Martinez worked both in lettuce and in thin/weed at Sai khon.

In lettuce, he woul d have worked steadily throughout the backpay
period. W find the seasonal fornula appropriate for this work.

In thin/weed, Martinez would have worked full time for only
5 nmonths of the entire 4-year backpay period, and intermttently
during other nonths. On the basis of Martinez thin/weed enpl oynent
as a whole, we wll apply the daily fornul a.

Martinez net backpay can be cal cul ated from Genera
Counsel's Exhibit 26( b) and Respondent's Exhibit 51( h) .

25. Hector NARTI NEZ

Martinez woul d have worked steadily in |ettuce during nost
of the backpay period, and sporadically in nelons. Therefore, we
will use the daily formula for Mrtinez nelon work but the seasonal

fornula for his | ettuce work.
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Martinez net backpay can be cal cul ated from Gener al
Counsel 's Exhibit 26( c) .
26. Julian NARTI NEZ

Martinez was predicted to have had steady, full time work
during Sai khon's |ettuce seasons throughout the backpay period. Ve
wll apply the seasonal rate.

Martinez' net backpay can be cal cul ated from Gener al
Qounsel 's BExhibits 5 and 5( c) and Respondent's Exhibit 50( L) .

27. Pedro G NARTI NEZ

CGeneral Counsel's backpay specification denonstrates that
Martinez woul d have had steady, full tinme work during Sai khon's
| ettuce season, and therefore the seasonal rate is appropriate.
Martinez net backpay can be cal cul ated from General
Counsel's Exhibit 5( a) and Respondent's Exhibit 35(b) .
28. Raul NARTI NEZ

The ALJ applied the daily fornula for Martinez because she
coul d not determne whether he worked |longer hours at his interim
enpl oyer than at Sai khon.

Martinez general ly woul d have worked full tine during the
| ettuce season at Sai khon throughout the backpay period. No show ng
was nade that Martinez worked | onger hours at his interi menpl oynent
than at Sai khon, and so no offset for "excess overtine" is
appropriate. Thus, we wll apply the seasonal formula for the entire
backpay peri od.

Martinez' net backpay can be cal cul ated from Gener al
Gounsel *'s Exhi bit 5.
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29. (Jdeofas MRALES
Moral es woul d have worked sporadically during the 1979- 80

Sai khon | ettuce season, but woul d have had steady, full tine work for
the renai nder of the backpay period. V¢ wll apply the daily fornul a
for the 1979-80 season, and the seasonal fornula thereafter.
Mrales' net backpay can be cal culated from General
Qounsel 's Exhibit 5 and Respondent' s Exhibit 25.
30. Jose MORALES

Moral es was predicted to have had full tinme work in
Sai khon's | ettuce season throughout the backpay period, except for
two nonths (Decenber 1979 and January 1980). Since no interins were
earned during those two nonths, the nethod of calculation for those
mont hs woul d not affect the net backpay. Therefore, we wll apply
the seasonal formula for the entire backpay period.

Moral es' net backpay can be calculated from Ceneral
Counsel's Exhibits 5, 5(b) and 5(c) and Respondent's Exhibit
50(¢c).

31. Juan MCRALES

Moral es worked in lettuce, nelons, and thin/weed at
Sai khon.  The ALJ cal cul ated backpay at the daily rate for all
three types of work.

S nce Mrales had steady, full tine work at Sai khon during
the lettuce season, we wll apply the seasonal rate for his | ettuce

work. Mbral es had somewhat | ess regular work in the nel on

17 ARB No. 6 113.



season (4 to 29 days per mont h); however, his work pattern was not
uneven enough to be consi dered sporadic, and therefore we wll apply
the seasonal formula for this work as well. In thin/weed, Mrales
often woul d have worked only 1 to 5 days per nonth, and only once
woul d have worked nore than 13 days in a nonth; therefore, we wll
apply the daily rate for this work.

Mor al es' net backpay can be cal cul ated from Gener al
Counsel 's Exhibit 26( b) and Respondent's Exhibits 23(b) and
47(f1).

32. Jose MORALEZ

Since Mral ez woul d have had steady, full tine lettuce work
t hroughout the backpay period, we will apply the seasonal rate.
Mor al ez' net backpay can be cal cul ated from General
Counsel's Exhibits 5and 5( b) .
33. Aniceto MJRGU A Briceno

Murgui a woul d not have worked at all in the first week of
March 1981, and would have worked only about half the avail abl e days
in February 1980 and the first week of March 1980. Despite these
brief gaps, the steady pattern of Miurguia's expected work during the
remai nder of the backpay period is sufficient to justify use of the
seasonal fornula throughout.

Murgui a's net backpay can be cal cul ated from General
CGounsel 's Exhibits 5(a) and 5(c) .
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34. Jesus NAVARRO

W will apply the seasonal rate because Navarro woul d have
had steady work as a | oader throughout Sai khon's |ettuce season.
Navarro's net backpay can be cal cul ated from General
Counsel's Exhibits 5 and 5( ¢) and Respondent's Exhibit 50( m) .
35. Dom ngo NUNEZ

Nunez woul d have had steady, full time work at Sai khon only
during January 1981. For the remainder of the backpay period, his
predi cted enpl oyment ranged fromzero to 15 days per nonth. Nunez'
gross enployment pattern justifies the ALJ's application of the daily
formul a.

Nunez' net backpay can be cal cul ated from General
Counsel's Exhibit 5and 5( a) .

36. Juan ORTEGA

Juan Qtega is deceased. S nce his estate's backpay cla m
Is for only part of one season (February to md-March 1980), we
uphol d the ALJ' s use of the daily backpay formil a.
Qtega s net backpay can be cal cul ated from Gener al
Gounsel 's Exhibit 5 and Respondent’'s Exhibit 27( a) .
37. Santos PATINO
During the 1979-80 | ettuce season, Patino is predicted to

have worked only 2 days in February and 2 days in March. For the
renai nder of the backpay period, he woul d have had steady, full tine

| ettuce work at Sai khon.
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The ALJ cal cul ated backpay daily for the entire backpay
period. W wll use the daily fornula for the 1979-80 season and
the seasonal fornula for the remainder.

Patino's net backpay can be cal cul ated from General
Counsel 's Exhibits 5and 5( b) .

38. Jose PLACENC A

Since there was no showi ng that Placencia's higher interim
earnings resulted fromovertine work, we will apply the seasonal
formula for his lettuce work. W wll also apply the seasonal rate
for the Cctober-Decenmber thin/weed work, but a daily rate for the
sporadi ¢ thin/weed work during other nmonths of the year.

Pl acenci a's net backpay can be cal cul ated from Gener al
Counsel 's Exhibit 26( c) and Respondent's Exhibits 47(d) and 51(g) .

39. Jose QUJAS, JR

Qui jas woul d have had steady, full time work in the lettuce
season at Sai khon throughout the backpay period. W wll apply the
seasonal fornul a.

Qui j as! net backpay can be cal cul ated from General Counsel's
Exhibits 5(a) and 5(c) and Respondent's Exhibit 23(c) .

40. Raul RESENDI Z

Resendiz is predicted to have had steady, full time work
during the lettuce season throughout the backpay period. Therefore,
we wll apply the seasonal rate.

Resendi z* t hi n/ weed enpl oynent, however, woul d have been

sporadi ¢ even during the usual Cctober-Novenber season.
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Therefore, we affirmthe ALJ's application of the daily fornula for
this work.
Resendi z' net backpay can be cal cul ated from General
Counsel's Exhibit 26(d) .
41. Nanuel RCDR GUEZ

Rodri guez woul d have worked sporadically in the 1979-80
| ettuce harvest, but would have had full tine work during the
remai ni ng | ettuce seasons of the backpay period. V¢ wll apply the
daily formula for the 1979-80 season but the seasonal rate for the
renmai ni ng seasons.

Rodri guez' net backpay can be cal cul ated from General
Qounsel 's Exhibit 5(b) .

42. Baltazar ROIAS

V¢ will apply the daily rate for the 1979-80 season, when
Roj as woul d have worked a total of 5 days the entire season. For
t he remai ni ng seasons, when his work woul d have been steady, we wll
apply the seasonal rate.
Roj as' net backpay can be cal cul ated from General
Counsel *'s Exhibit 5 and Respondent’'s Exhibit 50( ) ) .
43. Luis M Arias SANDO/AL

Sandoval woul d have had sporadi c work during the 1979-80
| ettuce season at Sai khon, but woul d have worked steadily throughout
the renai nder of the backpay period. Ve wll apply the daily rate

for the 1979-80 season and the seasonal rate for the rena nder.
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Sandoval ' s net backpay can be cal cul ated from Gener al
Gounsel 's Exhibits 5and 5( b) .
44. Efrain SEPULVEDA

S nce there was-no show ng that any of Sepulveda' s interim
earnings were due to extra work, they will all be deducted from
gross backpay. Ve will apply the daily rate for the 1979-80 season
(Sepul veda woul d have worked only 3 days during the entire season)
and the seasonal rate for the remai nder of the backpay peri od.

Sepul veda' s net backpay can be cal cul ated from Gener al
Counsel s Exhibits 5 and 5 a) .

45. Mguel SCBA Ranal es

Al t hough Sosa woul d have had no work at Sai khon in
Decenber 1979 or January 1980, he woul d have had steady work
during all lettuce seasons for the renai nder of the backpay
period. Therefore, the seasonal rate is appropriate.

The ALJ states that Sosa al so performed thin/weed work, and
that his specification for this work is contained in General
Counsel 's Exhibit 27. However, we find no thin/weed specification
for Sosa in that exhibit or any other. Therefore, we concl ude that
Sosa did not performthin/weed work for which he i s owed backpay.

Sosa's net backpay for |ettuce work can be cal cul at ed
fromGneral QGounsel's Exhibits 5, 5(a) and 5(c) .
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46. Pedro SOO
Vé will apply the seasonal rate since Soto general ly had
full tine, steady work during Sai khon's |ettuce season. Al though he
woul d not have worked at all during Decenber 1979 and January 1980,
he had no interimearnings during that tinme, either; thus, the nethod
of calculation for those two nont hs nakes no difference.
Soto's net backpay can be cal culated from General (ounsel's
Exhibits 5, 5(a) and 5(c) and Respondent's Exhibits 23(h) and 40.
47. Jesus TARRES

V¢ will apply the seasonal rate since Torres woul d have had
full tine, steady work during Sai khon's |ettuce seasons. Like Pedro
Soto, Torres would not have worked at all during Decenber 1979 and
January 1980, but the nmethod of calculation for those two nont hs
nmakes no difference because he had no interimearnings during that
tine.

Torres' net backpay can be cal cul ated fromGneral (ounsel ' s
Exhibits 5 and 5(a) and Respondent's Exhibits 51(c) and 24(b).

(2) Melon Qew

There are 17 discrimnatees in the nelon crew
classification whose testinony was wai ved by Respondent. Sone of
t hese enpl oyees worked only in the nelons, while others al so worked
in broccoli and/or thin/weed. Respondent excepts only to the ALJ's

cal cul ation of backpay on a daily basi s.
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1. Mguel CARRILLO

Carrillo worked in thin/weed, nelons and broccoli. H's
enpl oynment in all three types of work woul d have been nostly
sporadic. During the few nonths when Carrillo was expected to have
worked full time at Sai khon, his interimearnings were generally
| ower than his expected gross; thus, the nethod of cal cul ati on makes
little or no difference. Therefore, we wll use the daily formil a
t hroughout the backpay peri od.

Carrillo's net backpay can be cal cul ated from CGeneral
Gounsel 's Exhibit 67.

2. Donato CASTRO

Castro woul d have had steady work in broccoli seasons, the
Cct ober - Decenber thi n/weed season, and the sunmmer and w nter nel on
seasons. He al so woul d have perforned sporadic thin/weed work
during other nmonths of the backpay period. Ve wll apply the
seasonal rate for all of his work except the sporadic thin/weed
wor k, for which the daily rate is nore appropri ate.

The ALJ found that although Exhibit 67 is supposed to be a
conpl et e amended specification, it appeared that the pages of Exhibit
28 from January 1983 through May 1983 were inadvertently omtted
fromExhibit 67. VW uphold her analysis, since the amount listed in
the summary sheet in the front of Exhibit 67 includes backpay for
Castro through My 1983.

Castro's net backpay shoul d therefore be cal cul ated from
General QGounsel's Exhibits 28 and 67.

17 ALRB No. 6 120.



3. Margarito DE LA TCRRE

V¢ find that De La Torre's expected work pattern for the
summer 1980 and summer 1982 nel on seasons was regul ar enough to
justify use of the seasonal backpay rate. However, the daily rate
wll be applied for the summer 1981 season, when De La Torre woul d
have worked only 11 days at Sai khon.

De La Torre woul d not have worked at all in the w nter 1980
nel on season, and thus no backpay is owi ng for that period. He would
have worked only 15 days during the winter 1981 season, for which we
will apply the daily rate.

De La Torre's net backpay can be cal cul ated from Gener al
Counsel 's Exhibit 67 and Respondent’'s Exhibit 12.

4. Antoni o FLORES

Fl ores woul d have had very sporadi c gross earni ngs during
nost of the backpay period and had no interimearnings at all. Thus,
the nethod of cal cul ati on nakes no difference.

Fl ores’ backpay is accurately conputed in General
Qounsel 's Exhibit 67.

5. Quz FLORES

Fl ores woul d have had steady work during nost of the summer
and wi nter nel on seasons at Sai khon. He was not predicted to work
during the winter 1980 season, and thus no backpay is ow ng for that
period. VW wll apply the seasonal rate for the renai ni ng seasons of
t he backpay peri od.

Fl ores’ net backpay can be cal cul ated from Gener al
Counsel 's Exhibit 67 and Respondent's Exhibits 13, 61( a) and
61(b).
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6. |gnacio ALGRES

Because of Flores generally sporadic work pattern, the

daily rate is the nost appropriate.
Hores' net backpay can be cal cul ated from General
Counsel 's Exhibit 67.
7. Jorge PH.AYO

Pel ayo woul d general | y have had steady work during the surmmer
and w nter nel on seasons of the backpay period. Therefore/ the seasonal
backpay rate is the nost appropriate formila. 15

Pel ayo' s net backpay can be cal cul ated from Gneral Gounsel ' s
Exhibit 67 and Respondent's Exhibits 12(a), 23(g) and 55(f).

8. Jesus V. PEREZ

Perez' thin/weed work woul d have been irregular during the
backpay period, varying fromone day to 19 days per nonth. Because
there is no regul ar pattern to his predicted work, we wll apply the
daily formula for his thin/weed work. However, Perez woul d have had
regul ar work during the sunmer and w nter nel on seasons and the
broccoli season at Sai khon, and thus the seasonal rate is

appropriate for those two crops.

¢ should be noted that Pel ayo's all eged interi mearni ngs
at Verde Produce were excluded fromevidence by the ALJ because the
submtted docunents consisted of summaries of Verde's payrol |
records. The Board affirns the ALJ' s exclusion of the sumaries as
hear say evidence not falling wthin the business records exception to
the rule. Thus, Respondent's Exhibit 55(f) wll not be used in the
cal cul ation of Pel ayo's backpay.
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Perez' net backpay can be cal cul ated from General (ounsel's
Exnibit 67 and Respondent’'s Exhibits 23(L), 16(d), 20, 24 and
50(e).
9. Felipe PRADO

Prado worked only in the nelons at Sai khon, and woul d have
worked regul arly throughout the w nter and sumrmer nel on seasons of the
backpay period. H's backpay shoul d therefore be cal cul ated according to
t he seasonal formul a.

Ceneral Counsel's backpay specification for Prado
i ndicates that he "returned to Sai khon" in the |ast week of QCctober
1981. W find that General Counsel inadvertently failed to renove
specification sheets for later nonths, and that Prado was
reinstated in the latter part of Cctober 1981. W overrule the
ALJ' s conclusion that Prado was entitled to backpay through Novenber
1982.

Prado’ s net backpay (through Cctober 1981) can be
cal cul ated from General Counsel's Exhibit 67.

10. Jose R VERA

Ri vera woul d have had steady work in the summer and w nter

mel on seasons at Sai khon except for Cctober-Novenber 1980 when he
woul d not have worked at all. Since he also had no interim
earnings during those nonths, application of the seasonal fornula
t hr oughout the backpay period is appropriate.

Rivera's net backpay can be cal cul ated from General
Counsel "s Exhibit 67.
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11. Encarnaci on SALAS

Salas is deceased. Hs claimis for only two days of

backpay in July 1980. No interimearnings or expenses are
l'isted.
Sal as’ backpay is calculated in General Counsel's
Exhibit 67.
12. Afredo SANCHEZ
Sanchez woul d have had steady work during the 1981-82 and

1982-83 broccoli seasons, and his backpay wi Il be cal cul ated
seasonal ly for that crop

Sanchez woul d have worked sporadically in the sumrer 1980
and 1981 nel on seasons but woul d have worked nost of the available
days in the summer of 1982. W wll apply the daily rate for the
first two seasons and the seasonal rate for 1982.

The only year that Sanchez had steady thin/weed work during
t he Cctober-Decenber season was 1980. W wll apply the seasona
rate for that period, but the daily rate for the renainder of the
backpay period when his work days were scattered throughout the
cal endar year.

Sanchez’ net backpay can be cal cul ated from General
Counsel 's Exhibit 67.

13. Domingo SIS

Sol is woul d have worked steadily during the nel on and
broccoli seasons. The seasonal fornmula is therefore appropriate for

bot h crops.
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Soils also woul d have had steady work in the
Cct ober - Decenber 1980 thin/weed work, for which the seasonal
fornmula is applicable. Solis would have had non-seasona
thin/weed work during 1981, 1982 and 1983, for which the daily
rate will be applied.

Solis’ net backpay can be cal cul ated from CGenera
Counsel 's Exhibit 67 and Respondent's Exhibits 12(b) and 23( i) .

14. Sinon TALABERA ( TALAVERA)

Tal abera worked only in nelons at Sai khon. He woul d have
had steady work in both the summer and w nter seasons except for
June 1981 when he woul d have worked about six days |ess than the
nor m Because of his overall expected work pattern, we wll apply
the seasonal rate.

Tal abera’' s net backpay can be cal cul ated from Gener al
Counsel "s Exhibit 67 and Respondent’'s Exhibit 14.
15. Valentin VALDEZ, JR

Vé will apply the seasonal formula for the
Cct ober - Decenber 1980 t hi n/ weed season, when Val dez woul d have had
steady work. For his non-seasonal thin/weed work during the
renmai nder of the backpay period, the daily rate i s appropri at e.

Val dez’ predicted broccoli work (1981-82 and 1982-83), as
well as his summer 1980 and sunmer and winter 1982 nelon work, are

steady enough to justify the seasonal rate. However, for his

S nce no interins corresponded to those days, the nethod
of cal cul ati on makes no difference.
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predi cted sporadi c nelon work in sumrer 1981 we will apply the
daily rate.
Val dez' net backpay can be cal cul ated from Gener al
Gounsel 's Exhibit 67.
16. Juan VALDOVI NC5

Val dovi nos woul d have had steady work in the nelons at
Sai khon in the summer and wi nter seasons throughout the backpay
period, until he was reinstated in Cctober 1982. The seasonal
formula is therefore appropriate.
Val dovi nos’ net backpay can be cal cul ated from Gener al
Counsel 's Exhibit 67 and Respondent's Exhibit 23( f ) .
17. A fredo VILLEGAS

Villegas worked only in the nelons at Sai khon. H's
predi cted work pattern was very sporadi c except for summer 1982 when
he woul d have worked steadily the whole season. We will apply the
seasonal rate for summer 1982 but the daily rate for the remainder of
hi s backpay peri od.

Villegas' net backpay can be cal cul ated from General
Counsel 's Exhibit 67.

( 3) Thin/\Ve¢ed

There are 9 discrimnatees in the thin/weed
classification whose testinony was wai ved by Respondent. Some of
t hese enpl oyees worked only in thin/weed, while others also worked in
broccol i

The ALJ cal cul ated backpay at the daily rate for all of
these discrimnatees. Respondent excepts only to the use of the

daily formla.
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1. Angel ESPINO

Espino's specification indicates that he returned to

Sai khon in Cctober 1980, and yet the specification contai ns pages
for later nonths of broccoli work as well as thin/weed work. The ALJ
concl uded that he was not reinstated, but nerely returned to work at
Sai khon during Cctober 1980.  (onsequently, she cal cul at ed backpay
beyond that date, using the daily formil a.

In his exceptions brief, General Qounsel took the
position that Espino's return to Sai khon in Qctober 1980
termnated Respondent's backpay liability. General Gounsel
asserts that the specification pages for nonths subsequent to
Qct ober 1980 were inadvertently included in the amended
specification. Snce thereis no testinony on the i ssue, we
accept General Counsel's contention that Espino was validly
reinstated in Gtober 1980.

Espi no' s backpay shoul d be conputed daily, since his
t hi n/weed work was non-seasonal .

Espi no' s net backpay can be cal cul ated from General
Qunsel's Exhibit 67.

2. Qoria MARTINEZ

Martinez' specification indicates that she woul d have had

sporadi ¢ thin/weed work at Sai khon in June and July 1980, and that
she was reinstated in ctober 1980. Her backpay for the two nont hs
wll be calculated at the daily rate.

Martinez’ net backpay is accurately conputed in General
unsel's Exhibit 67.
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3. Delia MESTAS

Mestas was unavail able for work from My to m d- Novenber
1980 and fromJanuary to md-Cctober 1981; thus, no backpay is
ow ng for those periods. Mestas woul d have performed sporadic
thi n/weed work during the backpay peri od, for which the daily
formula is appropriate. She would al so have perforned seasonal
work in the 1981-82 and 1982-83 broccoli seasons, to which the
seasonal formula will be applied.

Mestas' net backpay can be cal cul ated from Gener al
Gounsel 's Exhibit 67.

4. Susana MONTOYA

Mont oya woul d have had steady work in the 1981-82 and
1982- 83 broccol i seasons, as well as the Qctober-Decenber 1982
thin/weed season; therefore, the seasonal backpay formula is
appropriate for these three portions of the backpay period. Mntoya
al so woul d have perfornmed sporadic thin/weed work from 1980- 83,
for which the daily fornula is appropri ate.

Mont oya' s net backpay can be cal cul ated from General
Qounsel 's Exhibit 67.

5. Marcos REYES

Even during the regul ar Cct ober - Decenber season, Reyes'
t hi n/weed work woul d have been sporadic; thus, the daily rate is
appropriate for thin/weed. He is claimng backpay for only two
broccoli seasons, 1981-82 and 1982-83. S nce he woul d have had

steady work throughout both seasons, the seasonal rate will be

appl i ed.
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Reyes' net backpay can be cal cul ated from Gener al
Counsel 's Exhibit 67 and Respondent’'s Exhibit 23( d) .
6. Jorge SAN JUAN
San Juan was reinstated at Sai khon in Qctober 1980. Hs

only backpay claimis for sporadic thin/weed work in May, June and
July 1980. The daily rate is appropriate.
San Juan's net backpay is conputed in General Counsel's
Exhibit 67.
7. Hva R BE
Uibe worked only in thin/weed, and woul d have had very
sporadi ¢ earnings during the backpay period. Therefore, the daily
backpay fornmula wll be appli ed.
Uibe' s net backpay is conputed in General Gounsel's
Exhibit 67.
8. Valentin VALCEZ SR

Val dez worked only in thin/weed. He woul d have had st eady

work only in the Qctober-Decenber 1980 season, for which the seasonal
formul a should be applied. The daily rate is appropriate for the
renai nder of his thin/weed work.
Val dez! net backpay can be cal cul ated from Gener al
Qounsel's Exhibit 67.
9. Angelina (Angelica) VASQUEZ

Vasquez woul d have had steady work during all broccoli

seasons at Sai khon. S nce Vasquez had high interi mwages during the

1982- 83 season, the ALJ refused to apply the seasonal rate.
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Because there is no evidence that the high earnings were due to
extra work, we will apply the seasonal rate for that period as well
as the other broccoli seasons.

The seasonal formula is al so appropriate for Vasquez! steady
work in the Cctober-Decenber thin/weed seasons. For her expected
spor adi ¢ thi n/weed earni ngs during the renai nder of the backpay
period, we will apply the daily rate.

Vasquez’ net backpay can be cal cul ated from General
Counsel s Exhibit 67 and Respondent’'s Exhibit 50( h) .

(4) lrriqators and Sprinklers

There are six discrimnatees in the sprinkler
classification and nine discrimnatees in the irrigator
cl assification.

The only issue regarding these claimants is the
applicable rate of backpay. General Counsel and Respondent have
argued that irrigators and sprinklers are year-round, steady
enpl oyees, and that a quarterly calculation is therefore appropriate.

1. Antoni o BANELGS

The specification denonstrates that it would be inequitable
to apply a quarterly formula in conputing Banuel os’ backpay,
primarily because of the extrene fluctuation in his daily earnings at
Sai khon. For exanple, in April 1981 his predicted daily earnings
ranged from$8. 24 to $98. 88, whereas his interi mearni ngs during

the nonth were nostly in the $45-$58 per day
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range. |If a quarterly formula were applied, Banuel os would in
effect be penalized for earning regular wages on a day when his
Sai khon wages woul d have been negli gi bl e.

The renmai nder of Banuel os’ specification further supports a
finding that his enployment pattern at Sai khon was sporadic, both in
ternms of the nunber of days per nonth and the amount of wages per
day. Therefore, we will apply a daily backpay formul a.

Banuel os’ net backpay can be cal cul ated from Genera
Counsel 's Exhibit 68 and Respondent's Exhi bit 54. 17

2. Javier BANUELOS

Banuel os woul d have worked only 46 days at Sai khon during

the 9 nonths of 1980 that formthe backpay period for that year. In
1981, he would have worked only 83 days at Saikhon for the entire
year. In 1982 and 1983, Banuel os woul d have worked nore regularly
at Sai khon, from16 to 31 days per nonth.

Finding that Banuel os was not a steady, year-round worKker
with a work pattern simlar to enployees in the industrial sector,
the ALJ concluded that a daily backpay fornula shoul d be appli ed.

VW will apply a daily fornula for the years when
Banuel os' enpl oyment at Sai khon woul d have been sporadic (1980 and
1981) and a quarterly formula for the years when he woul d have

worked nore regularly (1982 and 1983) .

"\en interimpayroll records showonly weekly total s of
Banuel os’ earnings, they will have to be divided by the nunber of
days in the week so that they can be subtracted frompredicted daily
backpay ear ni ngs.
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Banuel os' net backpay can be cal cul ated from Gener al
Qounsel 's Exhibit 68 and Respondent’'s Exhibit 54( a) .
3. Lorenzo CONTRERAS

Gontreras is predicted to have worked about 80 percent of the
avai | abl e days at Sai khon in 1980 and even nore regularly in 1981, 1982
and 1983. However, because there was no evidence that Contreras’
interimjobs showed conparabl e work patterns, the ALJ applied a daily
backpay formul a.

Since Gontreras had steady enpl oynent for nost of the year
at Sai khon, we will apply a quarterly backpay formil a.

Contreras’ net backpay can be cal cul ated from General
Counsel 's Exhibit 68 and Respondent’' s Exhibits 33( b), 44 and 53.

4. Wlliam GARO A

Wien Garcia worked at Sai khon, he typically worked 6 or 7 days
per week. Throughout the backpay period, he typically worked only 5
days per week. Finding that a quarterly offset of his interimearnings
could result in penalizing himfor additional work, the ALJ applied a
dai |l y backpay forml a.

No show ng has been nmade that Garcia worked "excess hours" at
his interi menpl oynent. Further, although there were sone nont hs when
his gross enpl oynent was not regular, for the nost part his enpl oynent
at Sai khon was steady. Therefore, we wll apply a quarterly backpay
forml a.

As noted in General (ounsel's brief, under a quarterly net hod

of calculation Garcia' s net backpay is -0-.
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5. dlberto HERNANDEZ

Her nandez woul d have had irregular work as an irrigator and a
nel on harvester, for which the ALJ applied a daily fornul a.

For Hernandez’ |ettuce work, the ALJ noted that his
interi mearni ngs exceeded his predicted gross earnings only on those
days when he worked 20 hours per day at his interimj ob. The ALJ
enpl oyed a daily cal cul ati on since the high interi mearni ngs were
obvi ously due to the exceedi ngly | ong hours he worked.

For Hernandez’ sporadic irrigator and nel on work, we will
apply a daily formula. However, since Hernandez had steady, work during
the |l ettuce season, a seasonal formula is appropriate for that peri od.
As is consistent wth NLRB practice, the interimwages attributable to
excess overtine hours wll not be deducted fromgross backpay.

Her nandez’ net backpay can be cal cul ated from Gener al
Gounsel 's Exhibit 68 and Respondent’'s Exhibit 56.

6. Antoni o MARTI NEZ Duran

The ALJ applied the daily formula for Martinez’ work as a
sprinkler and as a | ettuce cl oser.

The backpay specifications show that Martinez’ work as a
sprinkl er was sporadic, and thus a daily backpay formula is appropriate.
V¢ will apply a daily fornula for Martinez’ |ettuce work al so, because
he is not predicted to have worked regul arly throughout each |ettuce

season.
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Martinez’ net backpay can be cal cul ated from Gener al
Qounsel 's Exhibit 68 and Respondent's Exhibits 42(i) and 46( d) .
7. Sal vador NARTI NEZ

The ALJ applied a daily fornula in conputing Martinez’
irrigator backpay, concluding that his widely fluctuating interim
earni ngs probably indicated that he sonetimes worked extra hours at the
I nteri menpl oyer.

No showi ng was nade that Martinez worked excess overtine
hours at his interi menpl oyment. Because his work pattern at Sai khon
was regular, we wll apply a quarterly backpay forml a.

Martinez’ net backpay can be cal cul ated from Gener al
Gounsel ' s Exhibit 68 and Respondent’s Exhibit 19.

8. Manuel NAVARRO

Navarro cl ai ned backpay for only the first three nonths of
1980. S nce he had no interi mearni ngs, use of the daily or quarterly
formul a yi el ds the sanme net backpay.

Backpay and expenses are awarded to Navarro in the
anounts specified in General Counsel’s Exhibit 68.

9. Jose M ORTEGA

O tega was unavail able for work for nuch of the backpay
period. Wen he was avail able, his predicted earni ngs woul d have been
sporadic. Thus, a daily backpay fornmula is appropri ate. 18

Qtega’ s net backpay can be cal cul ated from General

Qounsel s Bxhibit 68.

18For the period that Otega was unavail abl e for work, no
backpay is owng (nor was it requested).
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10. J. |sabel PEREZ

Perez woul d not have had steady, year-round work as an
irrigator, and he woul d have had steady work in rmelons for only one
nonth of the entire backpay period. Therefore, for those two
categories of work we affirmthe ALJ' s application of the daily fornul a.

In lettuce, Perez generally woul d have had steady work in
January and February and the latter half of Decenber, but |ess steady
work in the first half of March. Ve find, however, that his predicted
enpl oynent in lettuce was regul ar enough to justify application of a
seasonal fornula for the entire | ettuce season.

Perez' net backpay can be cal cul ated from General Counsel's
Bxhibit 68 and Respondent's Exhibits 16(f), 48(b) and 51(d).

11. Aberto RAMREZ

Respondent excepts to the ALJ's application of the daily
net hod of cal culation. Because Ram rez’ enploynment at Sai khon was
steady and year-round, we will apply a quarterly formul a.

Ram rez’ net backpay can be cal cul ated from General
ounsel s Exhibit 68.

12. Felipe RPS

Respondent excepts to the ALJ's application of the daily
formul a.

R os’ enploynent pattern at Sai khon was sporadic, in that he

did not work at all during some nonths, and the nunber of days
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he was predicted to work in other nonths varied from3 to 31.
Therefore, we wll apply a daily forml a
Ri os’ net backpay can be cal cul ated from General Counsel's
Exhibit 68 and Respondent’'s Exhibits 33(c) and 44( a) .
13. Hlario SIERRA

Respondent excepts to the ALJ's finding that higher interim
earni ngs were probably due to extra work by Sierra, and to her
application of the daily nethod of cal cul ati ng backpay.

V¢ do not rely on the ALJ's statenent that Sierra's higher
interi mwages were " probabl y" due to extra work. Nevert hel ess, because
Sierra's enploynent pattern at Sai khon was sporadi c, and there were
significant periods during the year when he woul d have had no work at
all at Sai khon, the quarterly or seasonal backpay formula is not
appropriate. Therefore, we wll apply the daily formla.

Sierra’ s net backpay can be cal cul ated from General Counsel's
Bxhibit 68 and Respondent's Exhibits 42(f), 46(b) and 50(f).

14. Garlos SOTO

Soto had 11 different jobs wth interi menpl oyers and al so had
substantial periods of unenpl oynent during the backpay period. The ALJ
therefore used the daily formila.

Because Soto woul d have had steady, year-round enpl oynent at
Sai khon, the Board will apply the quarterly backpay formil a.

Sot o' s net backpay can be cal cul ated from General Counsel's

Exhibit 68 and Respondent's Exhibits 10, 26, 33 and 41.
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15. Hias J. TCRRES

Because of the pattern of Torres’ interimenploynment, the
ALJ applied the daily forrmula for portions of his backpay.

A though Torres did not always work full tine for Sai khon, his
enpl oynent there was regul ar and cannot be characterized as sporadi c.
Therefore, we wll apply the quarterly formul a throughout his backpay
peri od.

Torres’ net backpay can be cal cul ated fromGeneral unsel's
Exhibit 68 and Respondent's Exhibits 30( a), 34 and 55(i).

B. DO scrimnatees Not Locat ed

There are nine di scrimnatees who were not |ocated. As stated
previously in this Decision, the escrow period for mssing discrimnatees
shall be two years.

The only issue remaining to be addressed is the
appropri ate backpay formul a for each di scri mnatee.

1. Ruben ARA ZA

A seasonal formula is appropriate for Arai za' s predicted steady
work in the | ettuce season and steady work during the Gt ober - Novenber
thin/weed season. F ommd-Mrch through Septenber he woul d have wor ked
sporadically or not at all. Thus, adaily formula is appropriate for
those nonths of the year.

Arai za’ s net backpay and expenses can be cal cul ated from General

Qounsel's Exhibit 26( a) .
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2. Munuel BARRERA

S nce Barrera had no interi mwages or expenses, there is no
nonetary di fference between applying a quarterly or a daily formul a.
Therefore, backpay w il be awarded in accordance with General Qounsel 's
speci fication.
Barrera’ s backpay is calculated in General (ounsel’s Exhibits
5 27 and 28.
3. Marcos ESQUI VEL

Esqui vel had no interi mwages or expenses and thus, as wth
Barrera, there is no nonetary difference between applying a quarterly or a

daily formul a

Backpay w Il be awarded as set forth in General Gounsel's Exhibit

4. Baltazar GARO A

S nce Garcia had no interi mearni ngs or expenses, there is no
nonetary difference between applying a quarterly or a daily fornul a
Backpay w Il be awarded as set forth in General Counsel's
Exhibits 5 27 and 28.
5. Manuel HERNANDEZ

As Hernandez had no interi mwages or expenses,
application of a quarterly or a daily formula would result in the sane
amount of backpay.

Backpay w Il be awarded as specified in General Counsel 's Exhibit
62.
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6. Mrio LAR B

S nce Larios would have had full tine enpl oynent at Sai khon
during the | ettuce season, it is appropriate to apply a seasonal formla
for this work. However, because Larios woul d have had only sporadic
enpl oynent in the nelons at Sai khon, the daily formula wll be applied for
this work.

Lari os' net backpay can be cal cul ated from General Gounsel ' s
Bxhi bit 26(b).

7. Abert M LCOPEZ

S nce no interimearnings or expenses are listed in Lopez’
backpay specification, it nmakes no difference whether his backpay is
calculated at a daily, seasonal or quarterly rate.

Backpay wi Il be awarded as clained in General Counsel ' s Exhibit

8. BErigque LOPEZ

Lopez woul d have had steady work during the | ettuce season at
Sai khon.  However, because he had only sporadi c interi menpl oynent, the
ALJ cal cul ated Lopez’ backpay at the daily rate.

The pattern of Lopez’ interimenploynent is irrelevant. Lopez’
backpay w || be cal cul ated according to the seasonal formila

Lopez’ net backpay can be cal cul at ed from Gener al

Qunsel’s Exhibits 5and 5( c) .
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9. Arturo MENDEZ

Since no interimwages or expenses are listed in his
specification, it makes no difference which formula is used to
cal cul ate Mendez’ backpay.

Backpay wi |l be awarded as clained in General Counsel's
Bxhi bi t 5.

ORDER

Pursuant to Labor Code section 1160. 3, the Agricultural Labor
Rel ati ons Board (ALRB or Board) hereby orders that:

1. This matter be remanded to the Regional Director of the El
Centre Regional Ofice (Regional Director) of the ALRB for
recal cul ation, according to the findings and conclusions of the Board in
the attached Deci si on, of the net amount of backpay owed to each
discrimnatee. The Regional Director shall within 30 days submt his
recal cul ations to the Board for review, and the Board will thereafter
I ssue a supplenental Order directing Respondent Mario Saikhon, I nc.,
its officers, agents, successors and assigns to nake the enpl oyees
involved in this proceedi ng whole by paying the amounts specified in said
Order, plus interest thereon conmputed in accordance with the Board's

Decisionin E. W Merritt Farms (1988) 14 ALRB No. 5.

2. Respondent shall offer tractor driver Manuel Barbosa
(Soc. Sec. #571-38-9198) immediate reinstatenent to his forner or a
substantially equival ent position, wthout prejudice to his seniority or

ot her enploynent rights and privileges. In
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cal cul ati ng Barbosa' s net backpay, the Regional Drector shall
determne the date of any bona fide offer of reinstatenent by
Respondent, as wel| as whether Barbosa was unable to performtractor
driving work for any period after March 1983.

3. Respondent shall offer tractor driver R chard Sanchez
Betancourt (Soc. Sec. #566-58-5691) inmmediate reinstatenent to his forner
or a substantially equival ent position, wthout prejudice to his seniority
or other enploynent rights and privileges. In calculating Sanchez’ net
backpay, the Regional Drector shall
I
I

141.
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determne the date of any bona fide offer of reinstatenent by

Respondent .

DATED. May 2, 1991

19

BRUCE J. JANI A AN, Chairnman

| VONNE RAMOS Rl CHARDSON, Menber

JIMELLIS, Menber

JOSEPH C. SHELL, Menber

19The signatures of Board Menbers in all Board deci si ons
appear wth the signature of the Chairman first, if participating,
followed by the signatures of the participating Board nmenbers in order
of their seniority. Menber N elsen did not participate in this natter.
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CASE SUWARY

Mari o Sai khon, | nc. 17 ALRB No. 6

(URWY Case Nos. 79-CE70-EC
79- CE-170- EC 79- CE-248-1-EC
79- CE-178- EC 80- CE-39-EC
79- CE- 248- EC 80-CE-110-EC
(8 ALRB No. 88)

ALJ Deci si on

In Mrrio Sai khon, Inc. (1982) 8 ALRB No. 88, the Board determned t hat
Sai khon had discrimnatorily discharged and refused to reinstate striking
enpl oyees, in violation of sections 1153(c) and (a) of the AARA A
backpay hearing was held during the spring and summer of 1984.

The ALJ deni ed Sai khon's notion to strike backpay clains of discrimnatees
who refused to disclose their incone tax records or W2 forns, ruling that
incone tax records are privileged. She excluded fromevidence certain
payrol | record sunmaries and testinony given in prior litigation as

I nadm ssi bl e hear say.

In analyzing the diligence of each discrimnatee's search for interim

wor k, the ALJ applied the NLRB and ALRB rul e that the sufficiency of the
search is measured by whether the discrimnatee nade adequate efforts over
t he backpay period as a whol e.

The ALJ held that in accordance with prior Board practice, expenses
incurred whil e searching for work shoul d be added to total net backpay due
after offsetting interimearnings agai nst gross backpay. The ALJ also held
that backpay woul d be cut off prior to a valid offer of reinstatenment only
if adiscrimnatee's desire not to return was cl ear, unequivocal, and nade
i n circunstances show ng no coercion.

The ALJ held that mssing discrimnatees woul d have a 2-year escrow period
inwhich to claimtheir backpay. She also established a 2-year escrow
period for potential discrimnatees (those who did not testify and who
were not stipulated to be strikers).

The ALJ found that claimants were entitled to backpay for new work that
woul d have been available to thembased on their seniority had Sai khon not
refused to reinstate them

The ALJ generally cal cul at ed backpay according to the daily formula for

t hi n/weed, mel on harvest and broccoli harvest enpl oyees. For |ettuce
harvesters, irrigators, sprinklers and tractor drivers, the ALJ applied
the daily formul a where the evidence did not establish "true substitute
enpl oynent." Wiere a discrimnatee had obtained "true substitute

enpl oynent,” the ALJ applied a "nodified" seasonal formula, under which
only Interi mwages earned on days when the enpl oyee woul d have wor ked f or
Sai khon were subtracted fromgross backpay.



Board Deci si on

The Board deni ed Respondent’'s third notion for reconsideration of 8 ALRB
No. 88, raised inits exceptions brief, on the grounds that it raised
no new i ssues and cited no extraordi nary circunstances. The Board
affirmed nost of the ALJ's evidentiary rulings and general statenents of
| egal principles.

Regar di ng deduction of interimexpenses, the Board determned that it
woul d follow the NLRB practice of deducting expenses frominterim
earni ngs before deducting net interins fromgross backpay.

The Board adhered to its prior practice of providing a 2-year escrow
period for mssing discrimnatees. However, the Board overrul ed the
ALJ in concluding that there shoul d be no escrow period for

potential discrimnatees.

The Board affirmed the ALJ's concl usion that discrimnatees were
entitled to backpay for new work that woul d have been avail able to them
based on their seniority in the absence of Sai khon's refusal to
reinstate them

The Board concluded that as a general rule the formul a chosen for
calculating a discrimnatee' s backpay shoul d be based upon the
discrimnatee's pattern of work at the respondent enployer rather than
the pattern of work at interi menploynent. Thus, for enpl oyees who had
a pattern of steady, year-round work at Sai khon, the Board held that a
quarterly backpay formul a woul d be used. For enpl oyees who woul d have
had steady work throughout a Sai khon season, the Board held that a
seasonal formula would be used, wth all interi mwages earned within
t hat season deducted fromgross backpay for the season. For
di scrimnatees who worked only sporadically at Sai khon, the Board held
that a daily rate would be applied, wth interi mearnings being
cslg_dllJ(%t ed only if earned on days the enpl oyee woul d have worked at

i khon.

The Board renanded the case to the Regional Drector for recal cul ation
of backpay in accordance with the Board s findi ngs and concl usi ons.
The Board ordered that the recal culati ons be submtted to the Board
within 30 days for review, after which the Board will issue a

suppl emrent al order specifying the anounts due to each di scri m nat ee.

* *x %

This Case Summary is furnished for infornmation only and is not an
official statenent of the case, or of the ALRB.

* *x %
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