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DEQ S ON AND CERITH CATI ON (F REPRESENTATI VE

" Septener 20, 1991, Investigative Hearing Examner (I HE)
Thonas Sobel issued the attached reconmended Decision in this proceedi ng.
Thereafter, Lonoak Farns, Pacific Valley Harvesting, Btterwater Farns, Mistang
Produce, Inc. (Lonoak or Enployer) tinely filed exceptions to the | HE s Decision
along wth a supporting brief,l/ and the Lhited FarmVdrkers of Anerica, AH-AQO
(UWPWor Lhion) tinely filed a responsive brief. PRursuant to the provisions of
Labor (ode section 1146, the Agricultural Labor Rel ations Board (ALRB or Board) has
delegated its authority inthis natter to a three-nenber panel. The Board has
reviened the IHE s Decision in light of the exceptions and briefs of the parties
and has decided to affirmthe rulings, findings and conclusions of the IHE and to

adopt his

1/ Athough the Enpl oyer excepted to nany of the IHE's credibility findi ngs,
it provided no argunent inits brief as towiy it believed the findi ngs were
i nproper or should be overruled. The Board has examined the testinony and ot her
record evi dence de novo and finds no cause for disturbing the IHEs credibility
resol uti ons.



reconmendation that the results of the election be certified. 2/

CERMH CATION OF RESULTS OF BHLECTT ON

It is hereby certified that a n@jority of the valid ballots were cast for
the Lhited FarmWrkers of Anerica, AH.-A Oin the representati on el ection
conducted on Qctober 5, 1990 anong the agricultural enpl oyees of Lonoak Farns,
Pacific Valley Harvesting, Btterwater Farns, Mistang Produce, Inc. (Lonoak Farns)
and that, pursuant to Labor de section 1156, the said | abor organization is the
excl usi ve representative of all agricultural enpl oyees of Lonoak Farns in the Sate
of Glifornia for purposes of collective bargai ning, as defined in Labor (de
section 1155. 2(a) concerni ng enpl oyees' hours, wages and other terns and conditi ons

of their enpl oynent. Dated: Decenber 5, 1991

| VONNE RAMCS R GHARCBON - Mentoer

JIMBLLIS Mentoer

JIMN B.SEN Mentoer

2/ The IHE correctly concluded that although the ALRB H ections Manual does
not require that Board agents' questioning of voters at the chall enge tabl e be
confidential (see sec. 2-7200 of the Manual) the Board agent's treatnent of the
process as confidential did not constitute msconduct and did not prejudice the
election herein. Snce a Regional Drector's Report on Chal | enged Bal | ot s anal yzes
the asserted grounds for chal |l enges and provides a basis for the Regi onal
Drector's concl usions regardi ng chal | enged voters' eligibility, the procedure
allowng appeal of the report's conclusions to the Board provides sufficient due
process to the parties.

17 ARB No. 19 2.



CGAE SIMRY

Lonoak Farns 17 ARB Nb. 19
(WY Gase No. 90-RG 3-SAL
Backgr ound

O Gctober 5, 1990, pursuant to a Petition for CGertification filed by the Lhited
FarmVWrkers of Anverica, AH-AQ O (U~Wor Lhion), the Agricultural Labor Rel ations
Board (ALRB or Board) conducted a representation el ection anong all agricul tural
enpl oyees of Lonoak Farns, Pacific Valley Harvesting, Btterwater Farns, Mistang
Produce, Inc. (Lonoak or Enployer) inthe Sate of Galifornia. The revised Tally
of Ballots showed 196 votes for the UAW 182 votes for No Lhion, 3 Lhresol ved

Chal lenged Ballots, and 2 Woid Ballots. The Ewl oyer filed objections to the
conduct of the election, and the followng were set for hearing: (1) wether Board
agents engaged in conduct indicating favoritismfor the Petitioner, and whet her
such conduct affected the outcone of the el ection; (2) whether supervisors of the
enpl oyees engaged in unl awf ul canpai gning that deprived the enpl oyees of their free
choice inthe election;, and (3) whether Board agent misnmanagenent of the el ection
depri ved the enpl oyees of their free choice in the el ection.

| HE s Decision

Followng a hearing in wiich all parties participated, the Investigative
Hearing Examner (IHE) found that there was insufficient evidence that the acts
conpl ai ned of occurred and/or caused interference wth the election. He
therefore recormended that the results of the el ection be certified.

Boar d Deci si on

The Board reviewed the IHE s Decision in light of the exceptions and briefs of the
parties, and decided to affirmthe rulings, findi ngs, conclusions and
recomnmendations of the IHE The Board therefore certified the UPFWas the excl usi ve
representative of the agricultural enpl oyees of the Ewl oyer for purposes of

col | ective bargai ni ng.

* * *

This Gase Sunmary is furnished for infornation only and is not an official
statenent of the case, or of the ARB
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n Septenber 28, 1990, the Lhited FarmVdrkers of Anerica, AHL-AQ filed a
Petition for Gertification seeking an el ecti on anong the enpl oyees of Lonoak Farns,
Pacific Harvesting, Btterwater Farns and Mistang Produce Inc. (hereafter referred
to as the Enpl oyer upon the parties' stipulation that the entities are a joint
enployer.) An election was held on ctober 5, 1990. Arevised Tally of Ballots

shows the followng results:

AW 196
No Lhion 182
Unresol ved Chal | enges 3
\Void Ballots 2

The Enpl oyer tinely filed (pjections to the Hection which, after "screening"
by the Executive Secretary, resulted in the followng i ssues being set for hearing:
1. Wether Board agents engaged i n conduct indicating
favoritismfor the Petitioners, and if so, whether such
conduct affected the outcone of the el ection.
2. WMet her supervisors of the enpl oyees engaged in
unl awf ul canpai gni ng that deprived the enpl oyees of their
free choice In the el ection.

3. Wiet her Board agent misnanagenent of the el ection
deprived the enpl oyees of their free choice in the el ection.

Athough a na@j ority of the objections focus on the conduct of Board agents,
the obj ecti on concerning unl awf ul canpai gning, requires the nost attention.
Accordingly, | wil take the objections out of order and consi der (pjection No. 2

inthe first part of this decision before taking up the objections
2



inspired by Board agent conduct in the second part of the Decision.
. UNLAVRLL CAMPAI AN NG

In My or June 1990, several nonths before the Lhion appears on this scene,
the broccoli crews net wth Rusty Caul ey, the owner of Lonoak, to di scuss wages and
heal th conditions. Gauley responded to their sanitary denands and agreed to rai se
the hourly wage to $5.50. This raise did not prove entirely satisfactory, and by
Sept ener the enpl oyees were ready to try for nore. Their efforts woul d overl ap an
organi zi ng canpai gn conduct ed by the WFW

Detail s about the onset of this canpai gn are sketchy: | do know (1) that
sonetine after the spring neeting wth Gaul ey, Ana Bernudez, who was one of the
| eaders of the enpl oyees' effort to get higher wages, began to attend uni on
neetings; (2) that the Lhion filed a Notice of intent to Take Access on August 31,
1990; and (3) that, despite her attendi ng uni on neetings, Bernudez hersel f does not
appear to have becone convinced of the need for a Lhion until the | ast week of

Sept ener . *

Y1nits Post-Hearing Brief, page 5 the Enpl oyer argues that Bernudez and her
sister began passing out authorization cards by "the third week of Septenter”,
which | take to be the week of the 17th. This puts the cormencenent of Bernudez' s
Lhi on canpai gning a week before | have placed it. The testinony of Guz Qguin,
upon whi ch the Enpl oyer relies for its assertion, does not support it: Qguin
testified Ana and her sister passed out authorization cards "about two weeks before
the election [on Qctober 5th.] (1:19) To the extent Qguin's testinony is to be
taken literally, it nust refer to the week of the 24th of

(conti nued. . .)



In any event, alittle nore than a week before the Petition for Certification
was filed, discontent in the crews again drove themto seek a neeting wth Gaul ey.
Bernudez describes the crews' efforts as arising spontaneously when the nenfers of
Jesus Perez's broccoli crew cane to the ranch where her own crew under forenan
Qustavo Al daco, was working. The other crewwanted the Aldaco crewto join themin
seeking a raise. According to Bernudez' s declaration, Perez's crew had even
prepared a schedul e of the rates they wanted. The A daco crew apparent|y agreed
with the proposal for they asked A daco to call soneone to talk to them® A daco
testified that he radi oed supervi sor Estanislao Reyes to cone to the field, but

that "Chano" Reyes, another supervisor and Estanislao' s brother, cane instead.

(... conti nued)
Septenter which is consistent wth ny finding. Afuller statenent of the
reasons underlying ny finding appear in the text.

2 Bermudez i dentified two broccoli crews and two broccoli forenen, Gustavo
A daco and Jesus Perez. S nce A daco was the foreman of Bernudez's crew Perez
nust have been the forenan of the other.

S nce aninportant issue inthis case is whether or not A daco was
"obj ectionabl y* pro-lhion, | should point out that the fact that he called his
supervisor to the fields to hear the enpl oyees' conpl ai nts does not necessarily
nean he was taking the their side in doing so. | can take notice that it is not
uncommon for forenen to convey such nessages to hi gher nanagenent. The fact that
he nay have been synpathetic to the denands for higher pay does not alter ny
conclusion that, in being a conduit for enpl oyee conpl aints, A daco was doing his
j ob.
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A wonan naned Edelia fromthe Perez crew spoke to Chano: she reassured him
that the crewdid not "want anything [to do] wth the Lhion" (UFW12, p. 3), but
that they wanted nore noney. A though (hano promised to take the proposed rates to
Caul ey, the crewwanted to present it to himthensel ves. Chano briefly returned to
the office only to return to tell the crews that Gauley's father had died and that
he was not prepared to neet wth them

In her declaration, Bernudez says that after the neeting wth Chano her "crew
got together [after work] to put [its] concerns inwiting'. |In her testinony, she
says that both crews net in King Aty Park on an "off-day" to discuss "hi gher
wages." Based upon the dual references (1) to her own crews neeting after work
and (2) to both crews' neeting on a "day-off", it seens nore |ikely than not that
Bernudez is describing two neetings. |If there were only one neeting, it took place
on Septener 20th at the King Aty park, but if there were two, | only know what
happened at the neeting of the 20th and that is the one | wll discuss.

Athough it is clear that Lhion representatives were present at this neeting,
there is a dispute about whether or not A daco was. Santiago Rodriquez testified
that he attended two or three Lhion neetings in the King Aty park and that A daco

vas present



at "all of themi, and that he advised the crews to "vote for the Lhion so that they
woul d pay us better."* (I:99)

According to Aldaco, he attended only one neeting in the park and the neeting
of Septenter 20th was not it. | credit Adaco for the foll owng reasons: Ana
Ber nudez enphasi zed that the crews stayed after the organizers left "to tal k about
what we were going to take Rusty on Friday,” which inplies that the crews were
still trying "togoit alone". Snce, as | shall show they woul d continue al ong
this track for awhile longer, talk about "voting for the Lhion" at this neeting,
especi al |y fromA daco whomthe Ewpl oyer paints as a nan of consi derabl e experi ence
in these matters, appears prenature.® Snce the statenents attributed to A daco seem
unlikely to have been nade at this tine, | decline to credit Rodriquez' s account
that A daco was even present.

In any event, after their own neeting the enpl oyees deci ded to designate two

nenbers of each crewto present their denands to

* Rodriquez offers this testinony in response to the general question, what
did Gustavo say at those neetings. (See also, 1:115.) Quz Qguin testified that
she went to two neetings wth the Lhion in the park, but because she was only asked
"Dd you see Gustavo at either of those two neetings", her testinony that Gustavo
said "That the Lhion was good" (1:23) could apply to either neeting or to both.
Thus, it is not necessarily corroborative of Rodriquez' s testinony.

>t is possible that an aggressively pro-union forenan (or enpl oyee) night
have been so far out in front of the enpl oyees as to be pl unpi ng for union
representati on before the enpl oyees thensel ves were ready for it, but the Enpl oyer
has the burden of proving that A daco was such a person. The evidence adduced to
support that conclusion, (1) wanting his crewto be happy and (2) previously
serving on a ULFWranch coomttee, while consistent wth such a concl usi on, does not
establishit.



Cauley. Ana and her sister Mil ena energed as the representatives of A daco s crew
Edel i a and anot her enpl oyee naned David represented Perez's crew  Ana and her
sister agreed to type the denands in the formof a letter to Gaul ey which coul d be
signed by everyone. By lunchtine of the followng day, the letter, which al so

i ncl uded denands for nedi cal insurance and pai d hol i days, was ready to be present ed
to Gaul ey.

S nce Aldaco's crewwas not working, the neeting wth Gaul ey took pl ace around
noon at the ranch where the Perez crewwas working. As Ana was about to present
the proposal, UPWorgani zers Mguel Loza and Brael Edeza arrived for |unchtine
access. Wen Gaul ey sawthem he becane enraged and ordered themout of his
fields. Though initially refusing to | eave on the grounds that it was their
access-tine, the two nen left after Galey called the Sheriff.® Wen CGwley and the
crews were again alone, Ana presented the letter to him He promsed an answer by
the fol | ow ng Monday, Septenier 24t h.

(h Mbnday, Gustavo told Ana that Chano wanted the crewrepresentati ves at the
office. Ana, Milena, David and Edelia went to neet Caul ey who tol d themhe woul d
give a$.25hr. raise, but no nedical plan and no paid holidays. He al so said he
was open to changing certain other working conditions. The four representatives

agreed to take his answer back to the crews.

®1n her Declaration, Bernudez inplies that the organi zers | eft because the
Sheriffs arrived; though this inplicationis not as strong in her testinony (see
V£ 189), the testinony nay al so be read that way.



They went to the Aldaco crewfirst. They told Qustavo to stop the nachi ne
"because Rusty wanted [then} to talk to the crew about what he had deci ded. "
(1 193.)" Ater sone discussion, the crewrejected the offer. The four
representatives then sought the reaction of the other crew which al so rejected the
offer. The representatives returned to the office to tell Gauley his offer was not
adequate. Cauley said he didn't want the Lhion; Anatold him "If [he] was wlling
to negotiate, [they were] wlling to negotiate.” (1V197.) The neeting ended wth
Caul ey asking the enpl oyees to try to convince the crews to accept his offer.

The fol | ow ng day, Septenter 25th, Gaul ey summoned the representatives to hear
a newproposal : an imnmediate $. 25/ hr. raise, no paid holidays, and a nedical plan
in 6 nonths, the cost to be borne equal |y by the enpl oyees and by the conpany.
Agai n the enpl oyees took the offer back to the fields, stopping first at A daco s
crew Ana described the reaction:

They said no. They said they weren't going to accept 25 cents.

For 25 cents they could find it onthe floor. And they said
that "Hw

" The Enpl oyer argues inits Post-Hearing Brief that "[on] occasi on A daco
woul d have the nentbers of his crew stop working, in order to have themlisten to
the Bernudez sisters and himspeak in favor of the UFW, Brief p. 5 Though not hi ng
iscited in support of this assertion, | take it that the Enployer is referring
either to Qguin' s testinony about A daco' s stoppi ng the nachi ne after anot her
neeting or totheincident just related. In either case, it is clear fromthe
circunstances rel ated above, as it wll becone clear fromthose shortly to be
described, that Cauley sent the representatives back to the crews. It is hardto
view A daco' s "stoppi ng the nachi nes" so that the representatives coul d convey
Cauley's offer to the crewas furthering only the enpl oyees' interests.
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cone we are going to pay 50 percent of the nedical plan and he
was going to pay the other 50, and why in six nonths, and why
not sooner," and then | said, "Vél|, that's what | told him
but he said no."

* % *

And . . . everybody just started shaking their heads and saying . . .
"No, we're not going to go for that." And that's when they . . .
started saying that then we were going to bring in the union.

(1'V199.)
Quz Qquin nust be referring to this neeti ng when she describes A daco' s speaki ng
in favor of the Lhion since he did so, according to her, at a neeti ng when the
"percent of insurance” was discussed. Qguin reports Adaco s tal king about
"benefits,” and urging people to "sign for the Lhion." Hnally, she related this
exchange between A daco and anot her enpl oyee:
Hesaid - first the lady asked him Gelia -she's the one
who has been there the | ongest -asked him. . . fromwhat
years he started and how nuch i ncrease we were going to
get. And she said that they had only increased us by a
quarter. He said, then, "Look, wonan, ook at all the
tinmes we've waited for a quarter. . . . Wy don't we wait
alittle longer and support the union.
(1:26.)
A daco deni ed saying anything of the sort at this neeting and Ana Ber nudez
(1. 205), Angel Perez (1V:82), and Sergi o Mendoza (1V:104) corroborated his denial .
Wile Qguin's account of the A daco/Gelia conversation is not inherently
incredible, it also seens slightly out of kilter. Wiile it seens natural for
soneone attenpting to denonstrate the paltriness of a raise to point out that over
tine it isn't nuch, Qguin seens to have confused the likely role of the two

speaker s



in the conversation she relates. Thus, it does not seemlikely for the nost senior
enpl oyee to ask a forenan how | ong he had worked at Lonoak to show t he enpl oyees
how snal | the proposed rai se was, especially since, as Aldaco testified, his pay
was different fromthat of the crews. (1V. 151). There is also the matter of
Qquin's testinony about A daco' s distrusting her and about how Al daco once took a
nachi ne anay fromher and gave it to soneone el se (see 1:16, 49, 33-34, 80). Wile
the latter testinony was intended to denonstrate Al daco' s supervisory authority, it
nost |y succeeds, especially in conbination wth the forner, in portraying Qguin as
highly resentful of Aldaco. | do not credit her testinony.

Ater neeting wth Adaco's crew Bernudez and the others went to Perez's
crew which rejected the proposal and al so began to speak about going "for the
union.” Asked what she thought, Bernudez said "V should go for the Lhion."
(1'V200.) Though it is not clear that the enpl oyees' representatives al so visited
other crews, either they did or word of what was goi hg on nust have gotten around
tothem Thus, it islikely that Juan Reyes is referring to a di scussion that took
place in his crewat about this tine, when he testified (1) that after "they nade a
petition" and (2) "they wanted nore than the conpany was of fering themi, and they
(3) "started speaking that it mght be better

10



wth the Lthion" (I11:70), his foreman, Gaspar Pacheco, advised his crewthere woul d
be nore benefits wth a union.®
Reyes! testinony is confusing. Read closely, he appears to be describing two
neetings: (1) afirst, which took place "two weeks, nore or less,” before the
el ection when the crews started tal king "Lhion", and (2) a second, subsequent
neeti ng when Chano and Rusty cane to the fields on a day when the crews were |l aid
off (111:73-74, 90),° and duri ng whi ch Pacheco tol d the crew "they coul d get even
nore" if they stuck together. According to Bernudez's and Al daco' s account, the
crews were laid off the afternoon of the day | amnowtal king about, and the only
neeting in the fields wth (hano and Rusty took pl ace before the layoff. S nce
Bernudez' s chronology is the nore detail ed and coherent one, | rely onit, which
reinforces ny picture of Reyes as a very confused wtness. | do not credit him
Wien the enpl oyees returned to the office to tell Rusty that his offer had
been rejected, he said he couldn't believe it. According to Bernudez, he was silent
for so long that she felt ankward enough to have to ask whether or not they coul d
| eave. As the group began filing out, Cauley told Chano to get on the

® Reyes also testified that just before the el ecti on Pacheco "nade a neeting
wth the workers, wth the pickers.” (Il1: 7.) | take it that the Enpl oyer wants
ne to infer fromthe bare fact that a neeting was scheduled at this tine that
Gaspar nust have urged enpl oyees to vote for the Lhionat it. | decline to do so.
Not only is there no evidence that the pl anned neeting even took pl ace, but al so,
even assumng that it did take place, | cannot sinply assune fromits occurrence,
what took place during it.

® The significance of this wll soon be apparent.
11



radio and "do as planned.” Wen the enpl oyees returned to the fields, they

di scovered that work had been stopped. Ana put it: "V decided right there and
then we were all going to the park." (1 202.) Soneone was sent to ask Mguel Loza
to cone to the neeting "since [Gauley] didn't want to negotiate wth [them]" "Vé
decided all to go to the park and get the union organi zers and have . . . themtal k
to the people as to what steps to take next." (1V202-203.) Bernudez had little to
say about this neeting other than that the organizers did talk to the crews, that
soneti ne during the neeting conpany supervi sor Estanislao Reyes cane to the
neeting, spoke to Aldaco (who went to neet him, and told himthat the crews coul d
return to work the next day.

According to Bernudez and Al daco, A daco otherw se took no part in the
neeting. According to Qguin, Gustavo did speak at this neeting, saying that "the
Lhi on was good" and that he knew because he had worked for anot her conpany whi ch
was represented by the Lhion.®® Santiago Rodriquez al so testified that A daco spoke
at a "second" neeting in the park at whi ch he urged enpl oyees to vote for the

Lhion.™ | think it nore |ikely than

' A daco testified he worked for General M neyard Services under a Lhion
contract and that he was a nenber of the ranch coomttee for a nuniber of years.

" Gven the nunber of neetings in the park and the vagueness of Rodriquez's
testinony it is difficult to attribute particulars statenents to particul ar
neetings. Hwever, since Rodriguez testified that insurance was di scussed at the
"second" neeting and since, according to the testinony of the Lhion's wtnesses,
the only neeting in the park at whi ch i nsurance coul d

(conti nued. . .)
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not that A daco did express hinself at the neeting: his crewhad just been |aid of f
abruptly (and presumably himalong wthit), judging fromhis past, he was nore
likely than not pro-union, and, in such circunstances, a nan of settled opinions is
likely to offer them

However, | do not credit Rodriquez' s testinony that A daco urged enpl oyees to
"vote for the Lhion." Oice again, the renark is prenature: the Petition for
Gertification would not even be filed for a few nore days; indeed, as Bernudez and
Loza testified the Lhion used the opportunity to circulate authorization cards. It
just nakes no sense to ne that A daco woul d speak of "voting' for the Lhion when it
was still trying to obtain a showng of interest.

It is aso a separate question how nany peopl e heard Aldaco' s remark. Qguin
speaks (1) of Aldaco' s talking to "alnost all of us in his crew|[of approxinately
30]," thus indicating that he spoke to a group sonewhat snal | er than 30 nenfers,
and (2) of Aldaco' s "tal king to everybody." Though not free of aniiguity, | do not

bel i eve this means A daco addressed the entire crowd,  but tal ked to however nany

people ("in his

(.. .continued)
have been di scussed was the neeting which took place after the second neeting wth
Caul ey, | amconstruing Rodriquez's testinony wth that of Bernudez to construct a

coherent chronol ogy.

2 Qherwse, at least two crews of 80-85 people (1:21.) have shrunk to
the size of "alnost”, that is "less than," the size of one crew (of 30).

13



crew) were near him This finding accounts for why sone heard himand others did
not .

It seens nost |ikely that the pace of the Lhion's "organi zi ng canpai gn" pi cked
up after this neeting and that the Enpl oyer's wtnesses' vague references to the
activities of Adaco and the Bernudez sisters "two weeks" before the el ection
refers to the period after this neeting. Thus, Qguin testified that A daco woul d
continual |y speak in favor of the Lhion "two weeks before the el ection,” and that
he typical |y spoke whenever the Lhion organi zers took access, followng their
presentation wth one of his own. A daco deni ed doi ng anything of the sort and Loza
and Bernudez supported his denial s.

| credit the Lhion wtnesses on this natter. | have repeated y poi nted out
t he vagueness of the testinony of the Enpl oyer's wtnesses al though | have al so
credited themwhen in the context of the whole record their testinony persuades ne
that they are describing specific events as opposed to inpressi ons. However,
testinony such as that of Qguinto the effect that A daco "al ways" spoke after the
Lhi on organi zers did, strikes ne as no nore credi bl e than A daco’s, Loza' s and
Bernudez' s denials that he "never" did so. The Ewpl oyer has failed to carry its
bur den of proof.

Qquin testified that four or five days before the el ection, A daco said
sonething to the effect that he woul d | ay off anyone who reveal ed hi s pro-uni on

activities to the Enpl oyer before he [A daco] could be laid off. According to her,
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A daco al so repeated the "threat" after the el ection when, apparently suspecting
that his activities woul d be reveal ed, he told the crew "he knewthat sone peopl e
had ill wll against him but . . . the first person that . . . pointed his finger
at himwould be the first person. . . laidoff . . . ." (1:3334, 80.) Qaquin
under stood himto be referring to her.

A daco was never asked whether he nade such statenents. This mght be
conclusive if | had not otherwse generally discredited Qguin as a wtness on the
grounds that her testinony does not fit wth the record as a wiol e, and that she
was hostile to Aldaco. | do not credit this aspect of her testinony.

Two additional natters remain to be discussed in connection wth the objection
relating to canpai gn activities: the extent of the Epl oyer's own canpai gn
activities and Aldaco's status. Qqguin testified that the Enpl oyer conducted an
active no-uni on canpai gn through a | abor consul tant naned Joe Sanchez®® who "woul d
counsel us about the increase we would have. He said if we wanted to go ahead and
vote for the Lhion, that was up to us, but then the costs woul d freeze and we woul d
not have the increases that we wanted." (1:74.)

The significance of A daco' s canpai gn activities turns upon the Enpl oyer's
contention that he was a supervi sor. The evi dence bearing on this question nay be

quickly related. Qguin testified that A daco was the one who laid her off at the

B Janmes Bogart, an attorney for the conpany, identified Joe Sanchez as a
| abor consul tant.
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end of one season and cal l ed her to cone back at the start of the next; that he was
the one who distributed paychecks and who "assi gned" nachi nes and whom she asked
when she wanted tine-off. Further, A daco al so advised the crewto do the "job
right or he would lay themoff." Santiago Rodri quez, who drove a tractor in
A daco' s crew testified that Adaco told himwhen "work was going to start” and
A daco was the one whomhe asked about taking tine off. | amnot sure that this
evi dence woul d be sufficient to establish supervisoria status.™ However, | do not
need to ponder its weight in viewof Adaco' s testinony that he "hired" sone
people. | find himto be a supervisor.®

Having determned that at one neeting A daco spoke in favor of the Lhion to
sone nenters of his crew | turn to consider the effect of this conduct on the
el ection. The Bl oyer argues that "under both the ALRA and the NLRA el ections

Wil be set aside where there is a showng of possibl e

“ This is so because the test for supervisory status requires "significant
exerci se of independent judgnent” (Morris, Devel oping Labor Law (2d ed. 1989) page
1454), and not nerely "routine" or “"clerical” authority. Telling the crewwen a
j ob ended and when the next would start and that they had to do the job right is
not necessarily proof of exercise of independent judgnent.

“Wile | amon the subject, | should point out that although | declined to
find that Pacheco nade the renarks which Reyes attributed to him the Enpl oyer has
failed to establish that Pacheco was a supervisor. As noted, Gustavo A daco
specifically admtted hiring sone peopl e (and di stingui shed, in the process, those
inhis crew"who were sent to hint). | cannot find on the basis of ny findi ng of
A daco' s supervisory authority that forenen in other crews nust have possessed
coordinate authority. The Enpl oyer's proof of turnover in Pacheco' s crewis
irrelevant on the "hiring" question.
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obj ecti onabl e ef fects" fromsupervi sory canpai gning. General |y speaki ng, however,
the courts and the NLRB require nore than evi dence of pro-union activity to find
that objectionabl e effects were "possible". As the Qurt said in Wight Mnorial

Hospital v. NLNRB (8th Qr. 1985) 771 F. 2d 400:

Supervi sory support for the union wll invalidate a union's

naj ority only when the supervisor's activities (1) cause the
enpl oyees to bel i eve the supervisors are acting on behal f of
the enpl oyer and that the enpl oyer favors the union; or (2) led
t he enpl oyees to support the uni on because they fear future
retaliation by the supervisors.

Se also NRBv. Island HImProcessing G., Inc. (S9th dr. 1986) 784 F. 2d 1446;
S evenson Equi prent (. (1969) 174 NLRB 865, 866. Qur Board has adopted this
standard. (Bright's Nursery (1984) 10 ALRB No. 18.)

The first prong of the test is not satisfied inthis case: sinceit is clear
that the Enpl oyer conducted an active anti-uni on canpai gn, enpl oyees were not
likely to be confused into believing that it desired unionization. This | eaves only
the second prong to be explored. Snce | have refused to credit Qguin' s testinony
that Aldaco threatened to either lay off or fire anyone who "told on hini, there is
no evi dence of anything that coul d be construed as an overt threat of retaliation.
Though sone cases hol d that pervasive pro-union activity of a supervisor is
inherently coercive (See, e.g., Hint Mtor Inn Gnpany (1971) 194 NLRB 733;

Del chanps, Inc. (1974) 210 NNRB 179.) | do not believe that a single pro-union

conment can be consi dered pervasi ve pro-uni on activity.
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| recormend that bjection No. 2 be, and hereby is, di smssed.
1. BOARD AGENT M SCONDUCT

A Aleged Msconduct Before the Hection

The day before the el ection, Mke Slva, one of the Enployer's
supervi sors, took Board agents Harry Martin and Jesus Barroso out to the crews to
noti ce the upcomng el ection. Mrtin and Barroso testified that Slva was asked to
renai n out of earshot while they spoke to the crews. Both agents al so testified
that he did so. Slva, however, testified that he renmai ned cl ose enough to hear
(sone of) what Mrtin, wo was doing the talking, told one of the crews.

Because Martin spoke in Sanish, Slva related the Soani sh words he heard.
Those words were translated as follows: "\ote to have your own representation.”
Slva was then asked "Wat [he] understood [Martin] to [nean]” (11:93). He
ansvered, "l understood [sic] himto say, 'Vte so you coul d have proper
representation. "

Slva sensed that Mrtin knew he sai d sonet hi ng wong si nce,
according to him Murtin approached hi msel fconsci ousl y* after the neeting

and observed "how poorly

®glva explained :

As soon as Harry finished he cane directly to ne |i ke he had
done sonething ....

* *x %

(continued. . .)

18



inforned the irrigators were and that if they went union ... he wanted to inform
themwhat the union could actually do for them”

Mrtin and Barroso placed S1va between 80-100 feet away fromthemand thus in
no position to have heard what Martin said. Both nen al so denied that Martin nade
any of the Sanish statenents attributed to him * According to Mrtin, he first
read the Notice and Orection of Hection to the crewand expl ai ned what it neant
and finally asked i f there were questions. He was taken by surprise by what
folloned. Sone of the enpl oyees asked: "Wiat is a Lhion?" Martin expla ned that
"it's an organi zation that the enpl oyees belong to and they participate init, and
It exists for the purpose of handling problens or dealing wth an enpl oyer or
concerning their working conditions, any probl ens, grievances." (I111:248.) Soneone
then asked: "Wat is an election.” Martin replied:

The precise words | can't renener now but |
knowthat | directly answered what they were asking ne ...

* k% *

| explained to themthat an election ... is where enpl oyees are goi ng
to vote on a natter, and an

(. .. conti nued)
He was just like he knew | heard sonething -in peopl €' s

faces you can tell and he just cane right tone . . . .
(11:93.)

| should point out that on cross-examination Sva provided another version
of what Mrtin said Wen asked to repeat Mrtin' s exact words, he now rel at ed
"\ota para su tengan a propi a representacion.” This is pidgin Spani sh. The
possessi ve "su" (your) precedes a verb, "tengan", (you (pi.) have) whichis
folloned by what in this case is the neani ngl ess preposition "a' (to). Mrtin
testified he is fluent in Sani sh.
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election wth the ALRBis on representati on, whether they want to

bel ong to a union or not.
(111:248-249)

Mirtin conti nued:

[T hey apparently didn't knowanything .... | nay have touched on
even the el ection process.

* % *

Wiat an electionis ... howit is conducted, because they didn't know

And | ... answered only the questions they [were] asking ne ... and . . .

they nust have asked, "Véll, what is this, the el ection? Hw do you go

about it?" or sonething.

(111:249)

Mrtin acknow edged that after he and Barroso concl uded their presentation, he
coomented to Slva that he was "perpl exed" that ranch hands, "not just . . . field
hands that mght [have] cone up fromMxico. . . didn't knowwhat a union was and
didn't knowwhat an el ection was all about." (I11:253.)%

Slva s testinony raises two related questions: (1) Od Mrtininply to the
crewthat a vote for the Lhion woul d assure "proper” representation? and (2) Od
Mrtin admt to Slva that he wanted to i nformthe enpl oyees what a Uhi on coul d do

for then?

B Mrtin later expressed sone uncertainty whether he actual ly used
the word "representation”.

® Barroso recalled the "gist" of Mrtin's remarks to Slva as conveying
"astoni shnent that these people were . . . ignorant about the el ection process."
(rrr: 231,232.)
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(1) DdMrtininply tothe crewthat a vote for the Lhion woul d assure
proper representation.

The question nay be addressed on a nunber of different levels. It nay be
treated as a question of credibility on the basis of Mrtin's and Barroso's
testinony that Slvawas in no position to hear what Mrtin said. Inthis context,
it is suggestive (1) that Slva could only renener one sentence of everything that
Mrtin said, and (2) that S1va changed his testinony about what he renenfbered,
testifying initially that Mrtin said, "VWotan para su propi a representaci on" and
next, "Votan para su tengan a propi a representaci on. "

Snce Mrtin hinself testified that he found hi nsel f expl ai ning the
rel ationshi p between a uni on, enpl oyees, and an el ection | concl ude that he nust
have sai d sonet hi ng about "representing” or "representation.” But what did he say?
It seens to ne that Slva s highly sel ective nenory conbined wth the fact that his
Soani sh did not stay the sane, provides the key for resolving this question.

| have already pointed out that the words Slvainitially testified to

Mrtin's saying were transl ated as, "\Vote so you can have your own

representation,” and that Slva testified he "understood' Mirtin to be

sayi ng, "\ote so you can have proper representation.” Viat wll not be

obvi ous to anyone not literate in Sanish is that this discrepancy turns upon

the correct translation of the Soanish word "propia* in the original version

"\otan para su propia representacion.” The Spani sh word "propia" has as its

first neaning (and as it was translated by
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the interpreter) "own", not "proper"”, though in appropriate circunstances, and
probably vhen it follows a noun, it nay al so nean "proper."® Even if Mrtin used
the phrase, "propia representacion’, then, Slva s "understanding’ of what he neant
by it would be a msinterpretation. This possibility is even nore likely if, as
Slva aso testified, nothing else in what Mrtin said caught his attenti on so that
the words thensel ves were deprived of all context.

Furthernore, if Mirtin said sonething about "voting for" your "own'
representati on, he woul d have been doi ng not hing nore than descri bi ng what the ALRA
I's about. The Board s own Handbook describes the Act as providing farmworkers the

right "a sel eccionar a sus propi 0s representantes”, a phrase strikingly simlar to

what Mrrtin is supposed to have said. Recall, also, Mrtin's description of a

| abor union as an organi zation that "enpl oyees bel ong to and they participate in
and whi ch exists for the purpose of handling problens or dealing wth an enpl oyer”,
which is roughly the definition of "labor organization" in the ARA Accordingly, |
concl ude that Mrtin did not inply that the enpl oyees should vote in order to have
proper representation, but nerely attenpted to describe the el ection process under

the Act as providing the chance to vote for one's own representati ve.

D 9 non and Schuster's D ccionario Internacional |ists "proper, suitable" as
the eighth definition for "propi 0*; Vel asquez's, Spani sh/English Dctionary lists
it as the second definition. Wen used in the non-possessi ve adj ectival sense, the
word wll followthe noun, not precede it.
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(20 0OdMrtinadmt to Slva that he inforned the enpl oyees what
the union could do for the

Snce Mrtin admtted describing to Slva his "perplexity" about howlittle
the enpl oyees understood, | take it the two nen had sone sort of conversation in
which Martin described what he had been doing. Slva, however, says that Mrtin
told himdirectly that he expl ai ned what the Lhion could do for the enpl oyees. In
determning if Mrtinsaidthis, | consider inaddition Slva s testinony that when
he asked Martin whether it was the state's job to i nformenpl oyees of what the
Lhion could do for them Mrtin said either (1) "it actually isn't his job" (1:94),
or (2) "No, we're not supposed to do -- we're not doing —we' re not supposed to do

that" (1:105).

The first thing to note inthe last-quoted part of Slva s testinony is that
in the second version of Mrtin's renarks, Slva has Mrtin on the verge of denyi ng
the accusation that he was informng the enpl oyees of what the Lhion could do for

them "No, we're not supposed to do -- we're not doing [that] . . . ." In viewof

ny previous conclusion that Slva either msunderstood, or took Martin's renarks
out of context, | further find that he has presented a hi ghly col ored versi on of
Mrtin' s renarks to hi mbecause he cannot see any distinction between descri bi ng

the function of a | abor organization under the Act,

21t night seempeculiar to treat the credibility of the purported adnission
after | have decided what Mrtin said. | regard the argunents in the present order
because | believe that Slva s initial "msunderstanding” aids in construing all of
hi s testinony.
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and advi si ng enpl oyees that they ought to choose to be represented by
one.
| recormend this objection be, and hereby is, di smssed.
1.
M SVANAGEMENT - THE BLECTI ON

The el ection took place the next day. The Epl oyer alleges two ki nds of
obj ectionabl e conduct on the part of Board agents: (1) condoni ng certai n conduct or
activities on the part of Qustavo Al daco and Ana Bernudez, and (2) "msnanagi ng"
the el ection in other ways independent of anything either Bernudez or A daco did.

1. Adaco s and Bernudez’ Oonduct

a.  The Presence of Qustavo Aldaco at the Adobe Ste

It is undisputed that GQustavo A daco transported sone of his crewto
the first voting site (Adobe) and waited in his car while they voted. Qguin
testified that A daco was "looking at all of us" as the crewvoted, but then, in
apparent expl anation, she said "since we were out inthe field, he was just |ooking
at who was going by." (1:29.) Larry Santos testified that A daco was "staring
directly at people waiting to vote.” (1:156.)

Snceit isnot clear tone that Qguin regarded Aldaco' s "looking” in quite
the sane way as Santos did, | decline to find that there was any special force in
his gaze. In any event, since it seens to ne that one of the things that soneone

who was waiting to take peopl e anay after they voted woul d do, woul d be
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tolook at themas they waited to vote, | refuse to find anything out of linein
Adaco' s "looking" or "staring' at people waiting to vote.

| take it, however, fromthe Enployer's reliance on Hectric Hse and Rubber

onpany (1982) 262 NLRB 186, that it is not so nuch conpl ai ni ng about any
particular "quality" in Aldaco' s looking, but that his being there was

objectionable initself. In Hectric Hse, the Board set aside an el ection when, in

t he absence of any expl anation for a supervisor's being "stationed" outside the
voting area, the Board concl uded that he coul d have been only there to convey to
enpl oyees the inpression they were being watched. But in this case, thereis an
expl anation as to why A daco was there: he brought enpl oyees to vote. LUhless

A daco' s transporting of workers to the polls can be shown to require setting aside
an election, | can't see that his waiting while they voted requires it. S nce our
own Board has refused to set aside an election for the first reason, | decline to

set this one aside for the second. (Agnan, Inc. (1978) 4 ARB No. 7.)

| recormend this objection be, and hereby is, di smssed.

b. Ana Bernudez' Gonduct

The Enpl oyer all eges a variety of misconduct on Bernudez's part fromthe
wearing of canpaign naterials to abusing her role as an observer. | wll consider
the question of her "buttons and badges" first.

1.
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Bernudez was a pernanent observer and, as such, present at every voting site.
According to Qguin, Bernudez wore a UFWbutton ("a little round thing . . . that
had the eagle of the Lhion onit, red') (1:32); Santiago Rodriguez and Larry Santos
sawit, too (1:130). Bernudez denies wearing one and Board agents Trevi no and
Sanchez did not recall seeing her wear one.

There is no question, however, that Bernudez wote the word "ULhi on" across her
observer badge. She did so, she expl ai ned, because soneone asked her at the first
Yankee site whomshe represented. Believing that the question was pronpted by the
fact that the badge did not identify the UFWin Spani sh, she wote the word "Lhi on"
wth afelt tip pen across it. (The word neans the sane in Spanish as it does in
English.) She did this sonetine during the trip between the first and second
voting site at the Yankee ranch and she admtted aski ng no one for permssion to do
it.

S nce Bernudez admts that she wore an observer badge wth the word " Uhi on”
onit,?the only rea factual dispute about her "buttons and badges" is whether she
was wearing a UFWbutton also and | don't believe it is necessary to resolve this
dispute in viewof her admssion that she wote the word "Uhi on" on her observer

badge. To the extent the Enpl oyer is correct that the

“There are sone di screpanci es between both Santos' and Estel | a Reyes’
descriptions of the badge and between both of their descriptions and that of
Bernudez, but | believe all the wtnesses are describing the sane badge.
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observer badge nay be treated as canpaign naterial ,? it seens to nake little

di fference whet her she di spl ayed one pi ece or two.
| begin consideration of this issue by noting that our Board has consistently
folloned the NRBin holding that the wearing of canpai gn i nsignia by el ection

observers is not grounds for overturning an election. (Cwla Msta Farns (1975) 1

ARBN. 23.) Asthe NRBputs it:

[Tlhe identity of election observers, as well as the fact that
they represent the special interests of the parties, is
general ly well known to the enpl oyees.” The 1dentity and
special interests of enpl oyer observers nmay not reasonably be
presuned to be | ess well known than that of the union
observers. W& are of the opinion that the inpact on the voters
isnot nmaterially different whether the observers wear prouni on
or antiunion insignia of this kind. Mreover, we do not
consider this type of conduct to constitute the kind of
el ectioneering at or near the polling place which affects the
results of an el ection.

Allsbuy G., Larkwood Farns D v.

(1969) 1/8 NLRB 226.

However, as the Enpl oyer correctly points out, the Board s Hection Minual not
only appears to condenm observer's wearing canpaign naterials, but al so appears to
require Board agents to seek to renove such naterial. To the extent the Epl oyer's

argunent turns on the prohibition in the Manual, the

“The Enpl oyer al so argues that witing on an official badge i s objectionabl e
initself and not just because the witing can be considered as canpai gni ng. Uhder
such an argunent, even witing one's nane on the badge woul d have been
obj ectionable. Snce that result seens absurd, | wll consider the objection as
turning upon construing the witing as a formof "canpaigning.” | al so cannot
regard witing on an officia badge as falsely inplying that the Board was pro-
uni on. (pserver badges al ways identify "party affiliation.”
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Board has repeatedly held that it wll not set aside an el ection nerel y because an
agent doesn't followthe Minual. (Harden Farns (1976) 2 AARB Nb. 30; Driscal
Ranch (1982) 8 ARB No. 9.) Indeed, the NLRB has held that an observer's violating

a Board agent's specific instructions not to wear canpai gn naterial s does not
warrant overturning an el ection. (See Larkwood Farns, supra; The Nestle onpany
(1980) 248 NLRB 732, 742.)

S far | discussed the nere wearing of the badges as grounds to overturn the
election, and | have shown that our Board has declined to treat it so, but the
Enpl oyer al so argues the Board agent's failure to require Bernudez to renove the
badge shows Board agent bias. Larry Santos testified that when he conpl ained to a
Board agent, possibly BIl Lenkeit, about Bernudez's wearing of the badge, (he did
not conpl ain about her wearing a button), Lenkeit said "it wasn't necessarily
canpai gning." By what al cheny the failure of a Board agent to put an end to conduct
which by itself does not warrant overturning an el ecti on becongs grounds to
overturn an electionis not clear to ne.

| reconmend this objection be, and hereby is, di smssed.

c. The Board Agents Breached a Sipul ation Between

The Parties Resulting in the D senfranchi senent of
a Qubstantial Nunber of \bters

The el ection was held at various ranches farned by the Enpl oyer. The first
voting site was the Adobe Ranch where voting was schedul ed to begin at 7:30. The
pol | s then noved to Yankee Ranch which al so had three separate sites. \oting was

to begin
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at the first Yankee site at 9:15. After Yankee, voting was to nove to the Borzini
Ranch at 11:15 am FomBorzini, voting went to the FewRanch at 12:30 p.m to
the Mann Ranch at 1:15 p.m; and finally to the shop area in King Aty at 4:15.
PolIs were to remain open at the last site until 5:00 p.m A each ranch, voting
was to continue until the crews working at each ranch had fini shed voting. The
i dea behi nd keeping the polls open until 5:00 p.m at the shop was to provide a
"catch-al|" site where anybody who did not vote at any of the other sites coul d
vot e.

A 6:00 am the Board agents left the Board's office in Salinas for the trip
to Adobe ranch: they did not arrive until shortly after the polls were schedul ed to
open. They were | ate because, driving caravan-style, the |ead car not only got
lost but also the agents had to stop to pick up el ection naterial s which had bl own
out of one of the vehicles. Mrtintestified that the agents conpl eted setting up
the first site no later than 7:45; Jorge Vargas, another agent, testified they were
set up shortly before 8:00 am

(nce goi ng, everything went snoothly; indeed, the Enpl oyer's attorney, Janes
Bogart, testified that everything was going so snoothly that he and the two uni on
representati ves foresaw a good deal of dead tine between the concl usion of voting
at one site and the start of voting at the next. Bogart testified that he
suggested to the Lhion representatives that the agents concl ude the voting at each
site and | eave behind an agent to direct any late arriving voters to the next one.

Bogart then
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nade the sane suggestion to Board agents and Martin, who was in charge of the
election, agreed to followit. A the last site, Bogart asked Mrtin if agents had
been | eft at each site. Mrtintold him"No".

Jorge Vargas testified that he had a conversation wth Bogart and Edeza about
bei ng so far ahead of schedul e that they coul d avoid dead tine by noving to the
next site, leaving an agent behind to direct straggl ers. Vargas understood Bogart
to be referring to the Yankee site and he and Regional Orector Kerry Donnell did
stay at that site for about 30 and 40 mnutes, seeing no one. Harry Mrtin
testified that Bogart and Edeza approached himwth an idea about |eaving an agent
at the Yankee site to catch stragglers. Mrtin thought Bogart actual |y used the
words "this ranch" or "Yankee Ranch" and according to him he agreed to such a
procedure for that site al one.

There is thus a factual dispute about whether or not the Board agent "agreed"
to leave an agent at each site or at only one site. General Gounsel contends that,
at worst, there was a misunderstandi ng between Bogart and the agents about what he
was proposi ng. The Enpl oyer contends that the Board agents failure to abi de by the
"agreenent” di senfranchi sed voters.

Snce, if whatever the agents did in fact disenfranchised voters, it woul d
nake no difference whether or not the result flowed froma msunderstanding, | will
consi der the question of "disenfranchi senent” first. The Enpl oyer argues: "the

election. . . was scheduled to begin at 7:30 am but due to
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the negligence of Board agents, it did not comnmence until at least 8:00 am
resulting in the possibl e di senfranchi senent of 80 of the 483 enpl oyees eligible to
vote." (Post-Hearing Brief, p. 24.) So far, the argunent is pure specul ation.
However, the argunent does not end there: "in a sorry attenpt to renedy the
situation [the | ate opening of the polls] the Board agents entered into an
agreenent wth the parties whereby an agent woul d be | eft behind at each voting
siteto direct late comng voters." (Post-Hearing Brief, p. 25.) It is difficult
to take seriously the contention that the "agreenent” to | eave behind an agent was
"asorry attenpt to renedy [an al ready bad] situation® when the only evi dence on

the reason behind the proposal to | eave agents behi nd arose because the el ection

was runni ng snoot hl y.

Ininplying that the failure to | eave agents behind nust have been the cause
of the failure of at |east sone of the eighty enpl oyees who didn't vote not to
vote, the Enpl oyer ignores the evidence of its own wtnesses who plainly testified
that the reason they didn't get to vote was because they arrived too late to do so.
Thus, S non Lopez and Gonsuel o Afaro testified they arrived at 10:45 and 11: 00
respectively at the Yankee site and were unable to vote.? Snce by that tine, the

el ecti on was

#Lopez' s testinony specifically puts himat the outer linmits of Vargas' and
Donnel |'s vigil at the Yankee site. Bven assuming the two agents | eft before the
two enpl oyees arrived, as opposed to the enpl oyees' being mstaken as to the tine,
or the two groups failing to recogni ze the significance of each other's presence,
it isdifficut tofault the agents for regarding 30-40 mnutes as a reasonabl e
tine towait for straggl ers.
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schedul ed to be at another site, unless the Enployer is prepared to argue that no
natter howlate a voter arrives, a Board agent nust be present to conduct hi mor
her to a voting site, it is difficult tofind the agents responsi bl e for
"di senf ranchi si ng" anyone.

| recormend this objection be, and hereby is, di smssed.

d. Barroso's Gonduct During The H ection

Everyone agrees the day was particularly wndy; so wndy, indeed, that
one of the voting booths bl ew over (which |led to another objection soon to be
di scussed), but nore often just wndy enough to bl ow open the flaps on the voting
boot hs, |ike wash blown over a line. Not infrequently, soneone was inside when the
flaps bl ewopen. Board agent Jesus Barroso testified that an occupi ed boot h bl ew
open perhaps 25 to 50 tines during the day. Wen Barroso sawthis occur and he "was
not standing too far away[,] |'d reach over wth ny armand grab the curtain and
try to cover himup -- cover up the -- either the back or the -- or to cover up the
booth. [To nake] sure that the curtain. . . nore or less nakes a seal at the
corner. . . . (111:207.) H nay have done this up to 25 tines; other agents nay
have done the sane.?

The Enpl oyer argues:

It isdifficult toinagi ne conduct during an el ection whi ch
is nore intimdating than

P 'n response to a question fromthe Enpl oyer's counsel, "I assune that there
were other agents that did the sane thing . . .", Barroso answered "l guess you
coul d assune. "

(111:210.)
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what occurred here. The Board agent, a physically large individual,
was only inches away fromeach of the 25 to 50 workers who voted in
these circunstances, and his presence was obviously felt by themas
they voted. They could not ignore seeing his hand or hearing it as
he grabbed on to the curtain i nmedi atel y behind them This conduct
vwoul d be equal |y intimdating to those workers waiting to vote, who
vatched it as it occurred. These workers woul d reasonabl y bel i eve
the Board agent coul d see how t he enpl oyee inside the booth was
voting. (Post-Hearing Brief, pp. 22-23.)

| cannot construe Barroso's or any agent's hol ding down the curtain as a
violation of privacy. Just as anyone changi ng clothes in a changi ng roomwoul d be
likely to appreciate the actions of someone who cl osed a curtai n whi ch had opened
behind him so | believe a voter woul d have appreci at ed soneone' s hol di ng down the

curtaininthis case. As Hil nes renarks somewhere in The GCormon Law "Even a dog

knows the difference between bei ng stunbl ed over and bei ng ki cked. "®
| reconmend the objection be, and hereby is, di smssed.
e. The Board Agents Inside The Booths And The Fal | en
Qrer Boot h.

Larry Santos testified that during voting at the Borzini Ranch "there
was a fellowinside the voting booth who apparently had a question" and "the Sate
Representative ... he went over to answer his question, but instead of escorting

himout of the booth, he proceeded inside the booth to answer his

®Nei ther of the cases relied upon by the Enpl oyer provide any support for its
objection. In both Foyal Lunier Gonpany (1957) 118 NLRB 1015 and I nperia Reed &
Rattan Furniture Gonpany (1957) 118 N.RB 911, there was evidence that the voting
was subj ect to observation by ot hers.
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question, ¥ instead of bringing himto ne to answer his question so | could. . .

observe what was being said." (1:168.) Santos identified the Board agent as
Barroso. ® (1:170.) Barroso denied the incident took place.

During the hearing, a voting booth was set up and a denonstration took pl ace
to determine whether it woul d be possible for Barroso (large enough in the
Epl oyer' s description to be intimdating nerely by hol ding down a curtain fromthe
outside) to fit "inside" an al ready occupied booth. 1 conclude it woul d be
difficult, dependi ng upon what Santos' description of the agent's being "insi de"
real |y neans.® However, | decline to deal wth the objection on this basis;
rather, | wll reserve judgnent for the nonent until | take up the question of
Santos' general credibility in connection wth the next objection.

A another point, a gusty wnd started to tip a booth. According to Santos,
both he and one of the Board agents sought to right it. The agent who did this was
carrying a sheaf of unnarked bal | ots whi ch he pl aced i nside the booth during the

Zpccording to Santos, Barroso pushed aside the curtain with his whol e upper
body and renai ned "inside" the booth conversing wth the voter for about a mnute.
(1:171.)

Bt seens unlikely then, that Santos is referring to an incident in which
Lenkeit admtted entering a booth to put in a newpencil. S nce the Enployer does
not rely onthe Lenkeit incident inits Post-Hearing Brief, | wll not address it
further than to say that ministering to the nechani cs of voting cannot reasonably
be consi dered obj ecti onabl e conduct .

®Respondent of fered to provide the nanufacturer's specification for a typical
N_.RB/ ALRB voting booth and in fact did so after the hearing. | accept it into
evi dence, in case the Board wshes to consider it.
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effort. As the agent energed fromthe booth, Santos noted that a bal ot had been
left inthe booth. Santos inmediately al erted the agent who upon retrieving the
bal | ot, remarked that "these people aren't snart enough to figure out that they
could have voted twce." (I1:173.)

Jesus Barroso described the sane incident, except that according to him the
booth actually fell over and Santos hel ped himpick it up. He agreed that he had a
stack of ballots in one hand during the process and that he | eft one of the ballots
inthe booth. Both he and Santos realized this at the sane tine and he reached in
toretrieve the ballot. As he did so, Santos renarked that soneone coul d have
voted twce and Barroso said sonething |ike "you woul d have to be pretty
sophi sticated to do that” wth so nany peopl e around or "you d have to be pretty
quick." (111:195.)

| reserved consideration of "the two people in a booth incident” until | was
ready to consider the inmedi atel y precedi ng i ncident because | believe the latter
provi des a standpoi nt fromwhich to consider Santos® testinony. In Santos testinony
about the second incident, the Board agent spontaneously reacts to the
"enbarrassnent” of leaving a ballot in a voting booth by attacking the intelligence
of voters. In Barroso' s testinony, he is directly responding to a suggesti on by
Santos that such an event coul d have untoward consequences. S nce | believe the
second version nakes nore sense, it follows that Santos' version is not only

i nconpl ete, but al so represents an al nost aggr essi ve
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msinterpretation of Barroso' s renarks. | find himan untrustworthy wtness
and | decline to credit himover Board agent denial s in connection wth any
t esti nony.

| recommend both obj ections be, and hereby are, di smssed.

f. Ana Bernudez's Questioning G \bters

Estella Reyes testified that while at one of the voting sites (Borzini),

Ana Bernudez sat inthe mddle of the eligibility table and woul d ask voters if
they had another surnane or another nane or how | ong they had been working for the
conpany; if a voter's nane was not on the list, the lady fromthe Sate woul d then
tell themto go aside. Later, Reyes testified "Ana was the one that tal ked the
nost”; that Board agent Shirley Trevino would tell the voters “to go over to where
the other agents fromthe Sate were -- to fill out the [challenges]. (I1:155.)

Bernudez testified that at the Borzini site a great nany peopl e who appear ed
to vote were not onthe list and that in an effort to help out the Board agents in
processi ng the chal | enges, she asked three or four voters their nanes:

A kay. Wien the peopl e were comng up to vote, you -- Shirley woul d

ask themtheir nanes, or sonetines they would just bring up their card

and she woul d just check the list and nake sure they were there, and a

lot of themweren't on the list, so she woul d ask them "Are you goi ng

under a different nane, or do you -- have you worked wth a different

nane sonewhere el se,” and then they woul d say, you know —sonetines they

woul d say yes or no, and she woul d check the |ist.

And then sonetines they woul d speak kind of | owand you couldn't real |y

hear what was going on, what they were saying. So then | woul d soneti nes
ask, "Wat did you say your last nane was again," and then they woul d say
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it. And then Shirley and | woul d doubl e check the Iist, and Minuel
was on the other side and he was checking the list, and that's what |
was asking. (I 179.)

Shirley Trevino testified she always sat in the mddle of the eligibility
table (I1V:45), but that in a couple of instances Bernudez did question sone voters.
She expl ai ned:

A WIll, voters cone tothe table and -- , you know in general, they --
they use their nother's nane or their father's nane or three other nanes,
and so sonetines they' Il say, let's say, for exanple, Felipe Mrtinez,
but they don't say Felipe Mirtinez Midina, and so when he said Felipe
Martinez, you know 1'd look for the nane and couldn't find it, and she
asked on two or three occasions, "Db you -- are you usi ng anot her nane?'
(1V: 48-49)

Relying on Aco Iron & Mtal Gonpany (1984) 269 NLRB 590, the Enpl oyer argues

that permtting Bernudez to sit in the mddle of the table and to play so active a
role gave voters the inpression the Lhion was running the election. | amnot
persuaded by the Alco anal ogy: in that case a board agent who spoke no Spani sh
asked the Spani sh-speaki ng uni on observer to explain the procedure to eligible
voters. The board expl ai ned how in the circunstances of that case, the inpression
that the union was running the el ecti on was creat ed:

The first or second enpl oyee to vote at the el ection was a Spani sh-

speaki ng enpl oyee. The Board agent handed hima bal | ot and expl ai ned

voting procedures to himin English. Wen the enpl oyee did not under st and

the instructions, the Board agent asked both O az and Kantor whet her

either coul d speak Soani sh and explain to the voter what to do wth the

ballot. Daz stated that he could, and the Board agent asked him

"[Woul d you transl ate the procedure of voting to these enpl oyees?' O az
spoke in Spani sh to the enpl oyee, who then vot ed.
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G the next 12 voters, Daz initiated conversations in Spanish wth 8 or
10 of them the conversations generally ranging in duration from30
seconds to 1 /2 minutes, wth one conversation |asting approxi nately 2
mnutes. The Board agent did not participate or speak to any of these
voters, but nerely handed thema bal lot after Daz f| ni shed speaki ng.
Kantor then conpl ai ned to the Board agent that D az' conversations were
too lengthy, that the Board agent shoul d expl ain voting procedures to
Daz, and that Daz should interpret the Board agent' s words to each

i ndividual voter. The Board agent then instructed Daz to repeat her
instructions in Spanish. Hve to seven enpl oyees voted under this
arrangenent, each conversation | asting approxi nately 15 to 20 seconds.

(269 NLRB 590-591. )
The board characterized the agent as having "systematical |y turned over the
running of the election to the observer.” (269 NLRB 591 at n. 2.)

Inthis case, it is not clear fromReyes’ testinony that such a picture can
be drawn for, as Reyes testified, Trevino was not inactive;, indeed, it was Trevi no
who directed the enpl oyees to the chall enge table, thus denonstrating she was in
char ge.

| recormend this objection be, and hereby is, di smssed.

g. The Question G Gonfidentiality G (hal |l enges

Estella Reyes testified that during the voting at Borzini she observed
that chal lenged voters were directed to another Board agent and she "wanted to be
able to see and hear what [the Board agents] were saying to them" Wen she first
told this to Trevino, the latter did not respond; when Reyes persisted, Trevino
stopped the el ection and tol d Reyes she woul d have one of the agents taking the

decl arations explain "what he was doing." (I1V.46.)
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Jorge Vargas recall ed Trevino bringi ng an observer to himwho told hi mthat
"she had been instructed by the conpany to observe anything that was goi ng on and
hear everything that we do ... and she wanted to listen into the whol e chal | enge
procedure.” (111:16.) Vargas expl ained to the wonan that the procedure was
confidential. According to Reyes he told her she had no right to listen. There is
no real factual dispute about what happened: an observer, attenpting to fol | ow her
Enpl oyer' s instructions, asked to sit in on the taking of chal |l enge decl arations

and was tol d she could not.®

\argas expl ai ned the process this way:

Wien -- when an individual's nane does not appear on the list or for X
reason sonebody decides to challenge this individual, then he's set to
one of us who Is designated to take chall enges, and in that instance
he'll be sent to ne or to any Board agent, and we'll take hi maside, get
himawnay fromthe tabl e and conduct the interviewwth himor her.

(111:18)
A V¢ have a chall enged bal |l ot declaration form and basically it's kind
of fill in the blanks, nane, address, howlong has he worked wth the

conpany, where does he live, social security nunber if he has any,
driver's license if he has any, |.NS card, identification card if he has
any, how | ong has he worked there, how nuch he earns, what type of work
does he do, who's his forenan, work crew he works wth.

And its in English and Spani sh, so depending on an individual if he was
Soani sh speaking, we would either do it in Sanish or in English. And he
subscribes to it that under penalty of perjury the above infornati on we'd
taken was true and correct to the best of his know edge, and we sign of f--
and he signs it and we sign it and date it. (I11:17.)
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In his testinony, Vargas believed he was followng the instructions in the
Board' s Representation Case Manual in treating the procedure as confidential .
(1'11:45.) The Enpl oyer correctly points out that nothing in the Hections Mnual
enjoins the confidentiality of the process. It further argues that the Mnual
inplicitly treats the declarations as non-confidential when it advises that the
chal l enge tabl e be | ocated cl ose enough to the eligibility table to al |l ow easy
conmuni cation between the Board agent at the eligibility table and at the chal | enge
tabl e.

| have sone difficulty in treating instructions which appear designed to
facilitate communi cation between Board agents as strongly inplying that what passes
between a Board agent and a chal | enged voter nust be public know edge.

Neverthel ess, that inplicationis the only authority advanced by the Enpl oyer in
support of its (pjection. It nay be that the agents woul d not have erred in

| etti ng someone overhear what is, at that point, essentially an admnistrative
investigation; but that in noway inplies that the agents abused their discretion,
let alone did anything that prejudiced the election, in not permttingit.

| reconmend this objection be, and hereby is, di smssed.

h. The Man In B ack

A nuniber of wtnesses agreed that a nan clothed in bl ack garnents and
wearing gol d chains was at sone el ection sites during the day. The w tnesses
di sagreed, however, about where he appeared and how frequently, and what he was
doi ng when he appeared. Larry Santos testified that when he arrived at the
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Minn Ranch, he sawthe nan in black "standing there conversing wth all the workers
[approxinately 35 or 40 . . . . Add. . . as soon as we arrived, this nan cane
over and started talking to the pernmanent union observers . . . pretty far anay for
quite sone tine." (l:176-177.) Wen the nan spoke to the observers, Santos nanaged
to hear himasking "how things were going, where they were going next." (1:178.)

Wien the voting noved to the second site at Minn, Santos agai n saw t he nan
talking wth the crewand then wth the Lhion observers. (11:179.) He reappeared
at the third site at Minn doi ng the sane thing, speaking first wth the crew and
next wth the Uhion observers. Though Santos agreed that he initially | eft when
asked to, he returned mdway through the voting and stood next to his van about 20
feet fromwhere the voting was taki ng pl ace.

Jorge Vargas testified that at the third Minn site he observed a nan weari ng
gold chains pull upinahbigtruck and "that's as far as he got, because we were
starting to announce to the people, 'You have to | eave the area now Ve re going to
open the polls," and he got back in his truck and left.” (I111:27.) Santos
testified that the nan in gold |l eft wen everyone else did at the first two Minn
sites, but that he stayed at the third site. (11:42.) Bl Lenkeit testified that
he sawthe nan at the first Minn site, but that he left before the workers even
arrived at the site. (111:108.) Lenkeit saw himagain at either the second or

third site but "pretty nuch pulling out when we
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pulled up." (111:109.) Evenin Santos' telling there is no evidence that the
nan in bl ack did anyt hi ng obj ecti onabl e.
| recoomend that this objection be, and hereby is, di smssed.
i. Board Agent B as
Fnally, Larry Santos testified that the Board agents directly showned

favoriti smwhen they tol erated the shouting of pro-union slogans as the crew
arrived to vote at the third Minn site, "doing nothing to tell themthat there was
no canpaigning . . . and to keep quite. But | do renenber there was one rebel who
yelled out, "No Lhion” and the state imnmedi atel y took himaside and told himthere
was to be no canpaigning.” (1:183.) Board agent Javier Sanchez recal |l ed a good
deal of partisan shouting fromboth sides at the third site as the voting |ine was
formng and he testified that he instructed everyone not to shout. | have
previously indicated | believe Santos was a highly partisan wtness. | do not
credit his version over that of Sanchez.

| reconmend this objection be, and hereby is, dismssed. | further

reconmend the Board certify the results of the el ection.

</ L

THOMS SCERL
I nvestigative Heari ng Exam ner

DATED Septener 20, 1991
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