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CEOS AN
This natter is before the Agricultural Labor Relations Board (ALRB or
Board) on exceptions filed by the Respondent, Paul W Bertuccio (Bertuccio), and by
the General unsel to a decision by Admnistrati ve Law Judge Thonas Sobel (ALJ) in
which it was found that the Board s award of bargai ni ng nakewhol e in Paul W
Bertuccio (1982) 8 ALRB No. 101, as nodified in 9 ALRB Nb. 61 (Bertuccio I), was
appropriate under the requirenents set forthin WlliamPal Porto & Sons, Inc. v.

ALRB (1987) 191 Gal . App. 3d 1195 [237 GAl . Rotr. 206] (Dl Porto). The Pal Porto

court held that the Board nay not award bargai ni ng nakewhol e wthout first
provi ding the enpl oyer the opportunity to prove that the parties woul d not have
reached agreenent on a contract calling for higher pay even in the absence of the
enpl oyer' s bad fai th bargai ni ng.

The Board' s decision in Bertuccio | found that Bertucci o bargai ned i n bad
faith fromJanuary, 1979 to Septenier, 1980. In Paul W Bertuccio (1984) 10 ALRB

No. 16 (Bertuccio Il), it was found that Bertuccio engaged in bad faith bargai ni ng
f rom Mar ch,



1981 to August, 1982. The cases were consol i dated on review and, in 1988, the
court upheld nost of the Board s findings, including the findings that Bertuccio
engaged i n surface bargai ning throughout the period in question.y The court
renanded the cases to the Board for consideration of the effect of Dal Porto on the

propriety of makewhole. Wth regard to Bertuccio Il, the court al so ordered the

Board to consider the effect of strike violence on the nakewhol e anard. Later,
Charging Party Lhited FarmVrkers of Anerica, AH-Q O (UWor Lhion), by
stipul ation, waived the right to nakewhol e during the period covered by Bertuccio
Il. Therefore, only the nakewhol e award under Bertuccio | is the subject of the
present "Dal Porto" proceeding. Gonsistent wth the court's opinion, the Board, in
its order setting this natter for hearing, defined the renedial period at issue as
January, 1979 to April 1, 1981.
Pursuant to the provisions of Labor (bde section 1146,
the Board has del egated its authority inthis natter to a three-nenber panel .Z/
The Board has considered the entire record and the ALJ's
decisionin light of the exceptions and briefs filed by Bertuccio and the General
Qunsel ’§/ and affirns the rulings, findings, and conclusions of the ALJ insofar

as they are consistent wth the

v Paul W Bertuccio v. ALRB (1988), S xth Appellate Dstrict,
HDO00334 (certified for partia publication.)

2 Al section references herein are to the Giifornia Labor Gde
unl ess ot herw se speci fi ed.

g The UFWfiled no response to the exceptions and briefs filed
by Bertuccio and the General Gounsel .
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deci si on herein, and declines to adopt his recoomended order. As discussed infra,
the Board finds that nakewhol e is not appropriate because Bertucci o has
successful |y established that the parties woul d not have reached agreenent even if
Bert ucci o had bargai ned in good faith.

THEAJSCEOS N

Bef ore discussing the exceptions to the ALJ's decision, it is helpful to
briefly sunmari ze those factual and | egal concl usions which are critical to his
anal ysi s.

Dl Porto

The ALJ concluded that Dal Porto inposes a two-step test in determning
whet her an enpl oyer can showthat the parties woul d hot have reached agreenent even
If the enpl oyer had not bargained in bad faith: 1) the parties nust have had real
differences; and 2) those differences nust have been operative to inpasse. In the
ALJ's view the court enphasized the show ng of inpasse on legitinate differences
in order to avoi d "specul ative evi dence about what mght have happened. "

In Dal Porto, the court held that it woul d be punitive to i npose the
nakewhol e renedy where the parties woul d not have reached agreenent even if the
enpl oyer had bargai ned in good faith. The court further held that the proper
anal ytical approach to deciding that issue is the but-for test set out in Mrtori
Brothers Dstributors v. ALRB(1981) 29 Gal .3d 721 [175 Gal . Rotr. 626] (Mrtori).
In Mrtori, the Glifornia Suprene Gourt adopted the anal ysis used by the National
Labor Relations Board (NLRB or national board) in Wight Line (1980) 250 N_.RB 1083
[105 LRRVI
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1169]. That analysis was later approved by the US Suprene Gourt in N.RB v.
Transportation Minagenent Gorp. (1983) 462 US 393 [113 LRRVI2857] (Transportati on

Minagenent ) .

The ALJ found the |l anguage of Dal Porto to be probl enatic to the extent
that the court stated that but-for causality results inidentifying the "true
reason’ for the parties' failure to agree. As the ALJ points out, the US Suprene

Qourt's nost recent discussion of but-for causality in Price Vdterhouse v. Hypkins

(1989) 490 US 228 [109 S Q. 1775 confirns that, in mxed notive cases such as
the present one, it nakes no sense to speak of the "true" reason for the conduct at
Issue. That is because the Wight Line mxed notive anal ysis begins fromthe
premse that both legal and illegal notivations were at work. But-for causality
anal ysis seeks to determne whether the results woul d have been the sane even in
the absence of the unlawful notive. Because the Dal Porto court's |anguage is not
al ways consistent wth its asserted adoption of but-for causality, the ALJ
described his discussion as a reinterpretation of Dal Portoin light of Rice
V¥t er house.
Aleged Dfferences in Agriculture Between San Benito and Mnterey Gunti es

The Board, inits order setting this natter for hearing, stated that:

Respondent shal | have the burden of denonstrating, pursuant to Dal Forto,
supra, that due to conditions unique to San Benito Gounty agriculture it
would not, in good faith, have entered into a contract calling for wages
hi gher than were economical |y feasible in San Benito Gunty, even in the
absence of its proved bad fath bargai ni ng.

As aprelimnary natter, the ALJ determined what is neant by
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"economcal ly feasible." Relying on the prinary dictionary definition of
"feasible," the ALJ concluded that the Board' s order neant that Respondent nust
prove that it was not capabl e of payi ng the wages the UFWwas asking for. The ALJ
then proceeded to examne whet her the differences between San Benito and Mnt erey
Qounty agricul ture were such that the UFWs wage denands were not "feasi bl e. "

Frst, the ALJ stated that, to the extent that groners in San Benito
Qounty general ly grow nore perennial crops, which are nornally not as profitabl e as
annual crops, this distinctionis of little rel evance here because Bertuccio is a
grower of multiple annual crops. Regecting Bertuccio's claimthat San Benito
represents a different narket, the ALJ focused on Bertucci 0's admssion that the
najority of his lettuce was sold to Let-Us-Pak, a Salinas based grower-shi pper,
whi ch narketed the lettuce nati onwde. Thus, the ALJ concl uded that Bertuccio's
| ettuce does conpete wth Minterey Gounty |ettuce. However, the ALJ acknow edged
the evi dence whi ch showed that Bertuccio' s summer |ettuce was of inferior quality
conpared to Salinas area lettuce. He noted that this does support the cla mthat
San Benito wages shoul d be | ower than Monterey wages, but agai n noted t hat
Bertuccio disclains reliance on inability to pay.

The ALJ found that expert wtness Dr. Philip Mrtin's study of wage rates
failed to explain why, other than as the result of collective bargai ning, wages are
general |y higher in Mnterey Gunty than in San Benito Gunty. The ALJ concl uded
that, to the extent wages are lower in San Benito, it is sinply
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because San Benito growers do not have to pay Mnterey area wages. This, he
observed, does not denonstrate whether San Benito growers coul d or shoul d have paid
Nont er ey wages.

Application of the But-For Test

Though the ALJ concluded that Bertuccio failed to prove that Sun
Harvestﬂ/ wages were not "economical |y feasible " he recogni zed that Bertuccio
nevert hel ess coul d have resi sted payi ng Sun Harvest wages whil e bargai ning i n good
faith. Therefore, he then turned to an examnation of the parties' bargai ni ng
history to determne if Bertuccio' s resistance to Sun Harvest wages woul d have | ed
to deadl ock even in the absence of Bertuccio' s adjudicated | ack of intent to reach
agreenent. As discussed above, the ALJ's reading of Dal Porto requires that, in
order to prevail, Bertuccio nust denonstrate that the parties were in fact at
| npasse.

Wi | e acknow edgi ng the wde disparity between the parties’ wage
proposal s, the ALJ concluded that the disparity was in part due to Bertuccio's bad
faith bargaining, particularly Bertuccio s unilateral wage increases and his
conflicting statenents over whether he was claimng inability to pay. Mreover, the
ALJ found that the history of negotiations reflected no indication of inpasse. He
noted that the parties both

E4 Qun Harvest refers to an agricul tural enpl oyer wth whomt he
UFWhad reached agreenent in 1979. The WFWthen attenpted to use the contract wth
Qn Harvest as a nodel agreenent. Though the UFWs wage proposal s throughout the
nakewhol e period at issue here were at least slightly above prevailing Sun Harvest
rates, as the ALJ noted, it is clear fromthe records in the present proceedi ng and
inBertuccio | that the UFWwas attenpting to settle at Sun Harvest rates.
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exhibited steady, if not dranatic, novenent on wages. In addition, the ALJ noted
that Bertucci o never clained that inpasse had occurred, even when the URWasked
Bertuccio in 1980 if his latest offer was his final one. Thus, the ALJ concl uded
that Bertuccio failed to show"as a natter of historical fact" that the parties
vwere at inpasse over wages. He further stated that Bertuccio' s bad faith
bargai ning contributed to the parties' differences over wages, such that Bertuccio
cannot claimthat good faith differences woul d have | ed to i npasse.
EXEPTONS TOTHE AJ SCEOS N

Bertucci o chal | enges several aspects of the ALJ' s anal ytical franework,
claimng that he exceeded his authority by deviating fromthe anal ysis set out by
the court in Dal Porto and by the Board in Abatti Farns, Inc. (1983) 14 ARB No. 8
and Mrio Saikhon, Inc. (1989) 15 AARBNo. 3. The prinary claimis that the ALJ

erred by requiring Bertuccio to showthat the parties were at an historical inpasse
on wages. Bertuccio clains that such a requi renent does not appear in any of the
three cases cited above. Instead, Bertuccio clains that the Dal Porto court nerely
used i npasse as an exanpl e of the kind of show ng an enpl oyer mght nake to show
that no agreenent woul d have been reached even in the absence of bad faith

bar gai ni ng because Dal Porto itself sought to nake that show ng. Bertuccio al so
points out that the Board annul | ed the nakewhol e order in Sai khon wthout any

show ng that the parties were at inpasse.
Though Bertucci o does not fully explain why the ALJ's
"reinterpretation" of Dal Portoin light of Price Vdterhouse
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creates any prejudi ce, he nonethel ess argues that Price Vdterhouse, being a Title

M1 discrimnation case, has no application to natters before this Board. In the
alternative, Bertuccio argues that it has fully net the showng required by RFice
V¥t er house by proving that conditions in San Benito Gounty prevented it from
agreeing to Sun Harvest rates and that the UPNs unwavering insi stence on Sun
Harvest, rather than Bertuccio' s unfair |abor practices, prevented agreenent.
Bertucci o al so takes strong issue wth the ALJ's interpretation that the
Board' s order inthis natter requires a showng that Bertuccio could not afford to
pay Sun Harvest wages. Bertuccio argues that the Board s use of the term
"feasi bl " neans "suitable" or "appropriate," rather than "possible.” Bertuccio

clains that the Board s order in S khon was simlar, and there was no di scussi on

of inability to pay inthat case. Furthernore, argues Bertuccio, if the Board
intended to focus on Bertuccio' s ability to pay, it would have said so directly in
its OQder setting the issues for hearing and woul d not have included reference to
conditions unique to San Benito Gounty.

Bertucci o contests nost of the AL)'s factual findings, particularly those
surroundi ng the purported differences between agriculture in San Benito and
Mnterey Gounties. Bertuccio contends that the ALJ had no authority, to reject the
conclusions drawn by its expert Or. Martin. In Bertuccio s view the unrefuted
testinony of an expert wtness nust be regarded as conclusive. |n particul ar,
Bertuccio argues that there was no basis on which to reject Martin s concl usi ons

that: (1) lettuce
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wages were general |y higher than those for other crops, and (2) wages were
historically higher in Mnterey Gunty. Mrtin's report reflecting wage bands and
his testinony concerning the relati ve economc status of San Benito Gounty

(unenpl oynent | evel s, per capita i ncone, housing and | and costs, etc.) are offered
in support of the conclusion that conditions in San Benito Gunty nade Sun Harvest
wage rates i nappropri aIe.§/ Bertucci o al so enphasi zes the testinony of its other
wtnesses that differences in crop mx and size of operations nake San Benito
agriculture less profitable. Further, Bertuccio argues that the ALJ's concl usion
that San Benito wages were | ower sinply because the growers did not have to pay
nore ignores the evidence that San Benito had a different | abor narket and
historical ly | oner wage scal es.

Bertuccio al so takes issue wth the ALJ's concl usion that Bertucci o' s
operation was nore like the typical Salinas operation than the typical San Benito
operation. Athough, like the Salinas operations, Bertuccio grewnultiple annual
crops, Bertuccio notes that he al so grew nany perennial crops that generally are
not as profitabl e and pay | ower wages. Bertuccio al so denies that he conpetes wth
Slinas lettuce growers, even in the spring and fall, because he does not harvest
and narket the lettuce hinself.

Turning nowto the application of the but-for test, Bertuccio first

acknow edges that he has never asserted that the

¥ Bertuccio also clains that the ALJ erred in refusing to consider wage
treEds in garlic because Bertuccio refused to bargai n over the garlic harvest
vor kers.
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parties were at inpasse or that he ever clained an inability to pay, but reiterates
his claimthat neither need be shown. Instead, Bertuccio argues that, given the
denonstrat ed i nappropri at eness of Sun Harvest wages in San Benito, it was not his
bad faith bargaining that prevented agreenent. In this regard, Bertuccio clains
that he never asserted an inability to pay, as denonstrated by the court's
statenent that "for the nost part Bertuccio insisted he was concerned only that he
renain conpetitive wth other growers in the area by keeping his | abor costs in
line wth theirs." Bertuccio insists that this finding is binding on the Board and
renders erroneous the AL s conclusion that Bertuccio frustrated negotiations by
not clearly providing a justification for its wage proposals. Mreover, Bertuccio
argues that the UPWwoul d have asked to see his books if he had ever clained an
inability to pay.

Bertuccio also disclains that his unlawful unilateral wage increases
prevented agreenent in any way. Bertuccio asserts that the ALJ erred in stating
that the first unilateral change took pl ace before Bertucci o had submtted any
proposal on wages, when in fact Bertuccio' s initial wage proposal was nade on
February 21, 1979, nonths before the first unilateral change.g Bertucci o al so
asserts that, since the court found the issue of the unilateral increases to be a

cl ose question, the unilateral

6 . . .

= Bertuccio is apparently relying on the sunmary of proposal s prepared by its
counsel (exh. R10), while the ALJ relied on the finding of the ALJ Inthe
under | yi ng proceedi ng that Bertuccio' s first witten economc proposal was
submtted on August 29, 1979, which was after the July 1979 unilateral change.

17 ARB No. 16
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changes coul d not have had any significant effect on negotiations.

In asserting that UPWi ntransi gence on Sun Harvest rates woul d have
prevented agreenent even in the absence of Bertuccio' s unfair |abor practices,
Bertuccio relies onthe followng. FHrst, Bertuccio points to the UFWs admssi on
that its objective was to obtain Qun Harvest rates and to the fact that the UPWs
proposal s never fell bel ow Sun Harvest during the nakewhol e period. Bertuccio
di smsses as sel f-serving and not credible the testinony of UPWw tnesses Dol ores
Hierta and Paul Chavez that the UPNwoul d have been willing to be flexible if
Bertucci o had bargained in good faith. In addition, Bertuccio clains that the
UFWs proposal of April 8, 1982, which Bertuccio |later accepted and whi ch contai ned
rates wel |l bel ow Sun Harvest, denonstrates that agreenent was prevented earlier
only by the UPWs unreasonabl e i nsi stence on Sun Harvest rates. The ALJ, relying
on George Arakelian Farns v. ALRB (1989) 49 Gil . d 1279 [265 GAl . Rotr. 162],
concl uded that such evi dence, bei ng outsi de the nakewhol e period, was irrel evant.
Bertucci o argues that, since Arakelian was a technical refusal to bargai n case, the
court's excl usi on of evidence outside the nakewhol e period shoul d be restricted to
that context.

The General unsel al so filed exceptions, which for the nost part mrror
those filed by Bertuccio. Frst, the General Qounsel argues that the ALJ erred in
equating "economical ly feasible" wth ability to pay. Instead, the General Qounsel
believes that the Board' s order requires only that the UPWs wage denands be shown
to be inappropriate or unsuitable for San Benito
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Qounty. Next, the General Qounsel clains that Price Vdterhouse is inapplicabl e

and, inany event, Dal Portois perfectly clear as witten. In arelated
exception, the General Gounsel asserts that the ALJ erred by shifting the focus
anay fromthe general question of whether Sun Harvest was appropriate for San
Benito unty as a whol e and onto an examnati on of Bertuccio' s particul ar
situation. The General (ounsel al so agrees wth Bertuccio that Dal Porto cannot be
read to require a showng of inpasse in all cases. Lastly, the General Gounsel
excepts tothe ALY s failure to find that the UFWwas intransi gent on Sun Harvest
wages, arguing that the UPWs admtted goal of obtaining Sun Harvest rates requires
the sane finding of UFWintransi gence found i n Sai khon.

O OB N
The Proper Anal ytical F anmework

Before eval uating the evi dence submtted inthis case, it is necessary to
resol ve the threshol d questi on of what Bertuccio nust prove in order to prevail.
Both Bertuccio and the General unsel assert that the ALJ nade fundanental errors
inframng the issues in dispute. V& beginwth the ALJ's interpretation of the
requi renents of Dal Porto.

Though the Dal Porto court's occasional reference to the "true" reason
for the conduct at issue is reflective of the "domnant notive" test rejected by

the US Suprene Gourt in Transportati on Minagenent, supra, it is clear that the

Dal Porto court enbraced the but-for anal ysis adopted in Mrtori Brothers and

several tines properly described that test. Therefore, though we believe the ALJ

properly described but-for causation, in our
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viewthis does not require that Dal Porto be "reinterpreted” in light of the recent

di scussion of but-for causation in Price Vet erhouse. a

W do not agree wth the ALJ's conclusion that Dal Porto requires a
show ng of actual inpasse. Rather, we believe that an enpl oyer nust show t hat

legitimate differences woul d have eventual |y led to inpasse. V& agree wth

Bertuccio and the General unsel that the focus on inpasse in DAl Porto was nerely
the result of the fact that Dal Porto sought to denonstrate that it had reached
Inpasse. W& do not read Dal Porto to require such a showng in all cases. In

di scussing the type of evidence that an enpl oyer nay submt in order to showthat
no agreenent woul d have been reached even if it had not bargained in bad faith, the
court nade two pertinent conments. Hrst, the court stated that the Board need not
entertai n specul ati ve evi dence, for such evidence is properly deened irrel evant.
Second, the court observed that the evidence that Dal Forto sought to show that
the parties had i ndeed bargai ned to i npasse, was not specul ative and was i nstead
based on "historical facts." (191 GA.App.3d at pp. 1211-1212.) However, thereis
no indication that a showng of inpasse is the only nonspecul ative evi dence t hat
coul d be submtted.

As Bertuccio correctly argues, the Board has not

z/Wiile Price Wt erhouse arose under Title M| of the Qvil Rghts Act of 1964,
it reflects nothing nore than the application of the sane but-for test previously
applied by the Gurt in cases arising under the National Labor Relations Act. In
turn, the analysis does not differ fromthat adopted by the Galifornia Suprene
Qourt in Mrtori Brothers.
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previously required a showng of inpasse. In Saikhon, supra, the Board concl uded

that Sai khon had successful ly nmade its Dal Porto show ng by denonstrating that
Inperial Valley growers who bargained in good faith uniforny rejected Sun Harvest
rates and that the UPWwas inflexible in those denands. S mlarly, Bertuccio seeks
to establish that he woul d never have paid Sun Harvest rates and that the UFWwas

intransigent in denanding those rates. Nowhere in Saikhon is there any hint that a

show ng of actual inpasse was required.

Nor is the |anguage of the Board' s order setting this natter for hearing
subj ect to a construction requiring a showng of actual inpasse. Lastly, to
require a show ng of actual inpasse woul d be inconsistent wth the wel|l established
tenet that there can be no bona fide inpasse if bad faith bargaining is a cause of
the failure to agree. (DAl Porto, supra, 191 Gal . App. 3d at 1212; see also Lhited
MGntractors, Inc. (1979 244 N.RB 72 [102 LRRM1012]; Taft Broadcasti ng . (1967)
163 NLRB 475 [64 LRRVI 1386] .)

Though the Dal Porto court held that the Board coul d not award bargai ni ng
nakewnol e wthout a finding that but for the enpl oyer's bad faith bargai ning the
parti es woul d have reached agreenent on a contract calling for higher pay, the
court created a rebuttabl e presunption whi ch the enpl oyer bears the burden of
overcomng. The court sunmarized its holding by stating:

Thus, once the Board produces evi dence show ng the enpl oyer unl awful |y
refused to bargain, the burden of persuasion shifts to the enpl oyer to
prove no agreenent cal ling for higher pay woul d have been concl uded in the
absence of theillegality. (See Martori Brothers, supra, 29 Gal.3d at p.

730.) If the enployer fails to carry its burden in this regard, the Board
isentitled to find an agreenent providing for hi gher pay woul d have
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been concl uded i n the absence of the enpl oyer's refusal to bargain. (Cal
Porto, at pp. 1208-1209.)

Bertucci o seeks to neet his burden of proof in this case by show ng that
1) due to conditions in San Benito Gunty, he woul d not have agreed to Sun Harvest
rates even if he had bargained in good faith, and 2) during the nakewhol e peri od
the UFWwas unalterably inflexible inits denands for Sun Harvest rates. S nce
Bertucci o nust denonstrate that his bad faith bargai ning was not a but-for cause of
the parties' failure to agree, he nust al so showthat the chasmbetween the
parties' positions was not the result of his bad faith bargai ni ng.

The ALJ concl uded that the Board' s use of the term"economcal |y
feasible" inits order setting this matter for hearing (see p. 5 above) required
Bertuccio to showthat he could not afford to pay Sun Harvest wages. Wien read in
harnony wth Dal Porto, we do not believe that the order can be read so narrowy.
In denonstrating that it would not have agreed to a particul ar denand on wages even
iIf bargaining in good faith, an enpl oyer need not necessarily showthat it was
unabl e to afford the denand. This i s because an enpl oyer nay insist in good faith
on wage rates that are less than it could afford to pay. (See generally, Mrris,
The Devel opi ng Labor Law (2d ed. 1983) pp. 583-588; N_.RB v. |nsurance Agents'
International Lhion (1960) 361 US 477 [45 LRRM2704]; N.RBv. Hernan Sausage .
(5th dr. 1960) 275 F.2d 229 [45 LH:J\/I2829].)§/ Therefore, while Bertuccio

¥ Section 1155.2 of the Agricultural Labor Relations Act, in
defining the duty to bargain in good faith, provides that " . such obligation
does not conpel either party to agree to a proposal or require the naking of a
concessi on. "
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was required to show an inevitabl e chasmbetween the parties' positions on
wages, we do not believe that he was restricted to showng that his position was
based on an inability to pay. Rather, we believe that Bertucci o need show only
a good faith basis for his refusal to agree to Sun Harvest rates.

The Proper Evidentiary Period

The admissibility of evidence concerning the parties' bargaining after
the end of the Bertuccio | nakewhol e period is a natter of sone contention.
July 25, 1982, Bertuccio accepted the UPWs | ast proposal, which was submtted on
Aoril 8, 1982. The Dal Porto court held, contrary to the Board, that Bertuccio s
bel at ed acceptance was valid, thus naking wongful the UPAs refusal to acknow edge
the acceptance. The April 8, 1982 proposal included wage rates wel | bel ow Sun
Harvest and only slightly higher than Bertuccio had offered previously. Bertuccio
sought to admt this evidence as proof that it was the UFWs earlier unreasonabl e
I nsi stence on Sun Harvest wages that prevented agreenent. The ALJ admtted
evi dence surrounding the April 8, 1982 proposal, as well as evidence of the

parties' proposal s throughout the period represented by Bertuccio I, but inhis

decision he found the events in 1982 to be irrel evant to what happened during the
nakewnol e period at issue here, 1979-1981. This was consistent wth the Board' s
order setting this natter for hearing. dting a conment by the Galifornia Suprene

Qourt in Arakelian Farns, supra, 49 Gal.3d at 1293, fn. 10, the Board stated:
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. . . the thion's wongful refusal, comng as it did after the conmencenent
of good faith conduct by Respondent, and therefore |ying outside the

rel evant nakewhol e period, is irrelevant and i nadmssi bl e to show the basis
for the parties' fallure to agree.

Moreover, this is consistent wth the Board' s viewin Abatti, supra. In that case,

at pages 32-33, the Board stated that evidence of a contract agreed to after the
nakewhol e period does not settle the question of what the parties woul d have agreed
to during an earlier period when the respondent was bargai ning in bad faith because
the refusal to bargain in good faith affects the parties' bargai ning positions.

Bval uati on of Bertucci o' s Bvi dence

Though we do not fully agree wth the ALJ's
interpretation of the evidence, Bertuccio' s claimthat the ALJ and the Board nust
accept as concl usive the unrebutted testinony of DOr. Mrtinis not persuasive. The
cases cited by Bertuccio stand for the proposition that unrebutted expert testinony
Is conclusive if the subject natter is peculiarly wthin the know edge of the
expert and not wthin the know edge of |aypeople. (See Sarr v. Moslin (1971) 14
Gal . App. 3d 988 [92 Gal . Rotr. 583]; Lipsconb v. Krause (1971) 87 Gal . App. 3d 970 [ 151

Gl .Rotr. 465].) Here, Dr. Mrtin s concl usions were questioned by the ALJ based
upon revi ew of the appendi ces to the report. The data contai ned in those

appendi ces and the concl usi ons drawn fromthemare relatively straightforward in
nature and are not beyond the understanding of the ALJ or the Board. Mreover, the
AJ s critique of Dr. Mrtin's conclusions is based prinarily on Mrtin's

admissions that the wage bands do not reflect where wages
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were concentrated and that his inquiry was limted to reporting wage rates and
did not include seeking expl anations for any disparities.

V¢ do not reject Or. Mrtin' s conclusion that |ettuce wages were hi gher
than other crops, though we agree wth the ALJ to the extent that he concl uded t hat
D. Mrtin's report itself is inconclusive onthat issue. Or. Mrtin, along wth
several other wtnesses, testified that their experience reflected that |ettuce,
like nost mul tiple annual crops, tended to pay higher wages. S nce Bertuccio' s
operations consisted of about 40%l ettuce, this evidence | ends support to
Bertuccio' s clains to the extent that, unlike nost of the Salinas area growers, he
al so grew sone perennial crops. The record does reflect that perennia crops tend
to bring lower prices and pay | ower wages. Whfortunately, we do not know what
percentage of Bertucci 0's operations consisted of such perennial crops.

Neverthel ess, to the extent that his crop mx did include perennia crops,
Bertucci o was at an economc di sadvantage vis-a-vis Salinas area growers of
mul tiple annual crops. Hs relative economc position was al so adversely af fected

by the inferior yield and quality of sunmer |ettuce in San Benito.gl

Wth regard to Or. Mrtin' s conclusion that Mnterey Gounty wages were
hi gher than San Benito wages, the ALJ did not reject that concl usion outright.

Instead, he correctly observed

g There was testinony that there was a $.50 per box difference
inthe price of Bud Antle's three grades of lettuce and that Bertucci o' s sunmer
| ettuce woul d probably be of the | owest grade.
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that for the period prior to the 1979 signing of nunerous contracts in Salinas, the
extent of the disparity between the two counties was not clear fromthe data

pr ovi ded.l—O/ After 1979, the disparity wdened considerably, nost |ikely due for
the nost part to collective bargaining in the Salinas area. & concl ude that,
while the gap in wages between the two counties is difficult to accurately quantify
fromthe record, it is clear that there was sone disparity.

W agree wth Bertuccio that the ALJ failed to acknow edge the
significance of the evidence that Bertuccio operated in a different |abor narket
fromthat of the Salinas-based growers who paid Sun Harvest wages. This concl usi on
I's supported by evidence that San Benito growers drewtheir workforce prinarily
fromwthin the county and by denographi ¢ characteristics that reflect that San
Benitois relatively | oner on the economc scale. Those growers who paid Sun
Harvest or above in San Benito were Salinas-based growers who nerely kept their
wages consi stent regardl ess of which county they operated in. This "spillover”
effect apparently did not cause any significant general upward pressure on wages

anong San Beni t o-based growers.

1—O/WE do not followthe logic of the ALJ's statenent that Bertuccio cannot rely
on evi dence regarding garlic wages because Bertucci o refused to bargain over garlic
harvest workers. S nce this evidence is offered only on the general question of
di fferences between the two counties, we do not see the connection. In any event,
the evidence on garlic wages is consistent wth the ALJ's observation that prior to
1979 Monterey wages appeared to drag up San Benito wages in sone crops but not in
ot hers.

17 ARB No. 16 19.



Wiile the ALJ was correct in observing that the record

does not fully explai n why wages shoul d have been I ower in San Benito, that does

not preclude finding that Bertuccio resisted Sun Harvest rates in good faith.
Wiile it is not clear to what extent Bertuccio stood at an economc di sadvant age
vis-a-vis Salinas-based growers, a disadvantage of sone | evel was clearly shown.
Moreover, the record is replete wth evidence that existing wage rates anongst San
Beni t o-based growers were well bel ow Qun Harvest rates. It is unlikely that
Bertucci o woul d have agreed to an i nmedi ate increase in |abor costs of that
nagni tude, especial ly given his often expressed and | egitinate concerns about
renai ning conpetitive wth his neighbors in San Benito Gunty. Therefore,
regardl ess of Bertuccio s adjudicated bad faith bargai ning conduct, we find that
the evidence is sufficient to conclude that Bertuccio took a good faith position
that he would not pay Sun Harvest rates. This conclusion is al so strongly
supported by the fact that the Board in Bertuccio | rejected that AL s
concl usi ons that Bertucci o nade predictably unacceptabl e wage of fers and t hat
Bertuccio's rejection of the Qun Harvest contract was evi dence of an unconprom si ng
spirit.

Having found that Bertuccio woul d in good faith have resisted payi ng Sun
Harvest wages, it is now necessary to examne Bertuccio' s concurrent claimthat the
URWwoul d not have agreed to anything but Sun Harvest rates during the nakewhol e
period, even if Bertuccio had not bargained in bad faith. The nost inportant
evidence relied on by Bertuccio is the UPNproposal s, whi ch were above Qun Har vest
| evel s throughout the nakewhol e period at issue

17 ARB No. 16
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here. This, coupled wth the UPNs admtted goal of establishing Sun Harvest as an
i ndustry-w de nodel contract, strongly reflects inflexibility by the UPNon Qun
Harvest rates. Mreover, it reflects that the fervent pursuit of Sun Harvest wage
rates was an organi zational goal, rather than sonething caused by Bertucci o' s
bar gai ni ng conduct .

The UFWargues that it woul d have settled for | ess than Sun Harvest had
Bertucci o bargai ned in good faith and adequatel y expl ained the basis for his
refusal to pay Sun Harvest. Both Paul Chavez and Dol ores Hierta testified that,
though the UPWs goal was to obtain Sun Harvest rates, thereby hel ping to establish
an industry-w de standard, they were wlling to settle for |less than Qun Harvest
where an enpl oyer denonstrated that those rates woul d create economc hardshi p
Chavez al so stated that the UFWSsigned contracts in the period of 1979-1981 t hat
provided for less than Qun Harvest, citing H& MFarns, UJ5 and Hji Brothers as
exanpl es.

Chavez and Hierta clained that they never received the infornation
necessary to cost out proposals or to determne if there was a legitinate reason
why Sun Harvest rates could or should not be paid in San Benito. The UPWw t nesses
also clained repeatedl y that it woul d have been fool i sh to nake wage concessi ons
when an enpl oyer was not bargaining in good faith because the uni on woul d be
receiving nothing inreturn. Hierta also testified that unilateral changes
undermne and anger a union, thereby poi soning the bargai ning rel ationship and

naki ng concessi ons fromthe union less |ikely.
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The testinony of ULFWw tnesses that it woul d have been flexi ble on Sun
Harvest if Bertuccio had exhibited good faith in negotiations is belied by the
i ndi sputabl e fact that its proposal s were above Sun Harvest throughout the
nakewhol e period, a period of over two years. Nor do we find convincing the URWs
claamthat it had insufficient infornation to fornul ate wage proposals. The record
reflects that the UPNdi d nake wage proposals wth regularity and that those
proposal s reflected gradual reductions in its denands. Mreover, Bertuccio was
found to have unlawful |y refused to provide infornation only as to hours worked and
the use of l|abor contractors and cust omharvesters.

Inlight of the fact that the UPNs wage proposal s were above Sun Har vest
| evel s throughout the nakewhol e period, along wth the UPWs admtted goal of
attaining an industry-w de standard based on the Sun Harvest contract, we find that
Bertucci o has successfully proven that the UPWs insi stence on Sun Harvest was not
the result of Bertuccio' s adjudicated bad faith bargaining. Wiile surface
bargai ning certainly has a disruptive effect on the progress of negotiations, here
we do not believe that it was a but-for cause of the failure to agree. Despite
sone novenent by both parties, their wage proposal s at the end of the nakewhol e
period were still $1.75 apart in the general |abor category and nuch farther apart
in sone other classifications. Therefore, we nust conclude that on this record an
I nsur nount abl e gap woul d have separated the parties even in the absence of bad

fai th bargai ni ng.
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GONCLLE ON AND AREER

In sum we find that Bertucci o has successful |l y shown that he woul d not
have agreed to Sun Harvest wages even if he had bargained in good faith and that
the UPWwoul d have renai ned i nfl exi bl e on Sun Harvest throughout the nakewhol e
period even had Bertucci o bargai ned i n good faith.gj Gonsequent |y, nakewhol e is
i nappropri ate because the parties woul d not have reached agreenent on a contract
calling for higher wages even in the absence of Bertuccio' s bad faith bargaining
conduct. The Board's order in Paul W Bertuccio (1982) 8 AARB Nb. 101, as nodified
in Paul W Bertuccio (1983) 9 ALRB Nb. 61 and Paul W Bertuccio v. ALRB (1988) 202

Gal . Apop. 3d 1369 [249 GAl . Rotr. 473], shall inall other respects remainin full
force and effect.

DATED Novenber 27, 1991

BRICE J. JANGAN (hai rnman

| VONNE RAMCS R GHARCBON - Mentoer

JIMELLIS Mentoer

17 . . .

= V¢ woul d reach the sane result even if we were to entertai n evi dence of
negotiations history after Aoril 1, 1981. In our view the UPWs w i ngness
during that period to propose rates wel |l bel ow Sun Harvest, coupled wth the
testi nony of UPWnegotiator Paul (havez that drastic reductions in wage denands
were the only hope of attaining a contract, support Bertuccio' s claimthat it was
the UPWs earlier insistence on Sun Harvest rates, rather than Bertuccio' s bad
faith conduct, that nade agreenent inpossible during the nakewhol e peri od.
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CGAE SIMRY

PAL W BERTUXJ O 17 ARB N\b. 16
(LAY Gise Nos.  79- (& 140- SAL
79- (& 196- SAL
79- (& 380- SAL
80- (& 55- SAL

(9 ALRB N\o. 61)
(8 ALRB No. 101)
Backgr ound

Pursuant to a renand order of the Sxth Ostrict Gurt of Appeal, a "[al Porto’
hearing was hel d to determine the propriety of the Board s award of bargai ni ng
nakewhol e in Paul W Bertuccio (1982) 8 ARB No. 101, as nodified in 9 AARB No. 61
(Bertuccio 1). Specifically, the court ordered that Bertuccio be given the
opportunity to denonstrate that nakewhol e was i nappropri ate because the parties
woul d not have reached agreenent even if Bertucci o had bargai ned i n good faith.

The renand order fromthe court al so included the related Board decision in Paul W
Bertuccio (1984) 10 AARB No. 16 (Bertuccio Il), inwhich it was found that
Bertucci o continued to bargain in bad faith after the period covered by Bertuccio
. Hwever, the UPWwaived by stipulation the right to nakewhol e during this
latter period. Therefore, only the period represented by Bertuccio |, January 1979
to April 1, 1981, is at issue here.

Bertucci o sought to neet its burden of proof in this case by showng that 1) due to
conditions unique to San Benito Gounty, he woul d not have agreed to Sun Harvest
rates even if he had bargained in good faith, and 2) during the nakewhol e peri od
the UFWwas unalterably inflexible in its denands for Sun Harvest rates.

ALJ's Decision

The ALJ concluded that Dal Porto required Bertuccio to showthat the parties had
real differences that were operative to inpasse. Mreover, the ALJ determned t hat
the Board' s use of the term”economcal |y feasible" inits order setting the natter
for hearing neant that Bertuccio was required to showthat he could not afford to
neet the UFAWs wage denands. The ALJ found that while Bertucci o denonstrated t hat
wages were general ly higher in Mnterey Gunty than San Benito Gunty, it was not
shown that San Benito growers could not or should not pay Mnterey rates, but only
that San Benito growers did not pay those rates because they did not have to.
Recogni zing that even if Bertuccio failed to prove that he could not afford Sun
Harvest wage rates he could still resist paying themwhile bargai ning i n good
faith, the ALJ then examined the parties' bargai ning history. Because he found no
evi dence that the parties had ever reached an actual inpasse in negotiations, the
ALJ concl uded that Bertuccio had failed to neet his burden of proof. The ALJ al so
found that Bertuccio' s




bad faith bargaining contributed to the parties' differences over wages, such that
Bertuccio could not claimthat good faith differences woul d have | ed to i npasse.

The Board' s Deci si on

The Board found that nakewhol e was not appropriate because Bertucci o successfully
establ i shed that the parties woul d not have reached agreenent even if Bertuccio had
bargai ned in good faith. The Board concl uded that Dal Porto does not require a
show ng of actual inpasse, but only that legitinate differences woul d have

eventual ly led to inpasse. The Board agreed wth Bertuccio and the General Gounsel
that the Dal Porto court focussed on i npasse because the enpl oyer there sought to
show an actual inpasse, but that such a showng is not required in al cases. The
Board al so disagreed wth the ALJ' s interpretation of its order setting this natter
for hearing. The Board found that Bertuccio did not have to showthat he coul d not
afford Sun Harvest rates, but only that he had a good faith basis for refusing to
pay such rates.

The Board found that, based on differences in crop mx, intheyieldand quality of
sumer lettuce and in relevant |abor narkets, Bertucci o successfully denonstrat ed
that he had a good faith basis for resisting Qun Harvest wages. The Board
determned that Bertuccio, in order to neet his burden of proof, al so had to show
that an insurnountable gap in the parties’ positions was created by the UFWs
inflexibility on Sun Harvest rates. Inlight of the fact that the UFWs wage
proposal s were above Sun Harvest | evel s throughout the nakewhol e period, along wth
the UFWs admtted goal of attaining an i ndustry-w de standard based on the Sun
Harvest contract, the Board concl uded that Bertucci o successful |y denonstrated t hat
the UPWwas inflexible. The Board al so found that, while surface bargai ni ng
certainly has a disruptive effect on the progress of negotiations, it did not

bel i eve that Bertuccio' s bad faith conduct was a but-for cause of the parties'
failure to agree.

* * %

This Gase Sunmary is furnished for infornation only and is not an official
statenent of the case, or of the ALRB
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THOMAS S(BH., Admini strative Law Judge:
| NTRIDUCTI ON

This case was heard by ne in Hollister, Gdifornia in July and August,
1990. Briefs were due Decenter 15, 1990. The natter had its genesis in 1979 when
the Lhited FarmVWrkers of Anverica, AH.-AQQ the certified bargai ning
representati ve of Respondent's enpl oyees, charged Respondent Paul W Bertuccio wth
refusing to bargain in good faith. The charges went to conplaint and thence to
heari ng and, while the case was naking its way before the Board, the parties
resuned bargai ning, which led to newcharges of bad faith agai nst Respondent, a new
conpl ai nt and anot her heari ng.

Intine, the Board issued two decisions. The first decision covered
bar gai ni ng fromJanuary 1979 until Septenier 1980, Paul W Bertuccio (1982) 8 ALRB
No. 101, as nodified, 9 ALRB No. 61 (Bertuccio l) and in it the Board found

Respondent had breached its obligation to bargain in a variety of ways which |
shall shortly detail. For renedy, Respondent was ordered to nake whole its
agricultural enpl oyees for loss of pay resulting fromits refusal to bargain.

Two years later, the Board issued its decision in the second case.
H nding that Respondent had again bargained in bad faith fromMrch 1981 until
August 1982, it ordered nakewhol e for this period of unlawful activity too. Paul
W Bertuccio (1984) 10 ALRB No. 16 (Bertuccio I1) Bertuccio tinely sought review of

bot h deci si ons.



In 1988, the Qourt of Appeal issued its decisioninthe two cases. ! It
uphel d the Board' s findings that fromthe inception of bargaining until Septenfer
1980:

1. Bertuccio refused to bargain over a large nuner of unit

enpl oyees based upon his bad faith assertion that they were

not part of the unit;

2. Bertuccio failed to supply the Lhion wth the nunbber of

hours worked by his enpl oyees and wth i nconpl ete and

Inaccurate infornation about his use of |abor contractors;

3. Bertuccio unilaterally raised wages in July 1979 and
in July 1980;

4., Bertuccio engaged in surface bargai ning as exenplified
not only by the conduct described above but al so by

(a) Being prinarily responsible for the infrequency
of neetings;

(b) Failing to have an adequately i nforned and
prepared negoti at or;

(c) The failure of its negotiator to adequately
conmuni cate proposal s to and fromthe uni on;

(d) Geating confusion about whether its wage
proposal s were based upon its asserted inability to
pay or on naintaining parity wth other growers;

(e) Failing to discuss the inpact of proposals;

(f) Tendering of regressive proposal s;
and,

'Athird case was al so consolidated for review it is not arefusal to bargain
case and plays no part in the present proceed ngs.



(g) Intransigence on union security.
Bertuccio |.
For the period fromSeptenier 1980 through July 1982, the Gourt uphel d the Board s
findings that Bertuccio violated the Act by:

1. Ulawully persisting in refusing to bargai n over
the sane enpl oyees it had previously refused to
bar gai n about ;

2. Wlawully raising wages i n January 1982;

3. ontinuing to use a negotiator who was unavai | abl e;

4. Mking predictably unaccept abl e wage, uni on security and
seniority proposal s in connection wth its use of
contractor crews; and

5. Surface bargai ni ng.

Bertuccio I1.

In Respondent’ s view one finding which the Gurt of Appeal did not uphold is as
inportant as those which it did: the Gurt held, contrary to the Board, that the
parti es had reached agreenent when Respondent accepted a still-outstandi ng Lhi on
offer on July 25, 1982.

The occasion for the present proceeding was the Gourt' s additi onal
conclusion that it was error for the Board to have i nposed nakewhol e w t hout havi ng
gi ven Respondent the opportunity to prove that it woul d not have reached agreenent
wth the Lhion prior to July 25, 1982 in the absence of the bad faith conduct which
survived review In so holding, the Gourt of Appeal both approved, and relied
upon, the decision of another Gourt of Appeal in WlliamDal Porto & Sons, Inc., v.

Agricultural Labor




Rel ations Bd. (1987) 191 Gal. App. 3d 1195.

Lpon renand, Respondent noved the Board either to strike nakewhol e in
its entirety or to permit it to present additional evidence on the question whet her
the parties woul d not have reached agreenent in the absence of Respondent's bad
faith. The Board ordered a hearing to gi ve Respondent the opportunity to
denonstrate that "due to conditions unique to San Benito Gounty agricul ture,

[ Respondent] woul d not in good faith, have entered into a contract calling for
wages hi gher than were economically feasible in San Benito Gounty even if it had
bargai ned in good faith*. Before considering what Respondent has proved, | woul d
like to undertake a nore detail ed examnation of what Dal Porto requires it to
prove. 2
1
It mght be thought that there is no need for such an inquiry, that Dal

Porto itself is clear and the Board has given sufficient gui dance about howto

apply it in Mrio Saikhon (1989) 15 ARB No.3. Indeed, Respondent takes this

position and argues that the Board s Sai khon decision controls this case.

Qe ot her prelimnary point: The Board has defined the liability period at
I ssue here as running fromJanuary 1979 through April 1, 1981 (the Uhi on havi ng
vai ved nakewhol e after April 2, 1981.) This is consistent wth the Qourt of
Appeal ' s finding that Respondent waived any argunent as to the duration of the
liability period in Bertuccio |, See Paul W Bertuccio v Agricul tural Labor
Relations Bd, Sxth Appellate Dstrict, HO00334, July 21, 1988. A the begi nning
of this hearing, Respondent argued that nakewhol e shoul d not be inposed between
Septener 1980 and March 1981. Athough it appears to have abandoned thi s ar gunent
inits Post-Hearing brief, | believe the Gourt of Appeal decision is res judicata
on this point.



Mitters are not as sinple as that. Wile the Board s Sai khon deci si on was prem sed
on the absence of any genuine issues of naterial fact, the Board's Qder inthis
case requires ne to determne two factual questions: one about the differences, if
any, between San Benito and Mnterey agricul ture, which was not addressed at all in
Mirio Sai khon, and the other about this particular Respondent's state of nmind wth

respect to the Lhion's wage offers, which coul d never be deci ded by reference to
another's state of mnd.

For his part, General (unsel appears to take the position that
Respondent’ s burden of proof is satisfied by the showng that there were
di fferences between San Benito Gounty and Monterey Gounty agricul ture. However, as
| shall show even if such differences exist, that woul d not satisfy Respondent's
entire burden of proof; rather, the "but-for' test in general, and the Dal Porto
case in particular, requires nore than proof that a wongdoer had mxed noti ves.

I ndeed, as the nost recent Suprene Gourt decision to interpret the
concept of 'but-for' causality nakes clear, it is the presence of legitinate
notives which requires the factfinder to take the next step and to determne if the
sane result woul d have occurred in the absence of the unlawful notive. HFice

Mt erhouse v. Hopkins (1989) 5, 109 SQG.Rotr. 1775 Accordingly, the nere

identification of good faith differences coul d never satisfy the requirenents of
the "but-for' test. But if the Suprene Qourt decision clarifies certain aspects of

" but -



for' causality, it also conplicates ny task in this case because it casts doubt
upon the Gourt of Appeal's interpretation of the concept in Dal Porto. [Indeed, |

believe Dal Porto nust be reinterpreted inlight of Price Vdterhouse.

Accordingly, inthis decision| wll (1) explain Dal Porto; (2) show
how Dal Porto nust be interpreted in light of the Suprene Gourt's interpretation of
"but-for' causality; (3) consider whether San Benito agriculture is distinct from
Mnterey agriculture; and, finally, (4) consider whether Respondent woul d not in
good faith have agreed to a contract contai ning Sun Harvest wages in the absence of
its unlawful conduct by determni ng whet her Respondent had bargai ned to i npasse

3
over wages.

3Before | eavi ng the question of what this case is about, let ne add that the
Board' s Oder also raises questions. Taken literally, the Board s order requiring
Respondent to show that the wages denanded by the Lhion were not "economcal |y
feasible" in San Benito Gunty neans that Respondent could not afford to pay them
The Randomtbuse D ctionary defines "feasible" as "(1) capabl e of bei ng done,
effected or acconplished... (2) suitable."” Its synonyns are "workabl e,
practicable.” Hack's LawDOctionary confines the neaning to "capabl e of being
done, executed, affected or acconplished, reasonabl e assurance of success.”
Secia Deluxe Ffth Eition, 1979. The Averican Heritage Octionary retains the
prinary neaning of "practicable, possible" and offers "capabl e of being utilized or
dealt wth successfully, suitable" as a secondary neaning, and "logical or likely,"
as athird neaning. Hnally, Fower, Dctionary of Mdern English Wsage, 1937 says
the proper sense of feasible "is practicable, capable of being done, acconplished
or carriedon. That is, it neans the sane as possible...."

Uhder the prinary definition of "feasible " then, Respondent nust prove
that the Lhion was seeki ng wages hi gher than Respondent was "capabl €' of payi ng, or
hi gher wages than it was "practicabl €' or "possible" for Respondent to pay. To the
extent the order does nean this, Respondent admts it has not net its burden of
proof since it contends (1) that it has never argued "inability to pay,"” and (2)
that proof of inability to pay



2.
In WiliamDal Porto & Sons, Inc. v. Agricultural Labor Rel ations Bd.
(1987) 191 G App 3d 1195, the Gourt of Appeal determined that the | anguage of
Labor Gode Section 1160. 3, whi ch aut horizes the Board to i npose nake-whol e for

"loss of pay resulting fromthe enployer's refusal to bargai n", neans that the

enpl oyer' s refusal to bargain nust be "the cause of the parties' failure to
consummat e an agreenent.” (Enphasis added) Fomthis premse the Gourt drewtwo
further concl usi ons:

(1) It follows that if an enpl oyer's refusal to bargain as to
certain issues plays no part inthe failure of the parties to reach
agreenent, then there is no loss of pay, resulting fromthe refusal
and nake-whol e relief is inappropriate.

and

(2) It also follows that where ... both i nnocent and w ongf ul
bar gai ni ng conduct by the enpl oyer are alleged to cause the failure
to reach agreenent, the ‘but-for’ test shoul d be appli ed.

*k*

isirrelevant to the proceedings. (See e.g., 11:89; Post-Hearing Brief, p 33. )

Nei ther of Respondent’'s argunents is correct. Hrst of all, Respondent
has at the very | east appeared to argue inability to pay. Indeed, the Gourt of
Appeal affirned the Board s findings that Respondent deliberately confused the
Lhion about whether it was claiming inability to pay. Such confusion could only
have arisen if Respondent appeared to be claimng inability to pay. Mre inportant
than the "appearance” of such a claim is the fact that, inthis hearing, Paul
Bertuccio actually clained "inability to pay."

Mbreover, despite Respondent's contention that

"inability to pay" is irrelevant, it sought to introduce evi dence that conpani es
whi ch agreed to the Lhion's wage denands went out of business. |f the proffered
evi dence does not inply that Respondent al so woul d have gone out of business if it
paid them it has a significance | do not understand.

8



The test is applied to ascertain the true reason for the failure of
parties to reach an agreenent. The test is whether, but for the
enpl oyer's unlawful refusal to bargain, the parties woul d have
concl uded a col | ective bargai ning agreenent. (Enphasi s added)
Ibid., at 1206-7

The Dal Porto case presented the need to disentangl e the effect of potentially
sufficient causes for the failure to agree when the parties' differences on two of
three issues which, in the Board s view "dooned’ negotiations were determned to be
hel d i n good faith.4 Accordingly, the Qourt renanded the natter to the Board to
determne whet her the good faith disagreenents of the parties woul d have divi ded
themi ndependent of Dal Porto's bad faith.

Dal Porto had argued that renand was unnecessary
because the concl usion that good faith differences separated the parti es neant that
those differences by thensel ves woul d have dooned negotiations. The court rejected

the argunent for two reasons. Hrst, the Gurt held that a finding that

di sagreenents over three subjects contributed to failure is not the sane as a

“The ALJ det er i ned (1) that "three main areas of di sagreenent continually
dooned [negotiations] to ultinate failure - wages, successorship and uni on
security”, WlliamDal Porto & Sons Inc (1983) 9 ARB Nb. 4, ALJD pg 28, and (2)
that Dal Porto was in bad faith on all three issues. The Board rejected the AL)' s
finding that Respondent was in bad faith on wages, but did not reject his
concl usi on that wages was anong the subjects hol ding up agreenent. \Wen the
Qourt's turn cane, it rejected the Board s conclusion that Dal Porto was in bad
faith on successorship. The net effect of this series of decisions was that Dal
Porto' s positions on two i ssues declared to have separated the parties were held to
have been maintained in good faith. Thus, both the Board and the Gourt (and the
Board, inthe Gourt's view) essentially concluded that both good and bad faith
separated the parti es.



finding that di sagreenents over any one, or even two of them would al so have | ed
to failure; second, and of greater inportance to the present proceedi ngs because it
speaks directly to the scope of Respondent's burden of proof in this case, the
Qourt held that its own finding of Dal Porto's good faith on the issue of
successorship was not equivalent to a finding that the "parties had bargai ned to
i npasse or that further negotiations were pointless.” |d. at 1213.°

As the Qourt enphasi zed, by focusi ng on whet her the parties had
bar gai ned to i npasse, one avoi ds "specul ati ve evi dence about what might have
happened” in order to concentrate solely upon "historical facts.” Thus, Dal Forto
I nposes a two-step test: (1) The parties nust have had real differences; and (2)
Those differences nust have been operative to inpasse, for if sone undefined anount
of "good faith" short of inpasse were all that Dal Porto required, the twn
conclusions that Dal Porto was in good faith on wages and on successor shi p woul d

have ended the inquiry, as Dal Porto unsuccessful ly argued. 6 | shoul d add t hat

5The Qourt reasoned as fol | ons:

Nor can we concl ude the second finding ... that Dal Porto's
conduct wth respect to successorship stood i n the way of
agreenent --neant the parties had bargai ned to i npasse because of
good faith differences on the issue of successorship. This is
particul arly so since the ALJ (and the Board) did not
sgecificgl I3y find that further negotiations were fruitless.”

Id, at 121

6Daspite Dal Porto' s enphasi s upon proof of inpasse, the test of 'but-for'
causal ity is sonetines construed as requiring a factfinder to determne what woul d
have happened had the parties been concerned only about their differences.
Respondent and

10



it is not incoherent to seek to determine in this case whether the parties were at
| npasse on wages agai nst a background of Respondent's bad faith: "The fact that
the parties have becone deadl ocked as to their negotiations on a particul ar issue
does not necessarily nean that continued negotiation concerning other open issues
woul d prove fruitless. Therefore bargai ning on those other issues nust continue."
Gornan, Basic Text on Labor Law 1976 p. 448 And if bargaining has to continue, it
coul d be undertaken in either good or bad faith.
2.

Dal Porto issued in 1987; the test of “but-for causality which it
applied to surface bargai ning cases was derived fromMrtori Brothers Dstributors

v. Agricultural Labor Relations Bd. (1981) 29 Gal 3d 721, which in turn applied the

test of 'but-for' causality draan fromM Heal thy Board of Education v. Doyl e
(1977) 4249 \b 274, a Hrst Arendnent case whi ch has been progressively applied to

a wde range of contexts, including discrimnatory di scharges under the N.RA see
Wight Line (1980) 281 NLRB 1053, NLRB v. Transportati on Minagenent Corp. (1983)
462 s 393

Thi s geneal ogy neans that one nust turn to the M. Healthy line of

cases in order to understand the concept of " but-

General unsel essentially take this approach, isolating the wage i ssue fromthe
natrix of bargai ning and overl ooki ng the question of inpasse. Such an approach is
not only inconsistent wth the Dal Forto's explicit enphasis on inpasse, but al so
i nconpati ble wth the concept of 'but-for' causality because it overlooks the
presence of a bad notive.

11



for causality. And when one does turn to the latest Suprene Qourt case to
explicate that concept, it appears that Dal Porto has misconstrued its nature.

It wll be recalled that Dal Porto repeatedy
enphasi zes that 'but-for' causality i s necessary to determne a wongdoer's "true"

notive in a mxed-notive case. However, in Price Vdterhouse v. Hopki ns (1989)

U5, 109 SQ. Rotr. 1775, amajority of the Suprene Qourt, el aborating upon a
distinction the Gurt had earlier nade in NNRBv. Transportati on Minagenent, supra,

specifically rejected such an analysis. The plurality wites: "Were a decision
was the product of a mxture of legitinate and illegitinate notives...it sinply

nakes no sense to ask whether the legitinate reason was the 'true’ reason for the

decision.” (BEnphasis added) 109 S Q. Rotr. at 1788 And M Justice Wiite,

witing separately, put it this way: "The Gourt has nade it clear that ' mxed
notive' cases.... are different frompretext cases. In pretext cases, 'the issue
is whether illegal or legal notives, but not both, were the "true" notives behi nd
the decision." [dte] In mxed notive cases, however, there is no one "true"

notive behind the decision.” (Ewhasis added) 109 SQG. Rotr. at 179596

7Although aTtle Ml case, the Gurt majority in Frice Vdterhouse (consisting
of the four-justice plurality and Justice Wiite on this point) took great pains to
denonstrate that in deploying 'but-for' causality inthe Title M| context it was
doi ng nothing nore than what it had al ready done in connection wth "dual - notive"
di scharges under the NNRA  Thus, while not strictly speaking NLRA precedent, Price
Wt erhouse is authoritative on the neaning of 'but-for' causality under our Act.

12



It follows that when our Board describes the

rel evant question under Dal Porto as: "D d the enpl oyer's bad faith conduct prevent

the parties fromreaching agreenent?' 15 ARBNo 3, n.14 it, too, appears to

msconstrue 'but-for' causality since, according to Frice Véterhouse, the question

asked by the Board nust always be answered in the affirnative. The open question,
and the one the "but-for' test is designed to answer is a different one: woul d the
enpl oyer's legal notive standing al one have | ed to the sane result.8

A though the question is hypothetical, inthe sense that it refers to a
non-exi stent state of affairs, anmngority of the Gurt (again consisting of the
plurality and Justice Wiite on this point) agree that determnation of the
consequences of the true notive is not to becone a hypothetical exercise. Rather,
the wongdoer nust showthat the | egitinate reason was untai nted by the
illegitinate reason so that if it had possessed only the | egitinate reason the
resul ts woul d have been the sane. Thus the plurality:

As to the enpl oyer's proof, in nost cases, the enpl oyer
shoul d be abl e to present sone objective evidence as to

8I ncidently, the Price Véterhouse deci sion casts doubt upon the reasoni ng
behind the Pal Porto court's inposition of "but-for' causality inthe first place.
Dal Porto reads the | anguage "l oss of pay resulting fromthe enpl oyer's refusal to
bargai n" to nean "l oss of pay resulting solely fromthe enployer's bad faith*, a
readi ng whi ch, the Suprene Gourt najority nakes clear, nakes no sense in a mxed
notive case. Put another way, in a dual notive case, a bad notive is al so by
definition present so that the casual connection is always logically satisfied.
That 'but-for' causality is not necessarily required by the | anguage of the statute
does not nean it cannot be required as a natter of policy. That is a natter for
the Qurts at this point.
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its probabl e decision in the absence of an inpernissi bl e noti ve.
Mbreover, proving "that the sane deci si on woul d have been justified...
is not the sane as proving that the sane deci si on woul d have been nade. "
(Ate) An enployer may not, in other words, prevail in a mxed notive
case by offering alegitimate and sufficient reason for its decision if
that reason did not notivate it at the tine of the decision. Fnally, an
enpl oyer may not neet the burden in such a case by nerely showng at the
tine of the decisionit was notivated only in part by the legitinate
reason. The very premise of a mixed notives case is that a legitinate
reason was present .... The enpl oyer instead, nust showthat its

|l egitinate reason, standing al one, woul d have induced it to nake the
sane deci si on.

109 S G at 17/91-2

Justice Wite, too, holds that a wongdoer nust prove that he had (1) a

legitinate, (2) operative notive:

In a mxed notive case, where the legitinate noti ve found woul d
have been anpl e grounds for the action taken, and the enpl oyer
credibly testifies that the action woul d have been taken for the
legitinate reasons al one, this should be anpl e proof.

109 S @ at 1795
That Justice Wite is wlling to be persuaded by the wongdoer about

what notivated him and that the plurality is not, should not distract us from

observing that his version of ' but-for' causality calls for proof on the sane two

poi nts upon which the plurality required proof.

I ndeed, in Transportati on Minagenent Gorporation supra, Justice Wiite

earlier denonstrated how'but-for' causality is not satisfied by nerely considering

the strength of a wongdoer's notive in isolation fromthe wongdoer's actions

vhich are at issue. The national Board had concl uded that the discrimnatee in

Transportati on Minagenent Gorp. had gi ven grounds for
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di scharge, but that the enpl oyer had not proven that the "good cause" it had was
operative and therefore, would have | ed to the sane decision if the "bad cause"

were absent. Justice Wite wote:

The Board was justified in this case in concluding that Santillo
woul d not have been di scharged had the enpl oyer not considered his
efforts to establish a union. A least two of the transgressions
that purportedy would have in any event pronpted Santillo's

di scharge were comrmonpl ace, and yet no transgressor had ever before
recei ved any kind of discipline. Mreover, the enpl oyer departed
fromits usual practice in dealing wth rules infractions; 1 ndeed,
not only did the enpl oyer not warn Santillo that his actions woul d
result in being subjected to discipline, it never even expressed
its disapproval of his conduct. In addition, Patterson, the person
who nade the initial decision to discharge Santill o was obvi ously
upset wth Santillo for engaging in such protected activity. It is
thus clear that the Board' s finding that Santillo woul d not have
been fired even if the enpl oyer had not had an anti-uni on ani nus
was "supported by substantial evi dence on the record considered as

awole" NNRBv. Transportation Minagenent Qorp, supra, 462 S at
402

Wat this neans for the present inquiry is that
under 'but-for' causality, | amnot to viewBertuccio' s asserted | egitinate reason
inisolation, but rather to determne if and how it actually operated in the
ci rcunstances under consideration. Inthis sense, therefore, Dal Porto s two-step
test of (1) legitimate differences (2) leading to inpasse is actual |y strengthened

by Price Vdterhouse, even if the court's analysis is shown to proceed froman

€rroneous premse.
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3.

Wth a clearer understanding of 'but-for' causality, | nowturn to consi der
the parties’ factual contentions. Athough Dal Porto test and the Board' s Qder
are not franed in the sane way, both initially require identification of |egitinate
areas of disagreenent between the parties, that is, both require as a threshol d
natter that there be a showng that Respondent had mixed notives. Respondent has
identified "economcal |y feasi bl €' wages as the area of |egitinate di sagreenent.

The thrust of Respondent's defense is that San
Benito Gounty agriculture is so different fromMnterey Gounty agricul ture that
wages in San Benito are, and predictably shoul d be, |ower than wages in Mnterey
Qounty. To bring the argunent hone, it follows that Respondent’s resistance to
payi ng " Sun Har vest "9 wage | evel s was reasonabl e and woul d have caused the parties'
failure to reach agreenent in the absence of Respondent’s ot herw se denonstrat ed
intent not to reach agreenent. Further proof of this, according to Respondent,
lies inthe fact that when the Lhion "cane down" fromSun Harvest wages in 1982,
the parties did reach agreenent. As a prelimnary natter, | reject any argunent
based upon what happened in 1982 as at all relevant to the question of inpasse
during 1979-81. See

n descri bi ng Respondent as resisting "Sun Harvest” wages |level s, | amnot
ignoring the fact that the Lhion's wage denands were general |y higher than Sun
Harvest wages. However, as | shall show it is clear that the Lhion was ai ming at
n Harvest wage | evel s and Respondent understood that. See 8 ALRB No 101, ALJDp
37
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George Arakelian Farns Inc v. Agricultural Labor Relations Bd (1989) 49 Gal 3d,

1279, 1293, n 10 (Parties bargai ning positions outside the nakewhol e period are
irrel evant.)

In the section which fol | ows, |consider Respondent’s proof that San
Benito agriculture is so different fromMnterey agriculture that the Lhion' s wage
denands were "not economcal ly feasible.” | wll conclude that Respondent has
failed to prove that San Benito agriculture is so different fromNMbnterey
agriculture that Sun Harvest wages were not “economical ly feasible.”

However, this still wll not end our inquiry, since no natter the
grounds for Respondent's di sagreenent over wages, it is clear (1) that wages did
separate the parties and (2) solong as it was in good faith, Respondent was
privileged to resist the Lhion's wage denands. | wll consider the latter question
inthe final part of this opinion, in connection wth application of the Dal Forto
I npasse test because that test does seek to determne whether Bertuccio's
legitinate di sagreenents were unmxed wth bad faith and woul d have | ed to i npasse
in their absence.

a

Sn Benito sits like a pack on the back of Mnterey Gounty, separated

by the natural border of the Gabilan Range. 10

' should point out that Respondent al so presented evidence about Santa Qara
and Santa Quz counties. S nce Respondent only farns in San Benito Gounty, | don't
find it necessary to probe the existence of differences between Santa Quz or Santa
Qara counties and Mnterey Gunty. Put another way, if the differences Respondent
asserts between San Benito and Monterey do not exist, or cannot be shown to operate
In the way Respondent
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It is this range which, cutting San Benito off fromthe ocean, accounts for the
clinmatic difference between the two counties. Exposed to the ocean, Mnterey tends
to be cool er year-round than San Benito which is not subject to the draining effect
of the ocean air.

The rel atively cool er weather in Mnterey nakes for a | ong grow ng
season and pernmits Monterey to nore or |ess continuously supply annual crops. As a
result, a mitipl e crop groner has the opportunity to nake up for periods of soft
denand by hitting a "strong narket." By way of contrast, growers of perennial
crops whi ch bear once a year, such as tree fruits or nuts, are at the nercy of a
singl e narket.

Wi le San Benito devotes a greater percentage of its acreage to
perenni al crops than does Minterey, a great variety of perennial crops are grown in
Mt erey, such as grapes, sugar beets, hay, barley and garlic. See RX14ABC
Presunabl y, any Monterey grower of exclusively perennial crops would be at the sane
di sadvantage as any San Benito grower of perennial crops, so that the Mnterey/ San
Benito distinction is less a distinction between counties than it is between
growers of particul ar crops.

To the extent Monterey's clinate can be said to
encour age the grow ng of annual crops one coul d treat the annual / perenni al

distinction as clinate-dependent, but it is not clear

contends they operated, then either their occurrence or their effect in other
counties is neaningless. n the other hand, if Respondent proves that San Benito
and Mnterey are different inthe way it contends then it has nade its case
wthout reference to the other counties.
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what difference that distinction would nake for Bertucci o since Bertuccio hinsel f
was a grower of nultiple annual crops. Indeed, |lettuce was by far his biggest
crop. He started planting it in Decener, and continued planting it every week
thereafter until Septenber. Harvest ran fromNMy through Decenber, and accordi ng
tothe ALJ, Bertuccio mght get as nany as three lettuce crops in a single year.rL
See ALJD n. 19 Wiatever general differences existed between Mnterey and San
Benito, then, Bertuccio woul d appear to be in positionto hit a "hot" market.12

If the neaning of the annual /perennial crop distinction gets bl urred
for Bertuccio, it is clear is that by al nost any neasure - - total acreage under
cultivation, total volune of production, total value of agricultural commodities -
- Mnterey Gounty agriculture dwarfs that of San Benito, but Mnterey Gounty dwarfs
Sn Benito Gunty. To the extent that size al one accounts for these differences,
it would be difficult to say what Respondent has proved by themand Mrk
Tognazzini, San Benito Agricultural Gommssioner, did testify that his county's

relatively snall size (conpared to Mnterey) was at | east to sone

1]'I'he AL s findings contradict the testinony of Mrk Tognazzini, Agricultural
Gonm ssi oner of San Benito Gounty, who testified that during the pertinent tine
period San Benito growers tended to avoid raising | ettuce in the md-surmer nont hs.
[:14. Tognazzini's testinony is further contradi cted by the HD wage reports
sunmari zed i n Respondent’' s Exhibit 13 which record | ettuce wages for San Benito for
the sunmer nonths in every year reported. | amrelying on the ALJ' s findings.

12I n concluding this I amonly considering the annual / perenni al
distinction. | wll later consider the "quality" argunent.
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extent responsible for San Benito's "low standing rel ative to Mnterey.

But Tognazzini also testified that San Benito's "crop mx" contributed
to these | oner val ues, because San Benito growers general |y grow "l oner end crops”
as opposed to those which "create nore revenue.” Yet even this generalization
becones | ess straightforward in light of testinony about specific crops. Thus, in
Tognazzini's use, "lowend" has two distinct neanings. Qe refers to narket
stability. Inthis sense, barley, for exanple, is alowend crop because it can be
stored and thus tends to conmand | ower prices. 1:133. It also follows that any
crop facing "soft demand”, even | ettuce, can be a | owend crop.

Moreover, "lowend' is used in another way to refer to crops that are
not |abor intensive because as a general rule, the "nore | abor you have in a
crop...(the) nore noney it brings into the county.” 1:34 Uhder this definition,
fresh narket tonatoes, cucunbers, hand-picked tree fruits, and even garlic are
"hi gh-end" crops, see |:137-38, and San Benito has plenty of these.

To add to the confusion about the relationshi p between crop-mx and
"agricultural standing', Hchard Nutter, Agricultural Conmissioner of Mnterey,
treated all perennial crops as "lowend.” To Nitter, then, any crop wth a single
harvest cycle and including therefore, grapes and tonatoes, are "weak" spots in an
agricultural econony. Yet, 1978, the highest San Benito wages in grapes and

t onat oes were hi gher than the
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hi ghest wages paid in Mnterey Gunty, including |ettuce. B |t seens anonal ous to

treat crops supporting such high wages as "l ow end" crops.

In addition to citing "geography" and "crop-mx" as favoring Mnterey's
agriculture over San Benito, Respondent al so stresses that San Benito growers have
different narkets than Mnterey growers. Indeed, in his declaration in support of
the Gfer of Proof which led to this hearing, Bertuccio averred that he has never
conpeted wth any of the Salinas based growers for distribution or sale of his

crops, including lettuce, because his lettuce is not shipped out of the state.

Declaration of Paul Bertuccio, dated July 17, 1989.

This turns out not to be the case. A the hearing, Bertuccio admtted
that in 1979, he sold 70%of his lettuce to Let-Us-Pak, a Salinas based grower-
shi pper, which narketed his | ettuce nati onw de; and while Let-Us-Pak only handl ed
50%oof his lettuce in 1980 and 1981, during those years, too, Let-ls-Pak sold his
| ettuce sold out-of-state.

Bertuccio did testify wthout contradiction that his summer |ettuce was
not of the sane quality as Salinas lettuce and did not fetch the sane price. Here
Is a concrete distinction between San Benito agricul ture and Mnterey Gounty

agriculture that woul d appear to nake a difference. However, wth the

13Thus, the highest wage paid in Mnterey (grapes) in 1978 was $3. 75/ hr; the
hi ghest wage paid in San Benito was $5.00 in grapes fol | oned by $4.50 in t onat oes.
See RX13, Mnthly Sunmari es

21



exception of the lower price for sunmer lettuce, | just don't see that any of the
geographi ¢ and crop differences whi ch Respondent has pointed to, tell ne nuch about
what | amto decide, which is whether wages "shoul d be" lower in San Benito Gounty
than in Mnterey Gunty. And the piece of evidence that | do understand bears on

the wage question because it tends to showthat Bertuccio could not afford to pay

what a Monterey grower paid (during sunmer, anyway). Respondent, however, denies
It is contendi ng that.
Far nore focussed is the testinony of Or. Philip
Martin, Professor of Agriculture and Economics at the WLhiversity of Galifornia at
Davis. Mrtin's overall conclusionis that given the sorts of differences I have
outlined, and others which I shall shortly advert to, San Benito Gounty nay be
expected to generate | oner wage |l evel s then Mnterey Gounty. He expl ai ned:
San Benito Gounty has the |owest priced farnhand and the | argest
field crop and l1vestock sector. San Benito Gounty is the snal | est
and nost rural of the [counties conpared, i.e., Mnterey, Santa
Quz, and Santa Qara.]; has the | owest per capita i nhcone and the
cheapest housing; and had in the late 1970's a shrinki ng
nanuf act uri ng work force and hi gher than average unenpl oynent .
RX 9 pl7
It isnot clear to ne that sone of the factors which Mrtin inplies
cause | ow wages can be consi dered "causes" as opposed to conditions associated wth
them(for exanple, it does not seemcorrect to say that | ow per capita i ncone or
cheaper housi ng cause | ow wages), but Mrtin did offer an "economc" expl anation of
the rel ati onshi p between wages and certai n ki nds
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of crops. 14 Thus, livestock and field crops tend to pay | ower wages than "seasonal "
operations because they of fer enpl oynent for |onger periods of tine. Qnce again,
the force of such a generalization is considerably undercut by the whol e of
Respondent' s case whi ch depends upon proving that Mnterey agricul ture was strong

because its | ettuce grow ng season was nearly year round.

In any event, Martin conducted a survey of the reported wages paid in
Mnterey, San Benito, Santa Qara, and Santa G uz counti es fromwhi ch he drew
certain conclusions relied upon by Respondent. For the reasons stated earlier, |
w il concentrate upon the results for Mnterey and San Benito counties. To obtain
his data, Mrtin relied upon two sources; (1) bi-weekly reports published by the
Glifornia Departnent of Enpl oynent and Economics Devel opnent whi ch contai n
enpl oynent, acreage and wage figures by conmodity; and (2) the geographi cal CGensus
of Agricultura published by the Lhited Sates Chaniber of Gonmerce whi ch provi de
"county | evel data on farns, comnmodities and acreage. "

To conpare the reported data, Martin utilized "wage bands", which he
defined as the range (fromlowto high) of the reported wages wthin a given

geographi cal area. Such bands are

Yie testified:
"Economc theory would say... that if you re offered | ess than
full-tine work, you get paid a premumto conpensate for the fact
that it's less than full-tine work. Hstorically, seasonal workers
have earned a hi gher hourly wage rate than "year-round" workers at
the sane wage level. 1:39
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consi dered 80-90%accurate, that is, "if you randonty went out...and pi cked 8 out
of 10 workers or 9 out of 10 they woul d be getting a wage wthin the band." 1:45
According to Mrtin, analysis of the wage bands reveal ed two distinct trends prior
to the signing of the Sun Harvest contract: (1) The hi ghest wage conmodi ties were
vegetabl es, especially lettuce, and, (2) Véges in Mnterey were higher than in
surroundi ng counties both in the sane conmodity and across conmodities. | wll
examne each of these conclusions in turn.

1. \egetable, and especially |ettuce wages were higher than wages in
ot her conmodi ti es.

In his report, Martin expl ai ned:
The hi ghest wage comrmodities in [the counties surveyed] were

vegetabl es, especially lettuce; |ettuce wages in 1978 were 10 to 20
percent hi gher than wages in other commodities.

RO, p.1

Alook at the actual wage data contai ned i n the Appendi ces, however,
does not support Or. Martin's conclusion. Before denonstrating that to be the
case, let ne explain what | amrelying on. There are two sets of charts contai ned
as Appendices to Or. Mrtin' s report: one set consists of wage summaries for ei ght
sel ected San Benito crops and for three sel ected Minterey crops for the third
quarter of each year surveyed. | wll call this set the "Sumnmer" set. The ot her
set consists of nonth-by-nonth sunmari es for seventeen San Benito crops and si x
Mnterey crops for "each year" surveyed. | have put "each year" in quotes
deliberately for it appears as if the last six nonths of 1979 sinply duplicate the
| ast six nonths of
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1978. | amassuming that it is 1979 which duplicates 1978 (rather than the ot her
way around) because the Jul y-Septenter | ettuce wages in the 1979 Mnthly summari es
do not reflect the Teanster and the UPWcontractual gains in 1979. However, at
| east for 1978, the reported nonthly wage | evel s do not appear to support Dr.
Mrtin's unconditional assertion that vegetabl e, and especially |ettuce wages, were
hi gher than wages in other conmodities in San Benito.

For exanpl e, while lettuce wages in San Benito peaked at $3.70/hr. in
1978, as reported in both the nonthly and surmer chart, grapes peaked at $5. 00/ hr,
tomatoes at $4.50/ hr. and miscel | aneous veget abl es™ at $4.00/ hr in Septenber 1978.
In San Benito Gounty, then, it is not clear that the highest wage was in either
vegetabl es (since it was in grapes) or in lettuce (since it was in either grapes or
t onat oes.)16

Does the generalization fare any better about wages in Monterey in 1978?
S nce the nont h-to-nont h breakdown of wages indicates that Mnterey 1978 hi gh wages

were nore or less uniformin all conmodities, it nakes no sense to speak of |ettuce

or vegetabl es as "higher than other conmodities". To the extent that a "hi ghest™”
wage is reported for Monterey, it is not in vegetables, but in viticulture when a

hi gh pruning rate of

15"I\/Ilscel | aneous vegetabl es” is a termused to cover a variety of
veget abl es which are not grown in |arge enough quantities of each kind to be
reported separately.

A though the tonato is technically a fruit, it is considered a vegetabl e
for reporting purposes.
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$3.75/hr is reported in Decenber 1978 (conpared to the peak in "vegetabl es" and
“lettuce" of $3.70/hr.) Accordingly, Martin's conclusion is no nore true of
Mnterey in 1978 than it was true about San Benito in 1978.

Isit true for 19797

In San Benito, it appears that the year's highin lettuce is $3. 70/ hr.
(fromSeptenber to Decenber) However, wages in both miscel | anous vegetabl es and i n
grape pruning were at highs of $4.00/hr and $3.85/ hr respectively fromJanuary thru
June 1979. Qnce again, at least through the first six nonths of 1979 the dom nant
Mnterey trend is again toward wage uniformty as opposed to | ettuce setting a
"highest” wage although it is true that through the first six nonths, mscel |l anous
veget abl es reaches the initial Mnterey high of $4.12 in Mrch before it is natched
ingrapes in Aril. According to the "Sutmer" charts now |ettuce rates do junp in
August 1979 to $5. 00 apparently due to the signing of the Teanster contract, 1:29,
but rates are agai n uni formby Septenber, 1979.

Accordingly, at least prior to the signing of the |lettuce contracts in
the sumer of 1979, it is not at all clear, that vegetable, and especially |ettuce,
drove wages in San Benito or in MNonterey.

2. Mnterey wages are higher than San Beni t 0 wages.

D. Mrtins second conclusion is that Mnterey wages were
historically higher than San Benito wages. M own reading of the data contai ned
inhis report again indicates that the
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picture is nore conplicated than his concl usi on woul d have it and that he nay have
failed to capture the dynamics of inter-county wage patterns. Let ne illustrate
this wth the exanpl e of miscel | aneous vegetabl e wages. For the first quarter of
1978, the San Benito wage band was $2. 75-$3. 40/ hr. and the Mnterey wage band was
$3.40/hr to $3.50/hr. At this nonent, Or. Mrtin's conclusion is obviously true.

However, by April 1978, the high end of both wage bands had equal i zed,
and while the lowends were far apart wth San Benito's | ow end bei ng | ower than
Monterey's ($2. 75/ hr. vs $3.40/hr), it seens significant that over tine San
Benito' s high wage tended to natch Mnterey's high wage in the sane crop especially
since (1) a wage band does not tell us anything about the concentration of wages so
that it is possible nost San Benito growers were at the high end and few Mnt erey
groners were and (2) the sane pattern appears in other crops.

In July 1978, Monterey's |ettuce wage band spans $3.50/ hr. -$3. 70/ hr.
while San Benito's spans $3.40/ hr.-$3.55/hr.  However, while Mnterey's |ettuce
rate renains at $3.70 for the season, San Benito's catches up wth it in Septenber.
(ne sees the sane pattern in the 1978 pepper harvest rates which start relatively
low ($2. 75-$3.00/hr) in San Benito and rises to $3. 00-

e exanpl e he gives is:
"I'n June 1978, for exanpl e, hourly wages for general |abor
enpl oyed i n niscel | aneous veget abl es were $2. 75 to $3.55 in San
Benito Gunty and $3.40 to $3.55 in Mnterey Gounty, or 24 percent
| ower at the end of the wage band." RO p.1
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$3.50/ hr in Septenter, natching Mnterey's |owend and constituting 95%of its high
end. It seens to ne that this data can be read to indicate that, over tine,
Mont erey wages tended to drag San Benito wages upward, 18 at least in 1978.

That Mbnterey and San Benito wage | evel s tended to converge over tine
during 1978 in sone conmodi ties, does not nean that they converged in all
commodities. Indeed, the fact that Mnterey wages tended toward uniformty, and
San Benito wages did not, indicates that Mnterey did not exert uniformupward
pressure on non-veget abl e wages. B However, as we shall see, Mrtin' s explanation
for wage uniformty in Minterey has nothing to do wth differences in agriculture
between the two counti es.

Wiat about 1979? (Onhce again, | have the sane probl emdraw ng year-round
wage conpari sons between the two counties as | did conparing wages wthin the
counties because Or. Mrtin's nonthly sumaries for July through Decenber 1979
duplicate his 1978 sunmaries. However, 1979 begins wth San Benito's highs in

18The exception is the garlic harvest: San Benito garlic wages were not
"dragged" up by Mnterey. However, even if garlic were immune to Mnterey' s
I nfluences, this Respondent cannot rely on such a trend since he refused to bargain
over the garlic harvest workers.

19 . .
S nce no Mnterey garlic or onion wages are reported (both crops are grown

in Mnterey, see Annual Gop Reports) it nay be that, over tine, the wages in these
Ccrops were consistent wth Monterey wages in the sane crops. W just don't know
If the cross-county wages in these crops were at simlar levels, the general
testinony about crop-mix, cost of housing, unenpl oynent |evels, etc., as wage
determnants woul d becone al nost neani ngless. | amnot postul ating that the wages
were sinmlar; ny point hereis sinply that there is not really enough infornation
inthis record to warrant draw ng strong concl usi ons about sone of these
rel ati onshi ps.
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mi scel | aneous veget abl es and vi neyards exceeding the sane rates in Mnterey. In
Mirch, 1979 Mnterey's high in mscel | anous veget abl es exceeds San Benito' s
$4.12/hr vs $4.00/ hr, but San Benito's vineyard high still exceeds that of Mnterey
($3.85/hr vs $3.75/ hr.) Wether 1979 San Benito wages over tine woul d have drifted
toward Monterey wages as they did in 1978 in the absence of the signing of the 1979
vegetabl e contracts wll never be known; however, at |east through June 1979, the
wage narkets appear to be responsi ve to each other, as opposed to totally distinct.

However, there is no question that the wage patterns in the two counties
diverge after the signing of the vegetabl e contract in 1979 wth Monterey wages
clearly outstripping San Benito wages in all crops fromthen on. Fomthe fact
that no such wde disparity was apparent before the signing of the 1979 contracts,
It seens to ne that the explanation for thisis not an inevitable San Benito
tendency toward | ower-than- Mont erey-wages, but rather, as Mrtin hinsel f testified,
that the unionized growers in Mnterey signed contracts wth Sun Harvest wages.
"As nore contracts were signed, wages went up. And since nost Minterey |ettuce
conpani es were either union or conpeted wth union conpani es for |abor," 1:33,
wages tended to go up across the board i n Mnterey.

S nce San Benito Gounty was predom nant |y non- uni on20 and "enpl oyers

typically do not raise wages until the have to",

“The LFWwas certified only at Bertucci o.
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1:35, San Benito wages renained relatively low (See also 1:38) Wen Martin was
asked i f he could separate out the effect of collective bargai ning on wages from
that of any of the other economc factors upon whi ch Respondent is relying, he said
he could not. "As to why [wages were different between Mnterey and the ot her
counties]...howto separate out supply and denand factors is difficult. That's not
totally [sic] the analysis | do. Wat | was asked to do was to | ook at what
actual |y happened. .."

| concl ude that Respondent has not shown that Mnterey wages were "not
economcal |y feasible" in San Benito because of the nature of San Benito
agriculture. Wiat it has shown is that San Benito farners did not pay thembecause
they did not have to, which is not the sane thing. That soneone is not conpel | ed
toact inacertainway says nothing at all about whether they could act that way,
whet her they ought to act that way, or whether it is "suitable" to act that way.

b.

This does not end our inquiry for, under basic |abor |aw principles,
Respondent had the right to resist paying Sun Harvest wages so long as it bargai ned
ingood faith. Qnhe cannot ook at the history of the parties' bargai ning wthout
acknow edging that the parties were far apart on wages. S nce there is al so no
question that Respondent |acked any intention to enter into an agreenent wth the
Lhion, | turnto the "but-for' test to determne whether Respondent's position on

wages was
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another reflection of its bad faith or whether it would have | ed to deadl ock in the
absence of its bad faith. Accordingly, it is necessary to see howthe wage i ssue
played itsel f out agai nst the background of Respondent's denonstrated bad faith.
Todo this, | wll first sunmarize the ALJ's findings about the parties' bargaini ng
over wages.
1

Pursuant to certification, the Lhion requested negotiations i n Decenter
1978. The parties first net on January 22, 1979 wthout any exchange of proposal s.
Afewdays later, on January 25, 1979, the Lhion proffered the first proposal,
entirely on | anguage and Respondent's negotiator agreed to try to sort out all
| anguage i ssues before consi dering economcs. O February 22nd, Respondent
presented its first | anguage proposal and the Lhion conplained that it had not yet
recei ved the hours of work information it had previously requested. The parties
net again on Mrch 8th, Mrch 20th, and Aoril 12th and reached agreenent on sone
| anguage i ssues. Despite the earlier agreenent to defer economcs, Respondent
requested the Lhion's economc proposal, which was not yet prepared.

The parties did not neet again until April 23rd, by which tine
Respondent had a new negoti ator who was unprepared for substantive di scussions, but
who pressed the Lhion for its economc proposal. The Lhion's negotiator said that

it was difficult to prepare one in the absence of the infornation which
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had not yet been provi ded.

The parties next net on My 7th wthout exchangi ng further proposal s.
The ALJ characterized the parties as far apart on najor itens, but in agreenent on
slightly less than hal f of the original |anguage proposals. In June 1979, the
Lhi on changed negotiators and the parties were not to neet again until August 2,
1979. Inthe neantinge, on July 1, 1979, Respondent unilaterally rai sed wages $.25
an hour.

Wien the parties net again on August 2nd, the Lhion presented its first
economc proposal. In doing so, the Lhion's negotiator specifically naintai ned
that she was not waiving her right to additional infornation and "nany [wage] itens
in the proposal had the designation, pendi ng infornation, such as garlic, gourds,
and cardoni.", ALJDp32. She al so pressed for production infornation and for
i nfornation about Respondent's use of |abor contractors and customharvesters.

wages, representative rates incl uded:

General  Labor 5.25
Irrigator 6. 00
Tract or 7.50 to 8.25
Mechani ¢ 8.50 to 12.50
Lettuce Harvest 24 . 87

30 1. 0875

Respondent nade its first economc proposal on August 29, 1979.
Respondent of fered no wage i ncrease above current |evel s and included no harvesting
rates for onions, gourds, garlic, sugar beets and ornanental corn on the grounds

that these enpl oyees were outside the unit. On Septenter 1, 1979

32



the Lhion signed the Qun Harvest contract. Representative rates included:

General Labor 5.00
Irrigator 5.10
Mechani ¢ 6.90to 8.25
Tractor 6.00 to 6.10
Lettuce Harvest 24 .75

30 .82

Hainly the Lhion's proposal s to Bertucci o exceeded these rates. Wen the parties
next net, on Qctober 12th, the Lhion suggested that Sun Harvest be used as a basis
for a contract and that the "parties negotiate only over those crops not grown by
Qun Harvest, local issues and retroactivity...." AJD at 37. A the renanded
hearing, hion M ce-President Dol ores Hierta and UPWnegoti at or Paul Chavez21
testified that the Lhion sought to use Sun Harvest as a "naster” agreenent in the
vegetabl e industry. As (havez put it, the Lhion "felt strongly that |ettuce
cutters shoul d recei ve the sane wages in both areas [Salinas and San Benito] and so
shoul d general labor crews.” V85 Hierta testified, "There had been a wage rate
established in the vegetabl e industry and ... we would attenpt to get close to that
rate as possible", V106, and

e of the goals that the Lhion has always had i s

totry to,... to get industry bargai ning so that

you have all of the industry that negotiates as a
whol e instead of having to go

21Chavez was chief negotiator for Bertuccio fromMrch 1981; thus he did not
participate in the formul ati on of the proposal s di scussed above. Huierta never
negotiated at all wth Bertuccio. Both are conpetent to testify about the UFWs
contractual goals in the vegetabl e i ndustry and about the Lhion's general policies
toward negoti ati ons.
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enpl oyer by enpl oyer by enpl oyer by enpl oyer [but]

even then we try as negotiators... to have a conpany

followus inthe sane ball park, . . . if they have

one particular crop, to keep the enpl oyers nore or

|l ess on the sane | evel ...

V. 118-19
Hierta enphasi zed, that despite this goal, the Lhion was prepared to create, as she
put it, "exceptions" for an operation which mght be at an economc di sadvantage if
it had to pay the wages sought by the Lhion. These "exceptions" woul d be warranted
upon proof that the wage | evel s sought by the Lhi on woul d cause economc hardshi p.

A though the Lhion's wage proposal s to Bertucci o were in excess of Sun
Harvest, Respondent cl early understood that the Lhion was pursuing Sun Harvest "as
a settlenent” and specifically ruled it out.

The parties next net on Noveniber 1, 1979. The Lhi on now proposed Vést
Qoast Farns as a settlenent. Weést (oast was a mixed- veget abl e grower based in
Vdt sonville, but al so operating in San Benito Gounty. It seens to ne this was
sinply Sun Harvest in another guise. (onpare RL6 wth Sun Harvest rates, supra.

It was at this neeting that Respondent justified its refusal to accept
un Harvest wages on the grounds that Respondent wanted to stay conpetitive wth
its neighbors. S nce the Gurt of Appeals held that (1) Respondent "set about™ to
confuse the Lhion as to what it was claimng, and (2) that such a "tactic

interfered wth the bargai ning process”, after an entire
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hearing has been devoted to what Respondent neant by such a claim we ought to
be in a better position to understand it.

A the renanded hearing, Bertuccio testified that he was not "in the
sane | eague” as the Salinas growers and, as a result, he should not be subjected to
the sane conditions. 1V 160 "The wages that were bei ng proposed were Sun Har vest
wages. They were wages that were being paid inthe Salinas area by the big
conglonerates, and we are not in their league. V& were trying to stay wth wages
that were being pai d by our nei ghbors and the peopl e here in San Benito Gounty. Ve
cannot conpete wth the wages of the other people." 1V.161

To ny mnd, Bertucciois not nerely claimng he wanted to pay what his
nei ghbors were payi ng; he is also claimng he cannot pay what "these other people"
paid Thisis not afluke; he said the sane thinginthe origina hearing. Thus,
the ALJ quoted the fol | ow ng exchange:

Q Ves it your position during negotiations that your
financial ability prevented you fromoffering any
hi gher wages than you were of feri ng?
A Yes. Yes and no.
Yes and no?
Wl |, it did
(kay. Then why did you and M. Henpel take the
position of saying, " V¢ re not pleadi ng poverty"?

| don't knowwhy really.
AJD at 94 RT. 23 pp 8-90

Bertuccio went on to explain that, wile he understood his

Q
A
Q
A
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negotiator was not pleading inability to pay, "that our financial status - - as it
was, that it was just.... whad to foresee what was goi ng to happen down the road
anot her year fromnow" |bid.

| conclude that despite what was said at the table, Bertuccio believed
then, as he did a fewnonths ago, that he could not afford to pay Sun Harvest
wages. If so, had his clains been honest, Hierta testified that the Lhi on was
prepared to listen to them However, Bertuccio continued to send mxed nessages,
of fering on Novenber 13, 1979 to pay only what the na@j ority of non-uni on conpani es
were offering, and then arguing a nonth later that "while not plead ng poverty", he
could not absorb total Sun Harvest costs, as though novenent in parts of the
package mght |ead to a contract.

Athough the Lhion indicated the parties mght be at inpasse, based upon
Bertucci 0's conment about not being able to absorb the total Sun Harvest package,
It sought a formula for novenent. The Lhion's negotiator testified that "since
Respondent had conpl ai ned so nuch about noney, " she hoped novenent in these areas
woul d constitute a "breakthrough". Thus, at the parties' January 25th neeting, the
Lhi on cane down a nickel in nost categories and nade novenent on other cost itens,
such as retroactivity and benefits. S nce the proposed rates were still above Sun
Harvest, the strategy of having Sun Harvest be a "settlenent” was obviously alive.

Bertuccio in fact responded by increasing all hourly wages inits

January 31st proposal and "thank[ing] the Lhion ...
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for exhibiting concern over [its] economic condition by reducing its wage proposal
inthe last offer,” ALJD at 51. h February 27, 1980, the Lhion cane down anot her
ni ckel , though sone of its wage proposal s were again contingent upon its not having
certain i nfornation.

Apparent |y wages were not discussed again until April 2, 1980 when
Respondent went up a nickel in nost categories, and the Lhion cane down a nickel :
Respondent told the Lhion there was not nuch |eft to offer on wages, but did not
claiminpasse. In My, there was further novenent on both sides. Respondent's
pi ece rate now approxi nated Sun Harvest | evel s and the Lhion cane down in sone
categories and in the piece rate.

| cannot find further discussion of wages at any of the neetings in
June. Anonth later, and after telling the Lthionin April that there was not nuch
left on wages, Respondent unilaterally raised its general |abor wages $.25 hour and
its piece rate $.035. h July 12th, the parties net again. The ALJ found that the
Lhi on had reduced wages to Sun Harvest |levels in nany categories, e.g., general
| abor was reduced to $5.00/ hr; heavy equi pnent operator was reduced to $6. 20;
irrigators to $5.10. See ALID p 67.22 Respondent asserted that it coul d not absorb
the high cost of wages and the high fund contributions in the sane year, once agai n

signaling that adj ustnent was possi bl e.

““There is a discrepancy between the wage | evels in the ALD and those in RX
10, Charts 14A 15. In the absence of any explanation for this, | amrelying on the
ALJ' s findings as concl usi ve.
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h August 4, the parties had their next to last neeting. Respondent re-proposed

its $3.75/hr general labor rate. The Lhion asked if this was Respondent's final

of fer and Respondent said "No", "[it] woul d have to exanmine the total economc

inpact." The parties net for the last tine before the unfair |abor practice

proceedi ngs on Septenber 2, 1980 wth no change i n Respondent’ s position on wages.
2.

There is no rigid test for determini ng whether inpasse exists. e
takes into account, "the bargaining history, the good faith of the parties in
negoti ations, the inportance of the issue or issues as to which thereis
di sagreenent, the contenporaneous understanding of the parties as to the state of
negotiations." Taft Broadcasting . (1967) 163 NLRB 475, 478, rev.den (DCQr
1968) 395 F7d 622. FHnally, as pointed out by the Gourt of Appeals in DAl Porto,

there can be no i npasse where "a cause of the deadlock is the failure of one of the
parties to bargain in good faith." Wile there is no question that the issue of

wages was inportant, by every other neasure of the Taft Broadcasting "test" it is

hard for ne to see i npasse.

Gertainly there could not have been inpasse through August 2, 1979
because economc proposal s had not even been exchanged. And when Respondent did
submt its first economc proposal, it had already unilateral ly rai sed wages, thus
renovi ng the Lhion fromany role in their determnation, and, noreover, refused to

bargain over a large part of the unit. Though the
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parties were clearly apart on wages at this point, | cannot concl ude that
Respondent' s bad faith did not contribute to that di sagreenent.

Despite the parties' contuining di sagreenent over wages, Respondent did
not even hint at the possibility of inpasse until April 2, 1980 when it indi cated
that it did not have nuch left to offer. And then after naki ng mnor novenent in
My (as though there was not nuch left) inJuly it unilaterally rai sed wages in
excess of any increase it had offered at the table. By August 1980 when the Lhi on
started to cone down to Sun Harvest | evel s, Respondent declined to cl ai mi npasse
when asked if it had nade its final offer. FRather, it indicated that it needed to
study the entire proposal to determne its economc inpact, clearly indicating that
further negotiations were still possible.

h top of this, Respondent never cane out and said it couldn't afford to
pay Sun Harvest wages, though Bertuccio apparently believed it. Instead, it
repeated y signalled to the Lhion that adjustnents in the total package mght |ead
to an accoomodati on. As late as January 1980, its negotiator "thanked' the Lhion
for exhibiting concern over it's economc position which led to a series of
adjustnents in the parties' wage packages. Throughout these negoti ations
Respondent continual |y pitched its disagreenent over wages on grounds that kept the
Lhion's hopes alive at the sane tine as it frustrated them which naintai ned the

di st ance between t hem

39



GONOLWLE (N
| concl ude that Respondent has not net its burden of proving "as a
natter of historical fact” that it was at inpasse over wages. | find that its bad
faithin other areas contributed to the parties differences on wages and that, as a

result, it cannot claimthat "good faith" differences woul d have | ed to deadl ock.



KR

By authority of Labor Gode section 1160.3, the Agricul tural Labor
Rel ations Board (Board) hereby orders that Respondent, Paul W Bertuccio, its
officers, agents, successors, and assigns shall nakewhol e al | agricul tural
enpl oyees enpl oyed fromthe comnmencenent of bargai ning i n January 1979 through
April 1, 1981 for all |osses of pay and other economc | osses they have suffered as
aresult of Respondent's failure and refusal to bargain in good faith, such anounts
to be conputed i n accordance wth established Board precedents, plus interest
t hereon, conputed in accordance wth established Board precedents.

DATHD Mrch 29, 1991
e
B )

THMAS SCBEL
Adminstrative Law Judge
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