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CEA S ON AND CERTI H CATI ON GF REPRESENTATI VE

O August 4, 1989, pursuant to a Petition for Certification
filed by the Lhited FarmVWrkers of Arerica, AFL-AQ O (UFWor Union),
the Agricultural Labor Relations Board (ALRB or Board) conducted a
secret ballot electionin a bargaining unit conprised of all the
agricul tural enpl oyees of Triple E Produce Corporation (Epl oyer or
Gonpany) in the Sate of Galifornia.

The final tally showed 297 ballots for and 61 bal l ot s agai nst the
Petitioner. An additional 141 challenged ballots were insufficient in
nunber to reverse the outcone of the el ection.

Follow ng a 10-day evidentiary hearing into the Enployer's tinely
filed objections to the election, Investigative Hearing Examner (IHE) Thonmas
Sobel issued a decision in which he dismssed virtually all of the Enpl oyer's
obj ections but also held that the Board's neutrality had been inpaired by a
Board agent's overruling of the Enpl oyer's denial of access to Unhion

organi zers and, on that ground al one, recommended that the results of the



el ection not be certified.

Thereafter, the Ewpl oyer, the Unhion, and General (ounsel each filed
exceptions to the IHE s Decision (IHED), wth briefs in support of their
exceptions, and General Gounsel filed a response to the Enpl oyer's exceptions.

Pursuant to Labor Code section 1146,% the Board has del egated its
authority inthis natter to a three-nenber panel of the Board. The Board has
consi dered the attached decision of the IHEin light of the record and the
exceptions and briefs of the parties and has decided to affirmthe |HE s
rulings, findings, and conclusions, but only to the extent consi stent
herewth, and to reject his recommendation that the el ection be set aside.

Al though the Enpl oyer endorses the | HE s recommendation that the
results of the election not be certified due to Board agent conduct, it
believes the IHE erred in not finding additional grounds for his
recomendati on. The Enpl oyer contends that the Uhi on conducted a canpai gn of
fear and inti mdation whi ch perneated the at nosphere surroundi ng the el ection,
thereby interfering wth the enpl oyees' right to exercise free choi ce and
affecting the results of the election and urges the Board to so find. The
Lhion and General (ounsel except to the IHE s basis for setting aside the
el ecti on.

Hection Set Aside Due to Board Agent Gonduct

The Uhion and General (ounsel independently except to the |HE s

finding that a Board agent overstepped his authority in

YA section references are to the Galifornia Labor Code unl ess ot herw se
speci fied herein.
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aut hori zi ng the Uhion to take post-work access, notw thstandi ng the Ewl oyer's
deni al of such access due to alleged viol ence, and that such conduct i npaired
the Board' s requisite standard of neutrality in election natters.

W agree wth the IHE for the reasons stated by him that it is for
the Board ultinately to determne whether an enpl oyer may validly suspend
access to its premses as a neans of attenpting to curb all eged acts of
access-rel ated violence. Thus, we concur in his further finding that the
Board agent shoul d have refrained frominjecting hinself into the di spute
bet ween the Enpl oyer and the Uhion in order that the parties mght be able to

preserve the option of referring the natter to the Board.? That

havi ng been said, and the act having been done, the question which is now
before the Board is sinply whether the agent's action falls wthin a statutory
ground for setting aside the election. For reasons set out bel ow we concl ude
that the agent's ruling could not have affected the results of the el ection.
(Labor (ode § 1156. 3(c).)

Title 8, CGalifornia CGode of Regul ations, section 20900 et seq.
grants union organi zers a pre-election right to, inter alia, enter an

enpl oyer's property for up to one hour in order to

Z The IHE was of the viewthat by resolving the question in the
field, the Board agent preenpted the Board i n decidi ng whet her the Enpl oyer in
this instance could have validly justified the denial of access on the basis
of perceived violence. As he pointed out, had the Lhi on conceded t he
Enpl oyer's position, it could have |ater raised the i ssue before the Board in
the formof an unfair |abor practice charge alleging an unl awful denial of
access or, should it have lost the election, in the formof an objection
alleging that the denial of access affected the results of the election.

17 AARB Nb. 15 3.



comuni cate w th enpl oyees who have finished work. Were, as at Triple E
crews conplete work at different tines, union organizers nmay neet wth each
crewas it finishes work provided they do not interrupt any ongoi ng work.

(Gournet Harvesting & Packing (1978) 4 ALRB Nbo. 14.)

The pertinent facts are as follows. O August 2, 1989, two days
prior to the el ection, the Enployer's Caffese Field was the site of tonato
harvesting activity by three i ndependent crews totaling approxinately 270
enpl oyees. In conjunction wth a strike called by Triple E enpl oyees on July
24, 1989, one week before the Lhion filed the Petition for Certification,
about 75 pickets were assenbled at the intersection of the Enployer's field
access road and the public hi ghway. ¥

Far m manager Tom Qui do advi sed UFWorgani zer Eren
Baraj as that the nunber and size of crews were such that the uni on woul d be
entitled to 17 access takers. Q@i do also inforned Baraj as that no access
woul d be allowed until after the last crew had finished work. Quide's
restriction of access at that point appears based on his msinterpretati on of
applicable rules. As he expl ai ned:

Oce all crews were done . . . access takers could go in ...
that's the way access is to be taken, at the end of the day
when all the crews are stopped.

A short tine later, Barajas could see nenbers of at |east two crews getting

into their vehicles and preparing to | eave the work

¥ It appears there is no foot traffic in or out of the fields; enpl oyees

travel in private vehicles such as vans carrying as nany as 12 enpl oyees or
buses provided by | abor contractors.
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site. He and the other designated access takers hurried towards the departing
enpl oyees but were |argely unsuccessful in naking contact with them

At hearing, Quido conceded that enpl oyees were in fact |eaving work
before the organi zers entered the field and acknow edged that the access
takers were nerely attenpting to reach departing enpl oyees, to persuade them
torenmain at the work site in order talk to them Quido could see eight
access takers who were,

. trying to nake [departing enpl oyees] stay so they could tal k

to these people . . . [Qiido observed thenj standing in front of
the vehicles as the people were trying to leave . . . [to nake]
themstop ... | sawthemgrabbing onto the mrrors of the vans .

hol di ng onto the door, telling the people to stop the vans.

After the organizers returned to the edge of the field and were
preparing to take access to the third crew Qiido asked one of the Sheriff's
deputies who was in the area at the tinme to informthe Uhion that no
additional access would be permtted. He would later testify that the reason
he gave the deputy at the tine was "all the violence that had just occurred
when the UFWhad rushed the field.” But Quiide' s assertion of violence as a
basis for restricting access to the last crewis unsupported by his
testinonial account. Furthernore, if acts of viol ence had occurred, there is
no indication that he had any know edge t hereof when he invoked the total ban
on access.

Wen Barajas initially chal |l enged Qui de's understandi ng of the
Board' s access regul ation, Qiido said he told the organi zer, "V¢ had an
agreenent. |'mholding ny end of it [to permit access after the last crew

finishes]. Now you hold your
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end of it." Qiido |later explained to Board Agent Ed Perez that he woul d deny
access to the last crew "due to the fact of all the problens that have just
occurred out there . . . Hren and | had an agreenent. He broke it. They
charged the field." Qven Barajas vigorous objection to Quide's reading of
the rel evant access provisions, and the organi zer's insistence that he was
entitled to take access to each crewas it finished work, we find no record
basis for concluding, as apparently Quido did, that the Lhion was willing to
voluntarily relinquish its entitlenent to access.

Perez advi sed Quido that the Union had correctly
interpreted the pertinent access provisions and therefore he woul d aut hori ze
the organi zers to take access. As it turned out, access was never effectuated
as nenbers of the last crewleft the field before the access takers coul d
reach t hem

Based on the foregoing, the I|HE found a usurpation of the Board s
authority and therefore that the Board s neutrality in election natters had
been conpromsed. In accordance wth his reading of the Board's decision in

Sam Andrews' Sons (1989) 15 ALRB Nb. 5 (Andrews), he concl uded that the

el ection nust be set aside.

In Andrews, the Board set aside a decertification el ection upon
finding that the Board' s neutrality had been conprom sed when a Board agent
permtted hinself to be drawn into a di spute between the parties. There, a
Board agent acceded to the request of a group of pro-union enpl oyees to neet

wth themin order to explain the status of outstandi ng backpay orders
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involving their enployer. Hs comments were | ater taken out of context,
distorted, and nade the subject of a pro-union flyer which was w dely
distributed prior to the election. The Board stated in that case that once
partisan alignment or a conpromsing of the Board's neutrality by one of its
agents has been established, the Board nay set aside the election. (See

Mont erey Mishroom Inc. (1978) 5 ALRB Nb. 2; Ace Tomato Gonpany, Inc. (1986) 12
ALRB No. 20; Tani Farns (1987) 13 ALRB No. 25.)

V¢ are not persuaded, however, that here the Board agent's conduct
reasonably served to inpair the Board's neutrality. GCertainly there was no
partisan alignnent under Andrews since the agent interpreted the rel evant
access provisions in accordance wth their uniformapplicationin all pre-
el ection settings. Hs statenent of the lawwas a correct one. Nor did the
Lhi on appropriate and msuse his admttedly proper presence or correct
statenents of the law for partisan advantage as in Andrews. Furthernore,
there is no evidence that the Uhion representatives who nay have heard the
di scussi on between Quido and Perez thereafter di ssemnated the contents
thereof to any enpl oyees. V¢ are not unmndful of the appl ause whi ch emanat ed
fromthe picket |ine just as the access takers began wal king into the field
but do not interpret that conduct to indicate that striking enpl oyees were
aware of the Board agent's discussion wth Qiido as the pickets woul d appear
to be outside hearing range of the two nen. V¢ therefore reject the IHE s

i nvocation of Andrews on these facts.
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Enpl oyer' s (oj ections to H ection

Having rejected the IHE s finding of Board agent conduct as grounds
for setting aside the election, we turn nowto the questi on whet her specific
pre-election acts of alleged violence, threats, or intimdation created an
at nosphere of fear and coerci on which would warrant setting aside the el ection
on that basis.

The el ection took place in a strike situation which was the product
of independent enpl oyee action inplenented prior to the intervention of the
Lhion. Like many strikes, the one at Triple E included picketing, epithet
calling, and denonstrations of hostility toward repl acenent enpl oyees. Wen
engaged in picket line activities, the striking enpl oyees were acting in the
sane nanner as they had prior to the invol venent of the Uhion. The evidence,
not by any neans concl usive, supports an inference, as denonstrated by the
presence of the synbols, that the pickets were indeed synpathetic to the ULFW
Nevert hel ess, the pickets conprised a "large and anor phous” group whose nenber
were not necessarily viewed as Uhion agents by nonstriki ng enpl oyees.

Canpai gn activity al one does not establish the requisite close connection wth
the union. (Gertain Teed Products Corp. v. NLRB (7th dr. 1977) 562 F.2d 500,
509-510 [96 LRRM2504].)

Moreover, in none of the incidents alleged to warrant overturning
the el ecti on have we di scerned direct evidence of Lhion conplicity.
Accordingly, we are limted to athird-party standard. The test for setting
aside an el ection because of third-party conduct is whether the conduct was so

aggr avat ed t hat
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it created an atnosphere of fear or reprisal maki ng enpl oyee free choi ce

inpossible. (T. Ito & Sons Farns (1985) 11 ALRB No. 36.) Aternately stated,

the issue is whether each of the allegations, if true, "so influenced
potential voters that a free choi ce [becane] inpossible.” (N.RBv. Advanced
Systens, Inc. (9th Ar. 1982) 681 F.2d 570, 575 [110 LRRM 3089].)

An incident involving violence, the throw ng of gravel and m nor
vehi cl e danage, did occur at one of the Enployer's fields two days prior to
the el ection. There was Uhion presence (access taking) at that tine, but it
was not in close proximty to the incident. There was al so a substanti al
pol i ce presence. V& condemm the gravel throw ng and vehicl e danmage and
strongly suggest that once a union has assuned an active role in a strike
situation, its role in nonitoring striker conduct is a proper factor to be
consi dered by the Board. The events conpl ai ned of, although clearly
I ndi cative of harassnent, and bordering on the |level of violence that has
caused this Board to set aside elections in the past (see, e.g., Ace Tonato

Gonpany, Inc./ George B. Lagorio Farns (1989) 15 AARBNo. 7 and T. Ito & Sons

Farns, supra, were not so tied to the Lhion's presence and activity that we

woul d set aside the election.

In sum the Enpl oyer herein failed to establish either (1) that the
UFWengaged i n obj ecti onabl e conduct which would tend to interfere with
enpl oyee free choice sufficient to affect the results of the election or (2)
that the conduct of third parties was such that it rendered free choi ce

i npossi ble. V¢ al so observe
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that there was no all egation of msconduct by the Lhion or even third parties
on the day preceding the el ection, on the day of the election or in or near
the polling area. The established msconduct was not attributable to the

Uhion, and did not tend to render free choice inpossible.?

¥ ps the precedents cited by our dissenting coll eague indicate,
this Board will set aside elections where it is shown that a general
at nosphere of fear and coercion exi sted and enpl oyees were denied a free
expression of choice. V¢ believe, however, that they address the particul ar
ci rcunstances reflected in those cases.

InT. Ito & Sons Farns, supra the Board set aside the el ection on the
basi s of nunerous incidents in which striking enpl oyees threatened | arge
groups of non-striking enpl oyees wth physical harm brandi shed sticks at
them bl ocked their vehicles, punctured a tire on a working enpl oyee' s
vehicle, and frequently threatened to report presunably illegal alien
repl acenent workers tothe US Immgration and Naturalization Service (INS).
Renewed threats to call inthe INS as well as newthreats of job | oss if
voters failed to support the Union, were made to nunerous voters on the day of
the el ection. The Board concl uded t hat

. . . the threats were wdespread, directed at a | arge portion of
the voting unit (i.e., non-strikers), repeatedly nade, acconpani ed
by sone acts of force and nmade during the tine workers wait In
ltne to vote, all wth the purpose of coercing workers to join the
strike or, on the day of the election, to vote for the Uhion.

The second of the cited cases, Ace Tonato Gonpany, Inc./ George B. Lagorio
Farns, supra, is simlar toltoinsofar as it also reveals a pattern of
actual, not just threatened, viol ence. Mreover, the conduct by Union
supporters was rejuvenated right through the balloting process and was
directed at the various |abor consultants which Ace had retained for the
express purpose of fostering an anti-Union vote by enpl oyees. The Board
concl uded t hat

The Uhi on adherents' viol ent conduct graphically denonstrated to any
anti - Uni on enpl oyees what they could expect if they 'crossed the pro-
Lhi on enpl oyees [presunmably by listening to the consultants and voting
agai nst the Uhion].

[fn. cont. on p. 11]
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Vot er D senfranchi senent

As a final and i ndependent ground for setting aside the el ection,
the Enpl oyer excepts to the IHEs failure to find that Board agents m sl ed
enpl oyees waiting in line to vote, causing themto | eave the polling area and
thereby effectively disenfranchising them Ve find no nerit in the exception.

CERIT H CATI ON G- REPRESENTATI VE

It is hereby certified that a ngjority of the valid votes have been
cast for the Lhited FarmVWrkers of Arerica, AFL-AQQ and that, pursuant to
Labor Gode section 1156, the said | abor organization is the excl usi ve
representative of all agricultural enpl oyees of the Triple E Produce
Gorporation in the Sate of Galifornia for the purposes of collective
bargai ning, as that termis defined in section 1155.2(a), concerning
enpl oyees' hours, wages, and other terns and conditions of enpl oynent.

DATED Novenber 22, 1991

BRUE J. JANAAN Chai rnan

JIMN BLSBEN  Menber

[fn. 4 cont.]

The factual setting in the case at hand differs in significant respects from

that which obtained in either Ito or Ace inasnuch as here there was no

consi stent pattern of conduct revived through the el ection or designed to

I nfl uence the manner in which enpl oyees woul d vote or whether they ultinately

woul d vote at all. A nost, the record reveal s isolated and unconnect ed

i nci dents in which striking enpl oyees sought to persuade their repl acenents to
w thhol d [ abor in support of the strike.
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MEMBER ELLI S, D ssenting:
Quided by this Board s decisions in Ace Tonato (., Inc./ George B
Lagorio Farns (1989) 15 ALRB Nb. 5 (Ace Tomato) and T. Ito & Sons Farns

(1985) 11 ALRB No. 36 (Ito), | would set aside the election in the present
case due to the atnosphere of violence and coercion created in the days
| eading up to the el ection.?

Inlto, the Board set aside an el ection where it was found that
prior to the el ection union supporters threatened | arge groups of workers wth
physi cal beatings and calls to the Immgration and Naturalization Service
(INS), bl ocked exiting vehicles, punctured the tires of one nonstriker, and
waved a stick at the enpl oyer's general manager. During the el ection, union

supporters canpai gned at the polling site and threatened those in

YWiile | agree with the Investigative Hearing Gficer's (1HE) concl usion
that the Board agent overstepped his authority by granting access over the
enpl oyer's objection, | also agree wth the majority that in the
cihr_cum;t ances of this case, the Board agent's conduct did not affect free
choi ce.

17 ARB Nb. 15
12.



line wth job loss and calls to the INSif they did not support the union.
Smlarly, in Ace Tomato, the Board felt conpelled to set aside an el ection
wher e uni on supporters tw ce trapped | abor consultants in their cars (once on
the day of the election), rocking the cars as if to tip themover and pel ting
themw th tomatoes and hard dirt clods, and attacked workers wth tonatoes and
dirt clods in an effort to force themto stop working and attend a uni on
neet i ng.

Here, it has been shown that union supporters repeated y attacked
and damaged enpl oyee vehicles trying to exit the fields. Twce, |one vehicles
were attacked wth no one el se around, undoubtedly creating anong the
occupants an acute fear of physical harm On the third occasion, on August 2,
1989 at Caffese Held, nunerous workers attenpting to | eave had their vehicles
bl ocked and assaulted by a large group of picketers, resulting i n damage to
several of the vehicles. On July 28, 1989 at Vdtanabe Field, a group of
pi cketers suddenly rushed the field, shouting insults and denandi ng that they
stop working, thereby frightening two crews of workers and causing themto
stop working. Lastly, in full viewof many workers, the nephew of the owner
of Triple E Produce Corporation was struck by a hard obj ect thrown by soneone
anong the group of UFWpi ckets.

In ny view these incidents are sufficiently simlar to those

involved in Ito and Ace Tonato to warrant setting aside the election. In all

three cases, |arge nunbers of workers were exposed to violent conduct in
response to their refusal to support the union, in this case, for exercising

their statutory right to
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continue working despite an ongoi ng strike. Such conduct is inherently
coercive and would naturally create fear that failure to support the union in
the upcomng el ection would al so precipitate retaliatory actions. Therefore,
the fact that the conduct was directed at the workers' refusal to join the
strike rather than expressly at their voting preferences did not preclude a
del eterious effect upon the exercise of free choice in the upcomng el ection.
As stated by the Fifth Arcuit Gourt of Appeal s:
Men judge what others wll do on given occasions by their prior
actions, and, less reliably, doubtless, by their statenments about
their intended future actions. S0 they assess what kind of folk they
are dealing wth and howthose folk are likely to react if crossed.
Even the inplicit threat of a club or pistol on the hip, wthout nore,
may be sufficient to influence significantly the conduct of those who
are cast in conpany wth the bearer.
(Hckory Springs Manufacturing Go. v. NLRB (5th dr. 1981) 645 F. 2d 506, 510

[107 LRRM2902].) The National Labor Rel ations Board, in a decision

involving threats of future violence if enpl oyees did not support the union
once el ected, but pertinent in any situation where violent conduct is not
expressly directed at enpl oyees' vote in the el ection, stated:

A canpai gn environnment in which a union threatens that violent
repercussions Wil ensue, shoul d enpl oyees choose to oppose it in the
future, is one in which there is substantial |ikelihood that enpl oyees
wll be inhibited fromexpressing their actual views, and is surely
one whi ch jeopardi zes the integrity of the election process. It can
hardly be gainsaid that an enpl oyee faced wth union threats of
personal injury wll think twce before pinning on a "vote no" button
or passing out antiunion literature. A union can, by stilling the
voi ces of just a few enpl oyees who oppose it, successfully paint a
false picture of its support anong the el ectorate and t her eby
g}f Ihuence the votes of those enpl oyees who find thensel ves undeci ded.
C

14.
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threats may well have an additional indirect effect on other workers
who mght have been swayed agai nst the union, had the voices of all
enpl oyees been heard. Mreover, in any given case, dependi ng on the
nunber, nature, and severity of the threats invol ved, sone enpl oyees
who are either uncertain, or otherw se opposed to the union, wl|
likely be inclined to opt for the safety of capitulation and deci de to
cast their ot wth the uni on—+the secrecy of the ballot box

not wi t hst andi ng.

(Home & Industrial D sposal Service (1983) 266 NLRB 100, 101 [112 LRRM 1257].

Lhli ke other countries, this nation's el ectoral process has reached
a point where individuals, organizations and issues are determned in a fair
and orderly manner.

The acts which took place inthis case are intolerable. The
saf eguardi ng of the election process in the agricultural fields of Galifornia
IS as necessary as any other election. Wen individuals of different
| anguages, cultural heritage and political experience are involved, as in this
case, an even nore stringent requirenent nust be net in conducting an
el ection.

Intaking the viewthat this election should be set aside, | amal so
mndful of the adnonition delivered in Ace Tomato that this Board "w Il not
tolerate viol ence in connection wth its elections.” Such conduct is
I nherently destructive of the free and uncoerced choi ce of a coll ective
bargai ni ng representative promsed to every agricultural enpl oyee by the
passage of the Agricultural Labor Relations Act, and | believe that this Board
nust be diligent in deterring its repetition. | therefore respectfully
di ssent .

DATED.

JIMBELLIS, Menber

15.



CASE SUMVARY

Triple E Produce Corporation 17 ALRB No. 15
(URWY Case No. 89-RG 3-M
THE DEQ S ON

Pursuant to a Petition for Certification filed by the Uhited FarmWrkers of
Anerica, AFL-AQ O (URWor hion), an el ection was conducted by the Agricul tural
Labor Relations Board (ALRB or Board) anong all the agricultural enpl oyees of
the Triple E Produce Gorporation, a San Joaquin Gounty tormato grower. Nearly
500 enpl oyees participated in the el ection which was hel d under strike
conditions on August 4, 1989. The final official tally of ballots showed that
297 votes had been cast for and 61 votes against the Petitioner. An

addi tional 141 chall enged bal | ots were not resol ved as they were insufficient
I n nunber to have affected the outcone of the el ection.

Fol l ow ng a 10-day evidentiary hearing into objections to the el ection tinely
filed by the BEnpl oyer, the Investigative Hearing Examner (IHE) assigned to
the case i ssued a decision in which he recoomended that the el ection be set
aside on the grounds that the Board s neutrality in election matters had been
conprom sed when a Board agent authorized the Lhion to take pre-el ection
organi zational access notw thstanding a supervisor's ruling that access woul d
be deni ed due to all eged viol ence. The | HE found no evi dence of Board agent
bias in the action but believed neverthel ess that the basis for the Ewl oyer's
deni al of access invol ved questions of fact and | aw which were solely wthin
the Board s purview but which had been preenpted by the Board agent's conduct.

The | HE al so examined the Enpl oyer's contention that various acts of viol ence
created such a coercive atnosphere that enpl oyees coul d not have exerci sed
free choi ce regardl ess of whether the all eged conduct was attributable to the
Lhion or only to its supporters. A though the | HE found two incidents of
vandal i smto enpl oyee vehi cl es whi ch he characterized as "aggravat ed"

m sconduct, he found no basis for attributing responsibility for those acts to
a party tothe election; i.e., the Lhion. He ruled, therefore, that he was
conpel led to apply the so-called "third party" standard whi ch exam nes conduct
according to whether it rendered enpl oyee free choice "inpossible.”" He

concl uded that, against a strike background that was largely peaceful in
nature, and after considering the size of the Lhion's ballot nargin, the
proven msconduct was such that it would not have tainted the atnosphere in
which the el ection was held and therefore woul d not warrant the setting aside
of the el ection.



BOARD DEQ S ON

Uoon consi deration of the IHE s Decision in light of the record and the
exceptions and briefs of the parties, the Board affirned his findings wth
regard to the allegations and evi dence of pre-el ection viol ence and concl uded
that the Enpl oyer had not established interference wth enpl oyee free choice
as a grounds for setting aside the el ection.

The Board, however, declined to adopt the | HE s recommendation that the

el ection be set aside on the grounds that the Board agent's ruling on access
served to conpromse the Board s neutrality. The Board concl uded that since
the Board agent had set forth a correct statenent of the law and there was no
msuse of his ruling by the Uhion and, further, no dissemnation to enpl oyees
regarding the dispute in the field between the Board agent and the Ewwpl oyer's
supervi sor, the Board s neutrality was not conprom sed.

CERTI F CATI ON GF REPRESENTATI VE

The Board certified the Uhited FarmWrkers of Anerica, AFL-AQ as the

excl usi ve representative of all agricultural enpl oyees of the Triple E Produce
Gorporation inthe Sate of Galifornia for purposes of collective bargai ni ng
wth respect to its enpl oyees' hours, wages, and other terns and conditions of
enpl oynent .

D SSENT

Menber HIlis would find that the acts of violence coomtted prior to the

el ection were sufficiently close to those found adequate to justify setting
aside the results of elections in T. Ito and Sons Farns (1985) 11 ALRB Nb. 36
and Ace Tomato (0., Inc./George B. Lagorio Farns (1989) 15 ALRB No. 7 that he
woul d reach the sane result in this case and set aside the el ection.

* * *

This Case Summary is furnished for information only and is not an official
statenent of the case, or of the ALRB.

17 AARB Nb. 15
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This case was heard by nme in Sockton, Galifornia on various days in
August and ctober, 1990. Briefs were filed by General Gounsel, and the
Enpl oyer (but not by the Lhion) in February, 1991. O July 24, 1989, the
enpl oyees of Triple E Produce Qorporati on went out on strike; a few days
later, the Uhited FarmVrkers of Arerica, AFL-A Q began an organi zati onal
canpai gn anong the strikers which led to the filing of a Petition for
Certification on July 31, 1989. (O August 4, 1989 the Board conducted a
secret bal |l ot el ection.

Because the nunber of unresol ved chal | enges was nore than enough to
affect the outcone of the election, the Regional Drector conmenced an
I nvestigation and subsequently issued his recommended di sposition of the
chal lenges. After the Board affirned the Regional Orector's concl usi ons,

Triple E Produce Corp (1990) 16 AARB No 5, a revised Tally of Ballots issued

showi ng the foll ow ng results:

UFW 297
Nb- Uhi on 61
Uhr esol ved Chal | enges 141
Tot al 499

Wiile the Chall enged Ball ot procedure was taking its course, Triple E
tinely filed (bjections to the Hection which, after "screening" by the

Executive Secretary, were reduced to the foll ow ng:



1. Wether the URPW through its agents, representatives, and
supporters, interfered wth the fair operation of the el ection
process by directing agai nst the enpl oyees of the Enpl oyer and
of its labor contractor enpl oyees a canpai gn of vi ol ence,
threats of violence, property danage, intimdation and coercion
whi ch, together, created an at nosphere of fear and coercion
rendering a free choi ce of representation inpossi bl e.

2. Wether the UFW through its agents and representatives,
violated the Board s access rules and, if so, whether such
conduct had a tendency to interfere wth enpl oyee free choi ce
to such an extent that it affected the results of the el ection.

3. Wether the ALRB, through its representatives and agents,
aut hori zed the taking of unlawful worksite access and, if so,
whet her such conduct had a tendency to interfere wth enpl oyee
free choice to such an extent that it affected the results of
the el ection.

4. Wether the ALRB, through its representatives and agents,
exhi bited bias or the appearance of bias by referring to UFW
representatives taking access on the Enpl oyer's property as "ny
peopl €" and by authorizing alleged illegal worksite access and,
If so, whether such conduct had a tendency to interfere with
enpl oyee free choice to such an extent that it affected the
results of the election.

5. Wether any of the enpl oyees who worked in the Nornan field
harvest or in the Mllareal crew on August 4, 1989 were
eligible to vote and, if so, whether the Board agents' refusal
to all ow such enpl oyees to vote or their failure to explain the
Board's chal l enge bal | ot process had a tendency to interfere
w th enpl oyee free choice to such an extent that it affected
the results of the el ection.

1.
Prior to considering the evidence in support of the objections, | wll
di scuss two prelimnary questions concerning what is in evidence. A good deal
of the strike activity was nonitored by the San Joaquin Gounty Sheriffs

Departnent whi ch vi deotaped sone of it. The Enpl oyer nade use of these tapes

by



i ntroduci ng a conposite tape of two separate events, one of which shows Jon
Esfornes, the nephew of Triple E s owner, reacting as though® struck by
sonet hi ng; the other of which shows picket |ine msconduct at Caffese FHeld on
August 2, 1989.

The Lhion offered all the tapes into evidence on two grounds: first, that
| could not nake a sound deci si on about the objectionabl e nature of the
incidents on the conposite tape w thout understanding the flow of events
| eadi ng up to them and second, that the full videotape record woul d
denonstrate that the strike was predomnately peaceful .

So far as purpose (1) is concerned, Gounsel for the Unhion was instructed
to provide specific tine codes for the videotape sequences which, according to
her, supplied the context for considering the excerpts in evidence; wth such
tine codes, | would not have to search for relevant "contextual naterial."
Despite ny holding the record open for Gounsel to provide such tine-codes, and
despite ny issuing an Qder to Show Cause why she had not submtted themafter
the deadline for their submssion had passed, | received neither the codes nor
any expl anation about why | had not received the tapes. | therefore decline
to reviewthe tapes for whatever light they nmay thrown on the injury to Jon or
the all eged msconduct on August 2nd.

Havi ng struck the tapes for this purpose, it remains to

Y'n describing Jon's reacting "as though struck”, | amnot intimating
that he was not struck; indeed, | shall find that he was. However, the tape
only shows his reaction: if Jon hadn't testified that he was hit by sonet hi ng,
| would have to infer the cause of the reaction seen on the tape.

4



consi der whether or not | shoul d consider themfor the second purpose. M
dom nant reason for accepting themwas that they represented an opportunity,
rare to the admnistrative process, to actually see a good deal of the strike
activity.

d course, even to think of the tapes as permtting one to see "what
happened” on thembegs the Enpl oyer's objection that "what happened” on t hem
Is irrelevant because this proceedi ng only concerns the conduct set for
hearing. Indeed, at the hearing, the Enpl oyer urged a variation on this thene
when it argued that testinony about the "rel ative anount” of viol ence was
irrelevant. The Enpl oyer's argunent is a powerful one, for just as one wave
can sink a ship no natter how cal mthe sea otherw se, so it can be argued t hat
ny concern here is only wth that which upset the el ection process.

However, in the absence of a catastrophic event, and to the extent ny
task is to determne if the events in question spoiled the "atnosphere” in
which the election took place, | believe that to the extent "nothi ng happens”
on the portions of the tape the Enpl oyer chose not to put in evidence, the
tapes are relevant. To return to ny anal ogy agai n: in considering whet her
sone rough seas woul d have spoiled a trip, it should hel p to know that cal m
seas generally prevailed.? To viewthe tapes hour-after-hour is to realize

that for a great deal of tine the

2_In treating the tapes as relevant for this purpose, I ammndful of ny
excluding themfor the narrower, "contextual " purpose wth respect to the
events of August 1st and 2nd di scussed above.



strike was just so nuch background and that it was, as both Sergeant Hol man
and Sergeant MIls testified, largely peaceful .?

The final evidentiary point | shall discuss is the Ewployer's contention
that it was error for ne to refuse to permt enpl oyees to be questi oned about
whether or not they were "fearful” or "afraid." The authority for the

Enpl oyer's argunent is Triple E Produce Gorp v Agricultural Labor Rel ations

Boar d(1983) 35 CGal 3d 42, in which our Suprene Gourt noted that testinony of
this kind was rel evant to the questi on whether "statenents nade to a handf ul
of enpl oyees nay reasonably be anticipated to reach a | arger part of the work
force." 35 Cal 3d at 55 Gontrary to the Ewpl oyer's contention, the Gourt in
Triple Edid not treat the testinmony as generally rel evant to an out cone
determnative standard. |Indeed, to read the case as requiring ne to general ly
consi der testinony about workers' feelings would require ne to ignore the
Qourt's clear statenent that:

[In] assessing the effect of [a] threat, we do not inquire

Into the subjective individual reactions of a particular

enpl oyee but rather determne whether the statenents,

consi deri ng the circunstances surroundi ng their utterance,

reasonabl y tended to create an atnosphere of fear and
coercion. 35 Cal 3d at 55

Qur Board has declined to read Triple E in the nanner urged

% decline to pernit any additional briefing on ny use of the tapes for
the purpose. The Enpl oyer has seen all the tapes and is in a position to know
what is on them The two purposes for ny taking the tapes were clearly
di stinguished at trial and the tapes "show what they show' w thout the need
for any commentary.



by the Enpl oyer. Thus, in Agri-Sun (1988) 13 ALRB No 19, the Board relied
upon Triple Eto justify its disregardi ng testinony about the reactions of

i ndi vidual workers. Strong policy reasons support such a view "If the Board
were to rely upon evi dence obtai ned fromthe voters thensel ves, it woul d be
necessary in a disputed election to elicit testinmony froma | arge nunber of
individuals to determne the actual (net) effect of particular canpai gn
tactics .... Hence, very cunbersone investigations woul d have to be nade in a

| arge nunber of cases."” Bok, The Regul ation of Canpai gn Tactics In

Representati on Hections Under the National Labor Relations Act (1964) 78 Harv
L Rev 38, 40 n. 8

Federal authorities agree. Thus in NLRB vs Southern Health Gorp (1974)

514 F2d 1121, 1126, the Gourt noted that in contested el ection proceedi ngs
"[t]estinony by voters as to their nmotivation in voting is likely not to be

satisfactory or useful", and in NLRB vs d ssel Packing (o (1969) 395 US 575,

608, the Suprene Court "rejecte[d] any rule that requires a probe of an
enpl oyee' s subj ective notivations as involving an endl ess and unreliabl e
inquiry." Fnally, the NLRB had repeatedly rul ed that "the subjective
reacti ons of enpl oyees are irrelevant to the question whether there was, in
fact, objectionable conduct Ererson Hectric G (1980) 247 NLRB 1365, Hectra
Food Machi nery Inc., (1986) 279 NLRB 297.

2.

(n the evening of July 19, 1989, a group of workers froma nunber of

tomato conpanies in the Sockton area, including Triple



E attended sone sort of presentation on pesticides. Wo called the neeting,
and how the subject of pesticides related to the subsequent discussion, is not
clear fromthe record. In any event, URWrepresentative Eren Baraj as was
present. After the presentation, Luis Magana, apparently the head of sone
kind of organization of Triple E enpl oyees, asked the audi ence to stay in
order to discuss obtaining a raise. Barajas stayed for this part of the
meeting, too.?

The group, which consisted of about 75 workers, was not entirely from
Triple E  Wrkers fromAce Tonato and San Joaqui n/ LOL Farns, two ot her
Sockton area tomato growers, were al so present. The group deci ded to ask
Triple Efirst about a rai se because the Gonpany was the |argest of the area
growers and the group thought that whatever Triple E did, the others woul d do.
Hve representatives were sel ected to neet wth the CGonpany; according to
Baraj as, he was asked to go al ong.

Though there was sone talk of a strike at the neeting, no decision to
strike was made. X 162. To the extent there was strike talk, Barajas
testified that he advised the group not to strike, but to organize. ("I

recoomend ....that it was better to ...sign union cards, try to get the Uhion,

sonet hi ng di fferent

nits brief, the Enpl oyer argues that because Barajas i s an organi zer,
one of his purposes in going to the neeting was to organi ze the tonato
workers. Post-Hearing Brief, p5. Barajas did testify that he woul d "find out
fromthe neeting "whether there woul d be an opportunity to...organi ze
wor kers;" however, he denied attending the neeting in order to organize. It
\r/]\as not ixnlg%, mnd to go and organi ze....l [went] because | [was] told to be
there." y
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but is not a strike.® But they decide to go to the Gonpany and ask for a
raise. If the Conpany refuse it, to go on a strike." X 12)

The next day, July 20th, the group net wth Triple E s ower Nate
Esfornes, and with Esfornmes' farmnmanager, Tom Quido. Though Baraj as
i ntroduced hinsel f, he did not reveal that he was a UPWrepresentati ve.
According to Nate Esformes, the neeting began w th Magana accusi ng hi mof
reneging on a promse to give the workers a raise. It ended wth certain
probl ens bei ng resol ved, but wthout a rai se being granted.

A though both Quido, and, at one point, Esfornes testified that Barajas
just sat and listened, Esfornes also testified that Barajas "seened to be
directing in the back by whispers, by notes as to what was going on." M:7° |
credit Quido' s account and so nuch of Esfornes' account as conforns to it: the
picture of Barajas as "mastermnd' is so noteworthy that it seens unusual for
Esformes not to have testified consistently about it and for Quido not to have
nentioned it at all.

The worker representatives reported back to the | arger group that
evening. After sone discussion, the group decided to call a strike agai nst

all three tonato conpani es. Though Baraj as

Mat ever Barajas' original notives for going to the neeting, fromthe
nonment he urged the group to sign authorization cards, it seens clear that he
had an organi zati onal purpose. Despite this, the uncontradicted evi dence
Indicates that the Uhion was not directing the workers' actions.

®Esformes testified that he only discovered Barajas' identity when he
spoke to Rob Carroll, the Conpany's attorney, after the neeting.



conti nued to counsel against striking, he was asked to be there when the
strike coomenced. "l told themthat it was not sonething plann[ed] by the
Lhion [so] it was not possible for ne to be there, as a union rep. But | told
them| wll do everything possible to go to the picket line...and try and give
advice to them or try to control people...." X.19’

The strike apparently began on July 24, 1979 with picketing at Triple E s
Wt anabe field | ocated at the intersection of Wst and Morada Lanes in
Sockton. Barajas was present at around 7:30 or 8:00 a.m as the picket line
took shape. Initially nunbering | ess than 100 workers, by noon it had grown
to between three and four hundred, swelled partly by Triple E workers and
partly by workers fromthe other growers. X 24

Little of note happened that first day, except that when Barajas net wth
Magana and the "strike coomttee” |ater that evening, he told themhe "saw
things on the picket line that...if | was running the strike, | [woul d] not
permt... such as drinking." X 26,29 Won hearing this, Mgana reacted
angrily, telling the workers they didn't need "sonebody fromthe outside"

telling themwhat to do. Barajas told the group he understood it

"Because the group which decided to call a strike consisted of only 75
workers and was drawn fromthe three tonmato conpani es, Respondent argues t hat
there coul d not have been a najority strike in any of the struck conpanies.
The argunent necessarily assunes that the only enpl oyees who went on stri ke
were those who attended the neetings which is not the case. According to
Respondent ' s own w tnesses, hundreds of pickets were outside the fields.

Wi | e the nunber of pickets tells us nothing about who their enployers were,
it does indicate that far nore than the nunber of enpl oyees who attended the
neetings went out on strike.
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was "their strike", but added that if they needed him they knew where to find
him According to Barajas, he was entreated by the workers not to pay
attention to Magana, X 30-31, and in fact continued to visit the picket |ine
over the next two days "to see what was happeni ng. "

O July 26, when Barajas arrived at the Enployer's Kinoto field, he saw
nenbers of the "conmttee" straggle out frombehind sone trucks. ne of them
a nan naned I delfonso, told himthat Conpany representatives had agai n refused
to grant araise. ldelfonso was disappointed. He told Barajas that there was
no way the coomttee could keep up the strike and he offered to hel p Baraj as
convince the strikers to let the UFWtake it over. X 35

| del fonso stood on the back of a pick-up truck and, after informng the
crond that the conpany had agai n refused the rai se, he recommended asking the
UFWfor help. ldelfonso and Barajas then clinbed onto the roof of a van and,
after being introduced, Barajas told the crowd that the Uhion was ready to
hel p, but that everyone nust understand a few Union "rul es":

| explain to themthat we play that not viol ence

thing. The | remnd themabout what | said in the

neeting.... | tell themthat we don't permt, when

we run any strike, anybody to drink on the picket

line. And also, | ask them as proof that they

really want the Lhion to represent them to sign

aut hori zation cards to have an el ection.

X 38

F nally, he explained about "access", promsing to petition to obtainit. UW
representatives Augustin Ramrez and Sefarina Garcia then passed authorization
cards anong the crowd which

11



renai ned toget her for perhaps two nore hours before Barajas invited
everyone to re-assenble at a | abor canp that evening.

At this point, | take |eave of the strikers in order to trace the actions
of ALRB representatives, and in particular those of Board agent Ed perez,
before Barajas, Bd Perez and Nate Esfornes neet the follow ng norning. A day
or two before Barajas clinbed aboard the van, Luis Migana has spoken to Perez
about obtaining "strike access" for the "coomttee.” As aresult, Perez had
cone to Sockton the evening before the events | have just related. | ndeed,
just before lIdolfonso told Perez that negotiati ons between the "conmttee" and
Triple E had broken down, Perez had been discussing "strike access" wth
Migana, Nate Esfornes, and the latter's attorney, Fob Carroll. MII: 132-133°

Curing these di scussions, the Gonpany nai ntai ned through Carrol | that
there coul d be no strike access because there was no strike. Pointing at the
crowd around the field, Perez said that it |ooked like a strike to him Sill
Insisting there was no strike, CGarroll argued that there was no point in
di scussi ng any ot her kind of access because no one had filed a Notice of
Intent to Take Access. Perez, believing that it was only a nmatter of tine

before an NAwas filed, explained that it was worth

®\ate Esfornes agreed that he net Perez for the first tine on the 26th of
July. Rather than describing an expl oratory conversation about "strike
access" for Magana' s group, Esformes described what the rest of the evidence
points to as a later conversation about UFWaccess. n the basis of the
record as a whole, | amtaking the above account as true.

12



di scussing the access question "now' so that everyone woul d be "that nuch
further ahead" should an NAbe filed. MI11:134

As best as | can understand the sequence of events, it was after the
di scussi on about access that Magana and his "commttee" net wth CGonpany
representatives behind the truck for another try at araise. | nake this
finding on the basis of Perez's testinony that after Magana told himthe
strike was going to continue, he gave Magana a packet of papers to file before
"stri ke access [woul d] be considered by the Board®" M11:139, and such a
conversation only nmakes sense if it took place before the UPWpassed out the
cards. It also appears that shortly after Perez advi sed Magana about what
Magana had to do to take access, Magana faded fromthe scene.

After the crowd had di spersed, Baraj as asked Augustin Ramrez to prepare
an NAfor filingwth the AARB. Barajas and Ramrez then went to the not el
where Ed Perez was staying, and Barajas sent UFWagent Lupe Castillo to Tracy
to serve the N A upon the Gonpany. Because the Gonpany di sputes the efficacy
of the NA | wll recount the events which underlie its argunent.

The NAis in evidence as UIFW6. Barajas testified that Ramrez
conpl eted it between 3:00 and 4:30 p.m and that Lupe Gastillo signed the
decl aration of service before he even | eft for Tracy to serve it. The reason

the proof was signed before delivery was that Barajas and Ramirez intended to

| odge the NAwth Perez in Sockton upon receiving word fromGastillo in

Tracy that service had been conpl eted. The recipient's nane was |eft

13



blank for either Ramrez or Barajas to fill in upon hearing it fromGastillo.

Barajas and Ramrez went to Perez's notel around 5:00 p.m where they
recei ved a phone call fromGastillo who told themhe had served the docunent
on Rebecca CGebedras of Triple Ein Tracy. Ramirez then filled in Gebedra' s
nane over Castillo' s signature and gave the docunent to Perez and Board agent
Micente Paala. X 43° Noting that this was not nornmal procedure, Perez asked
Paala to call their Regional Drector to determne if it was appropri ate.
Paal a did call the Regional dfice and the docunent was treated as filed by
the agents. ™

Jon Esfornes testified that the followng norning, July 27th, Captain
Md el land of the San Joaquin Gounty Sheriff's

%Perez testified that Barajas presented the NA for filing before
Gastillo called fromTracy, whereupon Perez said he coul d not accept it
because there was no proof of service, MI1:145-146. Barajas then expl ai ned
to Perez that Castillo was to call himat the notel to tell himwhen, and upon
whom servi ce had been effectuated. X 146-7.

Yxounsel for the Enpl oyer sought to deternine if the Regional Gffice had
approved the filing. The UFWobjected. | sustained the objection on the
grounds that Perez's and Paala s actions in accepting the N A on behal f of the
Board were actions wthin their official capacity and it nade no difference
whet her anyone el se had approved it. If it be wong to have accepted the NA
for filing, it nmakes little difference that the two Board agents acted on
their own. If it is not wong, Perez and Paal a cannot be faulted for deciding
to accept it over the doubts or objections raised by other Regional staff.

| do not findit wong. A though the Board' s Access Regul ati on provi des
that access commences upon the filing of a Notice of Intent To Take Access "in
the appropriate regional office" Title 8 Gode of CGalifornia Regul ations 8
20900 (e) (1) (b) I decline to read "appropriate regional office" as referring
toafixed location so as to prevent the Board fromsetting up conveni ent
satellite offices closer to activity wthin its jurisdiction.
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Depart nent appr oached hi mand his uncle to ask themhow the Conpany was goi ng
to respond to the Lhion's request to take access (11:64). Nate and Jon
responded that they had been advised by their attorney that "because of a
technicality" they did not have to provide access. 11:64 The technicality
Carroll referred to was Castillo' s signing the declaration of service before
servi ce had been effectuated. There was no contention then, nor is there any
now, that the Conpany had not actual |y been served. Though Jon admtted that
the Gonpany was initially "looking to deny access...until we had these
probl ens corrected’, he testified that his uncle decided to grant it because
Md el land told hi maccess woul d hel p relieve a potentially expl osi ve
situation. 11:106; 1:65

Perez testified that he called the neeting to explain that since an NA
had been filed, it was Board policy to try to work out a voluntary access
agreenent, MI11:10, 13, as indeed it is. See Title 8 Gode of Galifornia
Regul ations, 8 20900 (e) (1) (c) (2): "The parties are encouraged to reach
[voluntary] agreenents [on access] and nay request the aid of the ... board

nll

agents in negotiating such agreenents. (obvi ousl y

“"The Board's Hection Munual (which does not purport to be a final
statenent of the law) seens to encourage Board agents to take an ongoi ng rol e
in "nonitoring" access agreenent:

ACESS ACREEMENTS

If problens arise or there are |imtations on

access. ..encourage the parties to reach agreenents on
access; they nmay request the aid of the board agents
in negotiating such agreenents.
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treating the NA as effective, Perez told Nate "they [the Uhion] have a right
to access, so let's get on with the agreement.” MI1:163.%2 In Nate's
telling, Perez perenptorily told him "you' re going to have to [grant
access.]" M:10%

No matter who called the neeting, Nate confirned that he was initially
reluctant to grant access for both phil osophical and | egal reasons.
Nevert hel ess, deferring to the Sheriff's concerns, and recognizing that it was
only a matter of tine before a new unobjectionable NA could be filed, he
agreed to grant it. The parties then discussed the terns and it was agreed
that the ALRB s organi zati onal access gui delines woul d be fol l oned wth
respect to the nunbers of access takers and the designated access-tines. |t
was al so agreed that access woul d be permtted before the start of work, at
the end of the work, and, in the absence of a regularly schedul ed | unch-hour,

for a hal f-hour "lunch" period sonetine before md-day (the exact tine bei ng

I n negotiating such agreenents, consider what to do about
violations of an agreenent and possi bl e nmet hods of self-
enf or cenent .

8 2-1830

“Perez testified that Nate was opposed to access during the strike
because he thought it unfair that he be forced to permt strikers to attenpt
to persuade his enpl oyees to join the strike. MIl:14

BIf Perez said this, he was right. Despite the parties' negotiating
about access, the Regul ations al so provide that any such efforts to cone to
agreenent "shall not be deened grounds for delay in the taking of i medi ate
access once a |l abor organization has filed its Notice of Intent To Take
Access." Title 8 (ode of CGalifornia Regulations 8 20900 (e) (1) (c) (2
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of no inport.)"

Esfornes' feeling that he was voluntarily doing what was "right", as
opposed to what he had to do, would color his views of both Perez and of
subsequent events. For its part, the Uni on becane increasingly frustrated
over the next week, as it cane to feel that it was only getting what Esfornes
was W lling to give and not what it had a right to receive. ™ Increasingly,
Perez found hinself inthe mddle of the parties' disputes.

(e of the continuing sources of difficulty between the parties was how
to get the access takers in and out of the fields. The problemactually had a
nunber of di nensions, but for present purposes it does not oversinplify
natters too nmuch to say that over the course of the strike, the Unhion was to
becone prinarily concerned about getting access takers into the fields, and
the Enpl oyer about getting themout. Fromthe begi nning, however, the

nechani cs of getting in were a probl em Uhion

 The Regul ations provide that if there is no established | unch break
(as is usually the case when enpl oyees work pi ece-rate,) the lunch tinme access
period "shall consist of the tine when the enpl oyees are actually taking their
break." 1bid.

B Inits Post-Hearing Brief, the Enpl oyer argues that (1) it nmakes no
di fference whether the Uhion had any right to access because the parti es'
agreenent about access was controlling; and (2) that the Uhion never clained
that "any right of access" flowed fromthe NA citing a col | oquy between ne
and Gounsel for the Whion concerni ng whet her she was contendi ng that the Uhion
had access rights under the NA MI:55 1 reject the second argunent as a
natter of fact and the first as a natter of law Barajas testified that he
repeatedly conpl ained to Perez that the Enpl oyer was curtailing the Lhion's
"rights" under the NA nore inportant, the Board s access regul ati on provi des
that voluntary agreenents cannot operate to limt the anount of access under
the regulations. Title 8 Code of California Regul ations, 8§ 20900 (€)1(c)(2)
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representatives wanted to be able to drive their own cars into the fields, but
Nat e opposed this on the grounds that if woul d create insurance probl ens. He
insisted Lhion representatives either accept rides in conpany vehicles or wal k
in. According to Ramrez, the Lhion reluctantly agreed to be driven in
because it was getting close to the first "lunch" period and the Unhion did not
want to mss any opportunity to tal k to workers.

Augustine Ramrez and Perez al so testified that the conpany agreed to
have the conpany vehicles avail abl e before the actual access tine so that the
tine spent in reaching workers would not cut down on the anount of tine
avai l abl e for communi cation. Barajas was | ess definite: though he was certain
the matter was di scussed, he testified that he had the "inpression" the
conpany agreed to have cars available at |east 10 mnutes before the
desi gnat ed access periods. Nate and Tom Qui do apparent|y had anot her idea:
according to them the half-hour total access tine consisted of 5 mnutes for
entering the property, 5 mnutes for leaving and 20 mnutes for face-to-face
comuni cation. Such an inpression accounts for Nate's being continual ly
troubl ed by the anount of tine it took the Lhion representatives to | eave the
fiel ds.

A recurring probl emwas when to consider the workday to have ended for
the purpose of "after-work" access. Though Perez testified he told the
parties that the Board took the position that access was available to each

crewas it finished, he acknow edged that the conpany did not assent to this
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const ruction. %

The conpany did agree to notify the Uhion in advance of the
end of work so that union representatives could be ready to take access.

Wien the neeting broke up, Uhion representatives took | unchtine access at
the Kinoto field and, according to the Enpl oyer's wtnesses, at the Newcastle
field. | wll discuss what happened at Kinmoto first. According to Ramrez,
there were two problens at Kinmoto: first, Lhion representatives did not want
toride wth a labor consultant originally designated as one of the drivers,
and second, when the Uhion representatives did enter in Nate's car, he
deliberately drove slowy in order to cut dow the amount of tine available to
talk to workers before the end of the designated access period. Nate denied
driving slowy. It is agreed by everyone that enough non-strikers agreed to
jointhe strike that, when it was tine to | eave, the nowenl arged group coul d
not fit in conpany vehicles and had to wal k out.

Perez recall ed that the conpany delivered the access-takers at exactly
the right tine and that they had their full half-hour inthe fields. He also
testified that, upon seeing workers leaving his fields, Nate not only
conpl ai ned about having to all ow access in the first place, but al so about how
long it was taking everyone to | eave. Wen Perez told Esfornes that he had to

allowtine for people to walk out, and that the thirty mnutes

'® The Enpl oyer argues that Perez testified there was no di scussion about
how to construe the end of the workday at this initial neeting. However,
Perez testified he was "al nost positive" there was such a discussion. MII:
170-171.
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ended when the access-takers | eft the crews and not when they left the
fields, BEsfornes told himto fuck hinsel f."

According to Ramirez, the Uhion was unable to take access at all that
af t ernoon because the conpany failed to notify it before work ended. Nate,
however, testified that he gave about hal f an hour's notice to the Uhi on
representatives that first afternoon. Perez testified that he di scussed the
probl emof the UPWnot getting sufficient advance notice on the afternoon of
the 27th, thereby inpliedy supporting Ramrez's version that there was a
probl emabout after work access that day. MI11:33 About the events at Kinoto
on the first day, then, there are two factual disputes: (1) Wether or not
the Lhion had a full hal f-hour during lunch-tine and (2) Wether or not it
tinely received notification of the end of the workday.

In viewof the conflict between Perez's and Ramrez's testinony about
whet her the Unhion received a full-half hour at |unchtine, | decline to nake
any findi ng about which account is true. Through Ramrez was likely to be
alert to any problens in the Lhion's obtaining the access to which it believed
It was entitled, it is equally likely that Perez, who was involved in both
devel oping the guidelines for access and in nonitoring the parties' conduct
under them was equally likely to have paid attention to the parties' behavior
under them As indicated previously, | aminclined to believe that there was
a probl emabout whet her the Lhion was deni ed after work-access on the 27th.

M/ nmain point in considering these disputes is not to fault
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either of the parties, but to show the sort of perceptions that early
devel oped i n connection wth access.

As stated previously, the Enpl oyer's wtnesses testified that the URV7
al so took access at the Newcastle field where, according to Enpl oyer
W tnesses, other sorts of problens arose. Ranon Perez, a forenan of one of
the contractor-supplied crews at Newcastle, testified that four nen who
identified thensel ves as UFWrepresentati ves approached his crewin the
fields. 111:116 Explaining that they worked for the conpany, they asked the
enpl oyees to join themin their fight for a raise. As the workers ignored
their pleas, the access-takers first becane insulting, telling the workers not
to be "dunb" and that the strike woul d benefit everyone, before graduating to
thinly veiled threats, asking the workers "weren't we fearful...that they were
going to use violence." (I11:121) Athin one said loudly, "Véren't [they]
afraid there woul d be bl ood" (I11:122) and warned that the police coul d not
protect anyone outside the fields. (111:140) Perez testified that there were
approxi matel y 100 workers wthin 50 to 60 feet of this speaker who were in a
position to have heard. '’

Anita Castro also testified about an incident on July 27th at Newcastle
and she related roughly the sane remarks. A "thin man" told her that she

shoul d stop working, that the conpany was

' The peopl e who were in a position to hear were the Mllareal supplied
wor kers; though at one point Counsel for the Enpl oyer conceded that they
didn't vote, See I11:133, 200, 201, 205, the Mllareal crew appears on the
eligibility list. See QL1 | amtreating the workers of the crewas eligible
vot ers.
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just using thembecause of the strike, and that they shoul d be out of work
once the strike was over. As the crew continued to work, the "thin nan's"
tone changed: he called them"bastards" and "fucki ng wet backs", warned "there
woul d be bl ood", and that "they" would hit them M:10. Wen workers replied
that they worked to support thensel ves, the access-takers said that "if they
wanted to they would bring us food and [noney] for the rent." (IV:11) After
sone prodding, Castro recalled that the "thin one" said that police could
protect themin the fields, but not outside.®

These accounts have sone i nconsi stences (whether or not the "thin nman"
was speaki ng | oudly enough for everyone to hear), the phrasing of the "bl ood"
remark (a nore direct threat in Castro's telling and athinly veiled one in
Perez's), and Castro's testinony especially has sone jarring el enents (the
offer to help wth rent and groceries is out of keeping wth the insults and
the threats); finally, Castro had to be prodded to renenber the "police"
remarks. However, the major difficulty in themis not apparent on their face.

Both wtnesses testified clearly that this incident took place on the
27th of July. The July 27th date is inportant to the Enpl oyer's case because,
based upon it, the Enpl oyer argues

BCastro did not initially recall this, but had to be asked, "Vés there
any comment by the ' thin nan' about the police?" (I1V.19) GCastro al so
testified that she could only hear what the "thin one" said to her; when he
spoke to the others "I couldn't listen [hear] very well", (1V.:5), thereby
inplying (contrary to Ranon Perez's testinony) that the "thin nan" was not
br oadcast i ng what he sai d.
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that the Union inaugurated its canpaign with threats and that these threats
link the Lhion to all the subsequent msconduct. However, the crewlist for
the Mllareal crew in evidence as part of the Higibility List, GO,

indi cates that neither Ranon Perez nor Anita Castro worked on July 27th.

I ndeed, Anita Castro's nane does not even appear on the list at all.

Nowit is possible that Anita Castro worked under another nane or social
security nunber. It is also possible (and understandabl €) that both w t nesses
were confused as to the date. It is also possible that Perez and Castro are
descri bing two separate occasions, though to believe this would require ne to
bel i eve that the access-takers and the workers adhered to a kind of script in
their encounters. Wiile CGastro did testify that the access-takers al ways said
the sane thing (1V:32), | amnot prepared to believe that the interplay
between stri ker and non-striker always foll oned the sanme cour se.

| amleft wth the possibility that (1) Perez and Castro are descri bi ng
the sane incident, but are mstaken as to the date or that (2) they have nade
the episode up. | rule out the possibility of a mstake in dates because the
tape of July 27th at Mariposa shows Jon Esfornes alleging that the very
coment s about which Perez and Castro testified were nade on that day. Gernane
to the second possibility is the fact that Ranon Perez's van and that of Anita
Castro's son, Bal donero Castro, were subjected to sone rough treatnent on

August 2nd, which coul d
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expl ai n why they might nake up such an incident on the 27th.™ | decline to
credit Perez's and Gastro's accounts.

h July 28th, Triple E had crews at several locations and there were
problens at all of themthough the exact sequence of events is difficult to
reconstruct. It appears, however, that at sonme point Ed Perez, who was
initially at the Mariposa site, received word that there had been sone kind of
an incident at the Witanabe field,® and he rushed over to find out what had
happened.

According, to Jon Esfornes,® this is what happened: Around 9:30 a.m, 10-
20 vehicles wth UFWflags pul | ed al ong the Mrada-si de entrance to the
Vit anabe field and di sgorged about 50 picketers who ml|ed about the entrance
and then narched into the field. About half the group never got as far as the
workers, but left the fields on their own. The rest continued on toward the
crews, sone wal king in the roadway, and sone in the fields "on the tonato
plants.” (I:129)

Two crews were at work, one H spanic, the other FHlipino.

¥'n this connection | also note that of five enpl oyees who testified
that their vehicles were danaged {Mari o Ramrez, Jai ne Adane, Fausto Myji ca,
Ranon Perez, Bal donero Castro) two of them Adame and Perez clained to have
been threatened, and a third Bal donero CGastro, though not hinsel f threatened,
had a nother who was. This appears to ne to represent a renarkabl e
concentration of m sconduct.

Perez initially testified that the Witanabe field incident took place
after the lunchtime; however, he eventual |y recall ed the sequence of events
rel ated above. MI1:205

2LJon Esformes put Perez at the Witanabe field during the incident: the
Enpl oyer does not contend that this is the case inits Post-Hearing Brief.
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The advanci ng group approached the H spanic crew first, shouting "G hone,
traitors.” "You don't have a right to work" and "F nches Cabron." (1:131.)
The crew asked to be permtted to do their work, but sone of the picketers
knocked over their buckets. Jon went over and asked the strikers to | eave the
fields. Wen they refused, he asked help fromthe Deputy Sheriffs who were
right at the scene. The deputies told Jon they woul d prevent viol ence, but
that they would not try to eject the strikers.

At sone point, a portion of the group confronting the H spani c crew broke
off and went to the Filipino crew Muricio Bonjoc, the forenan of the
FHlipino crewpicked up the story. According to him his people were call ed
"nonkeys" and "not her fuckers". Besides nane calling, he described strikers
knocki ng over buckets, stonping on tomatoes, chonping on tonatoes, and pushi ng
people. In the face of this, the fenal e nenbers of the crewran fromthe
fields; the nen sat down on their buckets. Bonjoc acknow edged that the
Sheriff's Deputies were nearby. Despite their presence, and Jon's offering
the crewprotection in going to and fromwork, the Flipino crewrefused to

return to work after July 28th.#

“The Enpl oyer urges that this testinony is supported by decl arations
fromadditional, non-testifying enpl oyees taken by the Board agent
investigating unfair |abor charges. The declarations are not |In evidence
because | ruled that they were subject to the privilege for official
information, "acquired in confidence." Evidence Code 8§ 1040 In view of the
direct testinony of percipient wtnesses about the event, | coul d not
under stand how any interest in their disclosure could outweigh the Board s
interest in preserving the confidentially of its investigative processes.
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Perez arrived as the strikers were leaving the field and he i medi atel y
spoke to the officers to determne what had happened. According to him the
sheriffs told himthat a group of individuals "had cone in and attenpted to
talk to the crews" but, he al so heard from"conpany representatives,"
(doubt | ess Jon Esfornes) that "a group of strikers had rushed the field and
had gone to both crews and the crews didn't want to work anynore.” (M 11:198)
Perez did observe that no one was working and that "a group of 20 young
i ndi vidual s [were] wal king back to the picket line", M11:201, fromwhich he
surmsed that work in fact had been disrupted. Jon testified that Perez tol d
himthat it was wong, but that he [Perez] could not do anything about it,

t hough Jon coul d file a charge.

Perez, however, testified he did nore than that: he spoke to the H spanic
crew about their rights as non-strikers, and he instructed M cente Paal a, who
was W th hi mand who coul d speak to the other crew to simlarly advise the
FHlipino crew After doing this, he spoke to the picketers and inforned them
that if they had rushed the fields they were violating the "access rul e", and
that they could be held accountable. Later, he and the Sheriff both spoke to
Barajas and told hi mto have picket captains available to control the
strikers.

Around this tine, Augustine Ramrez arrived to take lunch tine access.
Jon told himhe was going to deny access based upon the epi sode | have j ust
related. Ramrez told himhe couldn't do that. S nce no one was working at

this tine, the dispute was
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| argel y academc. However, Jon also testified that when Ramrez saw the van
wth the Hspanic workers leaving the field, he tried to stop it, and failing
that, he stepped behind the van and wote sonething on a pad. %

Perez returned to the Mari posa site where he spoke to Nate Esfornes who
told himhe was contenpl ati ng denyi ng access at Mri posa based upon what had
happened at the other site. Perez told himthat denyi ng access was not
appropriate, "that we should try to work it out. That is we give the
vol untary access agreenent tine to work out the bugs. . . it could work."

According to Perez, he al so took the occasion to clarify the guidelines
under whi ch access was permtted. He testified that he spoke to Nate, Carroll
and Barajas together and told themthat the hal f-hour access period ran from
the tine access-takers were wthin 100 feet of the crews until they were
pi cked up by the Conpany vehicles, and that the tine spent in getting in and
inwalking out is not to be considered access-tine. He al so advi sed Esfornes
that the Union was concerned that it was not getting tinely notice of
termnation of work and that access was permtted to individual crews as they
finished work, so that the Lhion was wthinits rights to enter afieldto
talk to any crew preparing to leave. F nally, he enphasized that if Nate

want ed

#| take it the Enployer intends to inply surveillance fromRamrez's
action. Bven if it occurred, I do not understand howit coul d have affected
the outcone of the election and | decline to consider it further.
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the Uhion to accoomodate hi s i nsurance concerns, he shoul d have his vehicles
ready 10 nminutes before the designated | unch hour.?

Shortly before the designated | unch hour, Perez remnded Nate to have his
drivers ready. A though Nate was available with his car, there were about 10
access takers and nore than one vehi cl e woul d be needed. Though Nate assured
Perez that Quido woul d soon be there, when Quido had not arrived by five
mnutes before the designated | unch hour, Perez told Barajas to enter the
field. Because the crews were deep in the fields, the access takers ran
towards the crew After 30 mnutes wth the crew they wal ked out of the
fields and Esfornes agai n conpl ained to Perez that they were taking too nuch
tine. Perez repeated that the thirty mnutes of access did not include the
tine spent intransit. Esfornes cursed him

According to Nate, he and Perez spoke al one sonetine at the Vétanabe
field and Nate conpl ained "I thought we had an agreenent on access and they're
just arbitrarily taking access whenever they want. There was threats and
intimdation to the Flipino crew which wal ked out....[What was the reason
for us standing in the hot sun and making the agreenent if we can't...get the
UFWto abide by the agreenent.” M:21

Esfornes characterized Perez's response this way:

I'nit Post-Hearing Brief, the Conpany contends that only after-work
access was discussed at this neeting, Post-Hearing Brief pg 10, because it
took place after |unchtine. However, Barajas testified that Perez was present
at Kinoto for lunchtine access on the 28th, X 77 et seq.
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M. Perez initially and at this tine and in

subsequent events had the sane tone of voice and

basi cal | y the sane response. ...

H s response was always in the affirnative that these

were "his peopl €' the strikers, and he could care | ess

about the agreenent that was struck, and he could care

| ess about the ALRB | aws. M:21-22.
S0 displeased was Nate that he called Perez's Regional Director, Lawence
A derete, to ask that Perez be removed fromthe case. | don't doubt that
Perez and Nate had such a discussion and that Nate asked for Perez's renoval
fromthe case; but | doubt that Perez referred to the strikers as "his
people.” Indeed, since this is the second tine the natter of Esfornes'
credibility has cone up, | wll nowdiscuss it generally. Nate Esfornes is
obviously a strong-w || ed, strong-mnded nman, but | bel i eve he m sunder st ood
fromthe beginning the extent of his obligations under the Act, and that this
msunderstanding led to a highly distorted viewof Perez's efforts, causing
himto see bias in everything Perez did, and finally to hear bias in
everything Perez said. | do not credit his testinony.

Wat ever happened at Vétanabe, there was to be nore troubl e that day.
According to Mrrio Ramrez this is what happened at Toso field: Wien his crew
finished work at around 2:00 p.m, he and 11 ot her passengers boarded his van
and exited the field south al ong H ghway 4. As the van approached a stop

sign at

®Inits Post-Hearing Brief, pp 11-12 the Enpl oyer places Barajas at the
Toso field in the norning well before the incident | amabout to rel ate;
Baraj as was apparently not present at the end of the day. | assune that the
Enpl oyer wants ne to Infer
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the intersection of Mariposa and Hghway 4, a red pi ckup bl ocked its way.
About a dozen nen, sone of themwearing UFWbuttons, energed fromthe pickup
and, approaching his van, rocked it and pounded on it wth their hands. e of
them pi cked up a piece of netal and scratched the side of the van. (I1V:104.)
The strikers shouted that the work was theirs and that Ramrez and his nen
were neddling. Soneone hit the driver-side wndowwth sonething |ike a
basebal | bat and it expl oded, causing a splinter of glass to cut Ramrez on
the arm The front w ndow was al so cracked. According to Ramrez, other
vehi cl es were behind his throughout the incident, 1V 110, whi ch ended when his
driver drove around the pickup. Though July 28th was the | ast day of work
that week, Ramrez testified that the attack was the subject of discussion
when his crewresuned work at Triple E on July 3lst.

To round out the incidents on the 28th, ® Jaine Adane testified that when
he attenpted to | eave the Enployer's fields at the end of the workday, sone
pi cketers bl ocked his van wth their cars. As he stopped his van, dirt cl ods

and tomatoes were thrown at it. Adane asked that he be allowed to pass, and

agegcy fromBarajas' presence at the field earlier in the day, but | decline
to do so.

® amattributing the incident | shall recount to the 28th of July; the
wtness placed it on either the 27th or the 28th. (M:101) S nce URWaccess
only began on the 27th of July and since Adane appeared to rel ate two days
worth of incidents, | amplacing the "second" incident on the 28th. The
Enpl oyer does the sane inits Post-Hearing Brief. | mght point out that
Adane testified that he was al so threatened on previous days; specifically,
that he should get out of the fields or be beaten up, (V:95) or that it would
be better not to return to work. (V:97)

30



promsed not to return to work. (V:111) He was told that "they" knew his car
and he woul dn't have anot her chance. (V:112.)

S nce there was no harvesting activity on July 29th and 30t h, |
Wil pick up the narrative on July 31st.

Jon Esfornes testified that when work resuned on the 31st, about 300 UFW
pi cketers, including Barajas and Ramrez, were present at around 6:30 a.m at
the Witanabe field at Vst Lane and Mrada. Wen Esfornes observed Ramrez
| ooki ng at the crews through bi nocul ars, he asked himnot to do so; except to
tell Jonto file a charge, Ranmirez ignored him?

Sonetine during the norning, the picketers began a march al ong Mrada
| ane toward Vst Lane. Stting at that intersection is a roughly triangul ar,
uncul tivated patch of ground which is used as an equi pnent storage area and
upon whi ch sits a shop. According to Jon, perhaps a quarter of the 200 or so
marchers cut across the base of this area to reach Vst Lane.® Jon did admt
that no danage to either crops or equi pnent was incurred,® but he described

the nood of the crowd that day as

“This is the first occasion about which the Enpl oyer presented evi dence
about the use of binoculars. Though | wll record both occasions, | do not
find the two reported incidents likely to have interfered wth the outcone of
the election. The Enpl oyer has not attenpted to establish that whatever
"surveill ance"” took place was used to "target” enpl oyees; in the absence of
such a linkage | cannot find the use of binoculars reasonably likely to
interfere wth enpl oyee free choi ce.

®Baraj as who was al so there, estinated that a handful of narchers cut
across the shop area. (X 107.)

#pccording to Esformes, he heard sone chants in the crowd referring to
himand his uncle, who were Jew sh, as Christ killers and exhortati ons not to
work for "the fucking Jews." As
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hostile. During the course of the day, various picketers tried to chall enge
himor Quido to a fight; others raised their fists to the crew Al the tine
shouts of "sons-of-bitches,” and "nother fuckers" enmanated fromthe crowd. © |
shoul d add that security guards were present. The tape for that day does not
reveal out-of-control crowds; indeed while the crowd is sonetines unruly, not
much happens.

The next day, August 1st, the CGonpany was agai n at the Vétanabe fiel d.
As the crews arrived, so did about 150-200 pi cketers who crowded at the
entrance to the field along Mrada Lane. According to Jon Esfornes, sone of
the picketers stopped "a crew and two vehicles" fromentering the property by
stepping in front of the cars. Jon spoke to the "crew | eader" in one of the
vehi cl es who told himthe crew woul d not work that day.*

Later in the day, the picketers noved to Wst Lane north of the field.
Everyone agrees the crond was unruly and coul d not stay off the Conpany's

property. It is also clear that at |east

di sagreeabl e as such epithets are to ne, their isolated occurrence does not
rise tothe level of a "racial canpaign.” Brightview Care Genter Inc., (1989)
292 NLRB No 46, and | decline to consider the natter further.

% ought to address two matters in connection with this incident.

Frst, | do not believe pugnaci ous behavior towards Quido or Jon is likely to
affect enpl oyees who were not targeted and therefore, not threatened by it.
Second, whil e threateni ng | anguage can anount to misconduct, | do not think

insults or foul -l1anguage are threatening, and I wll henceforth disregard the
insul ts.

%S nce there is no evidence as to what "persuaded" the crew not to work,
| do not find that nerely stopping cars on the way into the fields would have
affected the outcone of the el ection.
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part of the reason for the picketers' repeated tendency to spill onto the
ranch property was that there was not much space between the wel | -travel ed
road at their back and the working roadbed al ong the north edge of the field.

According to Nate, the crowd encroached so nuch that he had to run a
tractor along the ditch road to clear it. Whatever his reason for starting
the tractor, he kept it running so that it drowed out Barajas' efforts to use
the bul I horn to exhort the field workers. No nmatter whether Hate's notive in
keepi ng the tractor running was to have it available to keep his property
clear or to override Barajas, or both, the tractor was silenced after an
agreenent was worked out to keep the crowd within nore nutual | y accept abl e
boundaries. Jon also testified that sonetine during the norning both Baraj as
and Ramrez observed the crew through bi nocul ars; when Jon asked themto stop
it, only Barajas conpli ed.

Around 10:00 a.m sonething was thrown fromthe crowd and hit Jon
Esformes. This incident had been caught on vi deotape, whi ch shows Jon
reacting as though hit and finally going down on one knee. He was taken to
the hospital by anbul ance and did not imedi ately return to work. In the wake
of his nephews injury, Nate told Perez he was going to deny access for the
rest of the day. Though Perez decried the incident, he told Nate that the
Board felt strongly about using access as a neans of defusing tensions and he
asked Esfornes to reconsi der.

Wen Nate refused, Perez deci ded to aut horize access
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because, as he put it, " | thought it would be in the best interests of
keepi ng the peace to all ow access.” (M1:73) Wen Perez asked Nate to
provide the vehicles to take the strikers into the fields, Nate told himto
"go fuck [hinself." Perez told himthat if the Conpany was not wlling to
provi de the vehicles, he would take the UFWrepresentatives in hinsel f:

| notified the Sheriff's Departnent of what ny

intentions...were and | notified the UFWto sel ect the

appropriate nunber of access takers and have suffi cient

vehicles to drive the access takers in, and that they were

going to followne and | was going to drive ny Sate

vehicle in to where the peopl e were working and they were

to have the drivers drive themto wthin 100 feet of where

the crews were working. MIl:73-74
In this way, Perez provided a hal f-hour of access on August 1st, when the
Conpany was prepared to deny it.

The fol l ow ng day, August 2nd, there was another incident, this tine at
the Gaffese field. Though this is featured on the vi deotape introduced by the
Ewpl oyer, | wll relate the story as told by the wtnesses first.

Ranon Perez was anong those who worked that day. He cane to work with 12
people in his van. Around 10:00 a.m, as his crewwas at work, Perez noted
that a good nany cars began to park al ong the H ghway 26 side of the field.
Fromout of the cars, pickets energed to gather in groups, nany of them
carrying UFWflags. Sone of the picketers yelled "Cone over here you dogs,
sons of your whore nother, you are starving." (I111:151.)

Perez's crew finished its work by 12:30, but waited in the
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field because it had been asked to do so by its supervisor, Isaac Millareal.
A second crew had al so finished and it, too, waited to leave. A third crew
was still at work. Quido testified that the crews were waiting because the
Gonpany had asked its supervisors to hold all the crews inthe field until
work ended for all, at which point access would be available to all.®

According to Quido, Barajas and his fell ow access-takers arrived before
any of the crews had finished. Quido checked their identification and told
Barajas he woul d have to wait until the last crew finished before going in;
but he promsed to hold all the crews inthe field until the last one finished
so that the Uhion woul d have a chance to talk to all of them According to
Quido, Barajas agreed to the procedure. Qiido did admt that Barajas said
nothing to indicate assent. (11:28.)

Baraj as apparently did not agree, for when he observed that sone of the
workers had stopped, he told Quido he was going in. Wen Qi do rem nded
Barajas about their "agreenment”, Barajas told him "There's no such rul e that
if one crews working that we have to stay out. Ve can go in right now and
take access.” (11:30.) A that, according to Guido, Barajas "hollered', and
he and the other access-takers junped across a ditch and began to run into the

field.
Quido junped into his car to track him Wen he caught

®Quido testified this particular arrangenent was worked out with Barajas
on August 2nd, 11:27. Perez testified that Triple E offered to hold crews in
the field as early as July 28th. | take it that a general procedure was
worked out on the 28th, and Quido enployed it on the 2nd of August.
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up to him Qido remnded himthat the UPWwas entitled to fewer access-
takers for two crews than it was for three. Barajas sent two peopl e out.

Ranon Perez testified that upon observing the UFWrepresent ati ves
"wal king" intothe fields, his crewstarted "running to where [their] cars
were." (Qiido too, described the crews reaction as nervous. According to
him they "junped" into their trucks (11:133) but in his telling, the reaction
of the crewis explicable since he al so described the access-takers as runni ng
into the fields. (11:133,136.) Barajas, on the other hand, testified that he
started to take access only because he observed the crews begi nning to | eave.
Like Ranon Perez, he testified that he and the other representatives were
wal king in. Though Anita Castro's testinony is confusing, she, too, did not
descri be anybody "rushing" the crews. (1V:22.) According to her, the crew
ran fromthe "thin man" because he went to "get the other ones." Jaine Adane
descri bed the access-takers as "wal king fast." (V:14.)

Before rel ating what happened next, | want to sort out which of the two
versions reflects what happened up to this point. In the Enpl oyer's version,
the entry of Uhion representatives into the fields sent patiently waiting
crews scranbling to their cars in fright. Though the inpression of a Lhion
onsl aught is supported by Quide's testinony that the access-takers were
running in, both Ranon Perez and Eren Barajas testified that the

representatives were wal king in, which does not seemlikely to
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provoke a panic reaction. Another feature of Quide's testinony al so bears
nentioning: if Barajas and his group were running so determnedly in as to
panic the crews, howis it that when Quido "caught up" wth Barajas to

conpl ai n about the nunbers of access takers, Barajas qui ckly regai ned enough
control of his people to conpliantly send back the "excess" access-takers?

There is no need to resol ve these difficulties by resort to the testinony
for there is the video-tape which, if it does not answer all the questions
about what led up to the misconduct shortly to be di scussed, does answer sone.
According to the tape, Barajas did not holler and, by his actions, |aunch an
invasion into the field A nmanin ared head-piece, not Barajas, wal ked in
first; as Quido tries to stop him the whol e crowd of access-takers, including
Barajas, starts in. @ido was right to this extent: the crowd hal f-runs,
hal f -wal ks down the main drive into the field, but by the tine the group cuts
across the field to approach the workers, the access-takers are wal ki ng.

There is not only no visible panic reaction anong the crews in the
fields, but cars do not even begin to exit the field until sone ei ght mnutes
after the access-takers arrived in the proximty of the cremw Wile it is
possible that the Sheriff's cameras mssed sonething, | aminclined to rely on

what has been taped as representative.®

®In using the tapes to illumnate what took place up to this point, | am
not violating ny strictures agai nst using the tapes to "explain" the
m sconduct whi ch ensued thereafter. The misconduct renai ns m sconduct.
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Quido testified that once inside the field sone of the access-takers
attenpted to stop the vans fromleaving the field by hanging on mrrors:

"They were trying to talk to nake themstay to talk to them" (11:41.) Sone
access-takers also tried to talk to the crewthat had not finished for the
day, but which by now had stopped worki ng to watch what was happeni ng. *
Meanwhi | e, nore serious events were taking pl ace as the workers neared the
exit to the hi ghway.

Ranon Perez testified that he saw the van ahead of hi mpelted by
"handful s of stones, soda cans and soda bottles.” (111:159.) As his own van
passed the intersection, handfuls of stones were thrown into it, and it was
struck by "soda bottles.” (I111:168.) According to Perez, he saw t he stone-
throw ng conti nue agai nst other cars as he turned east on H ghway 26.

Fausto Myjica testified that as he and his crewexited the field, sone of
the workers threw a bottle at his bus and broke his wndow Qher triedto
pul | his door open, but he held it shut. Sill others went behind the van and
broke his rear wndow and pull ed off the rear door handle. (I11:27.) The

crond was shouting "fucking people, |eave the job, son-of-bitch[es], you

¥ should add that the Enpl oyer conplains that the UFWstayed in the
fields for 40 mnutes. This by itself would not constitute excess access
since the access regul ation provides for one hour of after work access. 8§
20900 (e) (1) (c) (3) (a) As noted previously, such time periods are not
superseded by the parties agreement. 8§ 20900 (e) (1) (¢) (2) Qide's
uncontradi cted testinony al so indicates that the work of the third crew was
interrupted which could constitute a violation of the access rule. | nake no
finding as to this, however, since the third crew apparently went back to
work, for by the tine Perez arrived, Barajas was denandi ng access to it.
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nust be starving."

Bal donero Castro testified that, as he was exiting onto H ghway 26, he
was told to sl ow down by the officers at the intersection, at which point a
striker reached through his open window and tried to pull himout by the arm®
Two of his mrrors were broken and gravel was thrown into the van. G her
nenbers of the crowd tried to open the doors. (V:20.) Screans of "bastards, "
"hungry peopl €', "sons-of -bitches" cane fromthe crond. There were 10 or 11
workers in his van at the tine.

Jai ne Adane al so brought his van to Caffese that day. He testified that
he had about 12 people wth him As he reached the intersection of H ghway 26
and the dirt road, he encountered a crowd throw ng tonatoes or pieces of dirt
at the line of exiting vehicles. (V:124.) The crowd was al so yelling "sons-
of -bitches."” Though the Sheriffs tried to keep the intersection open for
vehicles to exit, just as Adame reached it, his way was bl ocked, and peopl e
pounded on the van. The sane man who had earlier threatened hi mcane forward,
hol ding a piece of netal in his hand and began to pull on Adane's door.*
Adane pushed hi maway by opening the door. Shortly afterwards, he heard the

sound of breaking glass frombehind his van. Though he couldn't see

®Castro acknow edged that the man who grabbed his armsaid he wanted to
talk to him but he testified he was of fended by bei ng grabbed.

®¥| have already remarked on the coi nci dence of threats occurring to
enpl oyees whose vans were damaged. Adane's testinony that the sane nan who
previ ousl y threatened hi mnow appeared to nmake good on his threat stretches
coi nci dence too far. | disbelieve this aspect of his testinony.
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who hit the rear wndow one of his riders said "They al ready fucked your
glass.” He also testified his brake-lights were separat ed.

This incident, characterized by the Enpl oyer as a "brutal " assault, has
been vi deot aped and the Board can see it for itself. The tape begins wth a
view of the intersection of the dirt road leading into Hghway 26. The
intersectionis clearly open and the strikers appear to be standi ng passi vely
along the edges of the dirt drive leading to Hghway 26. Two cars pass easily
through the intersection before a young nan clad in white saunters fromthe
left to the right side of the screen at the head of the intersection and, as a
white van passes close to him the young nan extends his armthrough the open
w ndow, as though throw ng a punch.

A fewnonents |ater, a short wonan wearing a Mckey Muse sweatshirt
appears torally the crond to block the entrance. As the crowd responds and
noves across the road to slow a vehicle, the deputies i medi atel y nove to draw
it through. A nunber of vehicles then pass through the driveway whi ch, though
narrowed by the convergi ng pi ckets, is neverthel ess open. (e can see a
pi cketer strike the back of one of the vehicles wth his hand: a deputy
noti ons himto stop.

Just as the crowd seens to have cal ned, a white van appears on the screen
and, if one | ooks carefully, one can see that, as the van reaches H ghway 26,
the right rear w ndow appears to flicker: it is cracking. According to Sgt.

Larry
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MIls, the deputies on screen nove into the crond toward the person who threw
what ever cracked the w ndow but no arrest was nade because of the nood of the
crowd whi ch, as one can see, closes around the deputies. A nonent later a

pi ckup truck cones through the gauntlet and a striker reaches out and stiff-
arns the driver's side-viewmrror, knocking it formits supports. By 12:40
the deputies have the intersection clear and after that cars nove briskly

t hrough acconpani ed by an occasional slap and at | east one | oud sound whi ch
take to be the sound of another thrown object. Inal, Sgt. MIls, who was
present, testified that he only saw a few handful s of gravel being thrown.

The tape doesn't clearly show gravel being thrown, but one can distinctly hear
what sounds |ike objects striking the vans perhaps hal f a dozen tines.

Uoon being notified by the Sheriff's Departnent about what was happeni ng
at CGaffese, Ed Perez drove to the field to hear that Quido and Joe Sanchez
were refusing to grant access to the | ast crew because of what | have j ust
related. At this point, Barajas was claimng that the Gonpany had pl ayed
ganes by telling the Lthion it had to wait for all the crews to finish, and
insisting that Perez had to grant access. Perez decided to all ow access. He
told the access-takers to go in, at which point Quido becane extrenely angry

and told Perez he had gone too far. The crowd appl auded. *

S\Mii | e the Enpl oyer argues that the crowd was appl audi ng Perez, appl ause
nay al so be heard on the vi deotape when the access-takers initially went in
past Qi do.
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As Quide drove his car to plug the road, Perez wal ked in with the access-
takers who never reached the crew because by then it was | eaving. Uon seeing
the crew | eave, Perez notioned the access-takers back. Sanchez repeated that
Perez had gone too far and predicted that he would | ose his job. Perez
invited himto file an external conplaint. Sill angry, Quido ordered Perez
off the ranch. According to Quido, Perez responded by sayi ng he woul d | eave
as soon as "ny" people did. (I1:171.) Perez testified that he sai d he woul d
| eave "as soon as the other people |eft."

There is no question that Perez permtted access over QGuide' s strenuous
obj ections and that the crowd appl auded. The only real difference in Perez's
and Quide's account is whether or not Perez referred to the access-takers as
"ny people.” Perez denies that he did so, which | eaves a clear conflict
between his testinony and that of Guido. (M11:90.) | decline to credit
Qui do over Perez's denials.

| believe Perez was only too aware of being in the mddl e of the
parties' disputes over access. Wile | find that he overreached hinself in
this incident, | do not believe that, conscious as he was of the difficulty if
his position, he would explicitly identify hinself wth a party. GCertainly he
showed no tendency to do this at the Vétanabe field when he instructed the
H spani ¢ enpl oyees and he had Paala instruct the Flipino enpl oyees about
their rights as non-strikers and when he rebuked the strikers for entering the
fields.
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3.

Before discussing the effect of the preceding incidents on the el ection,
it renmains to discuss the disenfranchi sement issue. The el ection was hel d on
August 4, 1989. Anita Castro testified that while she was in line to vote at
the Lockford site, a heavy-set (or fat) nan fromthe state, announced
sonething to the effect that those not included on the Iist could not vote or
that only those on the list could vote. According to Castro, she and an
undet er mned nunber of others got out of |ine upon hearing the statenent. She
then becane upset and told the nob that as an Arerican citizen she had the
right to vote. According to her, the nan said nothing nore except to ask her
to get out of line.

Bal donero Gastro, Anita's son, who was an observer at the election, also
testified that he heard "one of the | eaders”, (V:31.), "one of the ones that
had the ball ot boxes," (V:32) tell people that if they were not on the |ist,
they could not vote. Indeed, according to Bal donero, the one who said this
got on a chair to nake the announcenent. (See al so Testinony of Jai ne Adane
V: 161, although Adane isn't sure if he heard the statenent or nerely heard
that such a statenent had been nade. V:162)

A nunber of Board agents testified. None could recall either nmaki ng such
an announcenent or hearing it nade. Snce |l do not believe that Gastro's
testinony, even if true, warrants setting aside the election, | do not see any
need to outline the Board agents' testinony in detail. Even if every

chal | enged bal | ot were to have been cast No-lhion, the UFWstill woul d have
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won this el ection by approxi nately 90 votes, under the circunstances it has
not been shown that the undetermned nunber of voters who mght have been
di scouraged if such a statenent had been nade coul d have affected the out cone
of the election.®
ANALYS S

The first objection set for hearing was whether or not the UPWdirected a
canpai gn of violence, threats of violence, property danage, intimdation and
coer ci on agai nst enpl oyees. As stated, the objection requires proof of Union
responsi bility for the all eged objectionabl e conduct, which is not
autonatically supplied by proof that strikers, or even strikers wearing UFW
buttons, did this or that. Rather, a finding of Union responsibility requires
proof that the conduct found to be inproper was "instigated, authorized,
solicited, ratified, condoned, or adopted by the Uhion, Sub-Zero Freezer

Gonpany (1982) 265 NLRB 1521, rev'd on other grounds, 271 NLRB 47, or that

those engaged in it were apparently clothed wth Uniion authority. Kitchen

Fresh Inc., v NLRB (6th dr 1983) 716 F2d 351, 355.

As in any case involving apparent authority, "the act or declaration of
the agent al one can never establish ostensible authority; there nust be sone

conduct on the part of the alleged

®The Enpl oyer cites Sequoi a range (1987) 13 ALRB No. 18 in support of
its argunent that the "disenfranchi sement™ in this case requires that the
el ection be set aside. In that case the nunber of enpl oyees di senfranchi sed
was sufficient to have affected the out cone of the el ection.
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principal ." Wtkin, Summary of California Law Vol 2, §93; p92* As the Qourt

said in Kitchen Fresh, Ibid: "A the mninum the party seeking to hold the

Lhi on responsi bl e for the enpl oyee' s conduct. .. nust show that the Uhion
cl oaked the enpl oyee with sufficient authority to create a perception that the
enpl oyee acted on behal f of the Union."

The entirety of the Enpl oyer's argunent on Uhion responsibility for
everything that took place is the allegation that UFWaccess-takers threat ened
enpl oyees at Newcastle on the first day and that "the UFWnade good on its
threat” on subsequent days. S nce | have declined to credit the Enpl oyer's
W tnesses about this incident, there is no need to di scuss the question of
agency further fromthis point of view though | wll consider the question of
the Lhion's responsibility for the stopping of Mrio Ramrez's and Jai ne
Adane' s vans, the incident wth the Flipino and Hspanic crews, the injury to
Jon Esfornes, and the incident at Caffesse field in light of the test for
agency identified above.

| discuss the question of responsibility for the msconduct first because
the standard for overturning el ections varies dependi ng upon the identity of

the actors. Thus, m sconduct by

*\Mi | e the question of "apparent authority" is to be viewed fromthe
point of view of enpl oyees, M sta Verde Farns vs Agricultural Labor Relations
Bd (1987) 29 Gal 3d 307, it is still necessary to show congruence of activity
bet ween the Uhion and those al | eged to be its agents, and not just a
simlarity of ends. Qherwse, in cases involving strike activity, in which
alnost by definition miltiple actors share the same goal, the distinction
between Uhi on and third-party msconduct di sappears enti rel y.
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"uni on supporters or workers in general” wll not suffice to set aside an
el ection unless "it is so aggravated that it creates a general atnosphere of
fear or reprisal rendering enpl oyee free choice inpossible.” T. Ito & Sons,

11 ARB \b 36 at 10. Msconduct attributable to the Unhion warrants

overturning an election if it nmay reasonably be said to have affected the

outcone of the election. See Baja's M ace (1984) 268 NLRB 868

Because the attack on Ramrez's and Adane's van, did not even take pl ace
on the picket line, and because there is no other persuasive evidence of
agency, there seens no reason to consider the question of Union responsibility
In connection wth these incidents further. | find they were the acts of
third-party Whion supporters. The other incidents which are nore or |ess
related to picket line activity do rai se questions of Uhion responsibility
preci sel y because they either took place on, or may be said to be associ at ed
wth, picketing.

Wiile it used to be the case that picket |ine msconduct was not
attributable to the Union in the absence of a show ng of agency, See

Longshoreman | LW (1984) 79 NLRB 1487, 1509, the NLRB has recently rul ed t hat

the picket line msconduct will be attributed to the Uhion on the grounds that
pi cketers are agents of the Lhion as a natter of law Avis Rent-ACar System

(1986) 280 NLRB No 60 S nce application of the Avis rule woul d nake the Uhi on

strictly liable for all msconduct on a picket line, and since there is no

rule of strict liability for enpl oyers under our Act, Mista Verde Farns v

Agricultural Labor Relations Bd
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(1981) 29 Cal 3d 307, 326, but only the liability of a principal for the acts
of its agent and, finally, because our Board has recently re-affirned its

adherence to these agency principles, Furukawa Farns (1991) 17 ARB No 4, | do

not believe Avis is applicable precedent under our Act and | decline to foll ow
it.

Under traditional agency principals one |ooks at a variety of factors to
determne Lhion responsibility for the acts of picketers, including whether or
not picketing was aut horized by the Uhion; whether or not picket captains or
officials were present; whether or not authorized pi ckets were invol ved; and
whet her or not the Lhion did anything to authorize, instigate, condone or
repudi ate the msconduct. See International Brotherhood of Boil er Mikers

(1989) 297 NNRB No 75 n.1 (Sip opinion) | shall consider each of the "picket

line" incidents in light of these factors.

1. The incident wth the Filipino and H spanic crews: There is no
evi dence that any Uhion organi zer was present at \V¥tanabe; indeed; according
to Bd Perez, it was after this incident that he and Captain Md el | and
Instructed Barajas to have pi cket captains available to control pickets. | do
not find the Whion responsible for the incident.

2. The injury to Jon on August 1st: The incident took place during
pi cketi ng when Barajas, Ramrez and Zeferina Garcia were present. Wile their
presence wei ghs towards a finding of agency, the injury to Jon appears to be
an isolated event: no hail of rocks or dirt clods emanates fromthe crowd to

alert
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Lhion representatives to the possibility of injury. |Indeed, Barajas testified
that he wasn't even sure if anything had even happened to Jon. X 123 There is
no evidence to indicate the Uhion authorized or instigated the incident.
Under the peculiar circunstances of this case, including the uni queness and
t he suddenness of the event, as well as Barajas' confusion over whether
anyt hi ng had even happened, | do not find that the Uhion condoned or adopted
it.

3. The incident at Caffese field on August 2nd:

This took place on a picket |ine when Barajas was present (though in the
field). Despiteits duration, and despite Barajas’ know edge of it, as
indicated by his telling the crowd that this "was not sonethi ng [the Whion]
wanted,” he not only did nothing to control the crowd during the incident but
he al so apparently left no one in his place to be available to control the
crond. Despite his weak di savowal afterwards, | find the Union responsibl e
for the incident.

Do any or all these events together require overturning the el ection? |
wll first consider the incident at Caffese since the Enpl oyer characterizes
it as the very epitone of brutality, and it nust be considered under the
separat e standard for Uhi on m sconduct.

Perhaps if | had only heard testinony about this incident, I mght have
considered it nore serious that | do; but, having seen the tape, | am not
prepared to consider it the riotous assault the Enpl oyer nakes it out to be.

I ndeed, while the pickets surge
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to block the exit a fewtines, thunp on cars, throw sone stones and gravel,
and sone vehicles were danaged either fromthe stones and gravel, or by other
neans, the crowd is easily controlled by the Sheriff's Depart nent.

Wile | do not mnimze the danage done to vehicles, the test under our
Act is whether or not what took place at Caf fese woul d have tended to affect
the results of the election. @dven the presence of |aw enforcenent and the
ease wth which the crond is controlled, | cannot conclude that this incident
sent a signal of nenace throughout the work force.® Indeed, the | evel of
"violence" at Caffese is not nuch different fromthat held to be attributabl e

tothe hion in Avis-Rent-ACar, supra, and which was held not to require

over-turning the el ection.

But if the incident at Caffesse does not warrant over-turning the
election by itself, didit contribute, along wth the other events which were
not attributable to the Lhion, to a general atnosphere of fear or coercion? In
connection wth this | wll first consider whether any of the conduct was
aggravated. The incident at Vétanabe wth the Flipino and the H spanic crews
regui res wei ghi ng a nunber of factors. |In the first place and once again, |aw

enforcenent officials were

“To ny nmind, the presence of |aw enforcenent distinguishes this case
fromboth T. Ito, supra, and Ace Tomato Go (1989) 15 ALKB No 7.

“I'n Avis, there was occasional spitting on and sl apping of cars crossing
the picket line, two instances of cars being danaged as they crossed the
picket |ine and sone scattering of nails. 280 NLRB at 581-2
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i medi atel y present to prevent violence. Second, the H spanic crew did not

| eave the field, but sat down on their buckets as did the Filipino nen, a form
of passivity which does not bespeak great apprehension. Fnally, Board agents
specifically instructed both crews about their rights after the incident.

Agai nst these considerations, | weigh the disruption of work, the conduct of
the woren in leaving the field and the fact that the Flipino crew did not
return to work after the incident. On balance, | consider the incident

seri ous.

It remains to consider the felling of Jon Esfornes and the attacks on
Ramrez's and Adane's vans. To ny mind, the injury to Jon was isol ated and
not likely to send waves of fear throughout the enpl oyees since it was not
even directed at them | feel differently about the attacks on Ramrez's and
Adane' s vans, which took place anay fromthe "police |ines" when groups of
enpl oyees were alone and, in the case of Ramrez at |east, was the subject of
di scussi on afterwards.

It seens to ne that enpl oyees trapped i nside isolated vehicles woul d be
intimdated, and that their experience is of the sort about which word woul d
nove throughout the work force. Accordingly, | find two aggravated incidents
of msconduct agai nst a background of other incidents of msconduct, none of
which taken alone in ny viewwarrants setting aside the el ection. However, in
view of the size of the Lhion's election victory, and the | argely peacefu
nature of the strike as evidenced by the tapes which reflect how nost

enpl oyees woul d have experienced it.
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| cannot conclude that the matters which | find to be serious woul d have
spoi | ed the "at nosphere” in which this el ection took place.
I,

The Enpl oyer's next objections relate to access. There are two different
obj ections set for hearing in connection wth access: (1) whether or not the
Lhi on t ook excess access and whet her or not ALRB agent Ed Perez exhi bited bias
I n his decision-nmaking process (a) by permtting access at various tines when
the Enpl oyer woul d have denied it; and (b) by directly expressing his bias
when he referred to UFWaccess-takers as "ny peopl e*. S nce | have not found
that Perez made the "ny" people statenent attributed to him | dismss this
obj ection outright.

At least part of what inforns the remaining allegation of bias is the
contention that there was no "right" to access because the N A was i nproperly
served, and that whatever privilege the Union had to enter its property flowed
fromthe Enpl oyer's agreenent. To the extent that the Enpl oyer is wong about
this, its perception of bias | oses a good deal of vitality.

The Enpl oyer argues that the Uhion had no right of access pursuant to

either (1) the Notice of Intent to Access or (2) Bruce Church (1981) 7 ALRB Nb

20, which nmakes it an unfair |abor practice for an Enpl oyer to deny access to
a Lhion during a strike. S nce | conclude that access was avail abl e pur suant

to Access Regul ation, | see no need to discuss the Bruce Church deci sion.
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The argurent that the NAwas ineffective to establish aright to
organi zati onal access is premsed on either the Lhion's having filled out the
proof of service before the notice was actual ly served, or on the Board
agents' havi ng accept ed tel ephoni c assurances of service, or both. S nce the
Enpl oyer had never disputed that the Notice was actual ly served upon it, |
find that no natter how the argunent woul d have been framed had it ever been
explicitly made, it is irrelevant.

The general rule is that "where proper service is nade, a defect in the
[ proof of service] is not fatal to jurisdiction,” Wtkin, Actions 815, p 802
If, as far as jurisdiction is concerned, a proof of service nerely evi dences
service, in a case where the fact of service is uncontested, there seens no
reason to treat defects in the proof as di mnishing any substantive rights
which flowed fromthe Notice. Accordingly, | find that the N A was effective
to trigger organizati onal access rights under the access regul ation.*

Uhder that regulation the Uhion had a right to access and Perez' s sayi ng
so does not denonstrate bias. It also follows that our Board s interpretation

of the conditions for access al so

“The fact that what evi dence we have of the Lhion's nessage during
access nakes it clear that the Lhion used the opportunity to solicit support
for the strike does not alter ny conclusion that organi zati onal access Is
i nvol ved here: the Board' s access regul ati on does not distingui sh between
organi zati onal access during a strike and organi zati onal access in the absence
of astrike. Inthis case, the Lhion did not call this strike as an econom c
weapon. | ndeed, Barajas counselled against striking and i mmedi atel y sought to
obt aLn an el ection as soon as the Unhion was requested to "take over"” the
stri ke.
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applies and our Board has held, as Perez told Nate, that access is avail abl e

to each crewas it finished work.® Gournet Harvesting (1978) 4 ALRB No 14, pg

2, n.1. The Ewployer's assent was not required for access to be avail abl e on
this basis, and to the extent that it sought to deny access until all crews
had fini shed work, the Enpl oyer was, as Perez told Nate, violating the Access
Rule. Mreover, while | cannot find that the Board has ever spoken on the
question of whether or not access tine includes tine spent in transit, it
seens to ne that Perez's interpretation of the Rule as permtting at |east a
full hal f-hour for communication is correct. Access is for communication; to
treat the total anount of access tinme as including tine spent in reaching the
crews seens unreasonabl e.

Accordingly, | evaluate the Enpl oyer's contenti ons of excess access in
light of what it was obligated to provide. The incident at VWtanabe wth the
FHlipino and Hspanic crews i s "excess access", under this standard; however,
since | have discounted it as an incident of violence, it seens anonal ous to
find that it affected the election when it is considered as a form of
communi cat i on.

The other alleged incidents of "excess access" involve Perez's

permtting organi zers to enter the fields on August 1st

“The Access Rul e al so specifies that access shall be to the place where
enpl oyees congregate after work. To the extent the Enployer held its crews in
the fields, the fields becone the appropriate access site. If the crews had
9]9”6 to the buses or vans, wherever the vehicles parked woul d becone t he | ocus
of access.
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and on August 2nd over the Enpl oyer's objections. These incidents entail nore
conpl i cat ed consi derations. The Access Regul ation, under which the Uhion had
aright to enter the Enpl oyer's premses, bal ances both the enpl oyees' and the
Lhion's organi zational rights against the property rights of the Enpl oyer in
the abstract one mght say; alleged msconduct on the part of enpl oyees or
Lhion is not taken into account in striking this bal ance. Because the bal ance
nay change when m sconduct does occur, it seens to ne that an Enpl oyer shoul d
at | east have the opportunity to assert, at its peril, that the bal ance has
changed, especially in a case in which the clai ned msconduct is not trivial.
Indeed, in V¢st Foods (1985) 11 ALRB No 17, a majority of our Board drew a
simlar conclusion in the context of a denial of "strike access":

Access, whether it be organizational, post-
certification, or during a strike, should be free from
coercion or intimdation. Wen viol ence at a pi cket
line is directed towards repl acenent workers, and i s
attributable to the Union by agency, ratification,
incitenent or other forns of participation, its
intimdating effect is not renoved nerely because the
Lhion, in taking... access, now faces repl acenent
workers at the work site

rather than at the picket |ine.

* k%

Wile it is preferabl e that such picket-line viol ence be
curbed through appropriate injunctive relief, it cannot
be said that a ban on access i n response to actual (not
just suspected) violence that is clearly attributable to
the Lthion is an unfair |abor practice. Qice the Uhion
takes effective neasures to renove the intimdating
effects of the violence by disavow ng or repudiating the
vi ol ence and by preventing the violence fromre-
occurring, there would be no further justification for
such a ban and conti nued
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refusal to provide strike access which is otherw se

required woul d be an unfair |abor practice. 11 ALRB No

17, pp 27-28 (Enphasis on Qiginal)
The Board went on to conclude that the picket line violence in that case which
was quite sinilar to that which took place at Caffese (picketers poundi ng and
throw ng objects at the cars of entering repl acenent workers and damagi ng t he
w ndows of several vehicles) warranted a tenporary suspensi on of access.

A ven the various findings on the question of Uhion responsibility which
| have nade, | find that under a Wst Foods anal ysis, the Enpl oyer woul d have
been wthin its rights to deny access on August 2nd at Caffese, and woul d not
have been wthin its rights to have deni ed access on August 1st. However,
since the incident at Caffese as to which a denial of access woul d have been
appropriate did not actually result in access, it seens silly to treat it as
obj ecti onabl e "excess access."

But that doesn't end the natter for back of the question of whether Perez
was ultimately correct in his judgenent stands the question of whether or not
it was his judgenent to nmake. A denial of access nay be either an unfair
| abor practice or grounds to set aside an election. |f the Enpl oyer had been
permtted to deny access, the Lhion could have either filed an unfair |abor
practice charges or its own (bjections to the Hection. Perez understood
these sort of procedural requirenents when he earlier told Jon Esfornes that
he could file a charge in connection wth the Vétanabe incident. | believe he
| ost sight of themwhen, over Nate's objections on August 1st and Quide's
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obj ecti ons on August 2nd, he ordered access. In both these instances, |
bel i eve he exceeded his authority.

In concluding this, I find no bias on Perez's part; rather, | believe he
was put in an extrenely difficult position by virtue of his bearing
conflicting responsibilities to hel p work out an agreenent, to nonitor the
agreenent, to interpret Board policy, and to nake instantaneous decisions in
the face of strident demands fromtwo determned parties w th opposi ng
interests. In this context, he nade a mstake by not accordi ng "due" wei ght
to the Enployer's interests on two occasions. hder the Board s recent

decision in SamAndrews Sons (1988) 14 ALRB No 8, | believe that his ordering

access violates the Board's neutrality because, by not remtting the dispute
to the processes of the Board, he appeared to align hinself wth a party. As
aresult, | recoomend the Board refuse to certify the results of the

el ection.
DATED June 21, 1991

g,

Thomas Sobel
I nvestigative Hearing Exam ner
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