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DEA S ON AND CGROER ON CHALLENGED BALLOTS

A Petition for Certification of a bargaining unit consisting
of all the agricultural enpl oyees of Gerawan Ranches (Enployer) in the Sate
of Galifornia was filed by the Independent Uhion of Agricultural Vérkers,
International Brotherhood of Painters and Allied Trades, AFL-A O (1 AW on
May 2, 1990, wth the Msalia Regional Gfice of the Agricultural Labor
Rel ations Board (ALRB or Board). Thereafter on May 7, 1990, a Petition in
Intervention was filed by the Lhited FarmVWrkers of Amwerica, AFL-A O (UFWor
Lhion). A secret ballot election was conducted by the Regional D rector of

the Visalia Region on My 9, 1990, the results of which were as fol | ows:



TUAW. . ... ... 173

UW .......... 448
No Lhion ........ 552
Chal lenged Ballots . . . 158
Total ......... 1331

S nce the nunber of unresol ved chal | enged bal | ot s was
sufficient to affect the outcone of the election, the Regi onal
Orector conducted the investigation nandated by the Board s
regul ations, and issued a revised Tally of Ballots on May 11, 1990,

whi ch showed the fol | ow ng out cone:

TUAW. ......... 178
UW .......... 479
No Lhion ........ 581
Chal lenged Ballots . . . 55
Total ......... 1293

As the nunber of challenged ballots then remnai ni ng was
insufficient to affect the outcone of the el ection, and none of the
choi ces achieved a ngjority of valid ballots, the Regional Drector,
pursuant to Title 8, CGalifornia Code of Regul ations, section 20375,
announced a run-off election on May 14, 1990, to be held the fol | ow ng day
anong the top two choices, UFWand No Lhion. The initial Tally of Ballots

inthe run-off election produced the follow ng totals:

PW........... 536
No Lthion ........ 374
Chal lenged Ballots . . . 211
Total .......... 1121
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S nce this outcone once again indicated that the chal | enged
bal | ots were determnative of the w nner of the el ection, the Regional
Orector conducted an investigation into the eligibility of these
chal l enged voters, and issued the attached Chal | enged Bal |l ot Report on
Run-of f Hection (Report) on May 23, 1990. Therein he recommended t hat
the Board overrule the chall enges to 66 bal |l ots cast by voters whose nanes
did not appear on eligibility lists naintained at their polling places, or
for whomno lists were naintained at the polling sites. The Regi onal
Orector found that the names of all these individual s appeared on either
the Enployer’s master list or on lists of crews provided by the Enpl oyer
or labor contractors. The Enpl oyer did not except to this recomendati on.
V¢ therefore adopt pro forma his recommendati on as to these ball ots.

(Salinas Valley Nursery (1989) 15 ALRB No. 4.)

The Regional DOrector al so recommended that the chal | enges be
sustained as to 43 bal |l ots cast by voters whose nanes did not appear on
any eligibility lists, and who executed sworn decl arati ons under penal ty
of perjury that they had not worked for the Enpl oyer in the applicable
eligibility period, April 22, 1990, through April 28, 1990. The Regi onal
Orector determned that the Board s regul ati ons and H ecti on Manual nake
clear that only those persons who were eligible to vote in the original

el ection can vote in the subsequent run-off election.?

YTitle 8, California Gode of Regul ations, section 20375(a) provides, in
pertinent part: "AIl persons eligible to vote inthe initial election
shall be eligible to vote in the run-off

(fn. 1 cont. on p. 4.)
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The Regional Drector al so distinguished the instant matter fromALRB and
N_RB precedent allow ng the use of a later, nore representative
eligibility period for a run-off election when substantial tine has passed
since the original election, and substantial enpl oyee turnover has
occurred in that tine. The Regional Drector found the 6 days between the
original and run-off elections not to be a substantial period of tine. The
Enpl oyer excepts to the recommendati on of the Regional Director that the

chal | enges to these 43 ball ots be sustained.?

The Board has reviewed the Regional Drector’s Chal | enged Bal | ot
Report on Run-off Hection in light of the Enpl oyer’s excepti on and
supporting brief, and has decided to affirmhis recormendati on as
expl ai ned further herein.

Enpl oyer’ s Excepti on

The Enpl oyer first argues that the bal |l ot s whose

(fn. 1 cont.)

election.” Hection Manual section 2-9300 provides, in pertinent part:
"[@nly those enpl oyees eligible to vote inthe first election nay vote in
the run-of f." The correspondi ng provisions of the regul ati ons and

el ection manual of the National Labor Rel ations Board (NLRB or national
board) are essentially identical. (See NLRB Rules and Regul ations §

102. 70(b) and H ection Manual § 11350.5.)

?The Enpl oyer gives no indication why it excepts to the Regional
Drector’s recommendation as to only 40 of the 43 challenged ballots. The
deci si on whi ch we reach herein obviates the need for further inquiry on
this point. Ve also note that the Regional Drector’s Report gives no
indication of his disposition of the renai ni ng 102 chal | enged bal | ot s.

Wil e our Regional Drectors have discretion, in order to expedite the

el ection process, to limt the nunber of challenged ball ots subject to
investigation to a nunber that appears |arge enough to result in a clear
naj ority when added to the ballots recei ved by any one of the choi ces, we
expect our Regional Drectors to investigate as many chal | enged bal | ots as
practicable in the first instance.
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chal I enges the Regional D rector recomrmended we sustain shoul d be opened
and count ed because the voters who cast these ballots had either worked
for the Enpl oyer previous to the eligibility period, and/or had worked a
substantial nunber of days between the end of the eligibility period and
the run-off election. The Enpl oyer offers no precedent in support of this
contention, and we reject it. The suggestion that the Board shoul d deem
as eligible voters who have not worked in the applicable eligibility
period directly contradi cts our statutory nandate and woul d i nvol ve our
regional staffs in alabyrinth of individualized eligibility
determnations clearly inconsistent wth the Agricultural Labor Rel ati ons
Act (ALRA or Act).¥

The Enpl oyer al so contends that these ballots shoul d be counted
because, despite the | anguage of the Act, our regul ations do not indicate
that eligibility for arun-off electionis controlled by the eligibility
determnation for the original election. V¢ reject this argunent al so.
Wiile the regul atory | anguage relied on by the Enpl oyer is capable of such
an interpretation if read inisolation, we decline toread it in that
fashion. Such an interpretationis clearly at odds with the statutory
provi sions indicated above that determne voter eligibility. Qur Hection
Manual states that, in the absence of specified extraordinary
circunstances, eligibility for a run-off electionis controlled by the

sane eligibility period used for the original election:

g

See e.g., Labor (ode sections 1156.3(a)(1), 1156.4, and 1157.
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In any of the above circunstances [necessitating a run-off

el ection], only those enpl oyees eligible to vote in the first

el ection may vote in the run-off. However, because of a | ong
period of tine between the original election and a subsequent run-
off election and the likelihood of substantial enpl oyee turn-over
since the original election, the Board has directed that those
eligible tovote inthe run-off wll al so be the enpl oyees on the
payrol | for the pay period i nmedi ately preceding the date of

I ssuance of notice of the run-off election. (H ection Manual
section 2-9300.)

Qur practice in this instance is also consistent wwth that of the
NLRB.# Thus, when our regulatory |language is read properly in
context with the controlling statutory provisions and
interpretive instructions in our Election Manual, the error in

the Enployer’s interpretation of that |anguage is evident.

Fnally, the Enpl oyer argues that extraordi nary circunstances

are present inthis matter. Relying on Jack T. Baillie Gonpany, Inc.

(1978) 4 ALRB No. 47, Mel-Pak Mneyards, Inc. (1979) 5 ALRB Nb. 32, and
Interl ake Seanship Go. (1969) 178 NLRB 128 [ 72 LRRM 1008], the Enpl oyer

asserts that, due to the passage of time since the original election and
the substantial enpl oyee turnover wthin that sane period, the Board
should set as the eligibility period for the run-off election the two and

one-hal f week period between the end of the original eligibility

YNLRB Rul es and Regul ations section 102. 70(b) provi des:
"Enpl oyees who were eligible inthe [original] election and who are in an
eligible category on the date of the run-off election shall be eligible to
vote in the run-off election.” This |anguage is al so capabl e of the
interpretati on advocated by the Enpl oyer for our simlar regul atory
| anguage. However, NLRB H ection Manual section 11350.5 states: "No one
who was not eligible to vote inthe original election can be eligible to
vote in the run-off election.™
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period and the run-off electionitself, i.e., April 29, 1990 through My
15, 1990. This eligibility period woul d i ncl ude t hose workers whose
chal I enged bal l ots the Regional D rector reconunended that we sustain.
Serious probl ens, however, stand in the way of our being persuaded by the
Enpl oyer’ s contenti ons.

Frst, no precedent supports an eligibility period of the

character desired by the Enployer. As Jack T. Baillie, supra, our first

case dealing wth an altered eligibility period in a run-off election
situation, states the rule,

In NLRB run-of f el ections, the sane eligibility period and
list used inthe first election are generally used in a
subsequent run-off el ection. However, exceptions have been
nade where a substantial period of tinme has passed since the
first election; in such cases, the national [bloard has set
the eligibility period as the payrol|l period i mediately

plr ecedi ng the date of issuance of the notice of the run-off
el ecti on.

(1d. at pp. 3-4, citing Interl ake Seanship ., supra, and Cari be General
Hectric, Inc. (1969) 175 NLRB 773 [ 71 LRRM 1061]; enphasis added.) S nce

the direction of the run-off election issued on May 14, 1990, as noted
above, the applicable payroll period under Interlake and Jack T. Baillie

woul d be that of May 6, 1990 through My 12, 1990, not the two and one-

hal f week period between the end of the original eligibility period and
the run-of f el ection.

Moreover, even if the eligibility period desired by the Enpl oyer
were supported by our own precedent or applicabl e precedent under the
National Labor Relations Act (NLRA or national act), the Enpl oyer here
does not satisfy the predicates for the invocation of an al tered
eligibility period. The 6 days interveni ng between the original and run-

off elections sinply do not

16 ALRB Nb. 8 1.



constitute a substantial period of tine.? The Enployer candidly adnits as
much, but asserts that the passage of tine is not the significant
consideration. Rather, in the Enployer’s estination, substantiality of
enpl oyee turnover is the controlling factor. Yet that factor does not
support the Enpl oyer either. The percentage of those voting in the run-
of f el ection consisting of enpl oyees who worked in the eligibility period
as sought by the Enpl oyer and who did not work in the eligibility period
for the original election, expressed as a fraction of the enpl oyees who
actual ly worked in the original eligibility period, is only 18.4%
(362/1969). V¢ do not consider such a percentage to be substanti al

t ur nover . ¢

INor coul d they be considered such under the case law . Baillie,
supra, (8 nonths), Ml-Pak, supra, (23 nonths), Interlake, supra, (26
nont hs), Caribe General Hectric, supra, (19 nonths), and Hartz Muntin
Gorp. (1982) 260 NLRB 323 [109 LRRM 1204] (34 nonths). The NLRB has al so
found specific periods of tinme insufficient. . Fiper Industries, Inc.
(1974) 212 NLRB 474 [87 LRRM 1277] (2 3/4 nonths), Lane Aviation Corp.
(1975) 221 NLRB 898 [91 LRRM 1012] (13 nont hs) and Gone Brothers
Gontracting . (5th dr. 1956) 235 F. 2d 37 [38 LRRVI 2318] (3 weeks).

9 ¢ note that the 493 enpl oyees whomthe Enpl oyer characterizes as
having worked in the original eligibility period and who were term nat ed
after that period but before the run-off election are not "turnover” for
purposes of eligibility under our Act. S nce they voted in the original
el ection, having satisfied the eligibility criterion therefor, they are
still eligible tovote inthe run-off. V& also note that if we express
the proportion of "new workers who did not work in the original
elighbility period as a percentage of the sumof the continui ng workers
who worked both in the original eligibility period and in the two and one-
hal f weeks intervening before the run-off el ection and the new workers, a
figure of only 31%is obtai ned (362/1181). Wiile this |arger percentage
Is certainly nore significant than the proper conpari son percentage of
18.4% we do not consider it of sufficient inportance to outwei gh the
sound practical reasons for generally utilizing the sane eligibility
criteria for original and run-off elections. (See, e.g., Gone Brothers
Gontracting ., supra, at p. 40.)
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The Enpl oyer has failed to adduce precedent in support of an
eligibility period that woul d i ncl ude those bal | ots whose chal | enges the
Regional Director recormends that we sustain. BEven had the Enpl oyer,
noreover, offered | egal support for such an eligibility period, it woul d
still fail to satisfy the criteria for invoking an altered eligibility
period, viz., a substantial passage of tine between original and run-off
el ections, acconpani ed by substantial enpl oyee turnover wthin that
period. V& therefore dismss the Enpl oyer’s exception, and adopt the
Regional Drector’s recormendati on to sustain the challenges to the
bal | ots cast by the 43 individual s whose nanes appear in Appendix | to our
Deci si on herein.”

CRER

In accordance with our Decision herein, the challenges to the
43 ball ots cast by the individual s whose nanes appear in Appendix | are
hereby sustained. The challenges to the ballots cast by the 66
I ndi vi dual s whose nanes appear in Appendix |l are hereby overrul ed, and
the Regional Orector is directed to open and count those ballots, and
thereafter to prepare and serve upon the parties a revised official Tally
of Ballots. Should these ballots not prove to be outcone determnative,
the Regional Orector shall proceed in accordance wth Title 8, Gaifornia

(ode

 \)¢ defer consideration of the Enployer’s objections based on the
Regional Drector’s peak determnation until objections proceedi ngs have
comenced, as is our nornmal practice. V¢ also find the Regi onal
Drector’s identification of the Quevas crew as a | abor contractor
furnished crewrather than a conpany crew harnhess, if erroneous, under
our Act’s definition of an agricultural enployer. (See Labor (ode section
1140. 4(c).)

16 ALRB Nb. 8 9.



of Regul ations section 20363.
DATED  June 29, 1990

BRIE J. JANAAN Chairnan?

GREQRY L. GONOT, Menber

| VONNE RAMCS R CHARDSON  Menber

JIMBLLIS, Menber

JCBEPH C SHELL, Menber

¥ The signatures of Board Menbers in al|l Board decisions appear

wth the signature of the Chairman first (if participating), followed by
the signatures of the participating Board nenbers in order of their
seniority.
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Rta P. Garcia

Aracely Hores

Jose Raul Pena Garcia
Honer o Sanchez

BErnesto \Vega

Juan Franci sco Gnzal ez Minoz
Jose Franci sco Fari as
Franci sco Avi na

Vicente Loneli R os
Arturo R os

Santiago Garza Pal onar es
Bvira Hores

Mguel Ros Garcia

Franci sco Leon

R cardo Vel asquez Rodri guez
A fredo Zaval a Arment a
Franci sco Zaval a Arnent a
Jaime Zaval a Arnent a
Jose Manuel Avila

Franci sco M Canpos

Paul i no d priano

Alberto Daz

Pabl o Escareno Espi ndol a
Pedro Escareno Espi ndol a
Franci sco Torrez Espi nosa
A fredo Espi noza

Federi co Espi noza

Arturo Godi nez

Ber nardo Sanchez (Gonzal es
Jesus Ji nenez

Sal vador P nentel Lenus
Sal vador Lenus

Franci sco Sal dana Maci as
| smael Rodri guez

Sergi o Rodri guez

Enri que Banal es Sal dana
Antoni 0 Ayal a Sanchez
Sergi o Aguirre Sanchez

J. Juan Tapi a

Franci sco Ramrez Vargas
Mel chor Estrada

Jesus Arnenta Zaval a

R cardo Val esquez Rodri guez
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Danilo Abril

Sergi o Gabrera Vasquez
Raul Angel Val dori nos
Nenori o Gnzal ez Tel l o
Mario A enent e Her nandez
Adri an Duran Mendoza
Isidro Peralta Qtiz
Fonan Hores Qtiz
Antel mF | eonio Hores
Jose Acevedo (odi nez

M guel Angel Acosta
Jose Moreno Ml goza
Jesus Cabrera Vasquez
A berto Hernandez Ramrez
Ant oni 0 Lopez Rodri guez
Antolin Duran Duran
Antoni o Isidro Soriano
Mel esi o Reyes S lva
Martin Al varez Sanchez
Lorenzo Areval o

Juli o Sal gado Lopez
Joaqui n Gonzal ez

Hect or Tej eda

Raul Lagunas Serrato
Mirriano C Lavari a

M ctoriana P. Hores
Jose R Mirtinez

Qi llerno EBscaml | a
Aturo R Reyes

Jose G Garcla

Renodi os G Agui | ar
Juan Torres Herrera
Jose Estell es

A e andro G Branbila
Luis Alvarez Barrera
Jose Arturo Cardenas
Mbdest 0 Hernandez Gej a
Javier Garcia

Serafin Moreno (Torres)
Mbdest o Torres

Juan Antoni o Nava Carreon
Saul Ramrez

Jai ne Peralta Verduzco
Antonio Qutierrez

M cente Fragoso

Robert o Ji nenez \el asquez
Candi do Tapi a

Quadal upe Agui nya Gonzal ez
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Rosendo Zapi en Buanos
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Gamalie C Nunez Martinez
Porfirio Escamlla G
Ranon Gonzal es

Foberto Lozano, Jr.
Qistobal Ramrez

F denci o Contreras



CASE SUMVARY

Geravan Ranches _ 16 ARB No. 8
(I ndependent Uni on of Agricultural
Vrkers, International Brotherhood CGase Nb. 90-RG 2-M

of Painters and Allied Trades, AFL-AQ
Lhi ted Farm Verkers of Anerica,
AFL-A Q Intervenor)

Backgr ound

A representation el ection was conducted anong all the agricul tural

enpl oyees of Gerawan Ranches (Ewpl oyer) on May 9, 1990, by the Regi onal
Orector of the Visalia Regional Gfice of the Agricultural Labor

Rel ations Board (ALRB or Board). The choices on the ballot were the

| ndependent Uhion of Agricultural Vérkers, International Brotherhood of
Painters and Allied Trades, AFL-AQQ the Whited FarmVWrkers of Anerica,
AFL-A O (UFWor Whion), and Nbo Lhion. As the nunber of challenged ballots
resulting was sufficient to affect the outcone of the el ection, the
Regional Drector investigated the eligibility of the challenged voters
and issued arevised Tally of Ballots on My 11, 1990. That revised tally
indi cated that the renai ni ng unresol ved chal | enged bal | ots were not

out cone determnative, and that no choi ce had obtained a majority.

Pursuant to 8 QCR 8§ 20375, the Regional Director therefore gave notice of
arun-off election on May 14, 1990, to be conducted on the fol |l ow ng day
bet ween the two choices that had obtai ned the greatest nunber of votes,
the UPWWand No Lhion. The initial Tally of Ballots in the run-of f

el ection indicated that the nunber of challenged ball ots was out cone
determnative so that the Regional Drector agai n conducted an

i nvestigation of the challenged ball ots.

Regional Drector’s Report

The Regional Drector determned that 66 ballots containing the votes of
wor kers whose nanes did not appear on lists naintained at their polling
sites, but whose nanes did appear on the Enployer's naster list or on
lists of crews furnished by the Enpl oyer or |abor contractors, should be
opened and counted. He further recommended that the chall enges to 43
bal | ots cast by workers whose nanes did not appear on any applicabl e
elighbility lists, and who executed sworn statenents under penalty of
perjury that they had not worked in the applicable eligibility period,
shoul d be sustai ned. The Enpl oyer took no exception to the Regi onal
Orector's recommendati on to open and count the first group of 66 ballots,
but excepted to the Regional Drector's determnation that the chal | enges
to the second group of 43 ballots shoul d be sustai ned. The Epl oyer
argued that the ballots shoul d be counted because the workers casting
those ball ots had either worked for the Enpl oyer previously, and/or had
worked a substantial nunber of days prior to the run-off election. The
Enpl oyer al so argued t hat



the Board s regul ati ons governing run-off election eligibility did not
forecl ose the inclusion of workers who had not worked in the eligibility
period for the original election. The Enwployer argued i n concl usion that
pursuant to the Board's decisions in Jack T. Baillie ., Inc. (1978) 4
ALRB No. 47 and Mel -Pak Mineyards, Inc. (1979) 5 ALRB No. 32, as well as
the decision of the National Labor Relations Board in Interlake S eanship
G. (1969) 178 NLRB 128 [ 72 LRRM 1008], the Board shoul d establish the two
and one-hal f week period interveni ng between the end of the original
eligibility period and the run-off election as the eligibility period for
the run-off el ection.

Boar d Deci si on

In the absence of exception taken to the Regional DOrector's recommended
resol ution of the challenges to the group of 66 voters, the Board adopt ed
pro forna the Regional Drector's reconmendati on to open and count those
bal | ots. The Board, however, rejected the Enpl oyer's exception to the
Regional Drector's recommended resol ution of the challenges to the group
of 43 voters. The Board found no precedential support for the Enpl oyer's
contention that workers be deened eligible to vote nerely because they had
worked previously for the Enpl oyer and/ or had worked for a substanti al
nurber of days in the interval between the end of the original eligibility
period and the run-off election. The Board further determned that its
run-off election regulations, read in context wth the statute and its

H ection Manual, nade clear that in the absence of extraordi nary circum
stances only those enpl oyees who worked in the original eligibility period
were eligible to vote inthe run-off election. Fnally, the Board rejected
the Enployer's contention that extraordinary circunstances were present in
this natter under Jack T. Baillie, supra, Ml -Pak, supra, and Interlake,
supra. FHrst, the cases do not permt an eligibility period of the kind
sought by the Enployer. Rather than a two and one-hal f week peri od
between the end of the first eligibility period and the run-off el ection
the cases allowonly the payrol|l period ending i nmediately prior to the
notice of the run-off election to be used as an alternative eligibility
period to enhance representativeness. The Enpl oyer did not seek an
eligibility period as permtted by the cases. Mreover, the six days

i nterveni ng between original and run-off el ections do not constitute a
substantial period of tine under the cases, nor does the turnover of

enpl oyees in the unit constitute a substantial portion of the workforce
(18.4%. S nce the Enpl oyer set forth no precedent in support of its
desired eligibility period and failed to satisfy the predi cates for
invocation of an altered eligibility period, the Board di smssed the

Enpl oyer' s exception and directed the Regional Drector to open and count
the 66 bal | ot s whose chal | enges it had overrul ed and thereafter to issue
and serve on the parties arevised Tally of Ballots.

* * *

This Case Summary is furnished for infornmation only and is not the
official statenent of the case or of the ALRB.



BEFCRE THE
AR GLTURAL LABCR RELATI ONS BOARD
M SALIA REG ONAL GFH CE

In The Matter C:
CERAVWAN RANCHES,
Enpl oyer,
and
| NDEPENDENT UN QN GF AR AQULTURAL

VWIRKERS, | NTERNATI ONAL  BROTHER
HID G- PANTERS AND ALLI ED TRACES

Case No. 90-RG 2-M

REQ ONAL O RECTCR S
GHALLENGED BALLOT REPCRT
N RN CGH BELECTI ON

e e e N N N e N N N N N N N N N N N N

AFL-A Q

Petitioner,
UN TED FARM WIRKERS (F AMER CA
AFL-A Q

| nt er venor .

h May 2, 1990, a Petition for Certification was filed by the
| ndependent Uhi on of Agricultural VWrkers, International Brotherhood of
Painters and Allied Trades, AFL-A O (herein "I UAW) to represent the
agricul tural enpl oyees of Gerawan Ranches (herein "Gerawan"). O My 7,
1990 the Whited FarmVWrkers of Arerica, AFL-AQ O (herein "UFW) filed a
Petition in Intervention.

h May 9, 1990, a representation el ection was held for the
agricultural enpl oyees of Gerawan and the initial tally of ballots
served on the parties imedi ately after the count of ballots showed the

follow ng results:

[UAN. ... 173
UPW .. 448
No Uhnion .............. 552



Uhresol ved Chal l enged Ballots . . . 158

Total I ncl udi ng Unresol ved

Chal lenged Ballots ......... 1,331

Void Ballots ........... 11

h May 10, 1990, IUAWdisclained interest in further
participation in these proceedi ngs.

As the challenged bal lots were sufficient in nunber to determne
the outcone of the election, the Regional Drector, pursuant to Title 8,
CGalifornia Gode of Regul ations Sections 20363 and 20375(b), conducted an
Investigation of the eligibility of the challenged voters. O May 10, 1990
pursuant to the provisions at Section 20375(b), the undersigned i ssued the
Regional Drector's Report on Challenged Ballots and on May 11, 1990,
Regional Drector's Suppl emental Report to Chal lenge Ballots, overruling the
chal l enges to 61 ballots and sustaining the challenges to 38 bal |l ots.

h May 11, 1990, a revised tally of ballots was issued wth

the follow ng results:

TUAW. ... 178
W . 479
No thion ............... 581
Uhresol ved Chal l enged Ballots .. .. 55
Total Including Uhresol ved (hal | enged Bal | ot s

............... 1, 293
Void Ballots ............. 11

Because after the revised tally it becane apparent that no party
could garner a majority of ballots, pursuant to CGalifornia Gode of
Regul ations Section 20375 a run-of f el ecti on was conducted on May 15, 1990

bet ween the UFWand no uni on, the two choices wth

-2-



the nost votes. The initial tally of the ballots of the run-off

el ection served on May 15, 1990 showed the follow ng results:

URW .. 536
No Lhion ................ 374
Nunbber of Uhresol ved Chal lenge Ballots . 211

Total | ncluding Uresol ved hal | enged
Ballots ............... 1,121
Void Ballots .............. 8
As the chal l enged bal lots were sufficient in nunber to
determne the outcone of the run-off election, the Regional Drector,
pursuant to Title 8, California Code of Regul ations Sections 20363
conducted an investigation of the eligibility of the foll ow ng chal | enged
vot ers:
l.
Vorkers Wio Wre Voted Chal | enged as Not on List but Wose
Narmes Appear on the Master Enpl oyee List for Gerawan
Vorkers, on the Individual Geranan Gew Higibility Lists or

onthe Bigihility Lists for Labor Contractor
Oews

Gerawan has operations on the Vestside of the San Joaquin
Valley around Raisin dty, Gaifornia and operati ons on the Eastside of
the San Joaquin Valley near Reedl ey, California.

For the el ection, Gerawan supplied the ALRB wth origi nal
creweligbility lists for all the crews and packi ng shed enpl oyees who
worked directly for it and creweligibility lists for all |abor
contractor crews who worked during the eligibility period. Al voter's
nanes were checked off the crewlists at the voting sites by the parties'
observers. The Epl oyer al so supplied an original naster enpl oyee
eligibility list containing the nanes of all the workers who wor ked

directly for Gerawan during



the eligibility period, but excluding the nanes of workers who worked
for Gerawan during the eligibility period through |abor contractors.

Oh May 10, 1990, the Enpl oyer advi sed the Regi on t hat
approxi mately 30 crews woul d be |aid off commencing May 11, 1990 and an
additional 10 crews woul d be laid off on My 12, 1990. Based on this
information and in order to naxi mze voter participation the Visalia
Regional D rector conducted the polling of enpl oyees at several additional
evening sites on May 15, 1990 not used in the May 9, 1990 el ection
Additional |y, one teamof ALRB agents conducted pol |ing of enpl oyees
during the day anong Wstsi de crews working on the day of the el ection and
anot her ALRB agent team conducted polling during the day anong East si de
crews working on the day of the el ection.

The Wstside ALRB voting teamal so conducted polling in the
evening at a locationin Raisin dty, Galifornia The Eastside ALRB
voting teamconducted polling at an evening site in Reedley, Galifornia.
Three other ALRB agent teans conducted pol ling of workers in the eveni ng
at sites in Hernan, Galifornia, in Madera, Galifornia and in Fresno,
Gilifornia

In order to prevent voters fromvoting nore than once, only
the individual original Gerawan crewlists and shed eligibility lists were
used during the election along with the original eligibility crewlists
for labor contractor crews to check off workers as they voted.

The original crew and packing shed lists of eligible voters
were given to the teamof Board agents conducting the voting where each

respective crew was schedul ed to work the day of
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the el ection pursuant to the Gonpany's representations. The splitting of
eligibility lists to prevent duplicate voting i s an established procedure
of both the ALRB and NLRB. ALRB H ection Manual Section 26740; N_LRB
Representation Case Handl i ng Manual Section 13344. [In accordance wth
this procedure, the Véstside ALRB voting teamreceived the original crew
eligbility lists for crews who were schedul ed to work on the Vst side on
the day of the el ection. The Eastside ALRB voting teamrecei ved the
original crewlist for crews who were schedul ed to work on the Eastside
on the date of the election. The Eastside Board agent teamal so recei ved
the eligibility list for the packi ng shed workers and for the crews

enpl oyed through | abor contractors Felix Gnzal es and Cctavi o' s Labor
Service. The Kerman ALRB voting teamreceived the original eligibility
lists for the | abor contracting crews enpl oyed through M cente
Gontracting, Inc. The Fresno ALRB voting teamrecei ved the ori gi nal
eligibility crewlist for the labor contracting crews enpl oyed t hrough
Gontreras Gontracting Services. However, the Contreras lists were

I nadvertently not utilized at Fresno and all voters at the Fresno Ste
were voted chal | enged.

The Madera site did not receive an eligibility list and all
workers voting there were voted chal | enged. The fol |l ow ng workers vot ed
chal l enged bal l ots at the | ocations indicated bel ow because they did not
appear on the eligibility lists in use at the |location where they voted
or because the location where they voted did not use eligibility lists
and all voters voting there voted chall enged. Review of the Gerawan

Master List, Gerawan crew lists and | abor contractor crewlists



confirmed that their nanes appeared on those lists, and that none of

these workers voted at a different site fromthe site indi cated bel ow

Put anot her way, none of these voters voted nore than once, and each

coul d have voted w thout chal |l enge had they voted where the part of the

eligibility list including their nane was used by the voting team

Madera Voting Ste

NN NN
AOWNE

NRERRRRRRRRE
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Danilo Abril - (Mcent Gontracting Inc.)

Sergio Gabrera Vasquez - (Contreras Gontracting O ew #19)

Haul Angel Val dori nos
Nenori o Gnzal ez Tell o
Mari o d enente Her nandez
Adri an Duran Mendoza )
Isidro Peralta Qtiz "
Roman Hores Qtiz
AntelmHF | eonio Hores
Jose Acevedo (odi nez
M guel Angel Acosta "
Jose Mbreno Mel goza
Jesus Cabrera Vasquez

A berto Hernandez Ramrez
Ant oni 0 Lopez Rodri guez
Antolin Duran Duran
Antoni o Isidro Soriano
Mel esi 0 Reyes S| va
Martin A varez Sanchez )

Lorenzo Arevalo - (M cente Gontracting, Inc.)

Julio Sal gado Lopez - (Gontreras Gontracting G ew #7)
Joaqui nin Gnzalez - (Mcente Gontracting, Inc.)
Hector Tejeda - (Gerawan G ew #40)

Raul Lagunas Serrato - (Gerawan QO ew #25)

Fresno Voting Ste:

25.
26.
27.
28.
29.
30.
31.
32.
33.
34.

Mariano C Lavaria - (Mcente Cbntractl ng, Inc.)
Mictoriana P. Hores

Jose R Martinez - (ontreras Cbntractl ng Q ew #7)
Qi llerm Escamlla
Aturo R Reyes
Jose G Garcla
Renedies G Aguil ar "
Juan Torres Herrera
Jose Estelles - (Gontreras Gontracti ng O ew #18)
Aejandro G Branbila - (Gontreras CGontracting G ew #7)



Kerman Voting Ste;

35.
36.
37.
38.
39.
40.
4]1.
42.
43.
44,

Luis Alvarez Barrera - (Qntreras ontracting #10)
Jose Arturo Gardenas - (Gerawan QO ew #240)

Mbdest 0 Hernandez Gej a - ((bntreras Gontracting #10
Javier Garcia

Severiano Garcia - (Master List P 42)

Serafin Moreno (Torres)

Mbdest o Torres

Juan Antonio Nava Garreon - (Ger avan O ew #244)

Saul Ramrez

Jai e Peralta Verduzco

Reedl ey Voting Ste;

45.
46.
47.
48.
49,
50.
ol.
92.
53.
54,
55.
56.
S7.
58.
59.
60.
61.
62.
63.
64.
65.
66.

Antonio Qutierrez - (Master List P.50)

M cente Fragoso - (Gontreras O ew #3)

Roberto Ji nenez \el asquez - (Master List P.118)
Candido Tapia - (Gontreras ontracting #3)
Quadal upe Agui nya Gonzal ez - (NMaster List P.46)
Jose Hernandez - (Master List P.53)

Jose Chavez - (Master List P. 22)

Jose Luis Perez - (Crtavio's Gontracti ng)
Qilrmaro Quz - (Contreras Contractl ng #14 )
Everardo M Moral es

Juan Manuel Jinenez Milla
Beatriz Mifioz - (Master List P.77)

Maribel Cortez - (Master List P.26)

Delilah G De Garza - (Master List P.42)
Rosendo Zapi en Buanos (Master List P.14)

Carl os Quevas, Jr. - (Master List P. 14)
Gainalie C Nunez Martinez - (Master List P.68)
Porfirio Escamlla G - (Mster List P.33)
Ramon Gonzal es - (Master List P.48)

Roberto Lozano, Jr. - (NMaster List P.64)
Oistobal Ramrez - (Master List P.91)
Hdencio Gontreras - (Master List P.25)

The UFWs position on workers who on further examnation were

found on one of the eligibility lists is contained in a position statenent

dated May 21, 1990. Therein the UFWstates that the votes shoul d be

counted for workers who were chal l enged for not being on the list and for

whomthere i s no evidence that they voted tw ce.



Geravan' s position on the chal l enged votes is that these votes
shoul d al so be counted upon confirnation that these voters did not vote
nore than once and that they presented adequate identification to vote in
the el ecti on.

It is clear froma reviewof the Gerawan naster enpl oyee
eligbility list, the Geranan creweligibility lists and the eligibility
lists for the labor contractor crews that all the above -listed workers
worked during the eligibility because their names all appear on one of
those lists. Therefore, the Region recormends that the chall enges to the

votes of the workers naned above be overrul ed.

Vorkers Wio Sated in Their Chal | enge
Declarations That They Od Not Work During the
Higibility Period or That They Began V¥rki ng
After the Bigibility Period and Wo Do Not
Appear on Any of the Bigibility Lists

The 43 enpl oyees naned bel ow state under penalty of perjury in
their challenge declarations that they did not work during the eligibility
period or that they began working for Gerawan after the eligibility period
which ran fromApril 22, 1990 through April 28, 1990. Mst worked in the
Quevas Labor (ontracting Gew Prior to the original electioninthis
natter Gerawan did not provide an eligibility list for the Quevas crew
because it acknow eged that the Quevas crews did not begin working for the
Gonpany until after the end of the eligibility period. None of the
workers listed bel ow appear in any of the eligibility lists provided by
the Gonpany. The nanes of the workers who fall inthis category are as

fol | ows:



sust ai ned.
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Rta P. Garcia - (Geravan - Qew #474)

Aracely Horas - (Gerawan - O ew #428)

Jose Raul Pena Garcia "

Honero Sanchez !

Ernesto Vega

Juan Franci sco Gnzal ez M.lf Soz - (Gerawnan - O ew #352)
Jose Francisco Farias
Franci sco Avi na

M cente Loneli Ros - (Grawan - O ew #428)
Arturo R os "
Santi ago Garza Pal onares
Hvira Hores

Mguel Ros Garcia
Franci sco Leon - (Gerawan - O ew #116)

R cardo Vel asquez Rodriguez - (Gerawan - O ew #150)
A fredo Zaval a Arnenta - (Quevas)

Franci sco Zaval a Arnenta "
Jai me Zaval a Arnenta
Jose Manuel Avila
Francisco M CGanpos - (Gerawan O ew #172)
Paulino dpriano - (Gontreras Gontracti ng)
Glberto Daz - (Quevas)

Pabl o Escareno Espindol a - (CUevas)

Pedro Escareno Espi ndol a

Franci sco Torrez Espi nosa

A fredo Espirioza

Federi co Espi noza

Arturo Godi nez - (Quevas)

Ber nardo Sanchez (onzal es - (CUevas)

Jesus Ji nenez

Sal vador Pinentel Lenus
Sal vador Lenus

Franci sco Sal dana Maci as
| smael Rodri guez

Sergi o Rodri guez

Enri que Banal . es Sal dana
Antoni o Ayal a Sanchez
Sergi 0 Aguirre Sanchez !
J. Juan Tapi a
Franci sco Ramirez Vargas - (ontreras)

Mel chor Estrada - (Quevas)

Jesus Arnenta Zaval a - (Quevas)

R cardo Val asquez Rodriguez - (Gerawan Q ew #150)

The WAV position on workers who were chal | enged for

not being on the list and who stated in their chal | enged bal | ot
decl aration that they did not work during the eligibility period

is that the challenges to the votes of these workers should be

The Enpl oyer's position on the these chal l enges is



that because the Board' s regul ati on concerning run-off el ections,
Galifornia Gode of Regul ati ons Section 20375, does not specifically state
that individuals hired after the eligibility date are ineligible, they
shoul d be counted to avoid an unrepresentative electorate in the run-off
and that the challenges to these ballots shoul d be overrul ed.

However, Section 20375(a) states "A |l persons eligible to vote
intheinitial election shall be eligible to vote in the run-off
election.” Nevertheless, the Conpany cites two cases for the proposition
that enpl oyees hired after the eligibility period for the initial
el ection should be eligible to vote in a run-off election, Jack T. Bailie

Gonpany, Inc. (1978) 4 ALRB No. 47 and Mel - Pack Mineyards, Inc. (1979) 5

ALRB Nb. 32. However, these cases are clearly distingui shable fromthe
present situation in that the rerun election took place nine nonths and
two years, respectively, after the initial elections. Here, the rerun
el ection took place 6 days after the initial election. NRB authority
cited by the enployer is simliarly distinguishable. The ALRB H ection
Manual , Section 29300 provi des that where follow ng the resol ution of
chal  enged ballots, "[O]nly those enpl oyees eligible to vote in the first
el ection nmay vote in the run-off," except where a long period of tine has
passed between the original election and the run-off. The NLRB
Representation Manual , Section 11350.5, simlarly provides that "No one
who was not eligible to vote inthe original election can be eligible to

vote in the run-off election.”
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Moreover, as noted above, these workers all stated that they
began working wth Gerawan after the eligibility period. The Conpany
acknow edged the sane when it provided the lists of eligible workers.
None of these workers appeared in any of the eligibility lists which were
provi ded by the Gonpany. For all these reasons the Regi on recommends
that the challenges to these votes be sustai ned.

RECCMMENDATT ON

It is hereby recommended that the chal | enges to the 66
bal | ots discussed in Section | be overruled and the ball ots counted.

It is further recommended that the chal |l enges to the 43
bal | ots di scussed in Section Il be sustained and the ballots renain
seal ed and not count ed.

And finally, the Regional Drector recommends that the
remai ni ng 102 chal | enged bal | ots be pl aced i n abeyance pendi ng furt her
investigation if they are found to be outcone determnative.

CONCLUSI ON

Pursuant to Title 8, CGalifornia GCode of Regul ations, Section
20363, exceptions to the concl usions and recommendati ons of the Regi onal
Orector are to be filed wth the Executive Secretary by personal service
wthin five (5 days or by deposit in certified nail postnmarked wthin
five (5) days follow ng service upon the parties of the Regional

Orector's Report. An
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original and six (6) copies of the exceptions shall be filed and shal | be
acconpani ed by seven (7) copies of declarations and ot her docunents

evi dence in support of the exceptions. Copies of any exceptions and
supporting docunents shall be served pursuant to Section 20430 on al |
other parties to the proceeding and on the Regional Drector and proof of
service shall be filed wth the Executive Secretary along wth the

except i ons.

Dat ed: %ﬂ? éfé}ﬁ’fﬂ

Respectful | y submtted,

Law ence Al derete

Visalia Regional DOrector
Agricul tural Labor Rel ations
Board 711 N Gourt Sreet,
uite A Visalia, Galiforni a
93291
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