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SUPPLEMENTAL DEQ ST AN ON CASE A.CH NG

Pursuant to Labor Code section 1142(b),Y the Uhited FarmVWrkers of
Arerica, AFL-QO (WWor Whion) filed a Request for Review by the
Agricultural Labor Relations Board (ALRB or Board) of the General
Gounsel ''s determnation that Respondent had conplied wth the Board s
Qder in SamAndrews' Sons (1982) 8 ALRB Nb. 69 (hereafter, Andrews I)

and that therefore the case shoul d be cl osed.

In accordance wth its discretionary authority to revi ew such
nmatters under the provisions of section 1142(b), the Board requested al |
parties to submt their positions on the question of case closure,
granted the Lhion's Request for Review and advised the parties of the
paraneters of the record on review and, as al so required by section

1142(b), now issues its deci sion.

Y Al section references are to the California Labor Qode unl ess
ot herw se specified herein.



Backgr ound
In Andrews |, the Board affirned the Admnistrative Law

Judge's (ALJ) finding that Francisco Larios had repeated y applied for
irrigation work with Respondent during a three nonth period up to and
including July 8, 1981, but had been discrimnatorily rejected due to his
past activities in behalf of the UFW Accordingly, the Board ordered
Respondent to immedi ately offer Larios enpl oynent as an irrigator wth
backpay fromthe date on which the first irrigation crew openi ng occurred
followng his initial application, such date to be determned in the

conpl i ance phase of the case.?

h July 9, 1981, the day followng Larios’ |ast application
for work, approxi nately 140 of Respondent’ s enpl oyees engaged i n an
economc strike which |asted one year for approxinately half of the
strikers and 15 nonths for the remaining strikers. Larios was not in
Respondent’ s enpl oy at the onset of the strike.

Thereafter, on August 19, 1981, during the unfair |abor
practice proceeding in Andrews |, and approximately five weeks fol |l ow ng
the start of the strike, Larios testified in support of his charge that
he had been discrimnatorily denied hire some nonths before. According
to his testinonial account, he last applied for work wth Andrews on July
8, 1981. Early the next norning, he learned for the first tine that

Andrews’ enpl oyees

Z9 nce Respondent did not assert a judicia challenge to the
Board’ s Decision in Andrews |, which issued on Septenber 28, 1982, the
question of Respondent’s liability for the unfair |abor practices becane
final 30 days follow ng the issuance of 8 ALRB Nb. 69.
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pl anned to protest their working conditions by engaging in a work
stoppage. Larios went to the work site. As he had observed themon the
picket line, Larios was aware that sone irrigators had joi ned the strike,
thereby creating vacancies in that job classification. Respondent's
counsel asked if he had "i medi atel y" applied for such work from
Respondent' s personnel director or irrigation crew forenmen. Larios
replied "No, because |'mnot a strikebreaker." Referring only to July 9,
the day the strike commenced, Respondent's counsel then asked him "were
you prepared to take a job that day...cross the picket line that day?"
Larios replied "no" and indicated further that he would not take a job as
an irrigator wth Respondent so long as the strike continued. (Sam
Andrews' Sons (1982) 8 ALRB No. 69, Reporter's Transcript, Vol. 1V, pp.
135, 136.)

O July 7, 1982, Respondent received four separate petitions
signed by a total of 74 strikers who offered to abandon the strike and
return to work.¥ Larios nanme does not appear on any of the petitions.
Thereafter, by letters dated Cctober 23 and 26, 1982, the Uhi on advi sed
Respondent that all remaining strikers were naking simlar offers. No

nanes were attached to the letters.

¥ As explained in 12 ALRB Nbo. 30, Respondent’s personnel director had
testified that Respondent has adhered to a particular seniority policy as
devel oped in a 1975 col |l ective bargai ni ng agreenent. Each category of
work and/or crewis treated as an i ndependent unit. Thus, each crew
nmaintains its ow seniority standi ngs and crew supervi sors have sol e
authority to hire, fire, layoff, and recall workers in their respective
crews and are required to do so in accordance wth established seniority
standings. onsistent wth such policy, each striker who offered to
return to work signed the particular petition relating to his crewas it
existed at the tine the strike comenced.
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In a subsequent Andrews' case which issued on Decenber 22,
1986, the Board was required to determne the reinstatenent rights of the
enpl oyees who participated in the strike and who, as noted above, offered
toreturn towrk in either July or Gctober of 1982. (SamAndrews' Sons
(1986) 12 ALRB No. 30 (hereafter Andrews I1).) As a general rule, but

wth at |east one exception which has particul ar rel evance here, economc
strikers who offer to abandon a strike and return to the enpl oyer, but
whose positions have in the interimbeen filled by repl acenents, are not
entitled to inmedi ate reinstatenent. |Instead, their enpl oyer is
obligated only to place their nanes on what is terned a "preferential
rehire” list, usually according to seniority, to await recall upon the
creation of a vacancy occasi oned by the departure of their replacenents.
The National Labor Relations Board (NLRB) now hol ds that returning
economc strikers are entitled to an i medi ate offer of reinstatenent
shoul d their enployer fail to establish that the repl acenents were hired
as pernmanent enpl oyees and, further "the enpl oyer nust show a mut ual
under st andi ng between itself and the repl acenents that they are

pernmanent."” (Hansen Brothers Enterprises (1986) 279 NLRB 741 [ 122 LRRM

1057] enforced sub nom Hansen Brothers Enterprises v. NNRB (D.C Qrr.

1987) 812 F. 2d 1442 [125 LRRVI3063].) Andrews Il fol | oned Hansen supr a,

and concl uded that since Respondent had not net the Hansen test, the

economc strikers were entitled to an offer of i mmedi ate rei nst at enent
when they announced their intention to resune work, requiring the

enpl oyer to discharge replacenents if necessary in order to
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create vacancies for the returning strikers. The backpay period for
returning strikers not offered i medi ate reinstatenent woul d thus
commence on the first date on which work becane available in their
respective job classifications.

dosing Letter

By letter dated Decenber 27, 1988, General Gounsel
advi sed Respondent of its determnation that it had
"satisfactorily net and fully conplied with" the terns and
conditions set forth in the Boards Oder in Andrews | and
therefore the case was deened cl osed as of the date of the letter.

General (ounsel specified May 7, 1981 as the begi nni ng of
Lari os’ backpay period, that presunably being the date of the first
irrigation crew opening foll ow ng Respondent’s discrimnatory denial of
Larios application for irrigation work, and terninating two nonths |ater
when the strike cormenced. General Qounsel relied on Larios® testinonial
statenent of August 19, 1981 to reason that even if Larios had been
enpl oyed prior to the inception of the strike, he woul d have joi ned the
strike and therefore his backpay period should end on the date the strike
began. n that basis, General Gounsel believes that Larios falls wthin
the class of strikers who were in Respondent’s enpl oy when the strike
began and whose rei nstatenent and backpay rights wll be determned in
t he conpl i ance phase of Andrews Il. According to General Qounsel, Larios
ultimately was rei nstated by Respondent on May 23, 1983, a findi ng which

t he Uhi on does not contest.
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(bj ections & Responses

The Uhion contests the case cl osing on three grounds:
(1) absent information fromGeneral Gounsel concerning its basis for
neasuring the start of the backpay period, and | acking access to
Respondent' s payrol| records, the Uhion cannot assess the propriety of
the General (ounsel's position in that regard;
(2) because of a simlar |ack of docunentation, the Uhion questions
General ounsel's reliance on Respondent’s contention that it does not
adhere to a seniority systemfor irrigators; and
(3) while the Uhion acknow edges Larios’ participation in strike
activities, it does not concede that he woul d have joined the strike had
he been enpl oyed by Respondent at the inception of the strike. The Uhion
al so points to NLRB precedents it believes support its viewthat General
Gounsel erred in presumng Larios woul d not have returned to Respondent’s
enpl oy had he been offered reinstatenent prior to the end of the strike.

In response to the Lhion's objections, and in support of
General (ounsel ' s position on closing, Respondent asserts that since
there is no dispute as to Larios’ participation in the strike, there
shoul d be no uncertainty as to whet her he woul d have joined the strike
had he, in fact, been in Respondent's enpl oy at the begi nning of the
strike. Respondent further asserts that the facts of this case are
identical wth those in Afred M Lews v. NLRB (Lews) (9th dr. 1982)
681 F. 2d 1154 [110 LRRM 3280] in which the appellate court tolled backpay

during the period of strike activity when the enpl oyee testified that he

woul d not have worked during the strike.
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Anal ysi s and Goncl usi ons

The principal questions in this case turn on the correctness
of General Qounsel's dual premises that Larios’ testinony in Andrews |
serves to (1) prove he woul d have rejected a valid offer of work extended
to himduring the strike, thereby obviating Respondent's obligation to
offer himan irrigator position as required by the Board' s Qder in that
case and (2) toll his backpay for the duration of the strike.

A though no one doubts the pro-strike sentinents expressed by
Larios, the UFWchal | enges the notion that his spontaneous response to a
hypot heti cal question in the course of an evidentiary hearing shoul d
dimnish the Board s renedy for Respondent's violation of the Act. W
bel i eve the Lhion's concern is well founded.

In Seligman & Associates, Inc. (1983) 273 NLRB 1216 [ 118 LRRM

1309], enforced in relevant part sub nom NRBv. Selignman & Associ at es,

Inc. (6th dr. 1986) 808 F.2d 1155 [ 124 LRRM 2277], the discri mnatee

testified credibly that when asked by an NLRB Board agent, on behal f of
her forner enpl oyer, whether she woul d take back her job wth backpay
were it offered to her, replied, "No, | don't want to work there
anynore.” The NLRB agreed wth its trial examner's characterization of
the offer as "hypothetical ™ and his conclusion that an "offer such as
thisis not a sufficient offer of reinstatenent...because the enpl oyee

nust be given sufficient tine to consider an offer nade
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in positive terns."?

In Respondent' s questioning of Larios as to why he didn't reapply
for work when the strike began, we find nothing to constitute an offer of
a specific position, wth certainty as to wages, hours and other terns
and condi ti ons of enpl oynent, in circunstances which would afford an
opportunity for consideration and response.? A question put to an
enpl oyee as to whether he would return to work if offered reinstat enent
does not represent a specific, unequivocal offer of reinstatenent. (V¢n
Hha Ltd. (1974) 208 NLRB 828 [85 LRRV 1524].) Respondent has failed to

carry its burden of establishing that a legal ly sufficient offer

Y Snilarly, in Chronal loy Averican Qorp., L. A Véter
Treatnent Ov. (1982) 263 NLRB 244 [110 LRRM 1506], the N_RB restated
| ong- est abl i shed princi pl es governi ng the adequacy of a valid offer of
reinstatenent that the offer "nust be specific, unequivocal, and
unconditional in order to toll the backpay period. It is the enpl oyer
who carries the burden of denonstrating a good-faith effort to
communi cate the offer to the enpl oyees. An enployer is relieved of his
duty to reinstate only when a proper offer is made and unequi vocal | y
rejected by the enpl oyee.” (Chronal l oy, supra, 263 NLRB 244, 246; see
al so Verde Produce Gonpany, Inc. (1984) 10 ALRB No. 35.)

Y As noted previously, the thrust of the question was why Larios had
not immedi ately renewed his application for work wth Respondent when the
strike coommenced. But, as alleged in the underlying unfair |abor
practi ce charge and conpl ai nt, the i ssue was whet her Respondent had
discrimnatorily rejected Larios’ application for irrigation work prior
to the commencenent of the strike. Thus, whether or why Larios declined
torenewhis application after the onset of the strike was of no
consequence in the context of the natter set for hearing. Mreover, at
the tine of the testinony in question, Respondent was al ready under a
prior order of the Board to offer Larios enploynent inits weed and thin
crew (SamAndrews’ Sons (1980) 6 ALRB No. 44.) The order in that case
I ssued on August 15, 1980, one year prior to the hearing in Andrews |,
and was cl osed on June 17, 1982, by neans of a settlenent agreenent anong
all parties which granted Larios $2,000, presurmably for backpay, but is
silent as to that portion of the Board' s Qder whi ch required Respondent
to offer Larios enploynment in the weed and thin crew

16 ARB Nb. 6 8.



of reinstatenent had been nade to Lari os.

As to General Gounsel's tolling of backpay, the Lhion contends
that any controversy as to the anount of |oss suffered by a di scrimnatee
was caused by the wongdoer who created the uncertainty in the first
i nstance and therefore shoul d be resol ved agai nst the wongdoer. The
Lhion further contends that the NLRB has found the foregoi ng principle
particularly suited to instances where it is not clear whether a pre-
strike discrimnatee woul d have accepted an enpl oyer's of fer of
rei nstatenent, had one been extended, during the course of an econom c
strike. (Wnn Dxie Sores, Inc. (Wnn D xie) (1973) 206 NLRB 777 [ 84
LRRM 1482] enforced sub. nom Wnn O xie Stores, Inc. v. NRB (4th dr.
1974) 502 F.2d 1151 [87 LRRM2257].) Ve find nerit in this contention.

The facts in Wnn O xie are particularly instructive. The
enpl oyer in that case discrimnatorily discharged three enpl oyees shortly
bef ore the cormencenent of an economc strike. Athough two of the
enpl oyees were never offered reinstatenment at any tine during the strike,
the trial judge concluded that it was reasonabl e to presune that such an
of fer woul d have been futil e because the enpl oyees were active nenbers of
the union who voted in favor of the strike and continued to support the
strike. On that basis, he approved the tolling of their backpay period
until the conclusion of the strike. The NLRB found the presunption

contrary to established federal |abor |aw policy inasmuch as,
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...in cases invol ving enpl oyees who have been unl awf ul | y
di scharged before an economc strikeis called ...the entire
duration of the strike is includable in the backpay award
peri od because the enpl oyer's own discrinmnation agai nst the
claimants nmakes it inpossible to ascertai n whet her such
clai mant woul d have gone out on strike in the absence of the
discrimnation and the resulting uncertai nty nust be resol ved
agai nst the enployer. (Wnn Dxie, supra, 206 NLRB 777.)

The third discrimnatee in Wnn Dxie offered to return to
the enpl oy of the struck enpl oyer while the strike was still ongoi ng.
The NLRB found in his action further support for its view as expressed

above, in that,

Thi s evidence shows the fallacy of presumng, as did the [trial
judge], that individuals recognized as union activists wll
autonmatically refuse an offer of reinstatenent in order to
denonstrate their support for the union during the strike. To
hol d that an enpl oyer who has wongful |y di scharged an enpl oyee
prior to a strike may escape the consequences of his m sconduct
by sinple inactionin failing to offer reinstatement to the
enpl oyee woul d reward the enpl oyer for his msconduct. To
require the fired enpl oyee to apply to the enpl oyer who has
evinced no retreat fromhis unl awful conduct appears hardly
reasonabl e, and al so contrary to the wel | -established | egal
principle that a condition once established--the enpl oyer's
refusal to enploy the enpl oyee--is presuned to continue in the
absence of evidence show ng a change has occurred. (Wnn

O xie, supra, 206 NLRB 777, 778.)

Respondent herein interprets Wnn DO xi e to have neani ng only
where it is not possible to determne whether a di scri mnatee woul d
have w thhel d I abor in support of a strike which cormenced after the
enpl oyer's violation of the Act. But where, as Respondent believes to
be the case here, Larios’ own testinony renoves any doubt as to his
intentions had an offer been extended to himduring the strike, his
situation falls outside the Wnn Dxie |ine of cases. Respondent
bel i eves the controlling precedent in this instance is that of Afred
M
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Lews v. NLRB, supra, wherein the court, although approving of the

general rule that "enpl oyees wongful |y di scharged before an econom c
strike are entitled to backpay accruing during the strike," ultinately
held that the rule lacks validity where, as in that case, the
discrimnatee testified "unequi vocal | y* that he woul d have joi ned the
strike had he been enpl oyed at the tine. Accordingly, Respondent
supports General (ounsel 's severance of Larios’ backpay period as of the
July 9, 1981 date on which the strike comenced.

Four years followng the court's decision in Lews, the NLRB
rejected an enpl oyer's proposal that it ook to strike activities of a
pre-strike di schargee to conclude that he woul d not have accepted an
offer of reinstatenment had one been proffered during the strike.
(Northwest Metal Products, Inc. (Northwest) (1986) 281 NLRB 1162 [ 123
LRRM 1174].) There, both shortly before and i nmedi ately after the

di scharge, the enployer nailed letters to all unit enpl oyees encouragi ng
themto resune work.? The discrimnatee did not respond to any of the
letters but testified later that he voted to strike, picketed his struck
enpl oyer, refused to cross the picket line and continued to support the
union as well as use its services. Notw thstanding the discrimnatee' s
adm ssion of support for the strike, the NNRB affirned the finding of
its Admnistrative Law Judge that the enpl oyer had not established that
the di scrimnatee woul d have refused a valid offer of reinstatenent had

one been tendered

¥ The ALJ deened the letters too general to be considered a valid
offer of reinstatenent to an enpl oyee who had recently been
discrimnatorily discharged fromhi s enpl oynent .

11.
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during the course of the strike. The ALJ reasoned that although the
di scrimnatee continued to actively participate in the strike follow ng
his di scharge, that fact woul d not concl usively determne whet her he
mght have returned to work had a valid offer of reinstatenent been
nade.

For support of her finding in Northwest, the ALJ | ooked to
Abilities and Godw |, Inc. (1979) 241 NLRB 27, 28 [ 100 LRRM 1470Q]

wherein the NLRB stated as fol | ows:

Wen di scharged strikers wthhold their services after the
date of the unlawful discharge, one cannot really be certain
whet her their continuing refusal to work is voluntary, i.e., a
result of the strike, or whether the reason for not naki ng
application for reinstatenent is that the enpl oyer, by
di schargi ng the enpl oyees, has unmstakenly | npressed on themthe
futility of naking such an application. Thus, "it becones
difficult, if not inpossible, to determne whether the enpl oyees
woul d have continued to strike and, if so, for howlong, had the
opportunity to return to work been available.' [Footnote
omtted.] ...[B]ecause the uncertainty is caused by the
enpl oyer' s unlawful conduct, we wll not indulge in the
presunption that the discharge itself played no part in keepi ng
the enpl oyees out of work. Rather, it seens to us nore equitable
to resol ve the anbi guity agai nst the wongdoer and presune,
absent indications to the contrary, that the discharged strikers
woul d have nmade the necessary application were it not for the
fact that the discharge itself seemngly nmade such application a
futility. (Northwest, supra, 281 NLRB 1160, 1161.)

In a suppl enental hearing in Northwest, the discrimnatee
expl ained that he mght indeed have ultimately crossed the picket |ine
to accept enpl oynent had it been of fered because he "had a house paynent
to nake...|l had a car paynent, insurance, | woul d have had to gone back

to work...sooner or later.” (Northwest, supra, 281 NLRB 1160, 1162.)

But the ALJ eventual |y concluded that such testinony as is quoted

directly

12.
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above nay not serve to supplant the failure of the enpl oyer to issue a
valid offer of reinstatenent, and therefore it cannot be established that
the discrimnatee would in fact have refused a valid offer if one had
been nade during the course of the strike.

In Inland Enpire Meat Gonpany (I nl and) (1981)
255 NLRB 1306 [107 LRRM 1114], the NLRB found that an enpl oyee had been

unl awf ul |y di scharged on Novenber 15, 1976 and ordered that he be
reinstated wth backpay. A strike commenced exactly four weeks | ater.
The discrimnatee did not participate in the strike vote but was active
on the picket line, both at the work site as well as at various of the
enpl oyer's away-fromthe-plant delivery points, until picketing ceased in
April of 1977. He subsequently rejected the enpl oyer's Septenber 1978
offer of reinstatenent because he had entered busi ness for hinsel f sone
nine nonths before. Respondent sought to mtigate its backpay liability
on the grounds that the enpl oyee's support of the strike established that
he woul d not have worked for Respondent during the strike and therefore
backpay shoul d be tolled for the duration of the strike. Rgecting
Respondent ' s argunent, the NLRB concluded that the failure to offer
reinstatenent during the strike "only nakes it nore uncertai n whet her
[the discrimnatee] woul d have joined the strike and that the uncertainty

n Z/

nust be resol ved agai nst the enpl oyer, quoting fromNLRB v. Rogers

"Thereafter, on Septenber 16, 1982, one year following its decision
inlews, the Nnth Qrcuit summarily enforced the

(fn. 7 continued on p. 14)
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Manuf acturing Go. (6th dr. 1969) 406 F.2d 1106, 1109 [ 70 LRRM 2559].
(Inland, supra, 255 NLRB 1306, 1307.)

Fromthe cases di scussed above, we perceive a distinction drawn
by the NLRB whi ch turns not on whether statenents and/ or conduct in
support of a strike will support an inference that a pre-strike
di scrimnatee woul d have declined a valid offer of reinstatenent during
the course of the strike had one been nade, but rather, whether the
di scrimnat ee had an opportunity in fact to accept or reject such an

offer. Lew s does not hold ot herw se.?

Qur construction here not only is supported by a plain readi ng
of the cases involved, but also is wholly consistent wth the policy of
the NLRB that whenever it finds an unfair |abor practice based on a
discrimnatory discharge, it is standard policy to require that the

di scri mnatee be offered rei nst at ement

(fn. 7 cont.)

NLRB s decision in Inland, including the national board s affirnation of
the trial judge's observation that Wnn O xi e "pl aced naj or enphasi s upon
the absence of an offer of reinstatenent by the respondent therein"
because such an offer was necessary in order that "the discrimnatee' s
resulting decision to accept or reject the offer woul d have resol ved any
lingering uncertainty as to whether he would have initially partici pated
inthe strike." (NLRBv. Inland Enpire Meat Go. (9th dr. 1982) 692 F. 2d
764 [111 LRRM 2650] .)

¥ The question before the court in that case was sinply whet her
the likel1hood that a discrimnatee woul d have participated in a post -
di scharge strike shoul d serve to reduce his backpay award. As di scussed
previously, the court answered that question in the affirnative, but did
not hold that such mtigation is available absent a finite backpay period
whose termnation i s dependent upon a reinstatenent offer. |Indeed, in
Lew s, the General (ounsel had established a fixed nonetary sum vhi ch,
pr esunabl y, had its genesis in a closed-end backpay period determned by
a reinstatenent offer.

16 AARB Nb. 6 14.



and be nade whole. So intrinsic is that renedy to the whole of the NLRB s
renedi al schene that it is required even where the respondent and the
General ounsel have agreed to settle unfair |abor practices that have

only been alleged. (Lyman Seel (. (1979) 246 NLRB 712, 714 [102 LRRV

1654].) It follows, therefore, that since,

Reinstatenent is basic to our renedy... Respondent's offer of
reinstatenent was required to conply wth our order to renedy its
discrimnation by denonstrating to enpl oyees that their rights
wll be vindicated. To toll Respondent’'s backpay obligation prior
toits offer [of reinstatenent] would elimnate the practical
incentive for conpliance wth our order... [Thus, a statenent nade
prior to an offer of reinstatement] could not nanifest'an

unequi vocal resolve not to accept reinstatenent.’” Both in order
to preserve the public interest in Respondent's neani ngf ul

conpl iance wth our order and to safeguard a discrimnatee' s
rights, we consistently have di scounted statenents, prior to a
good-faith offer of reinstatenent, indicating unwllingness to
accept reinstatenent. (Heinrich Mtors, Inc. (1967) 166 NLRB 783,
785 [65 LRRVI 1668]; enforced (2d dr. 1968) 403 F. 2d 145 [69 LRRM
2613]; accord Mirbro Parking, Inc. (1985) 276 NLRB 52, 55 [120
LRRVI 1067] .)

Wth the foregoing principles and authorities in mnd, we find
no indication that Respondent tendered a bona fide offer of reinstatenent
in accordance with our Oder in Andrews |I. At least in the absence of
such a show ng, General (ounsel erred in relying on Larios' testinonial
statenent for the proposition that he had renoved hinsel f fromthe | abor
narket and in effect waived reinstatenent or, alternatively, that he
forfeited his right to backpay for the whol e of the strike period. Thus,
inviewof all the circunstances, we find no support for General Counsel's
concl usi on that Respondent has conplied wth the Board s Qder in Andrews

| to offer Larios enpl oynent w th backpay.
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W al so take issue with General (ounsel's reconunendation that a
determnation of Larios' ultinate reinstatenent rights be deferred to
further proceedings in Andrews I1. An economc striker may be defined as
an enpl oyee who w thhol ds | abor in order to press a denand for changes in
wages, hours, or other terns and conditions of enploynent. (See, e.g.,

Royal Packing (o. (1982) 8 ALRB Nb. 16.) Inasnmuch as Larios was not in

Respondent ' s enpl oy when the strike began, he cannot be equated wth those
enpl oyees who actual |y were working for Respondent, who relinquished their
enpl oynent in order to effectuate their economc denands, and who
utinately, albeit at different tines, nmade unconditional offers to
reclaimtheir fornmer positions. As those enpl oyees voluntarily |eft

avail abl e work, they cannot claiman entitlenent to backpay until after
they unconditional |y offer to abandon the strike and resune work and then
only under the limted circunstances adopted by the Board in its decision
in Adrews I1. But, as Andrews |1 governs prinarily the reinstatenent
rights of enpl oyees who, by their actual departure at the onset of the
strike, created vacanci es whi ch Respondent filled wth repl acenent

enpl oyees, that case woul d not prove useful in determning Larios' backpay
awar d.

In order to define the backpay period, we are conpel led to
renand this natter for further proceedi ngs, consistent wth this opinion,
that wll determne whether and when Respondent actual |y conplied wth
the Board's Oder in Andrews | to unconditionally offer Larios an

irrigator position and conpute backpay accordingly.
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Pursuant to the authority of Labor Gode section 1142(b), the
Agricultural Labor Relations Board hereby directs the General Qounsel to
serve on the parties his redetermnation as to whether Respondent has

conplied wth the Board's final Decision and Qder in Sam Andrews' Sons

(1982) 8 ALRB No. 69, wth a detailed statement of facts in support of
such redetermnation, as well as
the basis for the General Gounsel's initial determnation as to the

commencenent of Larios’ backpay period.?

DATED  June 1, 1990

BRICE J. JANQAN Chai rman®®

GREGRY L. GONOT, Menber

| VONNE RAMCE R GHARDSON Menber

JIMBLLIS Menber

JCBEPH C SHHELL, Menber

¥In Andrews |1, the Board relied on Respondent’s own testi nony
inthat case tofind that irrigation crewseniority followed a pattern
established in 1975. But, in accordance wth Andrews |, Larios seniority
woul d commence cont enporaneously wth the first irrigation crew openi ng
Respondent failed to offer himfollowng his initial application for such
work. The Board notes that, as a practical nmatter, seniority shoul d not
be a factor in eval uating Respondent’s conpliance with Andrews |.

9 The signatures of Board Menbers in al |l Board decisions appear with the

signature of the Chairnman first, if participating, followed by the
signatures of the participating Board Menbers in order of thelir seniority.
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CASE SUMVARY

Sam Andrews’ Sons 16 ALRB N\b. 6
(URWY Gase Nbs. 81-C=127-D
et al.
(8 ALRB Nbo. 69)

General ounsel ' s Deci si on on Gonpl i ance

Pursuant to Labor Gode section 1142(b), the Whited FarmVérkers of
Arerica, AFL-Q O (UFWor Lhion) appeal ed to the Agricul tural Labor

Rel ations Board (ALRB or Board) fromthe General Gounsel's concl usi on
that Sam Andrews’ Sons (Respondent) had conplied wth the Board s O der
in SamAndrews' Sons (1982) 8 ALRB No. 69 to offer an irrigator position
to Francisco Larios and to conpensate himfor all |osses resulting from
Respondent' s discrimnatory refusal to honor his application for work in
the spring of 1981. Shortly after the discrimnatory failure to hire

Lari os, Respondent's enpl oyees engaged in an economc strike. H ve weeks
after the onset of the strike, Larios indicated in his testinony in an
ALRB hearing that he had not reapplied for work because he is not a
strikebreaker. n that basis, General Gounsel concluded that Larios
probabl y woul d not have accepted an offer of enpl oynent had one been
tendered at any tine during the entire course of the strike and therefore
hi s backpay shoul d be tolled for the duration of the strike. A though
the strike continued until at least July of 1982, Larios was not enpl oyed
by Respondent until My of 1983. It was not clear whet her Respondent
ever offered Larios enpl oynent or the circunstances by which he

ultinatel y coomenced working for Respondent.

Boar d Deci si on

Rel yi ng on NLRB precedents which hold that the enpl oyer had the burden of
denonstrating a good faith effort to extend a val1d offer of
reinstatenent - that is, an offer of a specific position, wth certainty
as to the terns and conditions of enpl oynent, in circunstances which

woul d afford an opportunity for consideration and response - the Board
concl uded that Larios spontaneous response to a hypothetical question
posed to himduring the course of a hearing did not constitute a bona
fide offer of reinstatenent sufficient to either wai ve Respondent’s
obligation to offer himenpl oynent or to toll his backpay. In these
circunstances, the Board followed the NLRB rul e that any controversy as
to the anount of |oss suffered by a discrimnatee was caused by the
wongdoer who created the uncertainty in the first instance and therefore
shoul d be resol ved agai nst the wongdoer. n that basis, the Board
remanded the natter to the General Gounsel for a redetermnation as to
whet her, and when, Respondent conplied wth the Board's Oder in 8 ALRB
No. 69 to offer Larios enploynent inits irrigation crewand to conpute
hi s backpay accordi ngly.

* % *

This Case Summary is furnished for infornation only and is not an
official statenent of the case, or of the ALRB

* % *
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