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DECI SI ON AND ORDER
O June 30, 1989, Admnistrative Law Judge (ALJ) Barbara

D. Moore issued the attached Decision in this matter. Thereafter,
Respondent tinely filed exceptions and a supporting brief, and
Ceneral Counsel filed an answering brief.

The Agricultural Labor Relations Board (ALRB or Board) has
considered the record and the attached Decision in |light of the
exceptions and briefs, and has decided to affirmthe rulings,
findings, and conclusions of the ALJ insofar as consistent wth the
deci sion herein, and to adopt her proposed O der

This case involves the alleged discrimnatory
t hreat eni ng, suspension and di scharge of two enployees, Arturo
Jinmenez and Victor Ramrez, because of their protected union
activities. Inits answer to the conplaint filed herein by the
Ceneral Counsel, Respondent denied any know edge of union activity by
Jinmenez or Ramrez and asserted that both enpl oyees were di scharged
for the insubordinate use of obscene and abusive | anguage to forenen

and supervi sors.



Arturo Ji menez

Test i nony

Jimenez began working for Bruce Church, Inc. (Respondent or
Enpl oyer) in 1979 as a cutter and packer of lettuce, and worked at
various locations in California and Arizona. In February 1987 a
representation election was held at the Enployer's operations in
Yuma, Arizona, where Jinenez was active in the United Farm Wrkers
of America, AFL-CIO (UFWor Union) canpaign, distributing UFW
| eafl ets and flags to enpl oyees and posting caricatures of conpany
supervi sors. Conpany foreman Julio Barajas warned Jimenez not to

continue his union activities and not to be a "cl own, " because the
Enpl oyer was going to fire people for their union activities.

Baraj as, who repeated his warnings to Jimenez in Salinas,
California, also said that the Union was no good because every
conpany that had a union woul d cl ose.

During the 1987 Salinas |ettuce season, the UFW conduct ed
several nmarches in the Salinas Valley directed agai nst Respondent
and ot her enployers. On one occasion, when foreman Filenmon Lizaol a
saw Ji menez giving coworkers directions to a march in Watsonville,
Li zaol a called Jinenez a derogatory name and told himthat if he

wanted to spread old wives' tales he should go home.

y UFWrepresentative Lupe CGastillo testified that forenen Baraj as
and Li zaol a woul d frequently harass hi mwhen he took access to
workers in the fields. n one occasion when CGastillo attenpted to
take permtted | unchtine access, Lizaola denanded that he | eave and
said he had orders not to let Gastillo enter. O another occasion,
when CGastillo arrived at lunch tine and told Li zaol a he was goi ng to
enter the field, Lizaola told himto "behave" hinself or Lizaola
woul d "put another hole" in him
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O July 23, 1987, 2/ the day before his di scharge, Jinenez
3/

was working in Respondent's one remai ning ground crew, Gew No. 7.
Wien his crew began its norning break, he wal ked over to forenan
Fi l enon Li zaol a's nmachine crew and started tal king to sonme of them
about the Union. Jinenez clainmed that when he arrived, the nachine
crew was just beginning its break: the cutters in the front of the
nmachi ne had stopped wor ki ng, and those in back were just finishing
packing the already cut lettuce. Jinenez told the workers they were
being paid | ess than the ground crew, and that they shouldn't be so
dunb and shoul d be united and support the Uhion

Foreman Li zaol a cane up behind Jinenez and told himto

shut up, and not to tal k about the Union or Lizaola would punch him

out. In response, Jinenez told Lizaola not to be a “ buey"él

and said he was not the owner of the conpany. Lizaola replied that
he was going to punch Jinenez out after work. Jimenez denied
swearing at Lizaola, and said that though he gestured with his hands

for enphasis while he spoke, he did not nmake any obscene gestures.

g/AII dates herein refer to 1987 unl ess ot herw se i ndi cat ed.

3 Ji menez testified that ground crew No. 1 had been di sbanded and
repl aced by a | abor contractor crew The workers who had the nost
senl_orlt%/ were put into crewNo. 7, while the others went to
machi ne- harvesting crews. Coworker Jorge Moz testified that in
a ground crew the enpl oyees could earn up to $100 for four or five
hours under the piece rate system but on the nachines they woul d
work up to ten hours for only $90.

¥ This termwas defined during the hearing as a "steer" or
neut ered ani nal .
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Li zaol a then cal | ed supervi sor Juan Quillen, and the
Enpl oyer' s | abor relations representative, Gonzal o Estrada, al so
cane over. Wien Lizaola told themthat Jinenez had come over to talk
to the crewand that Lizaola had told himto go away, the three nen
grabbed hol d of Jinenez and took hi mback to his own crew Jinenez
testified that during his afternoon break, his foreman, Mrcelino
Sepul veda, told himthat Lizaola had sent a nessage that after work
he was going to physically attack Jinenez.

The follow ng norning, Jinenez testified, when he arrived
at the canp where enpl oyees are picked up for work, he went up to
Li zaol a and asked why he had sent a nessage by Sepul veda that he was
goi ng to punch Jinenez out. Lizaola allegedly replied that what had
happened to " Bul e" was going to happen to Ji menez. 5" Ji menez agai n
told Lizaola that he was not the owner of the conpany, and said that
if Lizaola was going to strike him he should do it right then.
Supervisors Qiillen and Estrada then arrived, and Jinenez tried to
expl ain to Estrada what had happened. However, Jinmenez cl ai ned,
Estrada listened only to Lizaola s explanation and then proceeded to
fire him

Two nenbers of Lizaola' s nmachi ne crew, Jorge Miunoz and
Quillerno Jaram|lo, corroborated Jinmenez! testinony that the crew
was beginning its break when Jinenez arrived on July 23. Both
enpl oyees testified that Jinenez spoke to the crew about wages and

the Lhion. Minoz stated that Lizaola told Jinenez to "get the

% Ji menez expl ai ned that "Bul € was the ni cknane of a coworker whom
Lizaola had hit. In his testinony, Lizaola admtted having probl ens
with "Bule" on one occasion, but denied hitting him
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hell out" of the area and threatened to punch himout for talking to
the crew. Jaramllo stated that Lizaola told Jinenez he had no
reason to be there agitating the crew. Neither man heard any
swearing fromJimenez. Jaramllo, who was standing close to Jinenez
at the canp the next norning, corroborated Jimenez' testinony that on
that occasi on he asked Lizaola why he was sending messages through
Sepul veda, and that Jinmenez referred to Lizaola as a "steer."

James Barros, who was working with Jimenez in the ground
crewon July 23, testified that both crews were starting their break
when Jimenez went over to talk to the machine crew. Barros heard
Li zaola tell Jinenez to |eave, and not to be talking to the crew
about the Union. Barros did not hear Jinenez swear and did not see
hi m make any obscene gesture. Later in the day, Barros testified,

Li zaol a cane to foreman Sepul veda and told himto tell Jinenez that
he shoul d not be talking to Lizaola's people about the Uni on,
because otherw se Lizaola was going to hit himor kill him

Leonel Garcia was the only menber of Lizaola's crewto
testify that the crew was not on break when Jinmenez arrived. Garcia
claimed that Jinenez called the workers slaves and said they were
stupid for working by the hour instead of at piece rate. He said he
did not hear anything el se, but saw Jinenez make a gesture which he
interpreted to nmean, "it's not worth anything," or "you jerk ne
of f."

Filemon Lizaola testified that on July 23 Jimenez came over

to his crewten mnutes before he was going to call a break
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Jinenez called the workers stupid for working for what they were

pai d. Lizaola said he told Jinmenez, "P ease to get away fromthere,
you don't have any right to insult the workers." Lizaola said that
Ji menez responded by cal ling hi mobscene and derogatory nanes and
gesturing obscenely with his hands. Wen Lizaol a cal |l ed supervisors
Qi llen and Estrada over, Jinmenez repeated his obscene, offensive

| anguage, and Lizaola told Quillen that he shoul d di scharge Ji nenez
for insubordination. Lizaola admtted that GQuillen told him
(Lizaola) to be calm Later, Lizaola stated, he went to Ji nenez'
foreman, Marcelino Sepul veda, and told hi mthat Jinenez had insulted
his crew

Li zaol a deni ed sendi ng Ji nenez a nessage that he was goi ng
to punch himout, but acknow edged that on July 24 Jinenez asked hi m
why he had sent such a nessage. Lizaola stated that he replied that
he di dn't need any nessengers to | et Jinenez know how he felt about
him  Jinenez then nade a cooment about "jerking of f," and Lizaola
cal | ed Sepul veda over and conpl ai ned that Jinenez had insulted hi m
Sepul veda then i ssued Ji nenez a suspensi on.

Gonzal o Estrada testified that he saw Ji nenez nake an
obscene gesture while talking to Lizaola and Guillen on July 23. He
al so heard Jinenez refer to Lizaola in unflattering and obscene
terns, and he adnoni shed Jinenez not to insult the forenan. Both
Estrada and Sepul veda testified that on July 24 Jinenez again uttered

obsceni ties before Sepul veda suspended hi m pendi ng term nati on.
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ALJ Decision ¥

The ALJ credited the accounts of General (ounsel's w tnesses
of the events leading to Jinenez discharge. She found that Jinenez
statenents to Lizaola's crew were designed not to insult the workers
but to encourage themto protest the | ower wages they were earning.
She credited General Counsel's wtnesses regarding Lizaola' s threats
to Jinmenez, and did not believe that Lizaola's mld request that he
"pl ease not insult the workers" would elicit fromJimenez a barrage of
obscenities and conpl ete unconcern about being fired, since Jinenez
had worked for Respondent for 8 years. She al so based her findings on
Ji menez! t enper anent and the corroboration of his testinony by Minoz
and Barros. The ALJ found it unbelievable that if Jinenez had
interrupted the crew and uttered a streak of obscenities, no
di sciplinary action woul d have been taken agai nst himon July 23.
Further, Quillen's adnonition to Lizaola to cal mdow was not
consistent wth Lizaola' s and Estrada' s account.

Thus, the ALJ concl uded that Jinenez had not uttered
obscenities on July 23. She found that Lizaola sent Jinenez a
t hreat eni ng nessage via Sepul veda during the afternoon of July 23,
and that Lizaola again threatened Jinmenez on July 24 when he referred
to"Bule." She found that on July 24, Jinenez responded to Lizaola
as he had the previous day (telling Lizaola that he wasn't the head

of Respondent's conpany and wasn't enough of a

9 W believe that the ALJ' s detailed recitation of 10 years’ | abor

relations history at Bruce Church, Inc. was extraneous naterial not
necessary to the resolution of this case. V¢ note that no testinony
was taken on this natter.
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nan) and that Estrada had greatly overstated Ji nenez’ response.

The ALJ al so found that the Enpl oyer had gi ven fal se and
I nconsi stent reasons for di scharging Ji nenez. She concl uded t hat
Respondent' s asserted reasons for the discharge were pretextual, and
that the real reason was Jinenez union activities. The ALJ further
concl uded that even if the Enpl oyer had di scharged Ji nenez for the
remar ks she found he did nake, those remarks did not provide a
legitimate ground for discharging Jinenez because they were wthin
the scope of protected activity.

Respondent' s Excepti ons

Inits brief, Respondent argues that there was
"overwhel mng" evidence that Lizaola' s crewwas still working when
Ji nenez spoke to the crew nenbers, and that when told to | eave,
Jimenez used insulting and abusive | anguage. Respondent argues t hat
the ALJ ignored "obj ective" testinony in disbelieving all of
Respondent' s w tnesses, and that her method of determ ning
credibility was not acceptabl e.

Respondent al so argues that there was no causal relationship
between any of Ji nenez' union activities and his termnation.
Respondent states that eighty percent of its enpl oyees are active
uni on nenbers, that other enpl oyees carried union flags and passed
out union leaflets, and yet other enpl oyees were not di scharged for
those activities. Even if Jinenez was engaged in concerted activity
during the incidents in question, Respondent asserts, he was
di scharged for his violation of company rules. Further, Respondent
clains, Jinenez' activity cannot be consi dered protected because it

had no specific purpose, and there

16 ALRB No. 3 8.



was no evidence that his activity had any effect on other
vor kers.
As part of its argument that there was no causal
connection between Jinenez’ union activities and his termnation,
Respondent anal yzes this case as a dual notive case, and argues t hat
General Counsel has not shown that the Enpl oyer was partially
notivated by inpermssible grounds for discharging Jimenez rather
t han perm ssi bl e grounds al one.
Final |y, Respondent objects to the ALJ's conparison of the
instant case to Lhited Sates Postal Service (5th Cir. 1981) 652
F.2d 409 [107 LRRM3249], which holds that enpl oyees are general ly

protected agai nst discipline for inpulsive behavior that occurs

during grievance neetings, since such neetings require a free and
frank exchange of views and often arise fromhighly enotional and
personal conflicts. Respondent asserts that the case has no bearing
on the issues in this case, which does not involve a grievance
meet i ng.

Qedibility Issue

Sone of the ALJ's credibility resolutions herein were based
on the witnesses' deneanor. Chers, however, were based on such

factors as reasonabl e i nferences, the consistency or

7l Respondent appears to disregard the fact that the ALJ found

Jinmenez to have been engaged specifically in union activity, not just
concerted activity, and that he was encouragi ng the workers to
protest their wages and support the Union. Respondent's claimthat
Jimenez’ activity had no effect on other workers is irrelevant;
Respondent cites no authority for its contention that the nature of
protected concerted activity is dependent on its effect on other
workers. (See statutory definition of concerted activity in § 1152
of the Agricultural Labor Relations Act (ALRA or Act), which
contai ns no support for Respondent's contention.)
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I nconsi stency of a witness' testinony, whether a witness’ alleged
behavi or conported with common experience, and the corroboration of
di sinterested w tnesses.

To the extent that an ALJ's credibility resolutions are
based on deneanor, the Board will not overrule themunless the clear
preponderance of all the relevant evidence denonstrates that they are
incorrect. (Standard Dry V@Il Product, Inc. (1950) 91 NRB544 [ 26
LRRM1531]; David Freedman & Co., Inc. (1989) 15 ALRB No. 9

(Freedman).) We decline, however, to decide this case exclusively

on the basis of credibility determnations, under which the Board
woul d have to disregard nearly everything that was said by either
Respondent's or General Counsel's witnesses. Moreover, although we
find that Jinenez and his corroborating wtnesses generally gave a
truthful account of the events leading to Jinmenez' discharge, we are
not entirely convinced that Jinenez did not utter some profanity to
Li zaola. However, we find it unnecessary to decide this case wholly
on the basis of credibility determnations because, as we explain
infra, we conclude that Jinenez was engaged in protected union
activity and woul d not have been discharged in the absence of such
activity.

| nsubor di nation |ssue

Under National Labor Relations Act (NLRA) precedent, an

enmpl oyee' s use of profane or obscene | anguage during the course of
concerted or union activity does not necessarily take the activity
outside the realmof protection of the NLRA since the enpl oyee's

right to engage in such activity nust be bal anced agai nst the

empl oyer's right to maintain order and respect. (NLRB v. Illinois
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Tool Vérks (7th Gir. 1946) 153 F.2d 811 [17 LRRVI841].)

[ E] ven an enpl oyee who i s engaged in concerted protected
activity can, by opprobrious conduct, |ose the protection of
the Act. The decision as to whether the enployee has crossed
the line depends on several factors: (1) the place of the
di scussi on; %2) the subject matter of the discussion; ( 3)
the nature of the enployee's outburst; and ( 4) whether the
out burst was, in any way provoked by an enpl oyer's unfair

| abor practice.

(Atlantic Steel Conpany (1979) 245 NLRB 814, 816 [ 102

LRRM 1247%, as quoted in Marico Enterprises, Inc. (1987)
283 NLRB 726 [ 125 LRRM1044] .)

Wiere, as here, an enployee's protected concerted activity
Is asserted to have interfered with nanagenment's right to nmaintain
order and respect, the National Labor Relations Board (NLRB) engages
in a balancing process whereby the enployees' rights are wei ghed
against the interests of management. (NLRB v. Prescott Industrial
Products Conpany (8th Cir. 1974) 500 F.2d 6, 10 [ 86 LRRM2963] ,
citing MDonnell Douglas Corp. v. NLRB (8th Cir. 1973) 472 F.2d 539,
54582 LRRM2393] . ) Inreconciling these two equal ly inportant but

conflicting rights, the Board nust | ook to the record as a whole to
determ ne whet her the enpl oyee's conduct was indefensible under the
circunstances, and if so, the enployer may indeed discipline the
enpl oyee without violating the At. (1d.)

As we did in Freedman, supra, we find it appropriate herein

to apply the four-factor analysis established in Atlantic

FEEEEEEEErrrri
FEEEEEErrrrrri

11.
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St eel Conpany, supra, 245 NLRB 814. 8/

Initially, we affirmthe ALJ's finding that Lizaola' s
crew s break had started when Ji nenez began talking to crew
nenbers on July 23. Thus, although his verbal responses to
Li zaol a occurred in the crew s work area, his conduct did not
di srupt Respondent's operations since work was al ready halt ed.

V¢ also affirmthe ALJ's findings that Jinenez’ renarks to
the crew concerned the difference between the ground crew s piece
rate wages and the machi ne crew s hourly wages, that he encouraged
the crew nenbers to protest their wages and urged themto be united
and support the Union. Thus, the subject natter of Ji nenez’
remarks was clearly wthin the real mof protected union activity.

Further, we affirmthe ALJ's finding that Jinenez’
statenents to the crewwere not neant to insult the workers, but
rather to encourage themto protest their |ower wages. Wile Jinenez
nmay have used di srespectful |anguage to Lizaola, he did not engage
inany violent or threateni ng conduct. No evidence indicated that
Ji menez’ conduct was prol onged or that he physically resisted when

supervi sors cane to renove himand take himback to his crew

8The ALJ herein incorrectl y applied the ALRB and NLRB standard of
review which is applicable to the use of intenperate |anguage by an
enpl oyee acting in a representative capacity while engaged in
negotiations or the presentation of a grievance. (See, e.g., United
States Postal Service v. NLRB, supra, 652 F.2d 409 and V. B.
Zaninovich & Sons (1986) 12 ALRB No. 5. ) The standard of review
whi ch the ALJ shoul d have applied is set out in such cases as
Atlantic Steel Conpany, supra, 245 NLRB 814, NLRB v. Prescott
I ndustrial Products Conpany, supra, 500 F. 2d 6, and NLRB v. Illinois
Tool Works, supra, 153 F.2d 811.
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Moreover, Jinenez did not use any intenperate | anguage on
July 23 until foreman Lizaol a came up behind him told himto shut
up and not tal k about the Union, and threatened to "punch himout . "
Even if Jinenez’ responses to Lizaola were as strong as the Enpl oyer's
w tnesses cl ai ned, his conduct was clearly provoked by Lizaol a's own
I ntenperate behavior. This assessnent of Lizaola' s conduct is
further justified by Lizaola s own admssion that supervisor Qiillen
adnoni shed hi mto cal m down.

This case is easily distinguished fromFreednan, wherein we
found that an enpl oyee's use of profanity exceeded the bounds of
protected activity. In Freednan, the enpl oyee nade no cl ai mt hat
the supervisor threatened himor nade any comments that were
derogatory toward the union or the enpl oyee hinself. The Board
found in Freedman that the enpl oyee's abusive use of profanity was
unprovoked, and that the supervisor took no action to discipline the
enpl oyee until he had engaged in several outbursts of such | anguage.

In sumary, we find that Ji nenez’ conduct did not
interrupt Respondent’s production, that the subject matter of his
remarks (as well as the forenan's response) concerned uni on
activity, that Jinenez did not engage in any violent or threatening
conduct, and that Lizaola threatened hi mw th physical violence. W
concl ude that Jinenez’ conduct on July 23, evenif it was as abusive
as Respondent alleged, was not sufficiently flagrant to take it
outside the realmof activity which is protected by the ALRA
(Atlantic Seel Conpany, supra, 245 NLRB
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814; NLRBv. Illinois Tool Wrks, supra, 153 F.2d 811.)

Respondent's Mtivation for D scharging Ji menez

General Counsel clearly established a prinma facie case
that Ji menez engaged in union activities, that Respondent had
knowl edge of such activities, and that there was a causal connection
bet ween Jinenez’ activities and his suspension and di scharge. Once
CGeneral Counsel established a prina facie case, the burden shifted
to Respondent to prove that its adverse actions were not unlawully
motivated. (Wight Line, Inc. (1980) 251 NLRB 1083 [ 105 LRRV
1169], enforced (1st Cir. 1981) 662 F.2d 899 [108 LRRM2513],
cert. den. (1982) 455 U. S. 989 [109 LRRM2779] (Wi ght Line);
Martori Brothers Distributors v. Agricultural Labor Relations Bd.
(1981) 29 Cal.3d 721 [175 Cal .Rptr. 626].)

The ALJ found that Jinenez had not uttered the obscenities

ascribed to himby Respondent's w tnesses, and concl uded t hat
Respondent' s asserted reason for discharging Ji menez was pretextual
V& have found that Jinenez’ conduct on July 23 was protected union
activity, and that his |anguage in response to a foreman's
provocation did not renove his conduct fromthe bounds of protected
activity. However, the Enployer has clainmed that Jimenez was

di scharged not only for his conduct on July 23, but also for his
behavi or toward Lizaola at the pick-up point the follow ng norning as
well. The incident on July 24 did not clearly forma part of

Jimenez’ union activitygl. Therefore,

9’/¥though Ji nenez questioned Lizaola as to why the foreman had
sent hima threateni ng nessage, apparently neither party to the
conversation nade any reference to the union natters Ji nenez had
di scussed with the crewthe previous day.
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It 1s necessary for us to exam ne the Enployer's notivation in order
to determ ne whet her Respondent woul d have di scharged Ji menez for
his all eged m sconduct on July 24 even in the absence of his
protected union activity on July 23. (Wight Line I nc., supra, 251
NLRB 1083.)

A nunmber of factors indicate that Jimenez’ union
activities were the true reason for his suspension and di scharge. In
addition to physically threatening Jinenez for talking to the crew
about the Union on July 23, Lizaola had shown open hostility to
previous union activities of Jinenez and other enployees. The
timng of Jinenez' discharge, which occurred the very next day after
his talking to Lizaola's crew about the Union, is also an indication
of an unlawful notive. Further, Respondent gave shifting,

i nconsi stent reasons for its adverse action, asserting initially that
Jimenez was di scharged for abusive treatment of the foreman but

| ater suggesting that he had violated a conmpany rule by interrupting
the crew.

On the basis of the above considerations, we conclude that
Respondent woul d not have suspended and di scharged Ji nenez but for
his protected union activity. Therefore, we affirmthe ALJ's
concl usi on that Respondent's suspension and di scharge of Jinenez
constituted violations of section 1153( c) and (a) of the Act.

We also affirmthe ALJ's conclusion that Lizaola
unlawful Iy threatened to beat up Jinenez because he engaged in
protected union activities, and that Sepulveda's repetition of

that nessage from Lizaola constituted a threat in violation of

15.
16 ALRB No. 3



section 1153( a) because it tended to interfere with or restrain a
reasonabl e enpl oyee fromengaging in rights protected by section
1152. Further, we affirmthe ALJ's conclusion that Respondent did
not commt a violation through statenents by Estrada that Jinenez
woul d continue to "have problens” if he continued to engage in union
activities.

Victor Ramrez

Test i mony

Ram rez participated in several UFW marches, distributed
union leaflets to workers, and sonetinmes took union flags to the
field. He testified that on one occasion foreman Julio Barajas told
himto stop distributing leaflets or the conpany would fire him  He
sonetimes wore a UFWpin to work which, on one occasion, Lizaola
ordered himto renove. (ne day, Ramrez testified, he brought a
smal | UFWflag to work and put it on the |ettuce machine. Wen
Lizaola told himto remove it, Ramrez stuck the flag into his back
pocket. Later, according to Ramrez, Lizaola threw a bundle of enpty
| ettuce boxes at himand broke the flag, and then [aughed nockingly.

On the day of his discharge, August 6, Ramrez was assigned
by Lizaola to cut lettuce. 2Y The previous day he had | oaned his
lettuce knife to a coworker in Barajas crew. He asked Lizaola for
permssion to get his knife and wal ked over to Barajas’ crew which had
not yet begun to work. Ramrez asked several nearby workers why they

had not attended the union nmeeting the day

W panirez did not have a regular place at the machine and was

assigned to cut, pack or load lettuce depending on where he was
needed.
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before. A that point, Barajas arrived and told Ramrez to | eave,
and that he had no reason to be talking to the workers about the
Union. Ramrez testified that he nade no reply but sinply left and
wal ked back to his nachine. Barajas followed hi m saying, "Nowfor
sure they're going to hell-fire you." To Lizaola, Bara as added,
"Ad theses. . 0. .Db.."'s wdon't want here."

Ramrez then went to the front of the machine to begin
cutting, but found there was no place for himto work. Wen he told
Li zaol a there was no place for him Lizaola allegedly replied, "I n

any case, we're going to fire you. 11/

Li zaol a then suspended
Ramrez for 48 hours pending termnation. Wen Ramrez asked why he
was being fired, Lizaola said it was because Ramrez had insulted
Baraj as® nother. Ramirez testified that he did not swear at or
threaten Baraj as, and woul d never have dared to insult Baraj as’
not her because he knew that was sonet hi ng for which he coul d be
fired, and he needed the work.

Barajas testified that the crew had been working for 20 to
30 mnutes when Ramrez interrupted them Wen Barajas asked him
"pl ease” not tointerrupt the workers, Ramrez allegedly replied
with an obscenity. Barajas went to Lizaola to conplain and Lizaol a
told Ramrez he could give hima warning for interrupti ng Baraj as’
crew According to Barajas, Ramrez again swore and Lizaol a

t her eupon suspended hi m pendi ng term nati on.

1Y Ranirez stated that he had previously always found a place to

work on the nachine, and that the forenen were prohibited from
bringi ng nore than enough workers to the field. Foreman Julio
Barajas testified that he was al ways careful to count the workers he
was taking to the field, because if a worker could not find a place
on his or anot her nachi ne, the worker had to be paid for four hours’
wor K.
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Li zaola testified that Ramrez did not ask his permssion to
go retrieve his knife. About ten mnutes after work had begun,

Li zaol a stated, Ramrez came back with Barajas, who conplained that
Ramrez had insulted and interrupted his crew. According to Lizaol a,
Ram rez thereupon insulted Barajas again and, when told he was
violating a conpany rule by doing so, Ramrez allegedly replied with
an obscenity. After he told Ramrez that he was going to suspend

hi m, Lizaola stated, Ramrez threatened to beat up Barajas after
work. Lizaola then called supervisors Estrada and Guillen over so
that Quillen could sign the suspension notice.

Estrada initially testified that he was present when Ramrez
was suspended, but later stated that Ramrez was al ready being
suspended when he arrived. When Estrada asked Ramirez to explain
what had happened, Ramrez allegedly swore at Barajas and Lizaol a
who, he clained, had set himup by bringing an extra worker to the
field because they knew that he was going to be fired.

ALJ Deci sion

The ALJ found that the Enpl oyer had know edge of Ramirez’

union activities and disbelieved Estrada’ s testinony that he was

unanare of it. She found that General (ounsel had established a
causal connection between Ramrez’ union activities and the

Enpl oyer’ s adverse action, partly because his di scharge came so cl ose
intine to Ramrez’ talking to Barajas’ crewabout the Union. She
also found it significant that Ramrez’ discharge occurred | ess than
two weeks after Jinenez under virtually identical circunstances.

The ALJ inferred anti-union notivation
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from Respondent’ s denial of any know edge of Ramirez’ union
activities in the face of unrefuted evidence that it had such
know edge. She further discredited Estrada’ s account of the
August 6 incident because of inconsistencies in his testinony.

Havi ng di scredited Respondent’s witnesses, the ALJ
concl uded that the Enployer’s asserted reasons for suspendi ng and
di scharging Ramrez were pretextual, and that the true reason was
his union activities. She concluded, therefore, that Respondent had
viol ated sections 1153( c) and (a) of the Act by suspending and
di schargi ng Ram rez.

The ALJ credited neither Ramrez nor Lizaola's account of
the flag incident. She believed that Ramrez had exaggerated the
incident and did not credit his testinony that Lizaola threw a bundle
of lettuce boxes at hi m. However, she also disbelieved Lizaola's
claimthat he only voiced concern for Ram rez' safety during the
I nci dent.

The ALJ credited Ramrez as to the anti-union renmarks nade
to himby Barajas on August 6, and found that those remarks
constituted a threat and violated section 1153(a). Athough this
threat was not specifically alleged by General Counsel as a
violation, the ALJ found that the natter was fully litigated and

that finding a violation was appropriate under both NLRB and ALRB

precedent .

Respondent’ s Exceptions

Respondent nakes many of the same arguments concerning
Ram rez’ suspension and discharge as it did about Ji menez’. Thus,

Respondent expresses its disagreement with the ALJ's factual
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findings and credibility resolutions, asserting that the ALJ ignored
"objective" testinmony and enpl oyed an "unacceptabl e" nethod of
determining credibility. Respondent asserts that there was
overwhel m ng evidence that Barajas’ crew was working when Ramrez went
to talk to crew nenbers. Wthout citing any authority, Respondent
asserts that Ramirez' uncorroborated testinony is insufficient to nmeet
Ceneral Counsel's burden of proof. 12/
Respondent al so argues that there is no causal relationship
between any of Ramirez' union activities and his termnation. Even if
Ram rez had been talking to Barajas’ crew menbers about a union
meeting, Respondent asserts that ..amrez was disrupting work and his
activity was therefore unprotected. As it argued with respect to
Ji menez, Respondent clains that Ramrez activity on August 6 cannot be
consi dered protected because there was no evidence that it had any
effect on any other workers. 13/
Fi nal Iy, Respondent makes the argunent it previously asserted

regarding Ji menez, that this is a dual notive case and

12/ california Evidence Code, section 411, provides in part:

) the direct eV|dence of one MAtness who is entitled to ful
credit i's sufficient for proof of any fact.

13/ Respondent al so argued, with regard to both Jinenez and Ramirez,
that union aninus was an essential elenent of General Counsel's case,
and that CGeneral Counsel had failed to prove such aninus. To establish
a prinma facie case of discrimnatory discharge, CGeneral Counsel must
show by a preponderance of the evidence that the enpl oyee was engaged
in protected activity, that Respondent had know edge of such activity,
and that there was a causal relationship between the protected
activity and the discharge. (Verde Produce Conpany (1981) 1 ALRB No.
27.) Wile aninus may help to establish the causal relationship, it
is not a necessary elenent of the prinma facie case itself.

16 AARB Nb. 3 20.



General Counsel has not shown that the Enployer was partially

motivated by inperm ssible grounds for discharging Ramirez rather than

perm ssi bl e grounds al one. 1

| nsubor di nation |ssue
As with Jinenez, we believe it is unnecessary to decide this

matter wholly on the basis of credibility resolutions, and we decline
to do so. Ranirez’ remarks to Barajas® crew clearly constituted union
activity, in that he asked several workers why they had not been at a
uni on neeting the previous day. Wile there was conflicting testinmony
concerni ng whet her the enpl oyees were worki ng when Ramrez spoke to
them the evidence indicates that Ramrez’ interruption of the crew, if
any occurred, was very brief, and that production was not inpeded.

The evidence also indicates that Ramrez may have used
I ntenperate | anguage in responding to Barajas’ adnmonition that he
shoul d not be talking to the crew. However, no one testified that
Ram rez engaged in any violent or threatening conduct at Barajas’
machi ne and all witnesses agreed that he left the area pronptly and
wal ked back to Lizaola's machine. Further, since Barajas’ conplaint to
Li zaola was only that Ramirez shoul d not have been interrupting and
bothering his workers, it is not |ikely that Ramrez’ |anguage during
the incident was as profane as Respondent |ater clained. W conclude
that Ramirez conduct while talking to Barajas’ crew was not

sufficiently flagrant to take it outside the

Wops it did with regard to Jinenez, Respondent al so objects to the
ALJ's application of a grievance neeting analysis (United Sates
Postal Service, supra, 652 F.2d 409) to Ramirez’ August 6 activity.
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real mof activity protected by the ALRA. (Atlantic Steel Conpany,
supra, 245 NLRB 814; NLRB v. [Illinois Tool Wrks, supra, 153 F. 2d
811. )

Respondent' s Motivation for D scharging Ramrez

Respondent contends that when Lizaola told Ramrez he coul d
receive a warning for interrupting Barajas’ crew Ramrez swore at
himand threatened to beat himup after work. Inits answer to the
conpl ai nt, Respondent asserts that it was justified in discharging
Ramrez both because of his conduct with Barajas and because of his
al | eged abusi ve and t hreat eni ng behavi or toward Lizaol a.

However, as wth Jinenez, we find a nunber of factors
i ndi cating that Respondent woul d not have di scharged Ramrez for his
al | eged msconduct in the absence of his protected union activity on
August 6. V¢ note that when he foll owed Ramrez back to Lizaola' s
crew Barajas saidto Lizaola, "Ad theses. 0. b.’ s we don’t want
here, " referring to union activists such as Ramrez. Barajas (as
wel | as Lizaola) had previously expressed hostility toward the
Uni on, both in comments to enpl oyees and in treatnent of UFW
organi zer Lupe Castillo. W therefore find that Baraj as was
disturbed by Ramrez talking to the crew specifically because he was
talking to themabout the Union.

Anot her reason to infer anti-union notivation for Ramrez’
di scharge is Respondent’s denial of any know edge of Ram rez’ union
activity when there is uncontradi cted evidence that it had such
know edge. Mreover, the timng of Ramrez’ discharge causes us to

infer an inproper notive, in that Ramrez’ di scharge
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occurred less than two weeks after Jinenez' unlawful discharge under
al nost identical circumstances. The fact that Lizaola brought one
too many workers to the field on August 62 al so suggest s that
Respondent intended to set Ramrez up for discharge that day.

Fromthe above circunstances, we concl ude that Respondent
woul d not have suspended and di scharged Ramrez but for his
protected union activity. Therefore, we affirmthe ALJ's concl usion
that Respondent's suspension and di scharge of Ramrez constituted
violations of sections 1153(c) and (a) of the Act.

VW also affirmthe ALJ’ s finding that Barajas’ anti-union
renarks to Ramrez on August 6 constituted a threat and a viol ation
of section 1153( a) of the Act. ¥ Finall y, regarding the
I nci dent when Lizaola allegedly threw a bundl e of |ettuce boxes at
Ramrez, we affirmthe ALJ's finding that neither Ramrez’ nor
Li zaol @’ s account of the incident was entirely credible; therefore,

we find no violation for Lizaola s conduct on that occasi on.

15 as we not ed earlier, foreman Barajas testified that he was

al ways careful to count the workers before bringing themto the
field, because if a worker could not find a place on the machi ne,
the worker had to be paid for four hours’ work.

157 e affirmthe ALJ's findi ng that although this threat was not

alleged as a violation, the matter was related to matters alleged in
the conplaint and was fully litigated. Therefore, a finding of a
violation is appropriate. (Gams Brothers Farns, Inc. and Go
Harvesting, Inc. (1983) 9 AARBNo. 60.)
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ORDER

Pursuant to Labor Gode section 1160. 3, Respondent Bruce
Church, I'nc., ("BCIl," "Respondent" or "QGonpany") its officers,
agents, l|abor contractors, successors and assigns, shall:

1. GCease and desist from

(a) Wilawully suspending, discharging, or otherw se
discrimnating against, any agricultural enployee in regard to hire
or tenure of enployment or with respect to any termor condition of
enpl oynent because he or she has engaged in concerted activity
protected by section 1152 of the Act;

(b) Threateni ng enpl oyees because of their protected
concerted uni on activity;

(c) In any like or related manner interfering wth,
restraining or coercing any agricultural enpl oyee in the exercise of
the rights guaranteed by section 1152 of the Act.

2. Take the followng affirmative actions which are
deened necessary to effectuate the policies of the Act.

(a) Cfer Aturo Jinenez and Victor Ramrez
I mredi ate and full reinstatement to their forner positions of
enpl oynent, or if the former positions no |onger exist, to
substantial ly equi val ent positions wthout prejudice to their
seniority and other rights and privileges of enpl oynent;

(b) NMake whole Arturo Jinenez and Mictor Ramrez for
all wage | osses or other economc |osses they have suffered as a
result of Respondent’s unlawful discharge. Loss of pay is to be
determned in accordance w th established Board precedents. The

award shall reflect any wage increase, increase in hours, or bonus
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given by Respondent since the unlawful discharges. The award also
shall include interest to be determned in the manner set forth in
E. W Mrritt Farns (1988) 14 ALRB No. 5;

(c) Preserve and, upon request, nmake available to the

Board and its agents, for exam nation, photocopying and otherw se
copying, all payroll and social security paynent records, time cards,
personnel records and reports, and all other records rel evant and
necessary to a determnation, by the Regional Director, of the
backpay period and the amounts of backpay and interest due under the
terms of this Oder;

(d) Sign the attached Notice to Agricultura
Enpl oyees and, after its translation by a Board agent into al
appropriate | anguages, nake sufficient copies in each | anguage for
the purpose set forth in this Oder;

(e) Mil copies of the attached Notice, in al
appropri ate | anguages, within 30 days of issuance of this order to
all agricultural enployees inits enploy fromSeptenber 1, 1987, to
Septenber 1, 1988;

(f) Post copies of the attached Notice in all
appropriate |anguages, for 60 days, in conspicuous places on its
property, the exact period(s) and place(s) of posting to be
determ ned by the Regional Director, and exercise due care to
replace any Notice which has been altered, defaced, covered, or
renmoved;

(g) Arrange for a representative or a Board agent to
distribute and read the attached Notice, in all appropriate

| anguages, to all BCl enpl oyees on conpany time and property at
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time(s) and place(s) to be determned by the Regional Director.
Fol | owi ng the reading, the Board agent shall be given the
opportunity, outside the presence of supervisors and managenent, to
answer any questions the enpl oyees nmay have concerning the Notice or
their rights under the Act. The Regional Director shall determ ne
the reasonabl e rate of conpensation to be paid by Respondent to al
pi ece-rate enployees in order to conpensate themfor time |ost at the
readi ng and question-and-answer period,

(h) Notify the Regional Director inwiting, within
30 days of the issuance of this Oder, of the steps it has taken to
conply with its terns, and nake further reports at the request of the
Regional Director, until full conpliance is achieved.
DATED: May 4, 1990

BRUCE J. JANI G AN, Chairmant?”

GREGCRY L. GONOT, Menber

| VONNE RAMOS RI CHARDSON, Menber

JI M ELLI'S, Menber

JCSEPH C. SHELL, Menber

Y The si gnatures of Board Menbers in all Board decisions appear
with the signature of the Chairman first (i f participating),
followed by the signatures of the participating Board menbers in
order of their seniority.
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NOTI CE TO AGRI CULTURAL EMPLOYEES

After investigating charges that were filed in the Salinas Regi onal
Gfice of the Agricultural Labor Relations Board (ALRB or Board? b%/
the Uhited Farm Wrkers of Anerica, AFL-AQ the General Counsel o
the ALRB issued a conpl ai nt which alleged that we, Bruce Church, Inc.
(BCD, had violated the law After a hearing at which all parties
had an opport uni tg to present evidence, the Board found that we
violated the | aw by suspendi ng and di scharging Arturo Ji nenez and
Victor Ramrez because they participated in Uiion activities. The
Board al so found that we violated the | aw by naki ng various threats,
including threatening to discharge M. Jinenez and M. Ramrez. The
Board has told us to post and publish this notice. V& wll do what
the Board has ordered us to do.

V¢ al so want you to know that the Agricultural Labor Relations Act is
a_lﬁwthat gives you and all other farmworkers in California these
rights:

To organi ze your sel ves; _
To form join, and help unions; _
To vote 1n a secret ballot election to decide whether you want a
uni on to represent you; _
To bargain w th your enpl oyer about your wages and worKi ng
condi tions through a uni on chosen by a majority of the
enpl oyees and certified by the Board;
5. To act together wth other workers to hel p and protect one
anot her; and _
6. To decide not to do any of these things.

> whe

Because you have these rights, we promse that:

VEE WLL NOT do anything in the future that forces you to do or
stops you fromdoing any of the things |isted above.

VEE WLL NOT discharge or threaten any enpl oyees because they
participated in union activities.

VE WLL offer enpl oynment to Arturo Jimenez and Victor Ramrez to
their forner positions as |ettuce harvest enpl oyees, and we w ||
reinburse them wth interest, for any loss 1n pay or other economc
| osses they suffered because we di scharged them

DATED: BRUCE CHURCH, | NC

By:

Represent ati ve Title

I f you have questions about your rights as a farmworker or about
this Notice, you may contact any office of the Agricultural Labor
Rel ations Board. (ne office is located at 112 Boronda Road, Salinas,
Glifornia 93907. The tel ephone nunber is (408) 443-3161,

DO NOI' REMOVE OR MJTI LATE
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CASE SUMVARY

Bruce Church, Inc. 16 ALRB No. 3

( UFW) Case Nos. 87-CE-87-SAL
87- CE-87-1- SAL
87- CE- 89- SAL

87- CE-89-1- SAL
Arturo Ji nenez

Test i nony

h July 23, 1987, Jinenez was working in the Enpl oyer’s ground crew
Wien his crew began its norning break, he wal ked over to forenan

Li zaol @' s machi ne crew, which was just beginning its break, and
started talking to themabout the Union. Jinenez told the workers
they were being paid | ess than the ground crew, and that they

shoul dn't be so dunb but shoul d be united to support the Union.
Foreman Li zaol a told Jinmenez to shut up, and not to tal k about the
Lhi on or Lizaol a woul d punch himout. Jinenez responded that Lizaol a
shoul d not be a "buey" and was not the owner of the conpany. Jinmenez
deni ed swearing at Lizaola or naki ng any obscene gestures. Lizaola
then cal |l ed over two supervisors, who took Jinmenez back to his crew
Lizaol a later sent a nessage through Ji menez' forenan that he was
going to attack Jinenez physically after work. The follow ng

norni ng, Jinenez asked Li zaol a why he had sent such a nessage.
Lizaola replied with a threat, and Ji menez responded as he had the

5)_r evious day. Supervisors then arrived and proceeded to di scharge

| nenez.

Jimenez’ testinony was corroborated by several coworkers. However,
Li zaol a testified that Jinmenez interrupted his crew while they were
wor Ki nﬁ_ and cal | ed Li zaol a obscene and derogatory nanes when Li zaol a
asked himpolitely not to insult the workers and to | eave the area.
Li zaol a deni ed t hreat eni ng Ji nenez or sendi ng hi many threateni ng
nessage. Supervi sor Gonzal o Estrada testified that during the July
23 incident Jimenez made an obscene gesture and referred to Lizaol a
inunflatteri nP and obscene terns. Both Estrada and Ji nenez’
foreman, Marcelino Sepul veda, stated that on July 24 Jinenez again
uttered obscenities before Sepul veda suspended hi m pendi ng
termnation.

ALJ Deci sion

The ALJ credited General Counsel’s w tnesses regarding Lizaola's
threats to Jinenez, and did not believe that Lizaola s mld request
that Jinenez "please not insult the workers" would elicit from
Jinmenez a barrage of obscenities and conpl et e unconcern about bei ng
fired. Onthe further basis of Jinenez' tenperanent and the
corroboration of his testinony by coworkers, the ALJ concl uded t hat
Jinenez had not uttered obscenities during either the July 23 or the
July 24 incident. The ALJ found that the Enpl oyer had given fal se
and i nconsi stent reasons for discharging Jinenez. She



concl uded that the Enpl oyer's asserted reasons for t he discharge were
pretextual, and that the real reason was Jinenez- union activities.

Boar d Deci si on

The Board declined to decide the case mhoIIK on the basis of
credibility determnations, but concluded that Jimenez was engaged
In protected union activity during the July 23 incident and woul'd not
have been discharged in the absence of such activity. Regarding the
I ssue of insubordination, the Board noted that under National Labor
Rel ati ons Act (NLRA) precedent, an enpl oyee's use of profane or
obscene | anguage during the course of concerted or union activity
does not necessarily take the act|V|tY outside the real mof
protection of the NLRA, since the enp Eyee's right to engage in such
activity must be bal anced against the Enployer's right to maintain
order and respect.

In review ng Jimenez’ conduct, the Board applied the four-factor
anal ysi s established in Atlantic Steel Conpany (1979) 245 NLRB 814
[10Z LRRM1247]: (1) the place of the discussion; (2) the subject
matter discussed; (3) the nature of the enployee's outburst; and
( 4? whet her the eqPonee's out burst was in any way provoked by the
enpl oyer. The Board affirnmed the ALJ's finding that Lizaola' s crew
was onh break when Jinenez talked to them as well as her finding that
the subject matter of Jinenez' remarks was within the real mof
ﬁrotected union activity. The Board found that while Jinmenez may
ave used disres ectfulllanguage to Lizaola, he did not engage in
any violent or threatening conduct. Further, Jimenez did not use any
I ntenperate |anguage on July 23 until Lizaola told himto "shut up"
and threatened to "punch himout ." The Board distinguished this case
fromDavid Freedman and Co., Inc. (1989) 15 ALRB No. 9, in which
the enpl oyee' s abusive use of profanity was unprovoked and no _
disciplinary action was taken until after the enplp¥ee_had engaged in
several outbursts. The Board concluded that even it Jinenez' conduct
on July 23 was as abusive as Respondent alleged, it was not
su{flp{ently flagrant to take it outside the realmof protected
activity.

Because the Enployer alleged that Jinenez was discharged for his
conduct on July 24 as well as July 23, the Board found it necessary
to examne the Enployer's notivation to determ ne whether Respondent
woul d have di scharged Jinmenez for his alleged m sconduct on July 24
even in the absence of his protected union activity on July 23." On
the basis of Lizaola's open hostility to previous union activities of
Jinmenez and ot her enployees, the timng of Jinmenez' discharge (which
occurred the ven¥ next day after his talking to Lizaola s crew about
the Union), and the fact that the Enpl oyer gave shifting,

I nconsi stent reasons for its adverse action, the Board concl uded that
Respondent woul d not have suspended and di scharged Ji nenez but for
his protected union activity. Therefore, the Board affirned the
finding of a violation of section 1153(c) and (a) of the Act.
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The Board also affirmed the ALJ's findings that Lizaola's threats to
Jinenez violated section 1153(a), and that Respondent did not commt
a violation through statenents by Estrada that Jinenez woul d
continue to "have problens” if he continued his union activities.

Victor Ramrez

Test i nony

August 6, 1987, Respondent was assigned to cut |ettuce. Before
rtrng work, he asked Foreman leaol9 for permssion to get his
tuce knife froma nenber of Barajas” crew, which had not yet begun
to work. As he was retrieving his knife, he asked nearby workers
th they had not attended a union neeting the day before. Barajas
told himto | eave and said he should not be talking to the workers
about the Union. Ramrez made no reply but sinply left and wal ked
back to his nmachine. Barajas followed hi m saying the conpang woul d
fire himand, to Lizaola, Barajas added, "And theses..o0..b.." s
we don't want here." Ramrez then went to the machine but found there
was no place to work. Wen he told Lizaola there was no place for
him, Lizaola replied that they were going to fire himin any case.

Li zaol a then suspended Ram rez pend|nq termnation, saying the reason
was that Ramrez had insulted Barajas® nother. Ramrez denied that
he had sworn at or threatened Barajas or insulted his nother.

o=
o

Barajas clained that the crew had been mork|nﬂ for 20 to 30 mnutes
when Ramrez interrupted them and that when he asked Ramrez not to
interrupt the workers, Ramrez replied with an obscenity. Barajas
clained that when he conplained to Lizaola, Ramrez again swore and
insulted Barajas, and that Lizaol a thereupon suspended hi m pendi ng

term nati on.
ALJ Deci sion

The ALJ found that Ceneral Counsel had established a causal
connection between Ramrez’ union activities and Ramrez' discharge,
partly because the discharge came so close in tine to Ramrez’
talking to Bar aj as’ crew about the Union. She found it significant
that Ramrez® di'scharge occurred |less than two weeks after Jinenez’
under virtually identical circumstances. She discredited supervisor
Estrada's account of the August 6 incident because of inconsistencies
in his testinony, and concluded that the Enployer’s asserted reasons
for suspending and discharging Ramrez were pretextual and that the
true reason was his union activities. She concluded that Respondent
had violated 1153( c) and ( a) by suspending and di scharging
Ramrez. The ALJ also credited Ramrez as to anti-union remarks nade
to h|n1b¥ Barajas on August 6, and found that those remarks
constituted a threat and violated section 1153( a) .
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Board Deci si on

As with Jimenez, the Board declined to decide this matter wholly on
the basis of credibility resolutions. The Board found that Ramrez’
remarks to Barajas’ crew clearly constituted union activity, and
that Ramrez' interruption of the crew, if any occurred, was very
brief, so that production was not inpeded. Al'though the evidence

i ndi cated Ramrez may have used intenperate |anguage in responding to
Baraj as, there was no testinony that Ramrez engaged in any violent
or threatening conduct. The Board concluded that Ram rez’ "conduct
was not sufficiently flagrant to take it outside the real mof
protected activity.

Regar di ng the Enployer’s notivation for discharﬂing Ram rez, the
Board found that Respondent would not have discharged Ramrez for
his all eged m sconduct in the absence of his protected union
activity. The Board noted that both Barajas and Lizaol a had
Erevlously expressed hostility toward the Union, and found that
araj as was disturbed by Ramrez talking to the crew specifically
because he was talking to them about the Union. The Board al so
inferred anti-union notivation from Respondent’s denial of any
know edge of Ramrez' union activity when there was uncontradicted
evidence that it had such know edge. The Board further inferred an
| nproper notive fromthe timng of Ramrez discharge (less than two
weeks after Jinenez' discharge under nearly identical circunstances
and the fact that Lizaola brought one too many workers to the fie
on August 6, suggesting that Respondent intended to set Ramrez up
for discharge that day.

The Board concl uded that Respondent's suspension and di scharge of
Ramrez constituted violations of section 1153(c) and (a) . he Board
also affirmed the ALJ' s flndln% of an 1153( a) "violation for
Barajas' threat to Ramrez on August 6. Finally, the Board affirned
the ALJ's findings of no violation for an incident when Lizaol a
allegedly threw a bundl e of |ettuce boxes at Ramrez.

* i W

The Case Summary is furnished for information only and is not an
official statenent of the case, or of the ALRB

* w w
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BARBARA D MOCRE  This case was heard by ne in Sal i nas,
Galifornia. It arises out of four unfair |abor practice charges
filed wth the Agricultural Labor Relations Board (hereafter "ALRB'
or "Board") by the Lhited FarmVWrkers of Anerica, AFL-Q O (hereafter
"UFW or " Uni on. ") The charges were consolidated, and t he
consol i dated conpl ai nt al | eges that Respondent, Bruce Church, Inc.
(hereafter "BCI " or "Conpany") violated sections 1153( ¢) and (a) of
the Agricultural Labor Rel ations Actt (hereafter "Act" or "ALRA') by
threateni ng and di scharging its enpl oyees Arturo Jinmenez and M ctor
Ram rez because they engaged in protected union activity.

Respondent filed its Answer denying know edge of any union activity by
M. Ramrez or M. Jinenez and asserting that both rmen were fired
for using obscene and abusi ve | anguage to conpany forenen and
super vi sors.

Al docunents were tinely filed and properly served. The
official exhibits were introduced into evidence at the Prehearing
onference as General Counsel's Exhibits 1.1 through 1. 11,

i ncl usi ve. 2
Al parties3 had an opportunity to participate fully in the

hearing. General Gounsel and Respondent filed post-hearing

Al section references are to the California Labor Code unl ess
ot herw se speci fi ed.

2I—lereafter, General Counsel 's exhibits will be referred to as G. C,
Ex. nunber, and Respondent's exhibits will be referred to as Resp.
Ex. nunber.

3Chargi ng Party did not file a notion to intervene.
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briefs. Based on the entire record, including ny observation of the
deneanor of the w tnesses, and after full consideration of the
parties' argunents and briefs, | nmake the follow ng findings of fact
and concl usi ons of | aw

FI NDI NGS OF FACT

. Jurisdiction

As admtted by Respondent, at all tines material, was an
agricultural enpl oyer; the UFWwas a | abor organi zation; and M ctor
Ramrez and Arturo Jinmenez were agricultural enployees; wthin the
neani ng of the Act.

1. Gonpany Qperations

BA is a Delaware corporation, headquartered in Sal i nas,
with farmng operations in various parts of California and Ari zona.
Many wor kers, including the forenen, followthe harvest, noving to
various |ocations throughout California and Arizona as clinatic
changes dictate the seasons for grow ng and harvesting |ettuce.

In Salinas, the lettuce harvest generally runs fromNMy to
Qctober. In Yuna, Arizona, the |l ettuce season operates during the
w nter nonths spanni ng the end and begi nning of the cal endar year.
The events at issue herein invol ve the 1986-87 | ettuce harvest season

in Yumra, Arizona, 4 and the 1987 | ettuce season in

“There is no question of the Board's jurisdiction since the alleged
unfair labor practices occurred in California. (Nish Noroian Farns
(1984) 35 Cal.3d 726.)



Sal i nas, California.

I I'1. Background of Labor Relations at BCl

BCl has a long history of involvement with the ALRB. | have
set forth a synopsis of that history in order to provide a context to
the case.

It has been involved in two representation ma\tters,5 Si X
unfair |abor practice proceedi ngs6 and one conpliance proceedi ng7
prior to the instant case. The follow ng synopsis is drawn from
these prior decisions.

BCl and the International Brotherhood of Teamsters had a
series of contracts during the 1970’ s. Late in 1975, after the ALRA
cane into effect, the Board held elections in three parts of the
state in which the Teansters and the UFWvied for certification as
t he excl usive bargaining representative of BCl enployees.

In the case of Bruce Church, Inc. (1976) 2 ALRB No. 38,

the Board decided that a statewide unit, as was desired by BCl and

the Teansters, was appropriate. The Board conducted a statew de

5(1976) 2 ALRB No. 38; (1977) 3 ALRB No. 90.

6(1979) 5 ALRB No. 45; (1981) 7 ALRB No. 20; (1982) 8 ALRB No. 81;
(1983) 9 ALRB No. 74; (1983) 9 ALRB No. 75; (1985) 11 ALRB No. 9. The
court of appeals remanded 9 ALRB No. 74 to the Board. The decision
onrenand is (1988) 14 ALRB 20.

"(1983) 9 ALRB No. 19.



el ection on January 30, 1976, which the UFWwon. On Decenber 13,
1977, the UFWwas certified by the Board as the exclusive bargaining
representative. 8

In January 1978, negotiations for the first contract began.
In June, the parties agreed on a contract known as the "Bakersfield
Agreenent” which was simlar to the previous contracts between BCl
and the Teamsters, and which was effective retroactive from January
to Decenber 31, 1978, which was the sane date other UFWcontracts in
the vegetabl e industry expired.

In late 1978, the UFWbhegan bargaining with a large group
of enployers in the vegetable industry. These negotiations are
described in Admral Packing Conpany (1981) 7 ALRB No. 43. These

negotiations continued through February 28, 1979, when the growers

decl ared an inpasse and terminated negotiations.®

BC decided not to participate in the group negotiations,
and its negotiations with the UFWbegan in earnest in January 1979.
The group negotiations focused primarily on econom c issues since the

UFW previ ously had reached agreenent with many enpl oyers

®The unit consists of all BA enpl oyees, excl udi ng vacuum cool er and
%E;]C_kllc ng shed workers, except those who work excl usively outside of
i fornia.

*The Board's decision that the enpl oyers engaged in unlawful surface
bargai ning was reversed by the court of appeals in Carl Joseph
Maggio, Inc. v. Agricultural Labor Relations Board (1984) 154 C. A.
3d 40.



on non-econom c institutional issues such as union security and ot her
matters which were inportant to the UFW s viability as a | abor

organi zati on and whi ch woul d build worker loyalty to the UFW In
contrast, the focus in negotiations with BO was on the institutional
needs of the Union. (Bruce Church, Inc. (1983) 9 AARBNo. 74, ALID
pp. 10-13.)

The negoti ati ons spanned some 23 nont hs, described by the
Board in BClI, supra, 9 ALRB No. 74 as "tunul tuous", at which tine,
Novenber 1980, the parties went into "off the record" negotiation
sessions. During those 23 nonths, a nunber of significant events
occurred.

On February 9, 1979, the WWWcalled a strike at BA which
coincided with strikes called against nearly all of the major
vegetabl e growers involved in the group bargaining. BCO hired
striker replacenents and continued its operations.

Strikers were threatened, intimdated and attacked and a
great deal of tension surrounded the strikes. One worker in the
Inperial Valley (in the fields of agricultural enployer Mrio
Sai khon, Inc.) was shot and killed. (BCl, supra, 9 AARB No. 74,
ALID p. 33.)

In addition to calling a major strike, the UFWhad singl ed
out one conpany, Sun Harvest, to boycott. In Septenber 1979, the
UFWand Sun Harvest signed a three year contract. The next nonth,
the UFWapplied the boycott to BCI. BC countered with its own

canpai gn directed at both its workers and the public.



Negoti ations broke off conpletely in February 1980 and did
not resume until Novenber 1980. Wien they resuned, the negotiations
were conducted "of f the record." Mantine, in March 1980, the
striking enployees at BC began to make unconditional offers to
return to work. The preceding nonth, BCl had inplemented all of its
econom ¢ proposal s. 10

The Board's finding that BA had engaged in unlawf ul
surface bargai ning was reversed by the Court of Appeal in an
unpubl i shed deci si on, 11 and the case was remanded to the Board to
reconsi der its previous findings of certain unlaw ul unilateral
changes in view of the court's finding that the parties were at
I npasse.

The Board, on remand, considered post-inpasse events and
found that inpasse was broken when the UFW made a significant
bar gai ni ng concession in August 1980. Consequently, the unilateral
wage increase by BO on Septenber 1, 1980, was unlawful. A further
unil ateral change on Septenber 21, 1980, was still pending before
the court of appeal on review of Bruce Church, Inc. (1983) 9 ALRB
No. 75.

9 various other points during negotiations, beginning in July
1979, BA wunilaterally inplenmented wage increases and other natters
it had proposed at the table.

g uce Church, Inc. v. Agricultural Labor Relations Board (1986)
5 C v. No. F003587.




At the time of the instant hearing, the UFWwas still the
excl usive bargaining representative of BCl enployees, but there was
still no contract in effect. Thus, BCl enployees have been working

wi thout a contract for over 10 years. IV. Union Activity at BCl in

Yuma and in the 1987 Salinas Season

In February 1987, there was a representation election at
BCl in Yuma which the UFW at least initially, won. M. Jinenez was
active on the UFW s behal f.

At work, he distributed UFWIleaflets and UFWflags to BC
wor kers; he also posted a UFWflag and a cartoon with caricatures of
BCl supervi sors. X2 Jinenez foreman, Julio Barajas, was aware that
Jimenez was responsible for both incidents. (1:45.)

Baraj as warned Jinenez that if the UFWwon the Yuma
el ection, BCl would close its operations as other conpanies had
done. (I :47.) He also warned Jinenez not to continue his union

activitiesor "...the conpany. . . [would]...fire al of us..." and

further told him[n] ot to be a clown. " 13 (1:47; 75.) Barajas

12The cartoon showed the supervisors and a white autonobile. Jimenez
expl ai ned the supervisors drove conpany cars which were white and that
the foremen would pressure the workers to speed up when a white car
cane by even though the workers were already working hard. (1:44.)

Bjames Barros, a co-worker in Jimenez crewin Salinas, testified to
an incident in July when supervisor Luis Garcia was talking about

Mr. Jimenez having yelled to workers words to the effect of: "Hurry
up, you need to work faster, so you can buy another white car."
(1'l1:23.) Aworker asked Garcia, "What happened to [ Ji menez], "

and Garcia replied, "I"'ve already given orders to fire himat the first
opportunity.” (11:22.) This testinony was not refuted.

- 8-



repeated such warnings in Salinas. Barajas did not specifically
refute Jinenez testinony on these points.

In the 1987 Salinas season, shortly before the di scharges
at issue herein, the UFWconducted several narches in the Salinas
Val l ey directed agai nst various enployers including B . 1In
addition, the UPWpicketed BO's Salinas office. (1:16-19.)

Jinenez testified that BO foreman Fil enon Lizaol a saw hi m
tal king to co-workers about one of the UFWnarches in which M.
Jinenez was participating and told himnot to be a "shit ass
countryman' (referring to the fact that they cane fromthe sane part
of Mxico) and not to be aclowmn. (1:55-56.) H asotestified
that when Lizaol a observed hi mgiving co-workers directions to the
UFWnarch in VWatsonville, Lizaola told himif he wanted to spread ol d
wi ves' tales he should go hone. (1:74.)

Li zaola denied he talked to Jinmenez about the marches but
did not deny he observed Jinmenez talking about them to co-workers.
(111:135.)

Mictor Ramrez also participated in the UPWnarches. A
BCl, he distributed | eafl ets regardi ng the narches and soneti nes

told co-workers what occurred at UFWneetings. He testified

14Speci fically at BCl, the Conpany had recently consolidated two

| ettuce ground crews into one crew and transferred the | ower
seniority enpl oyees to the nmachine crews where they were paid much
less. (1:54; 11:4; 1V116.) The Gonpany al so had enpl oyed non-
uni on | abor through a | abor contractor.
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Barajas told himto stop distributing the leaflets or they would
fire him (11:38; 69-71.) He sonetimes wore a UFW pin to work,
whi ch, on one occasion, Lizaola ordered himremove. (11:51.)

He testified that BCl foreman Marcelino Sepul veda warned him
that his conversations with the workers about the UFWdid not serve a
purpose and that the Conpany could fire himfor his actions.

Sepul veda did not deny the remarks. Ramirez testified Lizaola and
Barajas made simlar comments. He could not specify when any of
these threats were nade.

Baraj as acknow edged he heard workers tal king about the UFW
mar ches and saw enpl oyees pass out UFW /|l eaflets at work. Barajas did
not deny that Ramrez was anmong those workers, and | credit Ramrez.
He did deny that he said anything to any of the workers or that he
spoke to Ramirez about union activities. Based on Barajas’ anti-
union remarks to Ji menez, and ny overall evaluation of his
credibility as detailed el sewhere, | do not credit Barajas but credit
Ram rez.

Li zaola admtted he saw Ramirez carry a UFWflag at work and
al so pass out UFW /I eaflets but denied he spoke to Rami rez about the
leaflets or threatened to fire himfor passing themout. (IV:77.)
He denied knowi ng that Ramrez talked to co-workers about the UFW but
did not deny ordering Ramrez to renmove the UFW pin.

Ramrez also testified that one day he put a UFWflag on a
l[ettuce machine in the field. Lizaola ordered himto renove it,
whi ch he di d.

-10-



Later, according to Ram rez, Lizaola threw a bundle of enpty
boxes and hit the flag which was sticking out of Ram rez’ back pocket
and broke it. Lizaola then laughed nockingly at Ramrez. 5 Ranirez
asked why he broke the flag, and Lizaola replied, ". .. That [the
flag] was sonething that we didn't need to bringtowork." (11:41-43.)

Li zaol a denied throw ng the bundl e which he estinated woul d
weigh 25 to 30 pounds. Ramirez admtted the bundle did not touch him
According to Lizaola, Ramrez broke the flag hinself when he sat on
it, and the only thing Lizaola did was tell Ramrez to be careful not to
jab hinself. Originally, Respondent denied there was any incident
with a UFWfIl ag.

General Counsel contends that Jinmenez and Ramrez were
t hreatened and di scharged because their union activity occurred at a
ti me when Respondent was especially sensitive because of a spate of UFW
activity. To support its theory, it introduced other evidence of
hostility to the UFWand its supporters.

Lupe Castillo, the UFWcrop manager in the Salinas season,
regul arly took access to speak to workers in the BCl fields and

testified that forenen Lizaola and Barajas frequently

Baccor di ng to Ramrez, Lizaola told several other workers to renove
their flags but did not break their flags. (11:74.)

16 : . .
events described hereafter occurred during this season unl ess

ot herw se st at ed.
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har assed hi mwhen he did so. 17

(1:7; 9-14.)

Jorge Munoz, a worker in Lizaola's crew, a BCl enployee for
12 years who was still enployed there when he testified, wtnessed one
such incident and essentially corroborated Castillo. (I11:15.) He
al so described another incident when Lizaola told Castilloto " ... get
the hell out...." Mnoz further testified that Lizaola had warned him
about asking co-workers to participate with himin a UFWnarch. Lizaola
told him" . . .t o quit arousing the people," and, later that same
day, observed to Munoz that Minoz was "very political." (11:10.)

Li zaol a di d not dispute Minoz! testinony as to his remarks to
Munoz. He did deny that he ever refused Castillo access at permtted
ti mes,18 testifying that twice he told Castillo to wait when he
arrived before lunch. On both occasions, according to Lizaol a,
Castillo ignored himand took access.

Barajas testified he could not recall ever refusing

Castillo access (1V:144-145) but never specifically disputed

0n one occasion at the Corey Ranch, Castillo approached Lizaola and
told himhe was going into the fields to speak to the workers. Lizaola
responded, " . what you need to do is to behave yourself or I wll put
another hole inyou." (1:13.) Castillo testified he took Lizaola's
remark to be a threat to shoot him. (1:14.) Lizaola denied he ever
said anything like that to Castillo. (I11:95.)

BThe LFWwas required to notify the Conpany when it intended to take
access. Access could be taken at the canp where the buses pi cked up
the workers in the norning to take themto the fields, in the fields

during the lunch hour, and after work.
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Muinoz' testinony that he had insulted Castillo when he attenpted to
t ake access.

Both Lizaol a and Baraj as professed they had no nore concern
with the workers' union activities, nor even the UFW activities, than
they did with the workers' religion. (1V:5; 129-130.) GCbserving
both nen deliver these |ines, their manner was insincere and
unconvi nci ng. The inpression conveyed, to the contrary, was that they
were very aware of the Union and its activities as well as the
activities of workers in support of the Union. | had the sane
reaction to the testinony of foreman Sepul veda who virtual |y parroted
the testimny of Lizaola and Barajas. (1V:98.)

Bot h Barajas and Sepul veda appeared very unconfortabl e when
asked about the Union. Baraj as deni ed ever being told what to do when
people fromthe UFWwanted to distribute leaflets and denied that the
subj ect of Union access was discussed at the regular neetings held
with forenen. 2 (1'V:130-131.) He testified

Li ke Barajas, Sepulveda 's testinony showed extrene wariness. This
was evident even in responses to questions from Respondent’'s counsel

A series of questions designed to get M. Sepulveda to articul ate the
Conpany' s polch only elicited denials that anyone fromthe Conpany
ever talked to himabout the Uhion to the point that he even denied
there were any rul es about Uhion access. (1V:96.)

nt one poi nt, he did acknow edge that A phonso Quzman in personne
told themthe Union organi zers had access at certain tines and the
Gonpany knew when they would be comng. (1V: 144.)

-13-



the forenmen never spoke agai nst the Union even anongst
t hensel ves.

Based on ny disbelief of Lizaola, Barajas and Sepul veda as
to their avowed unconcern with the activities of the UFWand its
supporters, the unrefuted evidence of hostile anti-Union remarks by
Li zaol a, Barajas and Sepul veda, and the corroborative testinmony of
wor kers Barros and Minoz who had no evident bias, | credit CGeneral
Counsel"s witnesses as to union activity and Respondent's hostile
reaction thereto over the denials of Lizaola and Baraj as.

| also find credible evidence of overall hostility
to union activity in the treatment of Mr. Castillo although not to
the extent clained by General Counsel. Castillo pointed to only a
few denials of access during an entire season when he said he took
access as often as two or three times a week. 2

| credit neither Mr. Ramrez nor Mr. Lizaola regarding the
flag incident. Based on his demeanor, | believe Ram rez exaggerated
the incident and do not credit his testinony that Lizaola threwthe
bundle at him | found Lizaola no nore believable. His
protestation that he only voiced concern for Ram rez' safety rang

hol | ow. Whether Lizaola told Ramrez to

2'Both Castillo and Barros acknow edged that Lizaola and Sepul veda
usual ly left the area when Castillo came to talk to the workers.
(11:30; 31.)
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remove the flag fromthe nachine is of no great nonent since | find
no reason Lizaol a should not have done so, and el sewhere he admtted
he saw Ramrez wth the fl ag.
V. The Case of Arturo Jinenez

a. The Bvents of July 23

M. Jinenez began work at B in 1979 as a lettuce cutter
and packer working in the ground crew In 1987, he was a nenber of
the one remaining ground crew He testified as follows.

h July 23, his crewwas on its norning break. He wal ked
over to M. Lizaola' s crew which was al so on break.”> He told
several of the workers they were earning | ess than the ground crew
that they "...shoul dn't be so dunb” as to accept that situation and
should "be united' and support the Union which woul d hel p them
(1:57-58.)

Foreman Li zaol a cane up behind himand told himin effect:

..t o shut up, not to tal k about the Lhion or he woul d

22| 7a0l a testified his whol e crewvas still worki ng. (l111:98;

IV:9.) | credit Jinenez. Three worker wtnesses, Jorge Minoz,
Quiillernmo Jaramll o and Janes Barros, called by General Gounsel
corroborated Jinenez that the workers in front of the machi ne were
already on break and those in back were preparing to break as soon as
they finished packing the already cut lettuce. (11:5; 26.) None of
these w tnesses had any evident personal interest in the case, and
all testified credibly. Further, Respondent's worker witness,

Leonel Garcia, acknow edged that often the break noves fromfront to
back whereas Lizaola denied it. (1V:73; 115-116.) Athough Garcia
corroborated Lizaola' s testinony that the crewwas still working on
the 23rd, (I1V:104) | do not credit himbecause I did not believe his
testi nony on other points.
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punch [ Ji menez] out . " 23

(1:57; 94.) Jinmenez admts he reacted by
telling Lizaola not to be a "buey"?2* and said, in effect, who did
Li zaola think he was, that he was not the owner of the Conpany.
(IV:58; 95.)

Li zaol a sunmoned Juan Guillen, his supervisor, who was
nearby. Gonzalo Estrada, a BCl |abor relations specialist, also came
over. The three men noved Jimenez away fromthe crew.

Li zaola tol d Estrada that Jimenez had insulted him so Estrada
told Jimenez he should apol ogize to Lizaola and that if he used "such

w25 Jinenez told Estrada he had not

foul language they wll fire you.
made the remarks Lizaola attributed to himand that Lizaola had
threatened to punch himout. He protested he should not have to be
qui et when Lizaola was threatening him (1:78-80; 95.)

By this time, the break was endi ng, and Jinenez returned to

his crew. According to him, nothing further happened until the

23Here, and in other places in the decision, some statenents quoted
are, in the transcript, broken up by discussions of the appropriate
translation and nodifications of the original translation. 1In the
interest of clarity, | have quoted the statements as ultimately
transl at ed.

24+ Buey" is translated |iterally as "steer” but connotes someone who
has no balls (as a steer is castrated).

2| response to a |l eading question, Jimenez testified Estrada al so
told himthat he would continue to have trouble if he continued his
union activities. (1:64.)
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af ternoon break when Sepul veda tol d Jinenez that Lizaola had sent a
nmessage that after work he was going to punch Jinenez out. (1:64.)

Both Munoz and Jaram |l o corroborated Jinenez as to the

essence of his remarks to Lizaola's crew. (11:5; [V:154.) Minoz
heard Lizaola tell Jimenez to: "Get the hell out. ... " and threaten
to punch Jimenez out. (I11:6-7.) He did not hear Jimenez swear or
threaten Lizaola. (I11:7.)

Jaramllo heard Lizaola tell Jimenez, "...Arturo, you

don't have anything to do there (sic) withus" and also "[t] hat he
had no reason to be there agitating us that he was from another crew,
and he didn't have any kind of business with us. "™ (1V:153-154.)
Barros did not hear Jinenez speak to the workers but heard
Li zaol a yelling excitedly at Jinenez to "get out of here" and saying
that Jimenez "shoul d not be talking to his peopl e regarding the Lhion
and taking up their time." (11:26-27.) None of the workers heard
anything after Quillen and Estrada arri ved.
Filenon Lizaola testified that on the norning of July 23,
he saw Arturo Jinenez talking to nenbers of Lizaola's crew. He heard

Jinenez say that " . . . he could not see hinself working for that sal ary
and for the piece rate. " Jinenez also said"[the workers] were a
bunch of stupids....And that is why the Conpany did what they wanted to
do." (111:98-99.)

Thereupon, Lizaola told Jimenez, "[t] o please to get away

fromthere, you don't have any right to insult the workers." (ld.)
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He denied that he ordered Jinmenez to | eave because he spoke about the
tnion. % (1Vv:67-68.)

He said he did not consider Jinmenez behavior to concern the
Uni on but rather that he was calling the workers a bunch of stupids
and oxen and was insulting them not inciting them (I1V:63.)
Thus, he denied he ever told Jinenez not toincite the crew (1V:49.)

Wien Lizaola told Jinenez to | eave, Jimenez responded,
"[t]hat | was not the owner, ‘you are a dog, a slave driver.’ "
(Id.) Jinenez added, "[t] hat when they fire you, you're going to be
weepi ng, and they beat ne of f. " (1d.)

Lizaola replied that Jimenez had no right to insult himor
the workers. He told Jimenez that if he didn't nove away, he woul d
call his (Lizaola's) supervisor or Jimenez' foreman to give Jinmenez
a warning or to suspend hi m.

According to Lizaola, Jinmenez told Lizaola to go ahead and
fire himand challenged himto fight. (I11:101.) Lizaola responded
that he didn't see any reason to fight. Jimenez then said that

Li zaola was a "son of a bitch, bastard, that the Conpany woul d not

appreciate what | was doi ng." Prodded by Respondent's

20n cross-exani nati on, Lizaola denied such behavior would upset hi m.
He testified that if a worker who was not on his crew cane up to his
crew, which was working, and shouted "Viva Chavez!" that he would
not be upset or ask the worker to |leave and that, in fact, " ... a
lot of workers had. . .donei t." (IV:57-58.)
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counsel, Lizaola testified Jimenez also said, "he was going to
jerk ne of f. "

Again in response to a |eading question, Lizaola
testified Jimenez gestured noving both arns up and down vertically
with clenched fists. Lizaola said that to himthe gesture meant,
"[t]hat | was a son of a bitch, that I was not worth anything" and

was of f ensi ve. 27

(I'r1:104.) Lizaola responded to the gesture by
telling Jinmenez that he did not understand why Jinenez was treating him
that way.?® (111:1086.)

At this juncture, Lizaola called to Juan Guillen, his
supervi sor, who was nearby, to come over. Jinmenez then told Lizaola
he was "adog...." (111:107.) He alsotold Quillen and Li zaol a
words to the effect that they could jerk himoff. (ld.)

Li zaola said to Guillen, "Juan, this man you've got to stop

hi m, because of his insubordination.™ (I11:107-108.) Giillen told

Li zaola to cal mdown. Lizaola testified that at this

27Respondent' s worker w tness Leonel Garcia corroborated that Jinenez
gestured as Lizaol a described, and testified that in his culture the

gesture neant various things. He interpretedit as, "It's not
worth anyt hi ng; do what you want, you jerk ne of f . " (rv:-111.) I
find the significance of the gesture is anbiguous. "It's not worth
anything" is consistent with Jinmenez remark that Lizaola was not the
head of the conpany. | find insufficient evidence to conclude it was
obscene.

28j imenez admtted he gestured while speaking but said it was to
enphasi ze his cooments and was not obscene. (IV:59-60.) He denied
t hreat eni ng Li zaol a.
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poi nt Estrada arrived and took Jinenez away. (I111:107-108.)
Previously, he testified Estrada arrived the same tine Guillen
di d.
Mr. Garcia corroborated Lizaola as to Jimenez remarks
al though he admtted he was standing on top of the nachine near the

29 He said Ji nenez

conveyer belt which was making a | ot of noise.
said other things but he could not hear because of the noise of the
machine. (I1V:106.)

Several times Garcia testified he did not hear Lizaola say
anything, but after repeated questions from Respondent's counsel,
he ultimately testified Lizaola raised his voice and told Jinmenez
" .t o nove away fromthere that that was not his crew. "
(1'V:110.) | do not believe Garcia was able to hear Ji menez, and |
do not believe he ultimtely remenbered what Lizaola said. Rather,
find he tried to satisfy counsel's questions. Thus, | do not credit

hi m.

Juan Quillen did not testify, but Gonzalo Estrada did so in

great detail. Estrada testified he observed Jinenez talking to
Lizaola and Guillen. Jinenez was nmoving his arnms in an excited
manner and nmade a gesture like masturbation. (1 1:99.) Estrada went

over to see what was happening and heard Jimenez saying,

| can say what | want to say, | ' m not his stupid, so that
he can order me around the way he wants to. [It's not
worth anything to me, what he tells me. | can go

wherever | want, and say what | want, no son of a bitch

2 cross- exani nat | on, CGeneral Gounsel asked Garcia why he was
payi ng attention to Jinenez whil e he was supposed to be wor ki ng.
Garcia replied, "Because several tines those fromthat crew woul d
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Is going to tell nme what to say. \Wo does he think he
is? This is a free country, and | can say whatever |
want. And | can go wherever | want. (I1:106.

Li zaol a responded to Ji menez,

"You do not have any right to cone and insult ny workers in
the machine. Your work 1s in your crew, and | ' m not going to
|l et you—+' m not going to allow you to come and insult the

people. (1d.)
Ji menez responded,

You son of a bitch thinks (sic) that you're the ower of the
Company or what? You can't refuse ne to talk to whomever |

want. | can come and talk to whomever | fuck feel |ike.
| ' m not g%ng tolet a. .. stupid |eather
skindriver™...frighten ne. (11:107-109.)

Estrada testified he asked Jinenez what had happened.
Estrada then recounted another obscene tirade he said Jinenez
del i vered which conveyed essentially the same thing Estrada
already testified Jinenez had said. (I1:111-116.)

Fol lowing this outburst, Lizaola asked Guillen what he was
going to do. Quillen did not reply. Estrada told Jimenez to calm
down and said, "with this, the only thing you're going to encounter
are problens. Cone over here and tell ne what happened.”

(11:117.)

come and bother us at our machine. And we were expecting something
simlar." Asked who told themto expect sonething |ike that, Garcia
rePlled, "It"'s just that they were not in conformance with us and
between now and then they woul'd cone to bother us—several of them
not just him  They were waiting for an opportunity.

30"ski n driver" was |ater corrected to "sl ave driver."
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He and Ji nenez wal ked to the edge of the field, and twce
Estrada asked Ji nenez what had happened. Each tinme according to
Estrada Ji menez responded with a string of obscenities essentially
repeating hi msel f . 3L (1'1:117-120.)

By t hen, according to Estrada, the workers were on break. A
co-worker, Mel chor Rubio, wal ked by and said to Jinmenez, "Don't back

down, Grille."3?

"just because you belong to the Union, they want to
belittle you." (11:121-123.) Anost imediately thereafter, Victor
Ramirez cane by and made a remark simlar to that of Rubio. According
to Estrada, Jimenez responded to both of themthat it had nothing to do
with the Union® but was just a personal natter between himand Lizaol a
whi ch had been going on a longtine. (11:123-124.)

At that point, Jinenez started wal king back to his crew

Estrada acconpanied himand told him" . .. wi t h what you just did,

313i nenez deni ed he used foul | anguage other than "buey" and said he
woul d have been fired instantaneouly if he had used such | anguage. "
(1:96; 98.)

32 Grille" is M. Jinenez nicknane and neans "cricket."

Bhe parties stipulated that if M. Jinenez were called to testify on
rebuttal he would deny he said to either Rubio or Ramrez that the
nmatter had nothing to do wth the Union. | credit Jinenez. | have
found he engaged in union activity, and foremen had nade anti-union
comments to himabout his activities. Under these circunstances | do
not believe Ji nenez woul d nake such a statenent.
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the only thing you're going to do here .. . i s creating problens --
finding problens for others, for all." (11:127.) He said Jinmenez
started to swear again and said he did not care about his job.
(I'1:126-127.) Estrada then left Jimenez at his crew.

According to Lizaola, after Jinenez | eft, he (Lizaola) went
to Jinmenez foreman, Marcelino Sepul veda, and tol d him Ji menez had
insulted his crew and asked Sepul veda to do something. (I1V:71.)
Sepul veda tol d Lizaola that he woul d have to hear Jinenez hinself
before he could suspend him  (1d.)

Sepul veda testified he asked Jinmenez if he had caused trouble
with Lizaola and warned Jimenez that he woul d suspend himif he
cursed Lizaola or anyone el se on conpany property.34
According to Sepulveda, Jimenez replied that it was okay, he was
going to try not to say anything. (I1V:87.)

b. The Events of July 24

The following morning, Jimenez and Lizaola had anot her
confrontation. Jinenez gave the follow ng account. He sought out
Li zaol a and asked why he had sent the nessage by Sepulveda that he
was going to punch Jinenez out. At hearing, Lizaola denied he sent

such a nessage but admtted that this is what Jimenez asked

34j i nenez deni ed that Sepul veda nade these renmarks and testified
Sepul veda only gave hi mthe message that Lizaola was going to punch
himout. (1:64; 98.) | credit Sepul veda as to his conversati on
wth Jinenez except that | find he did relay Lizaola s nessage.
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him3 (111:115.)

Li zaola replied that what had happened to " Bul e"
was going to happen to Jimenez. Jinenez explained that "Bul e" is the
ni ckname of a worker whom Lizaola had hit. >°

Ji menez responded that Lizaola was not the owner of the
conpany and said if Lizaola was going to hit himto go ahead and do it.
(1:67-70.) Filenon |aughed at Jinenez in a nocking fashion.

At this point, Juan Guillen and CGonzalo Estrada arrived.
Jimenez tried to explain what had happened, but Estrada said that
only Lizaola's explanation was valid. (1 :69.)

Estrada told Jinmenez that they were going to fire hi m Jinmenez
replied " . . . it doesn't matter.... That I could still find work.
Before | di dn't work with Bruce Church and | was able to eat.">’
(1:68.)

Jimenez testified he then went to the bus where his co-
workers were waiting to be taken to the fields and told themthat the

conpany people had run himoff. (1:69.)

35Jamas Barros, a worker witness for General Counsel referred to
previously, testified he overheard Lizaol a make such a remark to
Sepul veda on the afternoon of the 23rd. (11:28.) | credit Barros.

Li zaol a deni ed ever havi ng any sort of altercation with "Bul e. "
General Counsel asked foreman Sepul veda if he had ever seen Lizaol a
engage in a fist fight, or ever seen Lizaola in the fields wth a bl ack
eye. Sepul veda responded evasively. (1V:101.)

373i menez expl ai ned his response saying, "l was not going to cry for ny
job. It seenmed to be irreversible. The decision was theirs."
(1V:116.)
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Worker witness Guillermo Jaram |l o corroborated that Jinenez
asked Lizaola why he was sending messages to Jinenez and told Lizaol a

if he was going to hit himto "do it now. He testified Jimenez
referred to Lizaola as "buey" and said words to the effect that
Li zaola wasn't enough of a man. (IV:155-156.) He referred to "Bule"
bei ng nentioned, but the context was not clear. (IV:-155.)

Li zaol a described the incident as follows. He and a worker
were tal king, and Jimenez asked the worker whether it was his habit

8 The worker said, "No, I 'm

to talk to the owners of the corrpany.3
chatting wth Filemon." Jinenez then said, "Yesterday they jerked ne
of f, and nowit's going to be finished in the fields, because that's
where it started.”

Li zaol a cal | ed Sepul veda over, and conpl ai ned Ji nenez had
insulted him  Sepulveda told Jinenez that he had warned himthe day
before that if he continued to insult Lizaola he would be suspended
for 48 hours pending term nation. Jinenez responded that Sepul veda
shoul d go ahead and give himthe suspension, "[t] hat he woul dn't
cry to anybody.” (I111:116.) Sepulveda warned Ji nenez agai n, and

Jimenez said, ineffect, "Go jerk ne of f." (I111:116; 118.)

= sewhere, Lizaol a acknow edged Ji nenez asked hi mwhy he was sendi ng
nessages, and Li zaol a responded he did not need to send a nessenger to
tell Jinenez how he felt.

-25-



Lizaola testified he left the area as Sepul veda issued the
suspension to Jimenez. He denied he was angry that norning because
Jimenez was not puni shed the previous day, but acknow edged he felt
Qui Il en had not supported him because Quillen had not disciplined
Jimenez. (1V:66.)

He al so acknow edged that he had tal ked to Ben M yaoka about
the fact that Juan Cuillen had not disciplined Ji nenez. M yaoka was
t he harvest manager and one of the highest officials at BC.

Sepul veda testified that when Lizaola called himover, he
heard Ji nenez yelling that Lizaola was a son of a bitch and that
" .1 t's too bad about the size that you [Li zaola] have." (1V:89.)
Jimenez al so said that Lizaola could jerk himoff or was jerking him
off and that Lizaola was an asshole. (1V:90-94.) Jinenez further said
that if he weren't afraid that they would fire him, the two of them
coul d go outside and fight.39 (I'v:91.)

Sepul veda rem nded Ji nenez that he had warned him
the preceding day about swearing and that he was going to give hima

48 hour suspension pending termnation. Jinenez replied "I don't

care, ...do it." (1V:92.) Sepulveda then suspended Ji nenez

39Ji menez denied that he threatened or made any threatening gestures to
Lizaola any tine that morning. (1:69.) Hetestifiedthat if a worker
engages in fighting, he would be fired." (1:70.)
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for insubordination because of his behavior toward Lizaola.40

(1V:94-95.)

Estrada testified he acconpani ed Sepul veda. He
essentially corroborated Sepul veda' s version but ascribed nore
obscenities to Jimenez than either Sepul veda or Lizaola did.
(11:130-135.)

CGeneral Counsel asked Estrada if when he went to the canp on
the norning of the 24th he expected to see Jinenez ranting and
raving. Estrada said, "Yes" considering what Jinenez had done the
day before. Asked whether he expected Jinmenez to curse and swear and
threaten to fight, Estrada said, "no you don't expect anyone to do
t hat." Ceneral Counsel then asked whether with all the forenen and
Estrada present Jinenez could have been fired for his behavior. Estrada
replied, "Yes." (I111:66.)
VI. The Case of Victor Ramrez

Mr. Ramrez began working for BCl in March of 1985. In

1987, he worked in Lizaola' s machine crew, having been transferred
fromthe disbanded ground crew. Ramrez testified as follows.
On August 6, he arrived at work, and Lizaola assigned himto

cut lettuce. Mr. Ramrez did not have a regular place at the

40Resp. Exs. 4 and 5 are copies of the suspension and term nation
notices, respectively. They were admtted not for the truth of the
matters stated in the notices but only to show that they were in
M. Jinenez file. (111:20.)
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machi ne and was assigned to cut, pack or load |ettuce depending on
where he was needed. (1V:47.) The previous day he had not been

cutting lettuce and had |oaned his lettuce knife to a co-wor ker. 4

He
asked Lizaola for permssion to get his knife and wal ked over to
Baraj as' crew which had not yet begun to work.

There were several workers nearby, and Ram rez asked them why
they had not been to the Union nmeeting the day before. They were
responding to himwhen Barajas cane up and told Ramrez to get out of
there, that he had no reason to be talking to the workers about the
Union. Ramrez testified he made no response but sinply left and
wal ked back to his machine.

Barajas followed Ram rez, who by now had reached his crew,
and Barajas sai d, "Now for sure they're going to hell-fire you. And
these son of bhitches (sic) we don't want here." (11:45.) The
|atter statenment was directed to Lizaola who was near by.

Lizaola told Ramirez to go to work. Finding all the places
al ready occupied, Ramrez told Lizaola there was no place for himto
work. # Li zaol a replied, "I n any case, we're going to fireyou."
(11:46.)

“estrada confirmed that Ramirez told hi mhe went to Baraj as' crewto
retrieve the knife he had | oaned.

“Ranirez testified that this was the first tinme he had ever report ed
to work and not found a place to work. It is undisputed that if
there are extra workers, they nust be paid for four hours of work,
and t hat, consequently, the forenen count very carefully to ensure
they have the correct nunber of workers.
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Li zaol a suspended Ramrez for 48 hours pending

term nation. 43

(1'1:49.) Ramrez asked Lizaola why he was fired, and
Li zaol a responded that it was because Ramirez had insulted Barajas
mother. At hearing, Ramrez denied he had used foul or abusive

| anguage and said he woul d never dare to do so because he woul d be
fired imediately, and he needed his job. (11:47.)

M. Ramrez went to the BCl office before the 48 hour
suspensi on was over and spoke to field supervisor Luis Garcia who
told Ramrez the Conpany was going to fire Ramrez because he had
insulted Julio Barajas. (11:49-50.)

According to Barajas, his crew had been working sone 20 to
30 m nutes when he saw Ramrez talking to one of the workers.
(1V:140-143.) He did not hear what Ramrez said, but got down off
the nmachine and said to Ramrez, ". .. pl ease do not be interrupting
ny workers." (1V:126; 141.) Ranirez responded, "G to hel |, fuckin®
foreman." (1V:126.)

Baraj as went over to Lizaola's machine with Ramrez
follow ng behind hi m  Barajas asked Lizaola what was Ramrez doing
interrupting his workers. Lizaola responded he could give Ramrez a
warning for interrupting and bothering Barajas' workers at the

machi ne.

43Resp. Exs. 6 and 7 are the suspension and termination notices,
respectively. Again, these were not introduced for the truth of
the natters stated therein but only to show they were issued.
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According to Barajas, Ramrez said, ". .. go to hell you, you
fuckers, and you can give ne the ticket for the warning if you want
to." (1V:127.) After Ranmirez made those renmarks, Lizaola told
Rami rez that he was going to suspend himpending termnation. Ramrez in
effect said, "CGo ahead and give ne the suspension and fire ne you son
of a bitch. (ld.)

Barajas said that Lizaola got on his machine to nake out the
warning ticket, and Barajas returned to his machine. He said Ramrez
followed himand said, ". .. he was going to wait for ne at the pickup
poi nt where we catch the bus in order to beat mup. " (1d.)

Bar aj as responded in effect that Ramirez knew where to find him *
(1'V:128.) Neither of themsaid anything further because by this time
Juan Quillen had arrived to sign the suspension, and Guillen told
Estrada to take Ramrez away.

Foreman Lizaola testified the first time he saw Ramrez was
when he cane to the crew with Julio Barajas which was some 10 or 15
mnutes after work had begun. Barajas conplained to Lizaola that
Rami rez had insulted himand was interrupting his workers. Ramrez
said, "[t]hat Julio had worried him and that Julio was stupid."
(1'11:127.) Lizaola told Ramrez that he was violating company rul es by
insulting a foreman or any of the workers. To which Ramirez responded,

"Both of you can jerk me of f."*°

“Ram rez denied following Barajas or threatening him (11:48; 50.)
®Lizaola testified " . . . 1 had never had that said to me" and further
said, "I have heard [this expression] very fewti mes..." inthe

fields. (IV:72.)
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(111:128.)

Li zaola told Ramrez that he was going to suspend himfor 48
hours because of his remarks. Ramrez said nothing to Lizaola but
told Barajas that upon | eaving work he was going to beat Barajas up.
(1'11:229.) Lizaola then called the supervisor, Juan Guillen, to sign
t he suspensi on.

Li zaol a denied that Barajas told himthat Ramrez was
di sturbing his crew by tal king about the Union and said that Barjas
only told himthat Ramrez was interrupting his crew (1V:78.) He
further denied that Barajas said that he did not want these
"Cabrones"46 in his field or inhis crew (I1V:78.)

Despite Estrada's initial testinony that he was present when
Ram rez was suspended, it is clear he did not arrive until after
Li zaol a had suspended Ramrez. (I11:36; 111:49; 1V:129.) H
testified Ranmirez told hi mwhat had happened.*

As in his testinony regarding Ji menez, Estrada repeated a
string of obscenities Ramrez allegedly used. However, the Conpany
does not contend that Ramrez was disciplined for what he said to
Est r ada.

46" Cabrones" is the plural of "cabron" meaning "son of a bitch.
(11:112. % Barajas did not specifically denr he said it but sald only
t hat he woul d have no cause to call union peop e that nane and that he
did not talk to Ramrez about the Union. (1V: 126; 129; 144.)

“Ranirez testified Estrada said he would try to get themnot to fire
hi m because he was a good worker. Estrada deni es having nade the
renark. (11:48.) Resp. Exs. 1-3 are warning notices issued to M .
Ramrez in 1986 and 1987. These were not introduced for the
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VII. Qedbility Resol utions and Further F ndi ngs

After carefully reviewng the testinony of the w tnesses
and havi ng observed their deneanor at hearing, | nake the follow ng
finding as to the veracity and accuracy of the various accounts.

| find General Counsel's version of the events leading to
the firing of M. Jinenez nore credi bl e than that of Respondent. |
did not believe Lizaola when he testified he considered Ji nenez
remarks insulting rather than inciting. Mreover, in the context of
Respondent's elimnation of the ground crew and transfer of workers
to the | ower paid nachine crew, the UPWnarches protesting the
situation, and Ji nmenez' prior union activity, | find his statenents
were designed not to insult the workers but to encourage themto
protest the | ower wages. | believe Lizaola so understood the
renar ks.

| credit Jinenez that he specifically nentioned the Union
because | found himon the whole generally credible and have found

Li zaol a not credi bl e on a nunber of points. Wen a w t ness’

truth of the contents so they nmay not be used as evidence that the
events described therein occurred. They were admtted only as they
reflect on the liklihood that Estrada nade the comment. Estrada
acknow edged he told Ramrez, "Explain everything to me, Mctor so |
cantalk tothem ™ (I11:141.) (pserving Ramrez, | amnot
convinced he |l ied. Estrada' s remark inplies he would try to resol ve
natters. A nost, Ramrez nay have put his own interpretation on
Estrada' s comment .
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testinmony is disbelieved in one area, there is reason to distrust it
in other areas as well. (Ranch No. 1, Inc., (1986) 12 ALRB No. 21,
rev. den. by Ct. App., 5th Dist. Qctober 8 1987; San denente Ranch
Ltd. (1982) 8 ARBNo. 50, p. 3.)

Addi tional Iy, Jinenez' testinony was corroborated by Minoz
who testified credibly and had no denmonstrable interest in the
outcome. Especially when such a witness is still enployed by the
Respondent at the tine he testified, such testinony is entitled to
significant weight if it is otherwise credible. (Georgia Rug MI|I
(1961) 131 NLRB 1304 [48 LRRM1259], enf'd in relevant part (5th
Cir. 1962) 308 F.2d 89 [51 LRRM2144]; Wrtz v. B. A. C. Seel
Products (4th Cir. 1963) 312 F.2d 14, 16.)

| also credit General Counsel's witnesses as to Lizaola's
threats to Jinenez. Lizaola's and Estrada's version would have ne
believe that Lizaola's mld adnonition to Jinmenez to "pl ease not
insult the workers" elicited a barrage of obscenities and conplete
unconcern about being fired fromMr. Jinenez who had been working at
BCl For eight years and was one of the nost senior enployees.

Such behavi or does not conport with common experience. |
observed Mr. Jinenez for several days during the hearing as well as
during his testimony. He did not evidence the tenperament of a
person who woul d react in so extreme a fashion, although his
demeanor showed that he was still indignant when he referred to
Lizaola's threat to punch himout.

Based on the fact that | found Jinmenez generally credible,

found Lizaola not credible on a nunber of points and on



my conclusion that | do not believe Jinmenez woul d have reacted as
expl osively as Respondent's w tnesses described, | credit Jinenez.
Moreover, Mr. Barros corroborated Jimenez. Barros had no
denmonstrable interest in the proceedings and testified credibly.

| do not credit Lizaola and Estrada as to the obscenities
Jimenez supposedly uttered. For the reasons already set forth and
others to be discussed | ater, | have serious reservations about
Li zaola's credibility. The same is true about Mr. Estrada.

Mr. Estrada was an extremely articulate witness. He is
fluent in Spanish and English and has worked as an interpreter. He
denonstrated a real appreciation of the issues and the significance
that testinony bore on them

But these very characteristics led himto provide
unreliable testimony. He testified in great detail to extensive
remar ks of both Jimenez and Ramrez nade over a year and a half
prior to his testinony. He explained his vivid recall by saying
that the incident with Jimenez occurred on his birthday and that he
had never heard such | anguage as Jinmenez used. (11:136.)

In fact, he initially msidentified the date of the first
i nci dent involving Mr. Jinmenez, which occurred on July 23 which is
Mr. Estrada's birthday, and Respondent's counsel had to lead himto
remnd himof this fact. | also found his professed shock at
hearing such | anguage di si ngenuous based on ny observation of his
demeanor .

M. Estrada showed a marked tendency to testify in great

and specific detail when relating events favorable to the



Conmpany's position and not to recall when asked about points which
did not reflect favorably. For exanple, when he was asked whet her
he had ever been told of a fight between "Bule" and Lizaola, he
carefully said, "Not to[ his] recollection.™ (111:76.) Such
caution is sharply contrasted by his precise recollection of
everything Jinmenez and Ramirez purportedly said and other matters.

Simlarly, he testified evasively and cautiously to avoid
provi di ng answers whi ch woul d underm ne Respondent's position that
it had no know edge of union activity by Ramrez but then after a
series of careful, qualifying answers responded absol utely that on
the day Ramrez was fired he specifically remenbered Ram rez had no
Uhion insignia or flag. (II11:70-71.)

Estrada's supposed specific recall as to that day is nost
curious given his avowed previous unawareness of any union activity
by Ram rez. | do not believe Estrada's statement and find it
characteristic of his tendency to enbellish his testinony to enhance
the conpany's position.

Mor eover, various inconsistencies and evasions in Estrada's
testinony al so cause ne to doubt him First, he testified
i nconsi stently as to whether he arrived before or after Ramirez was
suspended. Second, he testified that Ramrez was not paid for four
hours' work because he was suspended. (111:74.) Then, he changed
his testinmony and said Ramrez was not paid because he had al ready

been told to go to work and thus was not an
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extra worker.® (1d.)

As these exanples illustrate, Estrada denonstrated a
willingness to tailor his testinony to support Respondent's
position. This characteristic and his evasiveness are
dermonstrated in his testinmony regarding notes he nade of the
Jimenez and Ramirez incidents.

Despite his precise recall of details supportive of
Respondent, on cross-exam nation, he was not sure whether the typed
statement of facts prepared for him by Respondent regarding Ji nenez?
di scharge was the sanme as the original notes he had submtted.
(1'11:13-17.) Ceneral Counsel followed up by asking whether that
meant his original notes were not returned, and Estrada testified
they were not. He obviously grasped the significance of that
statenent when General Counsel asked if that neant he was not able
to conpare themw th the prepared statenent he was asked to sign.
(I'11:26.) H imed ately recanted and said he meant the notes were
not returned for himto keep but he did get themback so as to
conpare themwi th the typed statement. | did not believe his

expl anat i on. *°

“| note that Estrada' s testinony corroborates that of Ramirez.

Li zaola, on the other hand, testified he did not put Ramrez to work
because he did not see himthat norning until he cane up with
Barajas and i medi ately thereafter Ramrez was suspended. | do not
bel i eve Lizaola. According to him Ramrez did not appear until sone
10-15 mnutes after work began. According to Barajas, it was 30
mnutes. | do not believe Lizaola woul d have said nothing to Ramrez
if this were true.

“) also found his explanation of why he did not ask about a
statenent regarding Ramrez unconvincing. (l111:29.)
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In addition to these reservations as to the credibility of
Li zaol a and Estrada, | find it conpl etely unbelievable that if Jinenez
had interrupted Lizaola' s crew, and Lizaol a had reacted only as he
testified, and Jinenez had unl eashed the streamof obscene invectives
attributed to himthat absol utely nothi ng woul d have been done on the
23r d.

Al t hough Li zaol a apparently had no authority to discipline
Ji nenez because Jinenez was not in his crew, Juan Quillen was a
supervisor, and there is every indication Quillen had the necessary
authority. | also find Quillen's statenent to Lizaola to cal mdow is
not consistent wth Lizaola s and Estrada' s account.

| find Lizaola sent the threateni ng nmessage via Sepul veda
because of the nunerous instances where | have found Mr. Lizaola not
credi bl e, because of his testinony that on the next norning Ji nenez
confronted hi mabout sending the nmessage, and because of Barros!
testi nony that he overheard Lizaol a nake the threat.

| further find that Lizaol a agai n threatened Ji nenez on the
norning of the 24th when he referred to the worker "Bul e. ™ | do so
because based on Lizaol a's deneanor while testifying to what happened
between hinself and " Bul e, " | found his nanner insincere. | also

found Sepul veda' s testinony on this point evasive and not credible.
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Because of the reasons set forth above, | find Estrada
greatly overstated Ji nenez! response. Estrada's proclivity to tailor
his testinony to enhance Respondent's position caused himto
exaggerate and testify in an unconvi nci ng nanner.

He sought to enhance his prior testinony as to Ji nenez!
obscene out bursts by answering General Counsel affirnatively that he
expected to see Jinenez ranting and raving on the norning of the 24th
based on his behavior the day before. But later, when he was asked
If he expected Jimnez to swear at Lizaol a, Estrada focused only on
casting such behavior in a negative | i ght, and asserted that of
course one does not expect such a thing.

Based on the foregoing, | credit General Counsel's
wi t nesses' accounts, and | find that on the 24th Ji nenez responded
to Lizaola nmuch as he had the previous day. | also credit M.
Jaramllo that Jinmenez said words to the effect that Lizaola wasn't
enough of a nan because he testified credibily, and the statenment is
consi stent with Ji nenez® ot her renarks.

ANALYSI S AND CONCLUSI ONS

General (ounsel contends Respondent has violated the ALRA
by the followng conduct: (1) Forenan Lizaola threatened to beat up
Arturo Jinenez because Ji nenez engaged in protected concerted uni on
activity by encouraging Lizaol a's crewto protest its wages and to
join and support the Union; (2) Estrada threatened Ji nenez he woul d
"have probl ens" if he continued such union activity; (3) Sepulveda

t hreat ened Ji nenez by conveyi ng a nessage to hi mt hat
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Li zaol a was going to beat up Jimenez if Jinenez again spoke about the
Union to Lizaola's crew, ( 4) Sepulveda suspended Jinenez because of his
union activity; (5) Respondent fired Jimenez for his actions; ( 6)

Li zaol a physically assaul ted worker Victor Ramrez by throw ng a bundle
of lettuce boxes at Ramrez because he carried a UFWflag into the
field; (7) Foreman Barajas threatened Ramrez by swearing at himand
telling himto | eave Barajas® crew after Ranirez spoke to several of the
crew nenmbers about the Union; and ( 8) Respondent suspended and then
term nated Ranirez because he spoke to nmenbers of Foreman Barajas® crew
about the Uni on.

Threats of physical violence or adverse consequences to an
empl oyee because the enpl oyee engaged in protected concerted union
activity violate section 1153( a) of the Act whether or not the enployee
actually feels threatened or is intimdated to cease such activity.
(Morris, The Devel oping Labor Law 2d ed. (hereafter Mrris) at p.
131.) Further,

interference, restraint, and coercion under Section
8(a) (1) of the [NLRA]®® does not turn on the enpl oyer's
motive or on whether the coercion succeeded or failed. The
test is whether the eqPoner engaged in conduct which, it
may reasonably be said, tends to interfere with the free
exercise of enployee rights under the [NLRA]. (Morris,
supra, p. 76.)

This Board foll ows the standard established by the NLRB. (Jack

Brothers and McBurney, Inc. (1978) 4 ALRB No. 18.)

0Section 8(a) (1) of the NNRAis the corollary of Section 1153(a) of
the ALRA
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| find Lizaola's threat to "punch out" Jinmenez viol ated
section 1153(a). Simlarly, Sepulveda's repetition of that nmessage
fromlLizaola constitutes a threat and a violation of 1153( a) because
it would tend to interfere with or restrain a reasonabl e enpl oyee from
engaging in rights protected by section 1152. This is true whether
or not Sepul veda hinself intended to threaten or intimdate Jimenez.

| did not credit Jimenez! testinony that Estrada
specifically told Jimenez he would continue to "have problens” if he
continued to engage in union activities. | find Estradals admtted
statenents on this point anbiguous, and thus do not find a violation
of section 1153(a).°?

In order to prove a violation of section 1153(c), and,
derivatively, section 1153(a), Ceneral Counsel nmust establish that
the alleged discrimnatees engaged in protected concerted union
activity, that the enployer knew of such activity and that there is a
causal connection or nexus between the activity and the adverse
action. Once the General Counsel has established its prima facie
case by neeting this burden, the burden of proof then shifts to the
enpl oyer to establish that it would have acted even in the absence of

the protected activity. >

ISinilarly, | find Garcia's testinmony regarding Jinmenez and his crew
anbiguous (fn. 29, supra) and do not rely on it to find anti-union
ani mus.

2D Arrigo Brothers Co. of California (hereafter D' Arrigo) (1978) 13
ALRB No. 1 and cases cited therein at pp. 19-20 of the Decision of the
Admnistrative Law Judge ( ALJD); Ranch No. 1, Inc., supra.
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Respondent contends that General Counsel has failed to
establish a prina facie case and that, in any event, Respondent has
established that it suspended and fired M. Ramrez and M. Jinenez
for gross insubordination, nanely, using abusive and obscene | anguage
to Gonpany forenen and supervi sors.

In the case of M. Jinenez, General Counsel has clearly
established a prina facie case. Ceneral Gounsel has established that
M. Jinmenez engaged in union activity which fact was known to
Respondent. Uhcontradi cted testi nony established that Barajas
observed Ji nenez engaged in union activity and nade hostil e renarks
about it. Smlarly, the testinony that supervisor Luis Garcia
commented that he had given orders to fire Jinmenez for his remarks to
wor kers regardi ng supervisors' pressuring themto work harder is
uncontested. Al so, | have not credited Li zaol a's denial s of
know edge of Jinenez activiti es.

General ounsel has al so established a causal connection
bet ween Ji nenez® activities and his suspension and di scharge. Such
causal connection is rarely established by direct evidence. That is,
rarely does Respondent directly admt that its adverse action was
notivated by anti-Union aninus. The finder of fact generally nust
rely on circunstantial evidence. (See, generally Mrris, supra, pp.
214-217.)
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Here, there is direct evidence of hostility by
supervisors toward Ji nenez' union activities. Further, Jinmenez'
suspensi on and di scharge occurred the very day Jinenez spoke to
Lizaola's crew The timng is a strong indication of an unlaw ul
not i ve.

Moreover, the uncontradi cted anti-union renarks of Barajas
and Garcia threatening Ji menez’ di scharge evi dence uni on ani nus.
Further, there is the fact that Respondent di savowed know edge of
Ji menez! union activity, yet there is anpl e evidence that Lizaol a,
Baraj as and Sepul veda knew of it .

Aving fal se or inconsistent reasons for adverse action is
al so circunstantial evidence of an unlawful notive. Respondent
contends Lizaola told Jimenez to | eave because he was interrupting
the crew s work whereas Lizaola clearly testified it was because
Jinenez had insulted the workers. | have found he was not insulting
the workers. This is further evidence that Ji nenez' wunion activities
was the true reason for Lizaola's actions which precipitated the
I ncident on the 23rd.

Respondent's rebuttal is that it fired Jinenez for gross
I nsubordi nation. | have discredited Respondent's w t nesses'
testinmony as to the nunerous obscenities they ascribed to Ji nenez.
Thus, | find that Respondent's asserted reason for suspendi ng and
discharging M. Jinenez is pretextual .

Even if | were to find that Respondent fired Jinmenez for

the renarks | have found he did make, Respondent coul d not
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legitimately discharge Jinenez for them because those remarks were
within the ambit of protected activity.

Ceneral Counsel cites a recent case deci ded by the Nationa
Labor Rel ations Board ( NLRB) where discipline inposed on an enpl oyee
engaged in protected activities was found unl awful. (Acne-Arsena Co.
(1985) 276 NLRB 1291 [120 LRRM1156] . )

The enpl oyee, who was a union steward, conplained on

several occasions about perceived work safety and work jurisdiction
violations. On nore than one occasion, the enpl oyee used foul and
obscene | anguage when the confrontations became heated as he
insisted on enployee rights being protected and managenment failed to
conpl y.

Just prior to his discharge, the enployee told the
superintendent, with whom he had several such di scussions, "You can
put that up you ass and snoke i t . " On other occasions he told the
sane superintendent, " [ G] o fuck yourself." (at p. 1294.)

The ALJ found that on all those occasions when such
| anguage had been used, the enployee had been presenting the above
descri bed conplaints and therefore was engaged in protected
activity. The ALJ noted:

In this regard, the [NLRB] has repeatedly held that

prof ane and foul |anguage, or what is nornally considered
di scourteous conduct while engaged in protected activity,
does not justify disciplining an enpl oyee act|ng in a
regresentatlve capacity. Max Factor & Co., 239 NLRB 804,
818 (1978); Postal Service, 250 NLRB 4 (1980); Kay
Fries, Inc., 265 NLRB 1077 ( 1982) . Having been engaged
in ﬁroteqted activity by conplai ning about and protesting
work jurisdiction and work safety of |aborer enployees,
Steward Celi's profane, obscene , and foul |anguage, as

wel | as an% di scourteous conduct on his part were
protected by the



[NLRA].  (at 1295)
This Board follows the |ong-standing precedent of the NLRB.

In D" Arrigo, supra, the Board characterized enpl oyee Navarro as

seeking "t o assert himself as the representative of his fellow workers,
.and to encourage themto resist what he believed to be the

i mposition...of an unreasonable condition of enploynent.” (D Arrigo,
supra, ALJD, p. 23) Simlarily, here, Jimenez sought to arouse his
fellow enpl oyees to protest the | owered wages and to enlist the support
of the Union.

The Board hel d that even if Navarro had used "inpertinent and
di scourteous” |anguage and uttered one obscenity, such behavior did not
renove the mantle of protection of the NLRA * The Board referred to
its previous decision of Gannini & Del Chiaro (hereafter G annini)
(1980) 6 ALRB No. 38 where the discharge of an enpl oyee who used much

stronger |anguage than Navarro did was found unlawful. There are
paral l el s between G annini and the instant case.

In Giannini, supra, a worker was engaged in protected

activity (protesting the way a supervisor was treating another

wor ker ). The supervisor swore at the protesting enployee and told

**The worker assertedly had told his foreman in front of other
workers that he was "stupid and uneducated,” "not worth a
shit," and didn't "have and schooling [and didn't]...know
zilr%yt r)u ng regarding the job. (D Arrigo, supra, ALJD pp. 12;



himhe was fired. The worker swore back and the exchange becane nore
heated. It dissipated when the foreman decided to back down after

t he worker called over his co-workers to witness the event. But |ater
that day the supervisor had the worker fired.

The Board noted that the enpl oyee's | anguage di d not becone
of fensive until the foreman provoked himby swearing at him |t held
that the worker's conduct did not deprive himof the protection of
the Act noting that:

The | aw al | ows enpl oyees | eeway in presenting grievances
over matters relating to their working conditions. Such
activity loses its mantle of protection only in flagrant
cases in which the msconduct is so violent or of such a
serious nature as to render the enployee unfit for further
service, (citations omtted) (at p. 5.)

The Board in DArrigo, supra, quoted fromN. L. R. B. v.

Thor Power Tool Conpany (7th Cir. 1965) 351 F.2d 584, 587

...hot every inpropriety conmtted during [ protected
concerted] activity places the enpl oyees beyond the shield of
the [ NLRA] . The enployee's right to engage in concerted
activity may permt some | eeway for inpulsive behavior which
must be bal anced agai nst the enployer's right to naintain order
and respect.... (D Arrigo, supra, at p. 4.)

Here, as in Gannini, supra, Jinenez said nothing untoward

until Lizaola swore at himand threatened to "punch himout." And
on the 24t h, his conduct was provoked by the threat from Lizaol a
rel ayed by Sepul veda and by Lizaola' s threatening reference to
"Bul e. "
| also find the Board's decision in V. B. Zaninovich &

Sons (hereafter Zaninovich) (1986) 12 ALRB No. 5 relevant. In
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that case, several workers were engaged in protected concerted
activity. The debate between the enpl oyee spokesperson and conpany
officials became somewhat heated, and the enployee refused to | eave
the conpany office until he finished presenting the conplaint.

The conpl aint was based on a matter previously raised about
whi ch the enpl oyee spokesperson protested the conmpany was giving the
enmpl oyees "t he runaround.” The Board found the enpl oyee had a
legitimate basis to resurrect the conplaint given the uncertainty of
the enployer's actions in response to the previous discussion
regarding the matter.

The Board in D Arrigo, supra, conpared Navarro's situation

to that in Zaninovich in that Navarro's disagreenent carried over
fromone day to the next despite the fact that the incident the
follow ng day involved a different issue. Here, as in both those
cases, especially DArrigo, the incident on the 24th was but a
continuation of that on the 23rd caused by Lizaola's threat to
Jimenez being repeated by Sepul veda on the afternoon of the 23rd.
Li ke the enployees in both of the above cited cases,
Jimenez had a legitimate basis for concern. He believed that
Li zaol a was continuing to threaten himfor having spoken to
Lizaola's crew. He sought to confront Lizaola about it and
resolve the matter

The Board in D Arrigo, supra, and Zani novich, supra, quoted

froma federal case which aptly summarized the conpeting concerns

and the bal ance to be struck:
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[ The NLRA] has ordinarily been interpreted to protect the
enpl oyee agai nst discipline frominpul sive and perhaps

i nsubor di nate behavi or that occurs during grievance
meetings, for such meetings require a free and frank
exchange of views and often arise fromhighly enotiona
and personal conflicts. Both the Board and the courts
have recogni zed that sonme tol erance is necessary if
grievance neetings are to succeed at all; as we have
noted before, 'bruised sensibilities may be the price
exacted for industrial peace. [Citations omtted.]
Uhited States Postal Service v. N. L. R.B. (1981) 652 F.2d
409 [107] LRRM3249.]°*

Based on the foregoing, | find that even if Respondent had
suspended and fired Mr. Jinenez for the remarks | have found he
made, such action was unlawful and violates sections 1153( c) and
(a) of the Act.

| have not credited Mr. Ramrez that foreman Lizaola threw
a bundl e of lettuce boxes, and, thus, | recomrend dismssal of the
al l eged violation of section 1153( a) based on this incident. |
have credited Ramirez as to the anti-union remarks nade to him by

Barajas on August 6. | find these remarks

>'The Board in D' Arrigo cites another Postal Service case which

Zani novi ch quoted for the proposition that the | aw recogni zes that
because of the "confrontational and adversarial nature of organizing
canpai gns, collective bargaining and grievance processing, "tenpers
of all parties flare and comrents and accusations are made which
woul d not be acceptable on the plant roomfl oor."" (Zaninovich,
supra, at p. 8) quoting fromUnited States Postal Service (1983) 268
NLRB 274, 275 [114 LRRM1281].

The NLRB there found the enployee's conduct unprotected because he
was not presenting a formal grievance, there was a grievance _
procedure, and the foreman had told himto file a grievance over his
conplaint. The enployee ignored the supervisor and becane |oud and
boi sterous and di sruptive. Here, as in Zaninovich and D' Arrigo, no
grievance machinery exists because there is no contract.

-47-



constitute a threat and violate section 1153(a). °°

| find General Counsel has established a prina facie case
that Ram rez was suspended then di scharged because of his protected
union activity in violation of section 1153( c) . | have found he
engaged in union activity and that Respondent was aware of that
activity.

The causal connection is established based on the timng of
t he suspension and di scharge conming as they did on the heels of
Ramrez! talking to Barajas’ crew. | also find it significant that
Rami rez! discharge occurred | ess than two weeks after that of Jinmenez
under virtually identical circunstances. | also infer anti-union
motivation from Respondent's denials of any know edge of Ramrez'
union activity when there is unrefuted evidence it had such
know edge.

Just as with Mr. Jinenez, Respondent's rebuttal is that it
fired Ramrez because when a foreman politely told himto stop
interrupting his crew, Ramrez responded by using obscene | anguage
have di scredited Respondent's w tnesses, and thus | conclude this
was not the true reason for Respondent's actions. | find Respondent
suspended and di scharged Mr. Ramrez because he engaged in protected
union activity and thereby violated sections 1153(c) and (a) of the
Act .

>Although this threat was not alleged as a violation, the matter was
fully litigated and finding a violation is appropriate under both NLRB
and ALRB precedent. (Grams Brothers Farns, Inc. and Go Harvesting,
Inc. (1983) 9 ALRBNo. 60.
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REMEDY

Havi ng found that Respondent violated sections 1153( a) ,
and (c) of the Act by the above described conduct, | shall recomrend
that it cease and desist therefromand take affirmative action
designed to effectuate the policies of the Act.

Upon the basis of the entire record, the findings of fact
and the conclusions of law, and pursuant to section 1160.3 of the
Act, | hereby issue the follow ng recomended:

ORDER
Pursuant to Labor Code section 1160. 3, Respondent Bruce

Church, I'nc., (" BCI," "Respondent" or "Conpany") its officers,
agents, labor contractors, successors and assigns, shall:
1. Cease and desist from

(a) Unlawfully suspending, discharging, or otherw se
discrimnating agai nst, any agricultural enployee in regard to hire
or tenure of enployment or with respect to any termor condition of
enpl oynent because he or she has engaged in concerted activity
protected by Section 1152 of the Act;

(b) Threatening enpl oyees because of their protected
concerted union activity;

(c) In any like or related manner interfering with,
restraining or coercing any agricultural enployee in the exercise of
the rights guaranteed by section 1152 of the Act.

2. Take the following affirmative actions which are

deened necessary to effectuate the policies of the Act.
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(a) Ofer Arturo Jinmenez and Victor Ramrez
i mmediate and full reinstatenent to their former positions of
enmpl oyment, or if the former positions no |onger exist, to
substantially equival ent positions w thout prejudice to their
seniority and other rights and privileges of enploynent;

(b) Mke whole Arturo Jinmenez and Victor Ramrez for
all wage | osses or other economc |osses they have suffered as a
result of Respondent's unlawful discharge. Loss of pay is to be
determ ned in accordance with established Board precedents. The
award shall reflect any wage i ncrease, increase in hours, or bonus
given by Respondent since the unlawful discharges. The award al so
shal | include interest to be determned in the manner set forth in E
W Merritt Farns (1988) 14 ALRB No. 5;

(c) Preserve and, upon request, make available to the
Board and its agents, for exam nation, photocopying and ot herw se
copying, all payroll and social security paynment records, tine
cards, personnel records and reports, and all other records rel evant
and necessary to a determination, by the Regional Director, of the
backpay period and the amounts of back pay and interest due under the
ternms of this order;

(d) Sign the attached Notice to Agricultural
Enpl oyees and, after its translation by a Board agent into al
appropriate | anguages, nake sufficient copies in each | anguage for the
purpose set forth in this Oder;

(e) Ml copies of the attached Notice, in all

appropriate | anguages, within 30 days of issuance of this order to
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all agricultural enployees in its enploy from Septenber 1, 1987, to
Septenber 1, 1988;

(f) Post copies of the attached Notice in al
appropriate | anguages, for 60 days, in conspicuous places on its
property, the exact period(s) and places(s) of posting to be
determned by the Regional Director, and exercise due care to replace
any Notice which has been altered, defaced, covered, or renoved ;

(g) Arrange for a representative or a Board agent to
distribute and read the attached Notice, in all appropriate
| anguages, to all BCl enployees on conmpany tinme and property at
time(s) and places(s) to be determned by the Regional Director.
Foll owi ng the readi ng, the Board agent shall be given the
opportunity, outside the presence of supervisors and nmanagenent, to
answer any questions the enpl oyees may have concerning the Notice or
their rights under the Act. The Regional Director shall determ ne
the reasonabl e rate of conpensation to be paid by Respondent to al
pi ece-rate enployees in order to conpensate themfor time |ost at the
readi ng and question-and-answer peri od;

(i) Notify the Regional Director inwiting, wthin
30 days of the issuance of this Order, of the steps it has taken to
comply with its terns, and make further reports at the request of
the Regional Director, until full conpliance is achieved,

(h) An order requiring Respondent, upon request of

the Regional Director or his designated Board agent, to provide
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the Regional Drector with the dates of Respondent's next peak
season. Shoul d Respondent's peak season have al ready begun at the
tinme the Regional Drector requests peak season dates, Respondent
shall informthe Regional Drector of when the present peak season
began and when it is anticipated to end in addition to informng the
Regional Drector of the anticipated dates of the next peak season.
DATHD  June 30, 1989

e )

Admi ni strative Law Judge
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NOTI CE TO AGRI CULTURAL EMPLOYEES

After investigating charges that were filed in the Salinas Regi onal
Cfice of the Agricultural Labor Relations Board [ ALRB or Board] by
the Uhited Farm VWrkers of Anmerica, the General (ounsel of the ALRB
I ssued a conpl ai nt which alleged that we, Bruce Church, Inc. (BCD
had violated the law After a hearing at which all parties had an
opportunity to present evidence, the Board found that we violated the
| aw by suspendi ng and di scharging Arturo Jinenez and Victor Ramrez
because t_he?/ participated in Uhion activities. The Board al so found
that we violated the | aw by making various threats, including
threatening to discharge M. Jinenez and M. Ramrez. The Board
has told us to post and publish this notice. VW wll do what the
Board has ordered us to do.

V¢ al so want you to know that the Agricultural Labor Relations Act
is alawthat gives you and all other farmworkers in Galifornia
these rights:

To organi ze yoursel ves;
To form join, and help unions; _
To vote In a secret ballot election to decide whether you want a
uni on to represent you; _
To bargain wth your enpl oyer about your wages and wor ki ng
condi tions through a uni on chosen by a majority of the
enpl oyees and certified by the Board;
5. To act together wth other workers to hel p and protect one
anot her; and
6. To decide not to do any of these things.

A wbhpk

Because you have these rights, we promse that:

VE WLL NOT do anything in the future that forces you to do or
stops you fromdoing any of the things |isted above.

VEE WLL NOT discharge or threaten any enpl oyees because they
participated in union activities.

VE WLL offer enploynent to Arcuro Jinenez and Mictor Ramrez to
their forner positions as |ettuce harvest enployees, and we w ||
reinburse them wth interst, for any loss in pay or other economc
| osses they suffered because we di scharged t hem

DATED. BRUCE CHURCH | NC

By:

Representative Title

| f you have questions about your rights as a farmworker or about this
Notice, you maé/ contact any office of the Agricultural Labor _
Relations Board. One office is |ocated at 112 Boronda Road, Sali nas,
California 93907. The tel ephone nunber is (408)443-3161,

DO NOT' REMOVE OR MJTI LATE
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