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SUPPLEMENTAL DEQ ST ON AND GREER

O February 26, 1990, Admnistrative Law Judge (ALJ) Thonas
Sobel issued the attached Suppl emental Decision and recommended Qrder in
this proceeding. Thereafter, Respondent Wkegawa Brothers (Partnership)
and Respondent Wkegawa Brothers, Inc. (CGorporation) each tinely filed
exceptions to the ALJ's Decision with briefs in support of their
exceptions, and General (ounsel filed a brief in response to the
exceptions of Respondent Corporation.

The Agricultural Labor Relations Board (ALRB or Board) has
considered the ALJ's recormended Decision in light of the record and the
exceptions, responses, and briefs of the parties and has deci ded to

affirmthe ALJ's rulings, findings, and



concl usi ons, and to adopt his recomrended O der.

The Backpay Formul a

There is di sagreenment between General Gounsel and
Respondents as to the proper formula for determning the amount of
backpay the di scri mnatees woul d have earned but for Respondents' conduct
inviolation of Labor Code section 1153(c) in response to the
di scrimnatees union activities.¥

General (ounsel proposes that the appropriate formula is one
whi ch cal cul at es backpay according to the earnings of the discrimnatees
inthe period of their enpl oynent preceding the unfair |abor practices.
Respondents, on the other hand, contend that the nost satisfactory
formula is one which is based on the earnings of a conparable or

repl acenent enpl oyee during the backpay period.?

FEEEEEErrrrrrrrrry
FEEEEEEErrrrrrrrry

Y Al section references herein are to the Galifornia Labor Code
unl ess ot herw se specifi ed.

Z I'n the underlying liability phase of this proceeding, the

Board found that Respondent had engaged in unfair |abor practices by
failing or refusing to rehire 34 forner enpl oyees in retaliation for
their activities on behalf of the ULnited FarmVWrkers of Awerica, AFL-A O
(UFWor Whion). The Board al so found that additional enpl oyees had been
discrimnatorily demoted or termnated for simlar Uhion activities.
(Wkegawa Brothers (1982) 8 ALRB Nb. 90.) A though the Board al so found
in that case that Respondent had engaged in i ndependent viol ations of
section 1153(a), those matters are not in contention in this suppl enental
proceeding. Mrtually all of the conduct in question herein occurred in
1976 as a response to the enpl oyees' participation in the Uhion's

organi zational drive contenporaneously wth the effective date of the
Agricultural Labor Relations Act (ALRA or Act), and concerns a total of
approxi natel y 40 di scri m nat ees.
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The actual earnings of enployees in a period prior to their
discharge is the formula nost often used by the National Labor Rel ations
Board (NLRB or national board) in determning the amount of backpay due
discrimnatees. In Chef Nathan Sez Eat Here, Inc. (1973) 201 NLRB 343, 345
[82 LRRM 1264], the NLRB's trial examner described that formula as "the

nost fair, suitable, and equitable formula to enpl oy, and shoul d not be
departed fromin the absence of special circunstances . . . ." In now
seeking to discredit General (Counsel's approach to backpay, and perhaps
inplying that the very nature of agricultural enploynent is such that it
poses a "special circunstance" sufficient to render a prior hours formila
inherently inappropriate under the ALRA Respondents first direct us to the
NLRB s Conpl i ance Manual wherein the national board cautions agai nst use of
the formul a where the operations of the wongdoi ng enpl oyer are seasonal .
As expressed therein, the NNRB s concern is that if the violation occurred
In a season of di mnished productivity, "the average of enpl oyee earni ngs
during such period would be inordinately lowand result in failure to make
the discrimnatee whole.” (NLRB Conpl i ance Manual , sections 10538. 2(c),
10540.)

Respondents next cite our decision in Bruce Church, Inc. (1983) 9

ALRB No. 19 as indicative of this Board' s preference for a conparabl e or
repl acenent enpl oyee net hodol ogy in agriculture. Ve pointed out in

M easant Valley Vegetabl e Co- (1990) 16 ALRB No. 12 however, that the

NLRB, with judicial approval, holds that "[i]n any case, there nay be
several equally valid nethods of conputation, each yielding a sonewhat

different result."
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(Atations omtted.) Accordingly this Board, |ike the NLRB, enjoys w de
discretion in backpay natters. (See, e.g., Jasmne M neyards, Inc. v.

ALRB (1980) 113 Cal . App.3d 968 [170 Cal . Rotr. 510].) General (Counsel was

not unaware of the NLRB s caveat concerning prior hours formulas, but
contends that the nethod Respondents advance was sinply not feasible
because Respondents' payrol| records |acked the informati on which, in
General (ounsel's estination, would be essential in arriving at
conpar abl e or repl acenent enpl oyee cal cul ati ons.

V¢ decline, furthernore, to interpret our decision in Bruce

Church, supra, as representing adoption of the conparabl e enpl oyee

formula as the standard formul a under our Act. nly one enpl oyee was
involved in that case. He testified that but for the discrimnation
agai nst him he woul d have continued to work for Respondents in the sanme
crops, at the sanme task, and in the sane crew t hroughout the backpay
period. The Board sinply found that under those circunstances a nore
appropri ate measure than one predicated on the discrimnatee's history of
prior earnings would be the actual daily earnings of a representative
enpl oyee who worked in the same crew as the di scrimnatee woul d have in
subsequent seasons.

I nasmuch as we concur in the ALJ's concl usion that General
Gounsel 's formula i s reasonabl e, it now becones Respondents' burden to
convince us that we shoul d adopt their proposed alternative formula in
lieu of General Gounsel's formula. In our view, Respondents have not net
their burden of proposing a

FHETEEEErrrrl
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nore satisfactory backpay net hodol ogy. ¥

The pivotal inquiry here has its genesis in the
Qder in 8 ALRB No. 90 wherei n the Board, invoking the standard renedi es
in cases of discrimnation under both the ALRA and the National Labor
Rel ations Act (NLRA), directed Respondents to offer the di scrimnatees
i mediate and full reinstatenent to their forner or substantially
equi val ent positions wthout prejudice to their seniority or other rights
and privileges, and to conpensate themfor all wages and ot her econom c
| osses fromthe date of the adverse discrimnatory action to the date on
which they are offered rei nstatenent.

An enpl oyer nmay seek to avoid a rei nstatenent order and/or toll
t he backpay period by attenpting to denonstrate that, even in the absence
of discrimnation, positions which the discrimnatees otherw se woul d
have occupi ed have been elininated for |egitimate econonic reasons.
Wi | e an enpl oyer need not offer reinstatenent to a position which no
| onger exists, the enployer nevertheless is required to offer

reinstatenent to a

9 Respondents al so contend that their right to mtigate liability need

not arise unless and until General CGounsel has established the nost
accurate, and thus the only appropriate, backpay formula. Ve di sagree.
The ALJ has properly all ocated the respective burdens of proof in

conpl i ance nmatters, hol ding that once General Gounsel has set forth a
reasonabl e backpay formula, the burden shifts to Respondents to
]genonistrate that they have proposed a nore appropriate alternative

or mul a.

¥ such a situation coul d arise, for exanple, follow ng an
economcal ly notivated closure of a particular phase of an enpl oyer's
operation where there was no work in other areas of the enployer's
operation for which the discrimnatees were qualified. (See, e.g., John
Van Wngerden (1981) 7 ALRB No. 30.)
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substantial ly equival ent position or to one which the discrimnatee is
qualified to perform A party seeking to overcone a Board rei nst at enent
order bears a heavy burden of proving that the discrimnatees coul d not
have been retained in their former or substantially equival ent positions.

Here, however, Respondents submt only that they altered their
hiring policies insofar as they eventually elimnated fenale field
workers and significantly reduced the nunber of |egal nal e enpl oyees in
order to build an enpl oyee conpl enent of field workers drawn prinarily
froma pool of undocurnented nmal es. As Respondents explain, they
percei ved a need to protect their 1975 production | evel s by insul ating
their workforce from"raids" conducted by the Uhited Sates Immgration
and Naturalization Service (INS) for the purpose of apprehending illegal
aliens working in California agriculture. Accordingly, Respondents hired
docunent ed enpl oyees not susceptible to I NS apprehensi on but at a wage
differential of 25 cents an hour nore than woul d have been required at
that tine to attract and conpensate a work force conprised of
undocunent ed enpl oyees. ¥

Wth the decline of INSraids after 1976, Respondents began to
rely nore heavily on the | ower-pai d undocunented field workers except for

a short tine in 1979-80 when they | eased a

¥ During that sane period, Respondents continued to hire a significant

nunber of undocunented field workers who "resided" in Respondents' fields
and did not coomute to work. Both nale and fermale field workers wth
work aut hori zations routinely crossed the Mexi co-California border to
plant, cultivate and harvest various farmcomodities for Respondents.
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parcel of land in an area of continuing INS activity. Respondents
contend that, as a result of dimnished INS tensions during the backpay
period, and therefore for nondi scrimnatory reasons, they could and did
take advantage of the "economc efficiency” of an undocurented work force
which allegedly perforned better work for |ess pay than woul d a work
force conprised of docunented enpl oyees. It is on that basis that
Respondent s now argue that positions for the docunented di scri mnatees
woul d not have been avail abl e during the backpay period, and therefore it
is error to adopt a prior hours forml a whi ch assunes the conti nued

avai lability of substantially equival ent enpl oynent. Respondents’
argunent i s erroneous.

The ALJ found that Respondents had clearly failed to establish
that during any quarter of the backpay period the anount of work which was
perforned in Respondents' fields was significantly less than in the pre-
discrimnation period. Qur own review of the rel evant evi dence conports
wth the ALJ's assessnment. Thus, Respondents have failed to prove a
reduction in the amount of work overall or, in particular, in the type of
wor k whi ch the di scrimnatees woul d have perfornmed i n the absence of the
di scrimnation agai nst them Respondents continued to farmvarious
agricultural commodities in the sane locale utilizing the sane enpl oyee
skills and techniques as they did prior to their discrimnation.
Respondents do not contend that the discrimnatees were not qualified or

conpetent to performthat

FHETEEEErrrrl
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wor k whi ch was avail abl e. ¥

A ven our finding that Respondents have failed to
denonstrate any dimnution in the availability of the type of work whi ch
the discri mnatees had previously performed, or coul d have perforned,
Respondent s' subsequent preference for hiring prinarily undocunent ed
workers during the backpay period because they assertedly are nore
efficient and less costly is irrelevant. HEqually unavailing is
Respondent s’ asserted "busi ness justification" defense for what in
reality was a decision to elimnate an entire category of enpl oyees on
the basis of their immgration status alone rather than the legitinate
phasi ng out of certain work classifications.

Ater Ego Rel ationship

Partnership and Gorporation join in excepting to the ALJ's

findings that (1) their Wit of Review challenging the

9 Respondents submit that neither General Counsel nor the ALJ woul d

have been satisfied that they offered substantially equival ent enpl oynent
toadiscrimnatee, as required by the Board s Oder, were they to have
nade avail abl e work in a crew conprised of undocurented field workers,
"where the discrimnatee woul d have to work al ongsi de undocunent ed

wor kers and woul d recei ve the reduced wage rate pai d to undocurnent ed
fieldworkers...." (Qorporation's Brief at p. 58.) Respondents' view
strikes us as highly speculative. Won receipt of a firm clear and
uncondi tional offer of reinstatenent, a discrimnatee nay nake a choi ce,

I ncl udi ng whether to accept work at a lower rate of pay than he or she
received prior to the unfair | abor practice or during the backpay peri od.
(Lyran Steel Go. (1979) 246 NLRB 712 [ 102 LRRM 1654]; Lipnman Bros. Inc.
(1967) 164 NLRB 850 [65 LRRMI 1177].) Mbreover, Respondents woul d seemto
cast doubt on the correctness of their argunent by sinmultaneously urging
us to remai n cogni zant of the mtigation doctrine whereby a discrimnatee
nay be required to "'lower his sights' and accept enpl oynent for which he
Is qualified, even at a lower rate of pay than his regular job."
(Gorporation's Brief at p. 49.)

16 ALRB Nb. 18 8.



Board' s correction of clerical error in 8 ALRB No. 90 (14 ALRB No. 15)
served to invite the Gourt of Appeal to reach and deci de whet her the two
entities are alter egos of each other, (2) the court decided that issue
affirmatively, and (3) since the court's resolution is nowthe |aw of the
case, Respondents nay not treat the matter concerning their rel ationship
as an open question. (See Wkegawa Brothers v. ALRB (1989) 212 Cal . App. 3d
1314 [261 Cal . Rotr. 420].) V¢ need not determne whether there is nerit

i n Respondents' exception because, even assumng the correctness of their
view we fail to perceive how resol ution of the question woul d have a

material bearing on the instant proceeding.” It is undisputed that the
Gorporation is the successor enployer to the Partnership, as the parties

so stipulated. ¥

 \Mi | e the decision of the Court of Appeal may lend itself to varying
interpretations concerning the alter ego question, we call particul ar
attention to a passage which appears at 212 Cal . App. 3d at p. 1324 wherein
the court stated:

It is clear the corporation is the alter ego of the partnership
and was not denied the opportunity to obtain review of the 1982
order [of the Board in 8 ALRB No. 90]. Nothing will be gained by
letting Wkegawa further delay relief to the farnworkers through
this court denying relief on the basis that the Board has not
explicitly stated the partnership and the corporation are the
sane entity.

 Inthe stipulation itself as well as in all subsequent

references to the stipulation, the parties have been careful to denote

the Gorporation as the "labor | aw' successor to kegawa Brothers. In

Gl den Sate Bottling Go. v. NLRB (1973) 414 U S 168 [84 LRRVI 2839] the

court distinguished the doctrine of "labor |aw successorship" fromthe

doctrine of successorship under general principles of corporate or

busi ness | aw
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In 1973 the Whited Sates Suprene Court held that a bona fide
successor who has know edge of a predecessor's unfair |abor practices, or
of nerely the pendency of unfair |abor practice proceedi ngs, nmay be hel d
liable for renmedying the predecessor's violations. (Glden Sate

Bottling Go. v. NLRB (1973) 414 U S 168 [84 LRRM 2839]; see al so Gour net

Harvesting and Packing Inc., and Gurnet Farns (1988) 14 ALRB No. 9.)

Moreover, an entity deened an alter ego or successor incurs significant,
al though different, obligations when the predecessor enpl oyer either has
entered into a coll ective bargai ning agreenent w th an i ncunbent uni on or
has incurred a pre-contract duty to bargain. An alter ego is often
defined in the federal context as a "disgui sed" continuance of a forner
enpl oyer for the purpose of enabling the forner enpl oyer to evade its
establ i shed duty to bargain. Generally, in those situations, there has
been neither a bona fide di scontinuance of the forner operation nor an
arms length transaction which causes the former operation to cease to
exist. Thus, because there has been no real change of ownershi p and
there is an existing collective bargai ning agreenent, the alter ego
"successor"” nust adopt and continue to honor the contract. A successor,
on the other hand, that is not an alter ego assunes only a duty to
bargain wth the incunbent union, but need not adopt an existing
agreenent. (See discussion and related cases in Gournet Harvesting,

supra, 14 ALRB No. 9.)

Ether of the obligations di scussed above coul d have neani ng
under our Act only if the enpl oyees of the predecessor enpl oyer were

represented by a certified representative for the

16 ALRB No. 18 10.



pur poses of collective bargaining. S nce no election was ever hel d anong
Respondent s' enpl oyees, there can be no excl usive representative wth
whom Respondent s woul d have been obligated to bargain. Thus, the only
guestion renaining i s whether the Corporation had notice of the
Partnership' s violations of the Act so as to be hel d accountabl e for the
Part nershi p' s conduct.

A clear indication of such notice appears in Wkegawa Brot hers

v. ALRB, supra, 212 Cal.App.3d at p. 1315. There the court observed that
during the unfair |abor practice hearing in the underlying liability
phase of this proceedi ng the Partnership reorgani zed as a closely hel d
corporation wth the sane counsel representing both the Partnership and
the Qorporation in that hearing.? Mreover, the sane principal s

continued to operate and

control both entities, thereby establishing an additional indication of
the successor's know edge. (See Menphis Truck and Trailer, Inc. (1987)
284 NLRB 900 [126 LRRM 1326].) The exi stence of the requisite degree of

know edge necessary to satisfy the test of Glden Sate Bottling, supra,

havi ng been judicially determned, the Partnership and the Corporation
are to be held jointly and severally liable for the Partnership's
comm ssion of the unfair |abor practices which the Board found and

renedi ed in

¥ ¢ followthe principles of Glden Sate Bottling, supra, and
the established rule that once an enpl oyer's successorship status is
denonstrated, the burden is on the successor to showthat it |acked
know edge of its predecessor's unfair |abor practices. The NLRB does not
consider itself constrained by a successor's denial of know edge where
reasonabl e i nferences fromthe record as a whol e support a contrary
findingg (M&J Supply Go., Inc., et al. (1990) 300 NLRB No. 45.) W
therefore concl ude that know edge by the successor's attorney of the
predecessor's unfair |abor practices satisfied the notice factor.

16 ALRB No. 18 11.



8 ALRB No. 90. (See, e.g., NNRBv. South Harlan Goal (o., Inc. (6th Qr.
1988) 844 F. 2d 380 [ 128 LRRVI 2182]; Proxy Communi cations of Manhatt an,
Inc. (1988) 290 NLRB No. 68 [129 LRRM 1175].)

Inlight of our finding regarding the liability of both
entities for the sanme unfair |abor practices, we reject Partnership's
contention that it nmay be hel d responsible only for the backpay which

accrued prior to the tine it ceased operations. In M& J Supply (.,

Inc., supra, the successor was ordered, inter alia, to offer

rei nstatenent wth backpay to forner enpl oyees of the predecessor and to
be jointly and severally liable with the predecessor for naking those
enpl oyees whol e for | osses incurred both before and after the date on
whi ch the change in ownership or operation occurred. Respondents' cited

authority, Menphis Truck and Trailer, Inc., supra, does not hol d

otherw se. The manner in which the Respondents nay choose anong
thensel ves to allocate their nonetary liability is not a natter of Board
concer n.

Mtigati on of Backpay

Ohce General (ounsel has shown the gross anount of backpay due,
I.e., the anount the enpl oyee woul d have recei ved but for the enpl oyer's
Illegal conduct, "the burden is upon the enpl oyer to establish facts
whi ch woul d negative the existence of liability to a given enpl oyee or
which would mtigate that liability.” (NNRBv. Brown & Root, Inc., (8th
Ar. 1963) 311 F. 2d 447, 454 [52 LRRM 2115].) The enpl oyer' s burden,

however, nust be assessed in light of the oft-stated policy that "... the

backpay cl ai mant shoul d recei ve the benefit of any doubt rather than the

16 ALRB Nb. 18 12.



respondent, the wongdoer responsible for the exi stence of any uncertainty
and agai nst whomany uncertai nty nust be resolved." (United Aircraft

Gorporation (1973) 204 NLRB 1068 [ 83 LRRM 1616] .)

Respondents do not quarrel wth the ALJ's discussion of the
nurer ous princi pl es and standards whi ch govern conpl i ance proceedi ngs,
including the very general principles set forth above. Respondents,
however, do except to the ALJ's application of certain of those principles
to situations involving particular discrimnatees as well as to the
discrimnatees as a whole. V¢ find no nerit in these exceptions.
Essentially, Respondents argue anew that they eventually el imnated
virtually all positions which the discrimnatees had occupied prior to the
unfair |abor practices, thereby also elimnating the continued efficacy of
the reinstatenment and backpay provisions of the Board's Oder. Wiile we
have previously rejected Respondents' theory, albeit in the context of a
substitute formula, we are nowrequired to evaluate it in light of the
ALJ's finding that the enpl oynent of undocurented fiel d workers during the
backpay period establishes an adequat e nunber of positions for the
di scri m nat ees.

It is not sufficient that Respondents sinply aver that no
"positions” were available. Their claimin that regard nust be supported
by enough credi bl e evidence to permt Respondents to denonstrate that the
di scrimnatees coul d not have perforned field work as they had in the past
because, for exanple, the nature of the work had changed sufficiently to
render themno |onger qualified. To the contrary, the record persuades us

that Respondents had a continuing availability of the sane type of
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field work that the discrimnatees had previously perforned.

As a separate matter, wth regard to one discrimnat ee,
Respondents believe it was error for the ALJ to add to net backpay for a
particul ar quarter expenses incurred in seeking interimenpl oynent during
that sane quarter since no interimearni ngs were recei ved. Respondents
acknow edge that this Board, unlike the NLRB, general |y does not
cal cul ate backpay on a quarterly basis and therefore will usually conpute
expenses over the entire backpay period. Respondent al so believes,
however, that where, as here, General (ounsel elects to adopt a quarterly
basis, it should al so followthe NLRB practice wth regard to expenses.

The ALJ consi dered Respondents' position on this issue as
presented to himduring the hearing and in the post-hearing brief. He
found that Respondents did not except to any features of the backpay
specification affecting the particular discrimnatee, but clained only
that they were prejudiced by "General Gounsel's technique of addi ng
travel expenses to gross backpay, and, at that, only when the techni que
results in backpay due when it woul d not be due under the NLRB s

t echni que. "%

After rejecting outright Respondent's contention that this
Board shoul d fol | ow NLRB practice in all respects, the ALJ concl uded t hat
there was no foundation for the claimof prejudice since the
discrimnatee had interimearnings in each of the quarters during which
Respondent s claimhis net backpay was increased by the techni que whi ch

General (ounsel followed. As he explained, "[s]o long as there

_ YThe ALJ noted that the issue asserted by Respondents has neani ng
wth regard to three quarters between 1977 and 1979.

16 ALRB No. 18 14.



are interins, it nmakes no difference whether they [i.e., expenses] are
added to gross backpay or whether they are deducted frominterim
ear ni ngs. "

Next, Respondents believe we are nmandated by our decision in

George Lucas & Sons (1984) 10 ALRB No. 6 to overrule the ALJ and direct

the discrimnatees to honor the subpoenas duces tecumserved on t hem by
the Qorporation to produce the backpay-rel ated docunents requested
therein, nanely W2 forns and various tax filings. The ALJ held that in
order for Respondents to prevail, they nust denonstrate either that the
di scri mnatees have no privil ege agai nst disclosure or that such a
privilege exists but was inproperly invoked. V¢ affirmthe ALJ's findings
that the natters are privileged agai nst discl osure.

In Brown v. Superior Gourt (1977) 71 Cal. App.3d 141 [139
Gl . Rotr. 327] the court held that since W2 Forns nust be attached to

both state and federal incone tax returns, they constitute an integral
part of such returns and thereby fall wthin the judicially created
privilege agai nst disclosure of tax returns. In so ruling, the court
rejected the defendants' claimthat they were entitled to examne tax-
related i nfornati on because of its relevance to plaintiff's clai mthat
her injuries had caused her to | ose incone. (See Rev. & Tax (ode, sec.
7056, former sec. 19282; see also Sav-Oh Drugs, Inc. v. Superior Qourt
(1975) 15 Cal .3d 1 [123 Cal . Rotr. 283]; Vebb v. Sandard Q1 . (1957)
49 Cal.2d 509 [319 P.2d 621].) In Lucas, supra, the ALJ held that since

one of the discrimnatees had voluntarily relinqui shed tax

FEEEEErrrrrrrr
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returns to General Gounsel, he had wai ved any claimof privilege he mght
ot herw se have asserted agai nst further disclosure, and therefore was
directed to honor respondent's subpoena duces tecumby returning to the
hearing at a later date with the requested docunents.
Finally, Respondents contest in whole or in part the
12/

ALJ' s backpay award to certain nanmed di scri mnatees on various grounds. =

However, these exceptions consist only of

WAs to another discrinmnatee in the sane case who al |l egedly had
fraudul ently conceal ed i ncone earned in sel f-enpl oyment during the backpay
period, the ALJ granted enforcenent of respondent's subpoena, but only to
the extent that the ALJ would first examne the docunents in camera in
order to determne whether disclosure was warranted. He ultinately
concl uded the docunents were not rel evant, and therefore were not
di scoverabl e by respondent. Upon appeal to the Board, respondent's
exception to the ALJ's ruling with regard to the latter discrimnatee was
deened wthin the Board s purview on the grounds that the subpoena had
been issued i n accordance with the Board' s regul ations and no effort to
guash had been nade. The Board concluded that, in the circunstances of
that case, respondent had been prejudiced insofar as it had been precl uded
fromobtai ning evidence material to its burden of establishing wlful
conceal nent of earnings. To the extent that Lucas, supra, iS inconsistent
wth Brown v. Superior Gourt, supra, it is hereby overrul ed.

2Hrst, Respondents believe that since backpay in this case is
calculated on either a quarterly or seasonal basis, all earnings of six of
the discrimnatees during the particul ar backpay quarter or season shoul d
be offset fromgross backpay, even if those earnings were acquired at a
tinme when no gross backpay is clainmed. Respondents woul d exenpt only
those interi mearni ngs which General (Gounsel succeeds in proving were the
result of "excessive" overtime or a second job, that is, work which the
di scri mnat ee woul d have earned outside of regular enpl oynent with the
wrongdoi ng enpl oyer. Next, Respondents point to ten discrimnatees who it
asserts should be required to forfeit their backpay award for the whol e of
any quarter in whichit is denonstrated that they failed to nake a
diligent search for work or left the area for personal reasons and thus
V\oulhd no}< have been avail abl e to work for the wongdoi ng enpl oyer even if
such wor

(fn. 12 cont. on p. 17)
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Respondent s’ statement of nunerous generalized principles of mtigation,
followed wth a nere assertion that the ALJ failed to apply, or msapplied,
those principles. Respondents have not set forth wth particularity
nmaterial facts which would bring into question any of the ALJ's rel ated
findings. Mreover, our review of Respondents' briefs in support of
exceptions to the ALJ's Decision, in light of the positions asserted at
hearing as well as in post-hearing briefs to the ALJ, persuades us that all
of Respondents' present concerns were consi dered and addressed by the ALJ

I n accordance wth established Board precedent. Accordingly, we deemhis
findings free fromprejudicial error and they, together with his rulings
and concl usi ons, should be, and they hereby are, affirned in their
entirety.

FEETEEEErrrrl

[EETTEEEEErrrrd

(Fn. 16 cont.)

had been offered to them Fi ve additional discrimnatees are singled out
for reductions in their backpay awards on the grounds that they voluntarily
rel i nqui shed i nteri menpl oyment or were di scharged, thereby incurring an
allegedly wlful |oss of earnings.

16 ALRB No. 18 17.



CROER

Pursuant to the recommended Decision of the ALJ, General
Gounsel ' s specification is accepted as nodified to conformw th the ALJ' s
findings and concl usions. Respondents shall pay to the discrimnatees
herein the amounts provided in the specification as nodified plus
addi tional nonies accruing to the date bona fide offers of reinstatenent
are tendered, plus interest thereon cal culated i n accordance wth
rel evant Board precedent .

DATED.  Decenber 27, 1990

BRUCE J. JANQAN (hairnman®

GREQRY L. GONOT, Menber

| VONNE RAMCS R CHARDSON,  Menber

JIMELLIS Menber

JOSEPH C SHELL, Menber

¥ The signatures of Board Menbers in all Board decisions appear with
the signature of the Chairman first, if participating, followed by the
signatures of the participating Board Menbers in order of their
seniority.
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CASE SUMARY

kegawa Br ot hers 16 ALRB No. 18
(U Case \No. 75-CE59-R et al.
Backgr ound

Bet ween Novenber, 1975 and Septenber, 1976, the Uhited Farm Wrkers of
Amrerica, AFL-Q O (UFWor Whion) filed five unfair |abor practice charges
inwhichit alleged that Respondent had engaged in i ndependent viol ations
of Labor (Code section 1153(a) of the Agricultural Labor Rel ations Act
(ALRA or Act) by interfering wth enpl oyees' section 1152 rights and, in
addition, had discrimnated agai nst a group of enpl oyees in violation of
section 1153(c). A though the Union conducted an organi zational effort
anong the enployees in the fall of 1975, no petition for certification was
filed. Inits Decisioninthe underlying liability proceeding, the Board
descri bed Wkegawa Brothers as a four-person partnership conprised of two
kegawa brothers and their w ves which farned prinarily tomatoes,
strawberries, and vegetabl e row crops on owed and | eased | and in northern
San Dego Gounty. The Board also identified the enpl oyee conpl enent as
mainly 1llegal aliens who lived in "crude housi ng of their own naking

adj acent to Respondent’'s cultivated fields" or Mexican nationals wth
legal immgration status who commted to work fromthe Mexico-California
border communities of Tijuana and San Ysidro. (lkegawa Brothers (1982) 8
ALRB No. 90 at pp. 1-2.) Follow ng a 90-day evidentiary hearing held

bet ween Decenber 7, 1977 and Septenber 1, 1978, the ALJ found incidents of
survei llance and other forns of interference wth enpl oyees' section 1152
rights, as well as a formof "class" discrimnation towards all of the
Tijuana residents who routinely crossed the border to work in Respondent's
fields by changing its established practice of hiring such enpl oyees in
order to nmake it difficult or inpossible for themto apply for work in the
customary manner. Those enpl oyees had been particularly active in the
Lhion's organi zational canpaign. The ALJ al so found that a nunber of

ot her enpl oyees had been denoted or termnated in retaliation for simlar
Uhion activities. On Decenber 17, 1982, the Board issued its Decision in
kegawa Brothers, supra, 8 ALRB No. 90, in which it rejected certain of
the ALJ' s independent 1153(a) findings but affirned others for which it
ordered the standard cease and desist renedy. The Board al so rejected her
"class" discrimnation theory wth respect to the all egations concerning
Respondent's failure to hire or rehire Tijuana residents. Relying instead
on the Board' s traditional approach to such issues and the standard

el enents of proof, and further examning the alleged viol ations of section
1153(c) on an individual or case-by-case basis, the Board concl uded t hat
General Gounsel had proved by a preponderance of the evidence that 34 of
the 48 al | eged di scri mnatees had nade proper applications for work at
tinmes when work was avail abl e but had been rejected for reasons proscribed
by the Act. The Board ordered that they be



of fered enpl oynent with conpensation for all economc and other related
| osses, if any, arising fromthe unl awful denial of work. The Board al so
found that Respondent had discrimnatorily di scharged, denoted or
transferred approxi nately six additional enpl oyees and awar ded
appropriate renedies. The Regional Drector of the Board's H Centro
Region issued an initial backpay specification and notice of hearing
foll oned by an anended specification. Al parties participated in the
subsequent 21-day hearing on conpli ance.

Deci sion of the Admnistrative Law Judge on Conpl i ance

In his Suppl enental Decision follow ng the Gonpl i ance proceedi ng, the ALJ
found, inter alia, that General Counsel's nethodol ogy I n neasuring
backpay was reasonabl e; Respondent failed to establish that it had
reduced its work force so as to curtail the backpay period; the

di scrimnatees' tax docunments are privileged and thus are i mmune from

di scovery by Respondent; deductions or offsets for interimearnings are
al l onabl e only during those ti mes when work woul d have been avail able to
the discrimnatees at the wongdoi ng enpl oyer; and a two-year escrow

hol di ng period for backpay funds earnarked for mssing discrimnatees is
reasonabl e in the agricultural setting.

Decision of the Agricultural Labor Rel ati ons Board

Uoon review of the ALJ's Decision in light of Respondent's exceptions and
General (ounsel ''s brief in response, the Board decided to affirmthe
ALJ' s rulings, findings and concl usions and adopt his recommended O der.

This Case Summary is furnished for information only and i s not the
official statenent of the case, or of the ALRB

16 ALRB No. 18
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In the Matter of:
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and doi ng busi ness as WKEGAVA
BROTHERS, a general part nership;
and WKEGAWA BROTHERS, | NC ,

a corporation,

Case Nos. 75-CE-59-R
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76- CE-59-R
75- CE-18-R
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(8 ALRB No. 90)
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Charging Party,
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Brothers, Inc.
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Gorporation's counsel to represent the Partnership during the hearing.
No brief was filed on behalf of the Partnership.



THOMAS SCBEL, Administrative Law Judge:
l.
| NTRCDUCTI ON

A THE PARTIES

This case was heard by nme on various days from Novenber, 1988
through February, 1989. On Decenber 15, 1982 the Agricul tural Labor
Rel ations Board ("ALRB') issued its Decision and Qder in kegana
Brothers 8 ALRB Nb. 90. The Board's Oder ran agai nst Respondent Wkegawa
Brothers, Inc., a corporation, even though the Board in its Decision
specifically found Respondent to be "a four person partnership."”

Thi s di screpancy caused General (ounsel to nove for
nodi fication of the Oder to run agai nst the partnership which the Board
did on Novenber 18, 1988 when, on the grounds that the Oder in 8 ALRB
No. 90 was mstaken, the Oder was nodified to run nunc pro tunc agai nst
the partnership. See 14 ALRB No. 15. After issuance of the order in 14
ALRB Nb. 15, the corporation and the partnership stipulated that, if the
Board's O der against the partnership was valid, then the corporation was
the successor to the partnership.

The partnership took the prinary position, however, and sought
to stay the present proceedings, on the grounds that the Board's Qder in
14 ALRB No. 15 was invalid. Unsuccessful in obtaining a stay, the
partnershi p next sought review of the Board' s O der pursuant to Labor

Gode section 1160.8 in the Court of Appeal.



The court affirnmed the Board's O der. WKkegawa Brothers v.
Agricultural Labor Relations Board (1989) 212 Cal . App. 3d 1314. In doi ng

so, however, the Gourt went farther than the Board, which had | eft the
question of the rel ati onshi p between the partnership and the corporation
to subsequent proceedings. The Gourt found the partnership to be the
alter ego of the corporation. By virtue of this conclusion, which was
invited by the partnership's Wit of Review, and which is now | aw of the
case, it istoo late for the corporation to treat the question of the
corporation's relationship to the partnership as an open one. See Post -
Hearing Brief, p. 10, n. 3. The Board' s order, which after 14 ALRB Nb.
15, ran only agai nst the partnership, is nowto be construed as running
agai nst the corporation as well. Accordingly, except where it is
necessary to distingui sh between clains nade by the two entities, when |
refer to Respondent in this case, | amreferring to both entities.

B. PURPCEE Ok THESE PROCEED NGS

In its Decision, the Board found, anong other things,® that
Respondent had di scrimnatorily:
- di scharged Franci sca Roman on Septenber 23, 1975;

- denoted Juan Rubal cava and Hias Mntoya fromthe

‘The recital of unfair |abor practices which follows includes only those
at issue in this suppl enental proceeding and is not exhaustive of the
unfair practices found in the underlying liability proceeding.
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position of foreman to that of fiel dworker;?

- laid off 23 nenbers of the crew of forenan Franci sco Arnenta
at the end of the tomato harvest in January 1976;

refused to rehire seasonal workers from Tij uana.

The purpose of the present proceeding, which is
suppl enental to the earlier one, is torestore the discrimnatees to the
posi tion they woul d have enj oyed absent Respondent's di scrimnation,
Maggi o- Tostado (1978) 4 ALRB No. 36, p. 3; S F. GQowers (1979) 5 ALRB Nb.
50, p. 1; J. H flutter Rex Manufacturing Gonpany, Inc. (1971) 194 NLRB Nb.
19, nodified (5th Gr. 1973) 473 F. 2d 223, cert. den. (1973) 414 U S 822,

whi ch nmeans that the discrimnatees are entitled to recei ve what they woul d
have earned had they not been di scri mnated agai nst. Phel ps- Dodge Gorp. v.

NLRB (1942) 313 U S 177, 194. This purpose being entirely conpensatory,

only actual | osses are to be nade

“The Board al so found that Respondent nmade two ot her discrimnatory work
assignnents -- of Francisco Carillo and Jose Perez Serrano -- but, as
General (ounsel concedes these entail no nonetary |oss to enpl oyees, | wll
not address themfurther. Second Anended Backpay Specification, p. 8,
paragraph 34 C Category 3.

3A though the discrinmnatees in this case are all fromthe Tijuana-San

DO ego border area, the Board found that they fall into two classes, year-
round workers and seasonal workers, and that the occasion of the
discrimnation practiced agai nst each worker varied wth the class into
which he or she falls. The backpay period of the year round workers starts
on either January, 19 or 21, 1976; the backpay period for each seasonal
wor ker begins on the date discrimnatory acti on was specifically taken
agai nst himor her.



good, and account nust be taken not only of wages earned by the
di scrimnatee during the backpay period (called "interi mearnings"), but
al so of certain kinds of losses wllfully incurred.
General (ounsel has the burden of establishing what each
di scrimnatee woul d have earned i n Respondent’s enpl oy had he not been

discrimnated against. Q P. Mirphy (1982) 8 ARB Nbo 54, p. 4. This

anount, called "gross backpay", may al so include bonuses, vacation pay,
and other fringe benefits. A discrimnatee nay al so recover additional
expenses incurred by himas a result of having been victimzed. A naudo
Bros. (1981) 7 ALRB No. 25. For its part, Respondent has the burden of
establishing facts in mtigation of its liability, such as amounts of
interi mearni ngs beyond those admtted by General Counsel, a
discrimnatees lack of diligence in seeking interimenployment, or a
discrimnatee's refusal to accept substantially equival ent enpl oynent,

NLRB v. Mastro P astics Gorporation (2nd Ar. 1965) 354 F.2d 170, 174

cert. den. 384 US 972. Backpay is owed until the Respondent nakes a
bona fide offer of reinstatenent or otherw se proves that the

di scrimnatee woul d have not been retained inits enploy for legitinate
busi ness reasons. S nce Respondent has never offered reinstatenent, only

the occurrence of the latter condition is at issue here.
NNy
[HErrrrri
NNy



.
BURDEN G- PROCF

About the preceding general principles thereis little dispute
and both General Gounsel and Respondent rely on themin order to justify
their wdely divergent positions on a nunber of issues. The nost basic
di spute between the parties is over the appropriate forrmula for
determni ng gross backpay; prelimnary to that dispute, and therefore the
matter which | shall address first, is the question of the parties'
respective burdens in justifying their formilas.

General (ounsel contends that her fornmula is reasonabl e,
equi tabl e and accurate and, under the famliar principle that Respondent
has the burden of proving factors in mtigation of its liability, General
Gounsel contends that it is Respondent who nust show its proposed formla
to be the better one. Respondent contends that General Counsel's
proposed formula is arbitrary and unreasonabl e, but that, in any event,
General (ounsel nust first prove her formula to be the nost accurate way
of cal cul ati ng backpay before the burden shifts to it to prove any
factors in mtigation.* Wthhol ding judgnent for the nonent about what

t he

“A'though this is Respondent's prinary argunent, Respondent al so argues
(alnost in passing) that "[nleither party is required to establish by a
pr eponder ance of the evidence that its formula is [the] 'best nethod. "
Post-Hearing Brief, p. 32. |If Respondent is correct as tothis, its
prinary argunent nust be false, for if nobody has the burden of proof,
General (ounsel cannot have it.



parties have proved, | nust first consider: Wat standard of
proof nust General Counsel initially neet?

In support of its position that General Counsel nust
denonstrate her formula to be the "nost" accurate one, see Post-Hearing
Brief, p. 31, Respondent relies upon the foll ow ng passages fromQ P.
Mirphy (1983) 8 ALRB No. 54 and H gh and Mghty Farns (1982) 8 ALRB Nb.
100. In Mrrphy, the Board wote:

[A] two-pronged analysis is appropriate i n backpay
determnations. Frst, the Board nust examne and, if necessary,
refine the fornula used by the General Counsel to conpute the
gross backpay anount for each discrimnatee. The formil a
utilized by the General Gounsel nust not be arbitrary and nust be
reasonably cal culated to represent the gross anount the

di scri mnat ee(s) woul d have earned during the backpay peri od,
absent the discrimnation. The next step is the wei ghing of the
evi dence presented by Respondent that tends to di mnish or
extinguish its liability and determne whet her Respondent has
present ed a preponderance of evidence in that regard.

Ve find that the formul a chosen by the General (ounsel (the use
of representative workers to estinate backpay liability), as
properly nodi fied by the ALOto nore exactly represent the actual
discrimnatees, was not arbitrary and neets the test of exactness
establ i shed by applicabl e National Labor Rel ations Act (NLRA

pr ecedent .
(8 ALRB Nb. 54 at p. 4.)
And in Hgh and Mghty Farns, the Board described the task of the

Admni strative Law Judge as bei ng one to "consi der whet her Gener al
Gounsel 's formula is the proper one in viewof all the evidence
and...[to] nake recommendations to the Board as to the nost accurate
net hod of determning backpay due.” Hgh and Mghty Farns, supra, at p.
2, n. 3.

Wil e the passage fromQ P. Mirphy is susceptible to

Respondent's interpretation, | believe that Respondent has



msconstrued it; | have no doubt at all that Respondent has m sconstrued

the passage fromH gh and Mghty Farns. S nce the Board s neaning i s so

clear in Hgh and Mghty | wll consider it first for the light it throws

on what the Board mght nean in Q P. Mirphy.

Gontrary to Respondent’'s reading, it is the judicial function

whi ch the Board is describing in Hgh and Mghty Farns when it wites "[in]

review ng the evidence presented by all parties in a backpay proceeding, it
is the [ALJ's] role...to nake recormendations as to the nost accurate

net hod of determ ni ng backpay." (Ewhasis added) 8 ALRB No. 100, p. 2, No.

3. Smlarly, when the Board in Q P. Mirphy speaks of refining General

Qounsel 's fornmula, it is describing its own obligation; when the Board
speaks of General Counsel's obligation, all that it requires is a formula
which is "not arbitrary [but] reasonably cal culated to represent the gross

anount the discrimnatees woul d have earned during the backpay period. ">

Al though | believe | have captured the Board's meaning in Q P. Mirphy |
would be remss if | did not al so recogni ze those parts of it which support
Respondent's reading. The Board s "procedural ™ outline is obviously the
nost problenmatic part. After speaking of a "two pronged" analysis, the
Board describes the first step as that of examning, and if necessary,
refining the fornul a used by the General (ounsel and the second step as
that of wei ghing Respondent’s evidence in mtigation or extinction of that
liability. The two steps may plausi bly be taken as relating to the question
of the appropriate formula and this is how Respondent takes it. | believe,
however, that the better reading is to take the first step as relating to
the Board s selection of a formul a based upon the entire record and the
second step as the essentially distinct task of considering proof of
deductions fromgross backpay.

-8-



N_RA precedent |ikew se inposes only a burden of
"reasonabl eness" upon General Gounsel. Thus, in NMastell Trailer Corp.
(1973) 273 NLRB 1190, 1195, the Board affirned the fol | owi ng statenent by
the ALJ:

The General (Gounsel has the burden of establishing a formula for
the cal cul ation of gross backpay due to enpl oyees, but in nmany
cases it is difficult to ascertain the preci se anount due and,
therefore, a wde range of discretion is accorded the fashi oning
of such a formula provided it is reasonably designed to produce
approximations and it is not arbitrary and unreasonabl e. Qice the
General (ounsel has established a reasonabl e fornul a, the burden
then falls on Respondent to establish facts whi ch woul d negate or
dimnish the existence of liability. (Ephasis added.)

Al though enneshed i n a conprehensive outline of the flow of a backpay
case which is sinply too detailed to be reproduced inits entirety, the

sane fornulation appears in B g Three Industrial Gas (1982) 263 NLRB No.

27, 1194-95. Wth parenthetical insertions sumnarizing previous stages
of the ALJ's outline, the pertinent parts of the opinion fol |l ow

The first question which confronts the Board s prosecuting arm
the Ofice of the General (ounsel, at the "conpliance" stage of
unfair |abor practice proceedi ngs in which there has been a
renedial order for reinstatement and backpay to wongful |y

di scharged enpl oyees is: "Wat nethod shoul d be used to
determne the gross earnings which woul d have been recei ved by
the discrimnatees if they had not been wongfully di scharged?"
As a matter of standard internal procedure, the General Counsel
del egates this function to a "conpliance officer” in the Regi onal
G fice which was responsi bl e for the prosecution of the
under|ying unfair |abor practice case.

Inarriving at the appropriate yardstick for determning how nany
hours di scri mnatees woul d have worked during the backpay peri od,
the [conpliance officer] has a w de range of discretion [and has
only to



cone up wth a reasonabl e formul a. ]

[ Ohce such a reasonabl e formul a has been established, it is] not
sufficient for Respondent [to plead another formula and] to
nerely object to [the] frailty [of General Counsel's formula] and
to conplain that there were el enents of speculation inits
application. Rather, under the clear nandate of Section 102.54(f)
of the Board's Rules and Regul ations, it was incunbent upon
Respondent to set forth wth precision an alternative nethod of
conputation and to plead, and prove at the hearing, that its own
alternative was nore likely to be accurate and just as a neasure
ijdt fd1e) gross backpay owed to the discrimnatees. (Enphasis
added.

The question renmains, of course, whether General
Qounsel 's fornula is "reasonabl e. ™
I,
THE QONTEND NG FCRMULA
A I NTRADUCTI ON

In general, a backpay formul a has two essential el enents,
al though to confuse matters, each of these elenents is itself called a
formula. The two conponents are: (1) selection of a neasuring rod to
gauge the discrimnatees |ost earnings, and (2) division of the entire
backpay period into appropriate intervals over which to cal cul ate net
backpay. The purpose of the first element, which I shall call the
nmakewhol e el enent, is self-evident, and it is about this el enent that the
parties so strongly disagree. They do not di sagree about the second, or
interval, conponent.

Wth respect to this second feature, General Counsel

contends that all the discrimnatees had "regul ar” enough work

-10-



patterns so as to render inappropriate our Board s nore usual techni que
of calculating net backpay on a daily basis. General Counsel proposes,
Instead, to utilize a straight quarterly approach in the case of the
enpl oyees whomthe Board found were "year-round,” and a quarterly-

conbi ned-w t h- a- seasonal approach, for all the other enpl oyees.

The latter approach works the follow ng way: only wages
earned during the season in which the discrimnatees woul d have wor ked
at the gross enpl oyer are treated as interi mearni ngs and net backpay
calculations are nmade on a quarterly basis. In other words, if a
di scri mnatee woul d have worked in the strawberry harvest, say fromthe
end of January until June, only earnings wthin that part of January
after the strawberry season commenced and i n February and March woul d
count agai nst gross backpay accrued during the first quarter of any
given year and only the earnings in April, and My and that part of June
i ncl uded within the strawberry season, woul d count agai nst gross backpay
accrued during the second quarter of any given year.

This sort of seasonal overlay upon a quarterly calculation is
inaccord wth the NLRB s practice, Galifornia Gotton Gooperative

Association, Ltd. (1954) 110 NLRB 1494, 1506. | nasnhuch as neit her

Respondent nor Intervenor disputes either the straight quarterly (in the
case of the year-round enpl oyees), or the quarterly/seasonal (in the
case of the seasonal enpl oyees) nethods of cal cul ati ng net backpay, and
I nasmuch as bot h net hods conport wth NLRB precedent, | wll recommend

t hem
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Despite agreenent on this issue/ the parties do not agree on
what follows fromit. Respondent argues that because backpay i s conput ed
on a quarterly basis "all interimearnings received by the discrimnatee
during the quarter or season in which backpay is to be calculated are to
be considered interimearnings.” This is not the case: calculation of
net backpay on a quarterly basis is conpletely consistent wth the
excl usi on of wages earned by di scri mnatees during periods of tine (such
as overtine, etc.) when they woul d not have worked for their gross
enpl oyer. In argui ng ot herw se, Respondent has confused two distinct
princi pl es.

In San Juan Mercantile Corp., Inc. (1962) 135 NLRB 689, the

NLRB expl ai ned the rational e behi nd excl udi ng wages earned when the gross
enpl oyer offered no work and the conpatibility of this technique wth the
entirely different Wolworth (quarterly) technique:

Respondents interpret Vol worth to nean--even in cases where
sporadic work is involved--that all interimpay earned during a
quarter is to be total ed and of fset against all interi mwages
that replacenents earned. The General Qounsel, however, followed
both the Wol worth formula and the formul a for sporadi c work, and
offset--on a quarterly basis--only the interi mpay earned on
those days on whi ch the Respondent Gonpany has work avail abl e
agai nst the wages paid by the Respondent Conpany to others on
those days. In arriving at gross pay wages earned by

repl acenents fromother conpani es on days when Respondent Conpany
had no work were omtted, and correspondi ngly the interi mpay
earned by the discrimnatees on those days was not offset. The
Board's formula is not only the established formul a for cases of
this sort, but seens emnently fair. (Ewhasis added.)

Wil e San Juan Mercantil e speaks of the need to distinguish the two

principles in cases of sporadic work, the cases cited by
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Respondent al so observe the difference. Thus, inJ. S A berici

Gonstruction Go. (1980) 249 NLRB 751, the ALJ enphasi zed that "only those

earnings that the [discrimnatee] had fromother enployers that he woul d
not have had [if he had been enpl oyed by Respondent] can properly be
[construed] as interimearnings," 249 NNRB at 754.° Snilarily, inS E
N chol s (1981) 258 NLRB 1, the ALJ noted that the

[United Sates] Suprene Gourt [see Phel ps Dodge Corp. v. NLRB

313 U S 177, 197-200] approved the Board' s practice of

limting deductions from backpay of worker earnings follow ng

di scharge to net "earnings during the hours when the worker

woul d have been enpl oyed by the enpl oyer in question.”

258 NLRB at 15.

Thus, it is not necessarily the length of the period over which backpay is
conput ed- - whet her quarterly or seasonal --whi ch determnes whet her earni ngs
of fset gross backpay; it depends, rather, on whether the wages were
earned when the gross enpl oyer offered work.” Having said this, it remins

to say that the

®'n ny discussion, | amignoring Lane Construction (1976) 226 NLRB
1035 al so cited by Respondent in support of its argunent, because | cannot
find that it has anything to do wth the present questi on.

There is one class of case in which all interins are deducted from gross
backpay no natter when they were earned. That is the case wth what our
Suprene Gourt has called "true substitute enpl oynent” N sh Noroi an Farns
v. Agricultural Labor Relations Board (1984) 35 Cal.3d 726. Wnhder this
concept, conparable work (no natter when perforned) sinply "substitutes”
for work offered by the gross enpl oyer. However, as the court nakes
clear, unless "true substitute enpl oynent” be found, wages earned on days
when a gross enpl oyer offered no work are not deducted fromgross backpay.
35 CGal.3d at 744.
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guesti on whet her earnings ought not to count agai nst gross backpay only
arises in connection wth one discrimnatee in this case. This is so
because the backpay period is generally treated as continuous, that is,
as a whol e year or as a whol e season. The one excepti on concerns whet her
Adol of o Pal omares’ overtine earni ngs shoul d be deducted from gross
backpay. Follow ng the general rule about collateral earnings, | answer
this question in the negative because there is insufficient proof that
the discrimnatee(s) generally worked overtine at Wkegawa. See Lhited
Arcraft Gorp. (1973) 204 NLRB 1068, 1073, Lundy Packing Go. (1987) 286
NLRB No. 11, enf'd USCA 4th dr. (1988) 856 F.2d 627.
C
CALAULATI ON CF (RGBS BACKPAY

It iswth respect to determning howto neasure the wages | ost
by the discrimnatees that the parties' greatest differences arise. |
wll try to briefly describe the nmain features of each formula. For her
part, General Counsel first divides the discrimnatees into tw cl asses:
one class consists of year-round® workers, the other of seasonal workers.
General (ounsel 's division is based upon the Board deci sion, which

clearly finds one group of enpl oyees (the nenbers of the Arnenta crew) to

%Mi | e Respondent argues that the Board's finding of "year-round"
enpl oynent did not "real ly" nean that the enpl oyees so designated were, in
fact, enpl oyed year-round, | read the Board decision to nean what it says.
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be year-round and, at least by inplication, all the other
enpl oyees to be seasonal .

According to Feld Examner R chard Del gado, the type of
enpl oynent records kept by Respondent did not |end thensel ves to any of
"the nore commonly used formul a, such as conparabl e enpl oyee,
repl acenent enpl oyee, work force average....", QX 11, because they did
not show

whi ch enpl oyees during t he backpay period perforned the work
that discrimnatees perforned while they were there. The
payrol | records didn't |end thensel ves to that. The payrol |
records were conpiled on a daily basis. They' re weekly sheets.
And the foreman woul d wite down the nunber of hours that are
worked on each. Wiat |'mgetting at is, actually like a
summary of what | was told that the records were, and al so ny
revi ew of them

The nanes of the enpl oyees are |isted on a sheet and then
the forenan wites down the nunber of hours that are worked
each day. There is no other notation which indicates this
enpl oyee was a strawberry harvester, a tractor driver, or
anything like that.

hce in a while there does appear a |letter next to the nunber
of hours worked on that day, and | was told that that letter
could designate the first letter of the |ast nane of the
foreman, or it could designate the type of work that the

enpl oyee was doing. So hence, an S could be S for Sanchez, or
S for spring.

It was al so explained that the conpany had three naj or areas of
operation, the Del Mar area, Carlsbad, and the San Luis Rey
areas, and wthin each area there coul d be several crews

wor ki ng, and the enpl oyees, each crewin each area coul d be
working in different job functions at any one time Enpl oyees
fromone crew could be transferred to another crew on any one
day, dependi ng on assignnent by the foreman, or an enpl oyee
could be transferred fromone are to a different area.

A though the records did show the area i n whi ch enpl oyees were
working in, or nost of themthat | reviewed had a designation
inthe top right-hand corner as to which area they were working
in, there was still no identifying mark indicating what the
enpl oyees were
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actual |y working at.
As aresult, General Gounsel resorted to the prior hours of the
di scri m nat ees t hensel ves.

To neasure the wages | ost by the year-round enpl oyees, Ceneral

Gounsel generally multiplied the total hours worked by each di scri mnatee
in the | ast year preceding the discrimnation for which records are
avail abl e by the wage rates® projected for the backpay period. Because a
few enpl oyees did not show year-round work in the year preceding the
unfair |abor practice, Delgado cane up with a techni que for determning
the hours they woul d have worked had they been enpl oyed for the whol e
year:

Because the Board had nade a determnation that [these

i ndi vi dual s] were year-round, then a provision had to be nade

for these individuals to [treat themas year round]. So what |

did was | used discrimnatees, the hours of discrimnatees in

the sane category...who worked year round. | averaged their

hours per quarter and | allocated that average to the

i ndividual s for whatever quarter they did not have work for in

[1975]." (1:33, 47.) Second Anended Specification, paragraph

34B, Category 2.

As arule, to establish when the seasonal enpl oyees woul d have

wor ked, General (ounsel used the begi nning and end dates contained in the

1975 payrol| records (1:37, GQC9); to neasure

®Respondent does not real |y dispute the wage rates utilized by General
Gounsel . It does argue that General CGounsel's averaging of piece rates is
I nappropriate, but offers no specific piece rates of its own. Rather its
di spute over the wage rates is nerged In its argunent over the appropriate
Packpiay formula so that, on this record, | amreally left wth a choi ce of
or mul a.
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their lost wages General Counsel then multiplied the total hours worked
by each discrimnatee in 1975 by the wage rates proj ected for the backpay
period. As was the case wth sone of the year-round enpl oyees, the
straightforward use of prior hours to conpute the backpay of the seasonal
enpl oyees was al so subject to certain exceptions occasi oned by the fact
that the date upon whi ch the enpl oyees were discri mnated agai nst in 1976
did not correspond to the date upon which he or she started work the
previous year. Some discrimnatees applied for work (and were
discrimnated against) in 1976 nuch earlier than the date they began work
in 1975; conversely, sone enpl oyees were refused rehire in 1976 on a

| ater date than they began work in 1975.

Wth respect to first sort of incongruity and for the period
between the 1976 application date and the comrmencenent of enploynent in
1975, General Gounsel inputed to the discrimnatee the average hours
wor ked by his or her co-discrimnatees who had worked the entire previous
season. Delgado testified:

"[Say the payrol| records showed that this individual
started working in 11975] in July and the Board found t hey
were refused rehire in 1976 of April...[tlhey were [thus]
refused rehire in [19761 for say a two-nonth period before
they had actual |y worked the previous year. (1:65.)

A though Del gado's testinony is nore descriptive than
expl anatory, it appears that, based upon the fact that a discrimnatee
applied for rehire earlier in 1976 than he or she started work in 1975,

General ounsel concluded that, but for the di scrimnation he or she

woul d have worked | onger in 1976 than he
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or she worked in 1975. Conversely, when faced w th di scrimnatees who
applied for work later in 1976 than he or she began work in 1975,
General (ounsel apparent!ly concl uded that given a | onger 1975 season,
the shorter season in 1976 was not necessarily representative of how
| ong the enpl oyee woul d have worked in subsequent years. Accordingly,
except for 1976, General Counsel used 1975 hours to conpute backpay. ™
Except for disputing what the Board neant by "year-round"
enpl oynent, Respondent does not dispute that the Board found that sone
enpl oyees were "year-round’ and sone seasonal ; rather, it generally
contends that because of turnover, fluctuations inits |abor needs, and
a change in its enpl oynent practices, General Gounsel cannot reasonably
proj ect consi stent enpl oynent cycles for the di scrimnatees throughout
the backpay period. For simlar reasons, Respondent al so objects to
General (ounsel ''s "exceptions” to the extent they are predictions about
work a discrimnatee woul d have had. Respondent proposes a formula to
take into account not only the ordinary sorts of season-to-season and
year-to-year variations in the enpl oynent cycl e which generally obtain

inagriculture, but al so a change in

9 have only described Category 1, Category 2, and Category 5
exceptions. There are two other "categories"; one of them however, is
only a variant of Category 2 and another, Category 3 applies only to one
enpl oyee. Respondent only objects to the utilization of the categories |
have descri bed.
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its hiring practices which, it contends, resulted in fewer jobs bei ng
avai l abl e to the discrimnatees during the backpay peri od.

Respondent's formul a has three distinct steps. The first step
entails identification of the group of enpl oyees Respondent considers
conparabl e to the discrimnatees by virtue of the fact that they
perforned the kind of work the discrimnatees perforned i n the past and
the kind they woul d have perforned had they not been unlawfully |aid
of f. Respondent contends that two personal characteristics of the
discrimnatees determned in the first place, whether work woul d be,
and, in the second place, what kind of work woul d have been, avail abl e
tothem first, their inmgration status which, as aliens legally
admtted to the Uhited States, broadly differentiated their "function"
fromthat of Respondent's illegal workers; and second, their gender
which determned their actual job duties. Respondent thus divides the
discrimnatees into the two classes of (1) nale | egal workers from
Tijuana®™ and (2) fenale | egal workers and proposes to treat, as
conparabl e to the nale discrimnatees, only other nale | egal workers
fromTijuana, and as conparabl e to the fenal e di scri mnatees, only other

f ermal e wor kers.

Y'n noving frominmmagration status sinpliciter to i migration status
conbined wth place of residence in the case of the mal e di scri m natees,
Respondent has added added another qualification to its initial
immgration and sex-based cl assifications for which it provides no

i ndependent evi dentiary support.
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According to Respondent, a second step is required to take
account of turnover anong the class of enpl oyees identified as performng
the sanme jobs that the discrimnatees woul d have perforned.

This [next] conponent of the formula is in accordance wth the
overwhel mng turnover experienced by Respondents. O the 286
[mal e I egal s] enployed in 1975, only 17 were still enployed in
1979; by 1987, only two were still enployed. Likew se, of the
174 [fenal e | egal s] enpl oyed in 1975, only 10 were enpl oyed in
1977; only one was enpl oyed in the years 1978 t hrough 1980.
Accordingly, Respondent's formula takes into account this
statistically significant turnover by defining as conparabl e
enpl oyees t hose enpl oyees who were enpl oyed in 1975 and [who
al so worked in 1976]. It is this pool of conparabl e enpl oyees
whose wages provide the pool of wages to which the
discrimnatees herein are entitled.

Post Hearing Brief, pp. 20-21

In this step, Respondent reduces the total nunber of conparable
enpl oyees in each of its two classes to only that nunber of enpl oyees
within the two respective classes who worked in both 1975 and in 1976. %
The quarterly total of wages earned by each distilled sub-class of

conpar abl e enpl oyees is then said to

Respondent nerely asserts that selection of only the nunber of enpl oyees
who worked two years in a row "nmakes al |l onances for turnover." Answer to
First Arended Specification p. 15, paragraph 16. It nakes no attenpt to
explain why it does so and it is not self-evident. Indeed, turnover is
not usually determned by counting the nunber of enpl oyees who stay on the
job, but by figuring the percentage that the nunber of enpl oyees who | eave
within a given period bears to the average nunber of enpl oyees enpl oyed
over the sane period. Roberts, Dctionary of Industrial Relations, BNA
1973: "Labor Turnover." The ratio so determned gives the nunber of

enpl oyees who fill a given job over a given period.
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represent the total anount of wages that woul d have been available to the
discrimnatees in each class (nmale or fermale) during each quarter of the
backpay period. S nce only the nenbers of these two sub-classes are
consi dered "conparabl e", as the size of the conparabl e groups di mnishes,
the total anount of wages said to be available to the discrimnatees in
any given quarter al so di m nishes.

Final |y, Respondent proposes to account for what it contends is
the non-discrimnatory dimnution or elimnation in the nunber of jobs
avai labl e to the discrimnatees by treating the backpay ow ng to each
I ndi vidual discrimnatee as a share of the steadily declining quarterly
total of wages earned by each sub-class of conparabl e enpl oyees. Under
this step, the backpay of any discrimnatee in any given quarter is
conputed by multiplying the total amount of wages earned by the
representative group in that particular quarter by a fixed rati o
obtained by dividing the particul ar discrimnatee’ s 1975 quarterly
earnings by the total 1975 quarterly earnings of the gender based group of

di scrimnatees to which he or she bel ongs.

B amsure that Respondent has erroneously described this ratioinits
Answer to the First Arended Backpay Specification as well as inits

Suppl enental Answer (filed Gctober 28, 1988) as the total gross backpay [
bel | eve Respondent neans total quarterly earnings, not gross backpay| of
all the discrimnatees in each quarter of 1975 divided by the quarterly
earnings of each discrimnatee. Answer to Frst Arended Specification,
paragraph 5, p. 14. Respondent's way of putting the formula yields a
nunber greater than unity and is, therefore, not the way to obtain a
proportionate share.

-21-



(bviously, the parties disagree strongly about how to neasure
backpay. In accordance with the burden of proof principles outlined
above, | nust first determne whether General (ounsel's formula is
reasonabl e. Wile the burden of proof framework | have sketched nakes it
appear that | amsinply to consider the reasonabl eness of General
Gounsel 's fornula in isolation fromRespondent's contenti ons concer ni ng
its alternative formula, that is not possible in this case because, as |
w Il shortly discuss, changes in the enploying unit disqualifies a prior
hours formula. S nce Respondent contends that "changes" inits
operations did take place, in order to even discuss the "reasonabl eness"
of General (ounsel's fornula, | nust di scuss Respondent's evi dence
concerni ng these changes. However, in dealing wth the parties'
respective contentions in a coordi nated way, the allocati on of the burden
of proof wll not change. General Counsel nust still denonstrate that her
formul a i s reasonabl e; Respondent nust prove that changes took place
whi ch disqualify the prior hours formila.

1. |Is General Gounsel's Prior Hours Fornmul a Reasonabl e?

a.
I first note that the NLRB uses three basic neans to neasure
the | osses suffered by a discrimnatee: (1) the hours or earnings of the
discrimnatee prior to the act of discrimnation, (2) the hours or
earnings of a "conparable" or "simlarily-situated" enployee and (3), the

hours or earnings of a
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"repl acenent” enpl oyee. See, NLRB Casehandl ing Manual , Part 111,

Gonpl i ance Proceedi ngs Section 10534.

S nce Respondent does not contend that new hires repl aced the
di scri m nat ees--i ndeed, vigorously contends ot herw se--by its own
reckoni ng, the roster of possible neasures is reduced to either (1) the
earnings or hours of the discrimnatees thensel ves, or (2) the earnings or
hours of "simlarly situated' or "conparable" enpl oyees during the backpay
period. Second, as between a prior hours techni que and a conpar abl e
enpl oyee technique, it is the "prior hours" formula which is considered
the nore equitable and fair formula, DelLorean Cadillac (1977) 231 NLRB
329, 332; Rai nbow Coaches (1986) 280 NLRB 166, 176, and one whi ch "shoul d

not be departed fromin the absence of special circunstances"” Chef Nathan

Sez Eat Here (1973) 201 NLRB 343, 345. Accordingly, provided only that the

conditions for using it have been net, case | aw establishes the
"reasonabl eness" of General Counsel's formila. ™

The NLRB uses prior hours or earnings when there are
changi ng rates of pay and conpany records are sufficiently detailed to

permt determnation of prior hours, Case Handling

S nce General Qounsel's exceptions to sone extent inpute hours to

di scri mnatees, the "reasonabl eness” of the exceptions is not a fortiori
establ i shed by the "reasonabl eness" of a prior hours formula. The
reasonabl eness of these, and Respondent’'s objections to them wll be
di scussed separat el y.
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Manual , Part 111, Section 10540.2(a), (b), and General Gounsel argues
that these two conditions are net in this case and justify her use of the
prior hours formla.

For its part, Respondent enphasizes that the Manual al so
speci fies conditions under whi ch use of such a fornula is i nappropri ate,
and points out that a nunber of these disqualifying conditions are
present in this case. Thus, the Manual cautions agai nst use of prior
earni ngs to neasure backpay when the business of the conpany is seasonal
or when the backpay period is long, Case Handling Manual , Part 111,
Section 10540.3 (c), (d).

A this level of argunent, Respondent is only
superficially correct, for it is not the nere fact that a conpany has
seasonal operations, or that the backpay period is | ong, which precludes
use of a prior hours formula. These conditions disqualify the forml a
only if, because of them the discrimnatees prior hours are not
representative of the earnings he woul d have had during t he backpay
period. For exanpl e, since seasonal operations are often characterized
by widely fluctuating earning | evel s, when an enployee is unlawful ly |aid
off during a period of reduced hours, his past hours wll not be
representative of the anount of work he woul d have had during peak
earning periods wthin the backpay period. Were no changes have taken
pl ace in the enpl oyer's operations which would render the discrimnatee' s
prior hours inappropriate as a neasure of |ost wages, the fornula is
still considered applicable. Case Handli ng Manual, Part 111, 10540.2 and
10538. 2.
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Here we cone to the heart of Respondent's argurnent for
Respondent does insist that changes have affected its | abor needs and,
therefore, the anount of work that woul d have been avail able to the
di scri mnat ees throughout the backpay period. A though Respondent does
not di stingui sh between themit has really identified two different kinds
of changes: extrinsic factors that are not unique to the backpay period,
such as crop choi ces and crop-cycl es, weather and narket conditions, and
its own decision to cease utilizing nale | egal workers fromTijuana and
femal e workers. Before outlining the evidence which bears on each in turn
| enphasize that it is Respondent who has the burden of proving (1) that
changes did take place and (2) that such changes were for valid business
reasons. National Relations Board v. Canbria Qay Products (6th dr,
1954) 215 F.2d 43. As the court wote in NNRBv. Mstro P astics (2nd
dr. 1965) 354 F.2d 170, 176, cert.den. 384 US. 972:

V¢ agree wth the Board s contention that the burden of going
forward wth evidence of job availability at the enpl oyer's

pl ant shoul d be placed on the enployer. In the first place,
the burden of going forward normally falls on the party havi ng
know edge of the facts involved. See Lhited States v. New
York, N H &H R R (., 355 US 253, 156, n. 78 S Q.

212, 2 L.H. 2d 247 (1957); 9 Wgnore, Evidence Section 2846,
at 275 (3d ed. 1940). To establish that an enpl oyer has
reduced or adjusted his business to an extent elimnating the
job of a discrimnatee requires careful analysis of the books
and records of the enployer during the back pay period.
course, the Board has access to these records, but it is the
enpl oyer who kept the records and who therefore is able to
explain themand to interpret any anbi guities they nay
contain. V& agree wth the cases that have found this factor
a persuasi ve reason for requiring the enpl oyer to cone forward
wth proof that jobs were not available. NL RB v. Reed &
Prince Mg. Go., 130 F.2d 765 (1 dr. 1942); Uhderwood
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Machi nery Co. 1386, 1393 (1951).
b.

Respondent farns and harvests a variety of crops in San D ego
Gounty, principally tonmatoes and strawberries, but al so quite a few ot her
crops, such as cauliflower, celery, bell peppers, corn, beans, cucunbers
and squash. A though Respondent's ranch manager, Joe Mrrotte, testified
In sone detail concerning Respondent's crop cycles in strawberries and
tonmat oes, except for nentioning that Respondent grew the other crops |
have identified, he provided no details about them

Prior to the begi nning of the backpay period, Respondent had
two strawberry crops: one, planted in August and harvested towards the
end of Decenber or sonetinmes as |ate as the end of February, and the
other planted in Novenber and harvested through May or June. After
either 1977 or 1978, but in any event sonetine during the backpay peri od,
Respondent di scontinued its August planting so that during nost of the
backpay period, it had only a fall planting. This planting started as
early as md-Cctober, or as late as md-Novenber, w th harvest begi nning
fromthe end of January or the end of February, and continuing until Ny
or July dependi ng upon the crop cycle "and the other factors invol ved. "
(XM :1365.) As aresult of the swtch to a single crop, Respondent had
no need to hire workers to plant, cultivate, and harvest a spring
strawberry crop

Respondent' s other major crop is tomatoes, which it has

continued to grow throughout the backpay period in the sane
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cropping pattern it used prior to the backpay period. Mrrotte
described the tonmat o season in this way:

Tomato is divided into...two crops. V¢ consider it a spring or

sunmer crop and then a fall crop. A spring crop planting

usual ly wll start sone tine around md-February or as |ate as

into March. That would cone out, as far as harvesting, possibly

mddl e June to naybe mddle July. Fall crop, we would start

planting sone tine in July and it could go into as far as August

planting. [That] harvest woul d end for practical

pur poses. .. around the end of Decenber, but it could run over

Into January [and] sonetines as |late as February in certain

instances [and thus overrun the spring planting.]

(XM :1355.)
Accepting Morrotte' s uncontradicted testinony about

Respondent' s cropping patterns, and especially the reduction in the
nunber of strawberry plantings, Respondent has proved not hi ng nore about
its labor needs through Morrotte' s testinony than that, however many
enpl oyees it hired, they woul d not have worked in strawberries from
August until md-Qctober. Respondent has not established that during
conpar abl e periods prior to the unfair |abor practice and during the
backpay period there was any difference in the nunber of enpl oyees it
enpl oyed. Put another way, the fact that enpl oyees did not work
strawberries at certain times tells us nothing el se about Respondent's
overal | | abor needs

T
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during those periods.” Indeed, as Mrrotte also testified Respondent
continued to enpl oy thousands of workers in each year of the backpay
period. (XM :1402.)

The sane essential irrel evancy characterizes the rest of
Mrrotte' s testinony about the other factors which affect its | abor
needs. Strawberries, for exanple, are grow for both the fresh and the
processi ng narket. Fresh narket crops are nore | abor intensive because
nore careful picking is required for "better-looking strawberries”, while
berries picked for processing do not call for simlar care in their
harvest. Accordingly, in seasons when the processing narket absorbs nost
of Respondent's crop, fewer people are needed to harvest the sane anount
of berries.

(Onhce again, accepting Mrrotte's testinony as true, Respondent
has not shown fromit that there were not sufficient jobs for the
discrimnatees to fill at any given tine throughout the backpay peri od.

And so it goes wth respect to each of the

't would be nice to be able to trace the nunber of enpl oyees actual |y
enpl oyed by Respondent in any given guarter throughout the backpay period
inorder to see if Respondent did not actually enploy at | east as nany
enpl oyees as there are discrimnatees. Wfortunately, the payroll
records which are in evidence do not permt one to do that throughout the
backpay period because they focus on the enpl oyees Respondent contends
are conparabl e and are not conplete. To be sure, the records for 1976,
1977 and up to April 4, 1978 plainly show far nore enpl oyees than
discrimnatees RX 22-68 Mrrotte' s estimate of thousands of enpl oyees
enpl oyed each year plainly indicates there were nany nore total positions
than di scri m nat ees.
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other variables (variety of crop and narket conditions) whi ch Respondent
contends al so affect |abor needs. Respondent has presented no evi dence
about the extent to which the availability of jobs was actual |y affected
by the factors it has isolated. Indeed, because of the abstract kind of
evidence it has presented, it is difficult totell what its enpl oynent
patterns real ly were.

C.

V¢ can trace an actual decline in the nunber of nal e Tijuana
| egal s enpl oyed by Respondent, an end to the use of fenal e enpl oyees,
and, at least for awhile, Respondent’'s ceasing to pay raiteros.

Mrrotte testified that Respondent has historically hired two different
ki nds of workers, |egal (docunented) and illegal (undocunented) workers.
The immgration status of the workers are clearly identified by the
series of enpl oyee nunbers whi ch they are assigned: nal e docunent ed
field workers fromTijuana are assi gned enpl oyee nunbers in the "60, 000"
series, and fenal e docunented workers are assi gned enpl oyee nunbers in
the "50, 000" series.

Mrrotte further testified that Respondent hired the | egal
workers (both nale and fenale), not for their particular skills as
workers, but only because they were | egal :

MIRROITE
A V¢ needed the docunented worker because of the INS
Wl |, on the ranches... lot of the ranches that we have are

very accessible to immgration raids, we need the docunented
work force in order to conduct the everyday work.

* * %
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Yes, we used the docunented worker, basically as a
barrier between the Immgration Service and the
undocunent ed wor ker s.

* * %

Wiat we did is, when INS would enter a ranch, it was usual ly
customary for themto | ook for a work crewto raid, so the
docunent ed worker was usual |y pl aced, strategically through
the ranch, so they were obvious, so that the i mmgration woul d
hit that crew, giving the undocunented worker a chance to

scatter.
(XV1 : 1366.)
He testified simlarly about the fenal e workers, but he al so
inplied that fermal e workers were assigned to different jobs than nal e
wor ker s:

Q (By Respondent’'s Counsel) D d the Wkegawa operations
utilize docunented fenale field workers, in 1985?

A (Mrrotte) The fenales were usually assigned to |ight
nenial labor. They did the work such as pruning pl ants,
pi cki ng, the harvesting, tying string.

* * %

V¢ used fenal es because we coul dn't get enough nal e docunent ed
workers so the next choi ce, the next options, was a fenal e
docunent ed wor ker .

The fermal e field worker was used basically like | said, for

purposes of immgration. Ve needed -- it wasn't so nuch
whet her they were fenale or not, it was whether they were
| egal or not.
(XM : 1368)

S nce Respondent's need for | egal workers depended upon the
extent of INS activity, as such activity dimnished, so did the hiring

of "legals."
Ohce again Morrotte:

Q And, did -- based on your experiences at the ranch,
did you notice any change in INS enforcenent practices,
wth respect to raids at the ranch, subsequent to 1975?
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A Yes, immgration raids have | axed [sic] down,
consi der abl y.

Q And, have the laxing [sic] of the inmgration raids
i npacted on the enpl oynent practices at the ranch?

A Yes, they have.
Q And, how have they inpacted -- how has that inpact
been felt on the ranch?

A WIlIl, wth less immgration, we have nore of a undocurnent ed
| abor force available for us and because of the cost
difference in the labor and that, |'ve |eaned towards hiring
t he undocunent ed workers, versus the document ed.

XM : 1371.)

The fenal e docunent ed workers were the nost expendabl e:
Q And, in your experience -- during the period from 1976
to 1987, has the Wkegawa operation utilized undocunent ed
fenal e wor ker s?
A No, we haven't.'®
QAnd, what is the reason for that?

A The fenale field worker was used basically like | said, for

purpose of immgration. V¢ needed -- it wasn't so nmuch
whet her they were fenale or not, it was whether they were
| egal or not.

Q And, based on your observations as ranch forenan in 1975,
did you nake any judgnents wth respect to the future
utilization of wonmen as field workers, for the Wkegawa

oper at i on?

A Yes. The fenale worker, since they're [imted -- what |
woul d call limted use of the field because of not being able
to do sone of the nore strenuous work, were kept, basically
just for purposes like | say -- for their legality in regards
to the INS so that woul d fluctuate whether -- on the
intensity of INS raids.

“Morrotte's answer is false. Respondent did not stop using fenal e
enpl oyees until 1981. See RX 4.
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Q kay. And, has there been an alternation in the hiring
practices of the kegawa operations, wth respect to fenal e
field workers, since 1975? Have you changed your practices
wth respect to hiring docurmented fenal e field workers, since

19757?

A V|, there are no nore docunented fenal e field
wor ker s.

( XV : 1368- 1369. )
Respondent coul d afford to reduce its dependence upon
Tijuana legals, Mrrotte testified, not only because it had a reduced
need for themas a buffer against inmgration raids, but al so because
they were generally less efficient than its illegal workers.

A As afield forenan, | have set up the crews equal and

bal anced doi ng the same amount of work, usually, which woul d
be either in sonething where you can count, for instance, |like
poundi ng stakes or even the harvesting, simlar -- or the
exact nunber of docunented and undocunent ed workers and t hen
fromthat | can see the production or the efficiency of the
Crews.

Q And, on the basis of those observations, what did you see?

A |t showed ne that the undocunented workers was nore
efficient that the -- excuse ne, the undocunented worker was
more efficient that the docunented workers.

Q And, M. Mrrotte, what was your opinion, wth respect to
the rel ati ve perfornance of the undocunented workers versus
t he docunent ed worker crews?

A n ny conparisons, the undocunented workers was nore

efficient than the docunent worker, as an overal|l group.
(XM :1370.)

Fnally, the Tijuana | egals who rode with raiteros
provi ded specific cause for conpl ai nt.
The raitero programlimted us in a coupl e of ways. Oh the
raitero program because you had the worker commuting in groups

where we required -- sonetimes for an individual in the group
-- where we woul d possibly
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prefer himto work a little bit longer, or do a specific job, we
coul dn't because it woul d either nean that we woul d have to find
work for the other workers there, which we nay not have needed,
or else, they would have had to wait for himto finish his job.
So, usually they were given work so that everybody coul d | eave
at the sane tine. And then al so, what was involved a | ot of
times, i s because of the workers having to commute fromTijuana,
it required the drivers a lot of tine to start at about
approxi natel y two hours or so beforehand to pick up sone of the
workers and bring themto the ranch and al so required them at
ni ght, a considerable anount of tinme to take themback. So,
I nst ances where we nmay need the people to work over, a lot of
tinmes they didn't want to because of, like | say, the | ong
commutes Involved init.

(XM :1363-67.)

As aresult of the legals having to | eave the ranch with their rides, "a
| ot of tinmes we woul d use the undocunented to...replace themto conpl ete
the job..." and Respondent has not hired any "new' raitero since 1975.
(XM : 1367)

Bef ore agai n pi cki ng up Respondent's argunent about the decline
in the use of docunented and fenal e workers, | wll briefly address
Respondent' s proof concerning its ceasing to hire "new' raiteros. |If |
understand Morrotte correctly, he is contendi ng that enpl oyees' com ng
to work wth each other created probl ens for Respondent because there
was sonetines pressure fromthemto end their work early in order to
catch their rides or to give all the riders the same anount of work. |If
thisis true, it seens to ne that Respondent woul d have ceased hiring
any enpl oyees who rode to work with other enpl oyees. S nce, as the

discrimnatees' testinony about their interi menpl oynent nakes cl ear,

agricultural enployees ride to work with each ot her
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every-where, | find it incredible that Respondent ceased using
enpl oyees who "carpool ed.” Mrrotte cannot nean this.

But there is another aspect to the raitero system and that is
whether raiteros are paid to bring enpl oyees, so that when Mrrotte
speaks so anbi guously of not using any new raiteros, he nay nean that
Respondent ceased to pay raiteros.

In fact there are periods reflected in the payroll records in
which it appears that Respondent did not pay raiteros. |n considering
this question, | amexcluding 1976 because the Board found t hat
Respondent continued to enploy, that is to pay, at |east five and
possibly nore raiteros in 1976, 8 ALRB No. 90, pp. 45-46. The
"continued" paynent of raiteros in years subsequent to 1976 i s anot her
natter.

Del gado testified that raitero pay is traceable in the "G her"
colum in Respondent's payroll records. See. e.g., QX 10, 1:130.

(A though the 1976 records have no "Qher" columm, they do have a

"M sc[ el | aneous] " col umm in which nunerous entries appear so that the
records do not contradict the Board' s finding. See RX 23-26.) There are
no "Qher" entries inthe Daily Earnings Reports from1-04-77 to 7-05-77.
RX 27-53 Wi le these records are not conpl ete and Respondent provi ded no
testinony about its record keeping, the only evidence about raitero pay
(Delgado’s) indicates that, if it is paid, it wll be recorded as "Q her"
pay. S nce no such paynents appear for the periods covered by RX 27-53

it seens reasonabl e to concl ude that Respondent paid no raiteros
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for that period. For the fourth quarter of 1977, however, we have only
i nconpl ete Wekly Earnings Reports which not only do not list al

enpl oyees, but al so do not break down earnings in any way. RX 54.
Based upon these records, | can draw no concl usi on about whet her any
enpl oyees recei ved raitero pay.

Wen Daily Earnings Reports again appear in evidence for the
period 1-03-78 to 4-04-78, the "Qher" colums are again enpty and |
concl ude that Respondent paid no raiteros for this period. But | can
agai n draw no concl usi on about the period from4-05-78 to 12-31-78
because of the shift to Wekly Earnings Reports. S mlarly for 1979-
1987, RX 70-78, | can draw no concl usi on about whet her any enpl oyees
received raitero pay. For at |east those periods in which no "QGher"
pay appears, it seens to ne that Respondent has proved that it did not
pay any "ol d" raiteros and | will strike raitero pay for these periods
only. However, in viewof the anbiguity in Mrrotte' s testinony, and
the shifting identity of the raiteros, 8 ALRB No. 90, pp. 45-6, | find
that Respondent has not net its burden of proving that it ceased using
enpl oyees as raiteros, during the rest of the backpay period.

Morrotte also testified that Respondent ceased using fenal e
undocunent ed workers fromTijuana conpl etely in 1981, and has gradual |y
reduced the nunber of nal e docunented workers fromTijuana. The
followng chart details the decline in Respondent's use of fenal e and
nal e docunent ed workers fromTijuana during the course of the backpay

peri od:
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Mal es Vrkers

Year Fermal e Wrkers from Tijuana
1975 174 286

1976 38 121

1977 38 130

1978 3 43

1979 26 82

1980 25 90

1981 0 19

1982 0 15

1983 0 11

1984 0 8

1985 0 8

1986 0 5

1987 0 s5

(R 4 &6)Y

Wth these figures, Respondent has shown a change inits
enpl oynent practi ces.

However, as General Gounsel points out, it is not clear that
this is a change which counts. In the first place, at |east part of the
change in its work force whi ch Respondent has chosen to enphasize is
illusory. As should be clear fromthe passages | have quoted, Mrrotte
strongly inplied that the only | egal workers Respondent enpl oyed were
fromTijuana, so that the decision to reduce the nunber of Tijuana

workers neant that Respondent stopped

YI'n ny rendition of the nunbers of female and nale legals fromTijuana, |
have given the total nunbers of enpl oyees enpl oyed i n each cl ass.
Respondent further reduces these figures to take account of turnover.
Sncel reject the turnover argunent, | see no need to take account of it
here, infra, p. 45. Cbviously, at |east through 1980 there were nore nal e
legals fromTijuana than nmal e discrimnatees and, wth the exception of
1978, nore fenal es workers than fenal e di scri mnat ees.
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hiring legal workers. That is not the case. Respondent historically
hired two groups of |egal workers, one group to which the discrimnatees
bel onged, was fromthe Tijuana-border area and anot her group was from
the San Dego area. These |latter workers, in the "40,000" series, were
all males and Mrrotte testified that Respondent continued to enpl oy
themover the backpay peri od.

Morrotte's testinony about the nunber of San Diego | egal s enpl oyed
by Respondent is confusing, but through the confusion he twice affirns
that "thousands" of San D ego nal es were enpl oyed by Respondent
t hroughout the backpay period. Thus, he is first asked, how nany nal e
docurent ed workers were enpl oyed in 1976? He answers, | don't know He
is then asked, how many fenal e docunented workers were enpl oyed? He
answers, | don't know Then the follow ng question and answer appear:

(By the General Qounsel)

Q Do you know in any year since 1977, to 1987 the nunber of

nal e docunent ed workers that woul d be enpl oyed at Wkegawa

Br ot her s?

A WIlIl, like |l said fromthat period it coul d range anywhere

fromabout four to six thousand...but like | said, | would
need the exact records to clarify that.

( XV : 1408- 1409)
Wien his own Gounsel attenpts to clarify whether Morrotte was here
referring to the total nunber of all workers (which "like he said,” he
had previously estinmated to be in the 4000- 6000 range as well) or the
“total nunber of docunented workers," the foll ow ng exchange t ook pl ace
(By Respondent's Counsel )
Q And just to clarify one point, | believe Ms. Bull ock
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nay have asked you a question about the nunber of docunented
workers that were enpl oyed by Wkegawa Brothers during the
period fromapproxi mately 1981 and 1987....Is that -- is that
four to six thousand represent the total nunber of field
workers or docunented field workers enpl oyed by Respondent.

A That woul d be total nunber of workers - probably
docunent ed - everybody i nvol ved.

(XM . -1413)
A ven the inportance of the distinction between undocurent ed and
docurented in this case, it is hard to believe that Mrrotte was confused
by the questions into giving the total nunber of field workers when asked
about the total nunber of docunented workers, especially since he uses the
word "docurented” in his final answer.

Neverthel ess, even if he did msspeak as to the approxi nate
nunber of "40,000" workers, Respondent's records confirmthat Respondent
continued to use legals. For at least the period fromNMrch 31, 1976 -
June 28, 1977 Respondent has introduced records which permt one to count
sone of the "40,000" enpl oyees enpl oyed i n each week of the payroll
period. (RX 23-53.) During the quarter ending March 31, 1976 Respondent
enpl oyed 24 San Diego legals, during the period endi ng June 30, 1976,
Respondent enpl oyed 32 San Dego legals. | can be reasonably confident
that these nunbers represent the total nunber of "40, 000" workers enpl oyed
during the respective periods because the enpl oyee nunbers run
sequentially. However, as soon as | ook at RX 25, the first "40, 000"
enpl oyee listed (Felix Das) is nunber 40102 (on p. 39 of the Payroll YTD
| edger). Accordingly, prior
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pages nay have contained up to 108 additional enpl oyees in the 40,000
series. (See also RX 26 period endi ng Decenber 31, 1976 begi nni ng on

| edger p. 41 beginning with San D ego | egal No. 40015 whi ch | eaves open the
possibility that up to 14 nore San Dego |l egals were listed on previous
pages of the ledger.) However, it is clear fromthe records in evidence
that through July 5, 1978, Respondent enployed "a |ot" of "San D ego"

| egal s.

Wat can we tell about the period after July 5, 1978 when the
nature of the records which are in evidence changes? It is clear fromthe
nunber i ng system enpl oyed on the various pages in evidence that
Respondent' s payrol | records not only list the enpl oyees in each class in
nuneri cal sequence, but also list the classes in nunerical order. Thus RX
24 lists the 30,000 series foll owed by the 40,000 series etc.; RKX 25 lists
the 40,000 series followed by the 50,000 series etc.; RK31 lists the
10,000 series followed by the 20,000 series, the 30,000 series, the 40,000
series etc.; RK35 lists the 7-9000 series followed by the 20,000 seri es,
the 30,000 series, the 40,000 series etc.; RX 54 lists the 40,000 series
foll oned by the 50,000 series etc. Accordingly, to the extent the "40, 000"
enpl oyees appear at all in records presented by Respondent, they do so only
because they are on the sane payrol | page as the enpl oyees whom Respondent
has chosen to track. As aresult, | conclude that the nunber of ™40, 000"
enpl oyees listed for the fourth quarter of 1977 (five) is not necessarily

reflective of the nunber of "40,000" enpl oyees enpl oyed during
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that quarter. Oce again, fromthe nunerical sequence alone it is

possi bl e Respondent had another 121 San Dego legals inits enploy in
that period. And it follows that (1) the absence of any "40, 000"

enpl oyees at all in RX 69 (the weekly report for the whol e year of 1978)
does not nean that no San D ego | egal s were enpl oyed and (2) the presence
of only 10 San Dego legals in RX 70 does not nean that only 10 were

enpl oyed in 1979. Indeed, since the nunerical sequence in 1979 starts at
40113, it is possible that 112 San DO ego | egal s were enpl oyed t hr oughout
the year.

Accordingly, while the records do not definitely permt a
determnation about whether Morrotte msspoke in his estinate of the
nunber of San D ego | egals, through every year of the backpay peri od,
they either corroborate or are consistent wth the enpl oynent of San
Dego legals. Fnally, through the last two years of the backpay peri od,
Respondent enpl oyed anot her group of nal e workers who were assi gned
nunbers in the 50,000 series, thus indicating they were not illegal.

Ohce again, due to the i nconpl eteness of the records Respondent has
chosen to put in evidence, the exact nunber of these enpl oyees enpl oyed
by Respondent is not deternm nabl e.

S nce Mrrotte testified, and the records indicate that these
other groups of |legals continued to be enpl oyed, their exact nunber is
not nearly so inportant as the fact that they were enployed at all. For
if legal workers were only hired to prevent INS raids fromdisrupting

Respondent' s operations, then
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Respondent' s conti nued use of the "San D ego" and other |egal s during

t he backpay period neans that Mrrotte' s testinony about the decrease in
INSraids is false. O the other hand, if Mrrotte testified truthfully
that the frequency of INS raids di mnished over the backpay period, then
the fact that Respondent apparently continued to hire | egal s nmeans t hat
his testinony about |egals being hired only as a barrier tothe INSis
false. Finally, the fact that Respondent apparently continued to hire

l egal s indicates that inefficiency could not have been the reason it
ceased to hire the Tijuana | egal s. Thus, Respondent has not persuaded
ne that it had any bona fide busi ness reason to cease hiring nal e | egal
wor kers from Ti j uana.

Moreover, it is not clear to ne that Respondent's attenpt to
"functional | y" differentiate between its legal and its illegal workers
by where they worked is relevant. |Indeed, to treat this kind of
differentiati on as decisive about whether work continued to be avail abl e
to the discrimnatees would be to elimnate the concept of substantially
equi val ent enpl oynent accordi ng to which, as long as Respondent had work
whi ch the discrimnatees could perform they were entitled to be offered

it -- whether it beintheinterior of its fields or at their edges.

8l ndeed, even if Respondent had proved that it only hired illegal
workers during the backpay period, so long as these workers continued to
do work the discrimnatees could perform the discrimnatees were
entitled to reinstatenent, though probably at the wage levels paid to
Respondent's illegal workers. But this is not Respondent's def ense.
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For exanple, in Frost Lunber Industries, Inc. (1951) 93 NLRB

1586, Respondent was ordered to reinstate two discrimnatees to its
sawm ||l 35 mles anay fromthe canp where they previously worked.

Boar d not ed:

The

In view of the fact that Respondent has since June 1949 hired 69
new enpl oyees in its plant and an undetermned additional nunber
in construction work on the premses, it cannot now be heard to

say that no jobs were available. There is no nerit inits
contention that Cornelius Reed and Henry Davi s were not
qualified by training, experience, or education to performany
work for the Respondent. For a |ong period of years both of
these nen denonstrated their ability in a variety of jobs
t hroughout the system Their availability for reenpl oynent is
clearly established by the persistent efforts of the Unhion and
t hensel ves for a period of several nonths follow ng the | ayoff
i n June 1949 to persuade the Respondent to offer them
enpl oynent .

93 NLRB at 1595

And in Morris Seinberg (1948) 78 NLRB 211, 213 the Board ordered

reinstatenent of two discrimnatorily discharged fur trappers to
wher eever furs coul d be found:

V¢ shall direct the Respondents, at the custonary tine before
t he openi ng of the nuskrat trappi ng season, to offer the above-
naned trappers reenpl oynent on the land fornerly trapped by
them unl ess they had been promsed better |and by the

Respondent’s agents. In the latter event, we shall require the
Respondents to fulfuill their promses ass they woul d have done

were it not for their illegal discrimnation. Wth respect to
the remai ning trappers, who were discrimnatorily refused
reenpl oynent on better parcels which are not identifiable, and
the trapper (Favre) who was discrimnatorily deni ed enpl oyrment
as a new enpl oyee, we shall require the Respondents to offer

t hem enpl oynent on parcel s of average productive capacity under
the jurisdiction of the Agent who actual ly effected the

discrimnation, or his successor. |In viewof the fact that the
parcels, to which reinstatement is ordered herein, mght in the

neant i me have becone depopul at ed of nuskrats, or for a valid
reason have becore unavail abl e as trappi ng | ands, we shal |
provide that in such event the trappers be restored to
substantially equival ent parcels. The reinstatenent ordered
herei n shall be
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wthout prejudice to the trappers' seniority or other
rights or privil eges.

And in Lake Gounty, Indiana Carpenters (1970) 182 NLRB 233, the Board

ordered construction workers reinstated to what ever work Respondent had
avai labl e, and not just to the specific jobs they lost as a result of the
di scrimnation practiced agai nst them For these reasons, | reject
Respondent' s contention that there was any change in the anount of work
avai | abl e to the mal e di scri ninatees.

To the extent Respondent's business justification for ceasing to
use fermales differs fromits justification for ceasing to use nal es, | nust
consider it separately. The whole of it consists of the contention that,
because fenal e enpl oyees did nore limted kinds of work than nal e
enpl oyees, as Respondent cut down on its use of "legal" |abor, fenal es were
the first to go. The claimis ostensibly supported by Mrrotte' s testinony

that (1) fermales "usually were assigned to light nenial |abor" and (2)

S nce the passage of the Immgration Reformand Gontrol Act, 8 USC Section
1324, wth its enpl oyer sanctions, it is an open questi on whet her a
Respondent who had denonstrated that it hired only illegal workers coul d
defeat the reinstatenment rights of |egal workers under a Board order. See
Sure-Tan, Inc. v. NLRB (1984) 467 U S 883, Rgi Agricultural Services,
Inc. (1985) 11 ALRB Nb. 27 (pre-IRCA) If the policy of the Imnmgration and
Natural i zation Act to deter unauthorized immgrationis alimt to the
Board's authority to order reinstatenent of illegal workers, mght it not
equal |y contravene that policy for the Board to count enance the use of
illegal workers to defeat the reinstatenment rights of |egal workers?
Fortunately, | have no need to address this question.
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femal es coul d not do sone of the "nore strenuous work. "%

So far as the argunment is premsed on Respondent's proof of a
decline in the use of legal labor, | nust reject it for the reasons
di scussed previously, but I do not believe Respondent has proved nuch by
the rest of it. Mrrotte' s testinony that fenal es were "usual | y* assi gned
to a certain kind of work says nothing at all about what el se they coul d,
and sonetines did, do. In Hora and Argus Gonstructi on Conpany (1964)
149 NLRB 149 NLRB 583, 585 the NLRB rejected a simlar argunent, though

phrased in terns of inconpetence as opposed to incapacity:

However, Respondent al so argues that because of the all eged

i nconpet ence of the discrimnatees, they woul d not have been
retai ned even absent discrimnation, since they did not have the
capabi lity for performng the jobs which had to be filled at the
Respondent' s construction projects. Thus, the Respondent asserts
that a single job classification such as |aborer or mllwi ght
covers a miltitude of skills and that the discrimnm natees,

al though they nmay have been capabl e of performng the sinpler
aspects of such jobs, were not capable of fulfilling the nore
skilled requirenents included wthin the same general job
description. The answer to this argunent is sinply that there is
now no way to verify

“Bef or e consi deri ng what Respondent has actual |y proved, | note that
while this Board' s exclusive charter is to renedy unfair |abor practices,
it is also obligated "to take into account equal ly inportant” |egislative
objectives, Sure Tan Inc. v. NLRB, supra, such as, anti-discrimnation
laws: as the Suprene Gourt concl uded, since "national |abor policy
enbodi es the principles of non-discrimnation as a natter of hi ghest
priority [cite],...iIt is a commonpl ace that we nust construe the NLRA in
light of the broad national |abor policy of which it is a part."

Empori um Capwel | Go. v. Vestern Addition Community G gani zation (1975)
420 U S 50, 66. Because Respondent's defense smacks of sex
discrimnation which is specifically prohibited by state | aw see,
Govennent Code Section 12940, Respondent might have to prove that sex was
a bona fide occupational qualification under those |aws.
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its truth or accuracy. The seven discrinmnatees were hired and

were paid to carry out the duties assigned to them and were

termnated, not for failure to performsatisfactorily, but for

discrimnatory reasons. Except for MGCaslin, Respondent nmade no

attenpt to test its asserted reason that the discrimnatees did

not have the capability for working out satisfactorily on the

remaining work at the project. It is true that the Act inposes

no obligation on an enployer to retain an inefficient enpl oyee

or one who is incapable of carrying out assigned duties. But

where, as here, an enpl oyer has unlawful |y di scharged enpl oyees,

foreclosing the opportunity its discharged enpl oyees woul d

otherw se have had to denonstrate their fitness for future tasks

and thereby precluding a reliable determnation of their future

suitability, the enployer is scarcely in a position to assert

that it would not have continued to utilize such enpl oyees on

jobs within their classification even in the absence of

di scri mnati on.
Equal |y inportant, because the discrimnatees testified that nen and
wonen perforned the sane jobs, Mrrotte' s testinony that he stopped
hiring only wonen seens entirely arbitrary. Thus, Qivia Margarita
Ruel as testified she picked strawberries and "did everything that had to
do wth tomatoes" (I1:150); Santiago Mreno Garnica testified he did al
"the general work having to do wth tonmatoes and strawberries" (11:238);
Francisco Carrillo Qutierrez said he only pi cked tomat oes whi ch,
Mrrotte testified, the wonen also did. Fnally, evenif it were true
that the wonen only did light work, Respondent has not shown that the
kind of "light" work they were capabl e of doing was no | onger avail abl e.
S nce Respondent has not shown by persuasi ve evidence (1) that fenal es
could only do certain kinds of work, (2) that they did a different kind
of work than sonme of the men did, and (3) that whatever kind of work
they did was no longer available, it has not denonstrated a legitinmate

busi ness reason to cease hiring fenal es.
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Respondent's attenpt to anal ogize its decision not to hire nal e
legals fromTijuana or fenales to situations in which enpl oyers have
cl osed down certain operations or reduced their work force i s mspl aced:
Respondent has sinply not shown that it elimnated any jobs or that it
reduced its work force. It has nerely proved that it changed the
gualifications of the people whomit would hire to performthe sane ki nd
of work it historically offered. n the record as a whol e, including the
fact that the purported changes focused on the groups to which the
di scri m nat ees bel onged, the failure of Respondent to prove that it
ceased hiring legals, and the insubstantiality of the evidence concerni ng
the reason for ceasing to hire females, | conclude that the changes were
desi gned to avoi d Respondent's obligations under the Board's order. This
case is thus distinguishable fromthat of F breboard Paper Products

(1969) 180 NLRB 142 and Hol i day Radio Inc. dba KSLM AM and KSD- FM (1985)

275 NLRB 1342 cited by Respondent, in which certain functions were
actually elimnated or the case of F orsheimShoe Sore Go. v. NLRB (2nd

Ar. 1977) 565 F.2d 1240 in which the Board was ordered to craft a renedy

to take into account the existence of legitinate business reasons for

HHrrrrrr
THHErrrry
THHErrrry
HHrrrrrr
THHErrrry
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elimnating part-time work.?

It remains to discuss "turnover”. As noted previously,
Respondent' s "proof" of turnover consists of defining the group of
"steady" enpl oyees as only those who worked in both 1975 and 1976 and who
worked thereafter. On the basis of their decline in nunbers Respondent
clains to have denonstrated turnover. Wile | amsure there was
turnover, as | have previously indicated, | do not think Respondent has
neasured it correctly; in either event, it is irrelevant. Thus, our
Boar d:

Respondent's efforts to direct attention to the work
histories or turnover ratios of other Kawano workers or ot her
agricultural workers generally is based on sheer conjecture
and is rejected. There is sinply no plausible, |ogical,
statistical or common sense basis for doing so particularly
in view of having avail able the precise work histories of the
i ndi vidual discrimnatees in question.
Kawano Inc. (1983) 9 ALRB Nbo. 62 ALJD p. 38
The NLRB:
Respondent contends that because of its high turnover rate, nany
of the discri mnatees woul d not have remai ned for a period of 3-

1/2 years but would have |eft, voluntarily, perhaps wthin 6
nonths. This is sheer

2This case is al so distinguishable fromNLRB v. Fort Vancouver Pl ywood
G. (9th Ar. 1979) 604 F.2d 596 the only case Respondent has cited and |
have been abl e to find, which arguably deals with "kinds of enpl oyees" as
opposed to the availability of jobs. However, in that case, the Board
acknow edged the existence of |egitinate business reasons for ceasing to
use certain kinds of enpl oyees. Here Respondent has not persuaded ne
that (1) it generally ceased to hire male workers or (2) that fenal e
workers could not do work that it continued to offer. See Baker Mg. (o.
v. NLRB (5th dr. 1977) 9 F. 2d 1219, 1224 (whil e a Respondent nay show
that legitinmate business reasons notivated it to elimnate certain kinds
of enployees, it still had an obligation to offer substantially

equi val ent enpl oynent . )
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conjecture which | categorically reject. To say the |east,
this is another "uncertai nty" which nust be resol ved agai nst
t he Respondent .

Mdwest Hanger Co. (1975) 221 NLRB 911, 917

Accordingly, | not only reject Respondent's contention that any
changes have taken pl ace which woul d render use of General (ounsel's
prior hours formul a unreasonabl e, but since | have al ready consi dered
and rejected the el enents of Respondent's "substitute formula" in the
context of the appropriateness of General Gounsel's prior hours formila,
| alsoreject it as a "substitute formul a."

d.

This does not entirely settle the question of the propriety of
the Specification for, as noted, General (ounsel has not consistently
used a true prior hours formula. It remains, then, to discuss the
"reasonabl eness” of the "exceptions" to the strict use of prior hours.
Respondent specifically objects to (1) the use of average hours of the
year round (hourly) enpl oyees to conpute the prior hours of the (three)
year round enpl oyees who were initially hired in 1975 and who,
therefore, did not have a full year's enpl oynent history; and (2) the
establishment of the "liability" period for the seasonal enpl oyees. |
w Il discuss each in turn.

1.

In the underlying decision, the ALJ found that the nenbers of

the Armenta crew woul d not have been laid off during Respondent's slack

season i n January but for Respondent's union
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aninus. She nade this determnati on based upon a detail ed
examnation of the work histories of its nenbers:

The respondent's operations regularly reach their | owest |evel
in January, between the end of the fall tomato harvest and the
begi nning of the harvests of cauliflower and August
strawberries, and nost workers, docunented and undocunented, are
laid off. The uncharacteristic feature of the January 1976 | ay-
off was the inclusion of Tijuana workers who had previ ously

wor ked year-round. N ne of the twenty-three enpl oyees had worked
at Wkegawa Brothers for at |east seven years and, except for
occasi onal voluntary vacations, had worked year-round for at
least the last five years. Fi ve nore were | ong-term enpl oyees
who had worked through the slack seasons of 1974 and 197/5. S x
were hired nore recently, nostly in 1974, but had worked t hrough
the 1975 slack season. nly three, first hired in 1975, had no
prior history of year-round work.

The final three enpl oyees the ALJ was referring to are: Mises Ranmrez
Santana, Remgi o Hernandez and Esteban Avila Qtiz. Because these three
had no previous history of year-round enpl oynent, the ALJ declined to
conclude that they were discrimnatorily laid off in 1976. The Board
reversed the Law Judge and found that the three enpl oyees woul d have
conti nued i n Respondent’'s enpl oy throughout the year. 8 ALRB No. 90,
p. 31 n, 12. It isinlight of this specific finding that | view
Respondent' s obj ection that:
General (ounsel takes it upon hersel f to decide that these
per sons shoul d have been so enpl oyed, and assi gns gross backpay
to themon a 52-week per year basis throughout the backpay
period. Furthernore, Delgado admtted that [this] averaging
net hod. . . assuned there was sufficient work available for those
who had not worked the full quarter in 1975.
Post Hearing Brief, p. 43
Gven the Board s finding, it does not seemappropriate to

characterize Del gado’ s treatnent of these enpl oyees as
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year-round as resting upon an assunption. But | reject the argunent for
anot her reason: if Respondent produced aut onobil es year-round and had
unlawful ly fired a worker on the assenbly line in, say, June and the
record showed that it continued to offer work year round i n subsequent
years (as this record plainly indicates that Respondent did, at |east for
sone enpl oyees, RX 23-78), it could not be heard to argue that, because
the discrimnatee only began to work in May that it was inpermssible to
"assune” he woul d have had work prior to his hire date. Rather, to nake
its argunent good, Respondent woul d have to show either that there was no
work at all fromJanuary to May, or that, because of other non-
discrimnatory criteria, the discrimnatee woul d not have worked during
his pre-hire period. Respondent has not given a conpl ete enough picture
of its enploynent patterns for ne to conclude that General Gounsel's
formula is not a reasonabl e predictor of the amount of work that woul d
have been available to the year-round enpl oyees. Accordingly, while it
is true that use of one's fellowdiscrimnatee's average prior hours is
not a true prior hours fornula, on the record before ne, | cannot say
General (ounsel 's techni que is unreasonabl e.
Wth respect to the seasonal enpl oyees, Respondent mnakes a

simlar objection:

Wer e seasonal enpl oyees nade application for reinstatenent

in 1976 prior to the date on which they began worki ng for

Respondent in 1975, General (ounsel uses the earlier date to

establ i sh the begi nning of the backpay liability period in

each subsequent year, w thout regard to when Respondent's

season started in those years. T, 66. However, for those
seasonal enpl oyees who nade application for work in 1976 at a
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date later than they first began working for Respondent
Partnership in 1975, General Gounsel only uses the 1976 date of
application to fix the beginning of the liability period for

1976. For all subsequent years during the backpay peri od,

General (ounsel reverts to the date on which the discri mnatee
began enpl oynent in 1975 to fix the backpay liability begi nni ng
date in those subsequent years -- again, this nethodol ogy i s used
wthout regard to whether there was actual ly work avail abl e for
the discrimnatees on the earlier dates in subsequent years.

Post Hearing Brief, p. 44
To the extent Respondent is objecting to the beginning dates for
liability, | do not see how General Counsel had nuch choice: she
followed the dates established by either the Board of the ALJ. To the
extent Respondent is arguing that when an enpl oyee started work in 1975
does not necessarily determne when he or she woul d have started work in
subsequent seasons, Respondent is undoubtedly correct; but it has not
thereby proved that an average of the past hours worked by simlarly
situated enpl oyees is not a fair indicator of how much work woul d have
been availabl e to the enpl oyee. That General (ounsel systenatically
chooses the | onger of two possible periods of enploynment is no cause for
conpl ai nt since, as between a | onger and a shorter period, uncertainties
are to be resol ved agai nst Respondent as the w ongdoer.

Oce again, in viewof Respondent's failure to show that in any
quarter of the backpay period, it did not offer amounts of enpl oynent
conpar abl e to what General Gounsel clains the discrimnatees woul d have
wor ked, and the inpossibility of determning any other suitable neasure
of the anount of work avail able fromthe abbreviated payroll records in

evi dence, General (ounsel's approach seens reasonabl e.
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General (ounsel's formul a i s accept ed.
['V.
M SCELLANEQUS ARGMENTS

A How To Treat Travel Expenses

The parties agree that a discrimnatee nay recover expenses
incurred in seeking or nmaintai ning interi menpl oynent, except that if the
di scrimnatee woul d have had simlar expenses at the gross enpl oyer, he
can recover only expenses in excess of the anounts he woul d have incurred
at the gross enployer. East Texas Steel Castings Conpany, |Inc. (1956)
116 NLRB 1336, 1341 enf'd (8th Or. 1958) 255 F.2d 284 and (5th dr.

1960) 281 F. 2d 686, see al so, Matlock Truck Body and Trailer Corp. (1980)

248 NLRB 461, 479. "Recoverabl e" expenses are not confined to those
which, like the cost of commuting, are directly work-rel ated; they nmay
al so include increased costs of living associated w th obtai ning and
nai ntai ning i nteri menpl oynent :

In setting forth the paynents which the respondent is to nmake to
enpl oyees for |osses of pay suffered by reason of the
respondent's discrimnatory di scharges and refusals to reinstate,
we have stated that such paynents shall be | ess the net earnings
of said enpl oyees during the respective periods of
discrimnation, renaining after deduction of expenses. It is to
be noted in this connection that many of the enpl oyees agai nst
whomt he respondent discrimnated found it necessary, in view of
the limted enpl oynent opportunities at Gossett and its
imrediate vicinity, to seek work in Galifornia, Aizona,

Loui siana, or other places. Sonme of the enpl oyees mai ntai ned
homes in rossett or its immediate vicinity, where they |ived
wth their famlies, and in going to other places to work, they

I ncurred expenses such as for transportation, room and board,
whi ch they woul d not have incurred had they continued to work for
t he respondent and not been forced, by virtue of the respondent's
unfair |abor practices, to |leave their hones. Mreover, nany of
the sai d enpl oyees were
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forced, by virtue of the respondent's unfair |abor practices, to
gi ve up respondent -owned houses, and thereby incurred expenses
whi ch they woul d not have incurred except for the said unfair
| abor practices. It is this sort of extra expense to which
reference is to nade in determning the net earnings of the
enpl oyees. To the extent that all such expenses di mnished the
earni ngs of the enpl oyees whomwe have found were di scri mnated
agai nst during the respective periods of discrimnation, such
earnings shall not be deducted in conputing the |oss of pay the
sai d enpl oyees nay have suffered.
O ossett Lunber Conpany (1938)
8 NLRB 440, 497-98
A though the parties agree that General Counsel has the burden
of provi ng expenses such as these, they do not agree on howto apply
this principle to particular questions. As a result, a nunber of
recurring di sagreenents have arisen in connection wth expenses; to the
extent these turn on evidentiary disputes, they are discussed in
connection wth the clains of specific discrimnatees. But there is one
broad net hodol ogi cal dispute that is better dealt wth at the begi nning,
nanel y, whether to followthe NLRB practice of deducting search for work
expenses frominterimearnings (which neans, of course, that such
expenses are deducted only when an enpl oyee had interi mearnings), or to
followthe ALRB practice of addi ng such expenses to gross backpay even
when a di scri mnatee had no interi mearnings.
Section 10610 of the NLRB s Case Handli ng Manual (Part Three),
Gonpl i ance Proceedi ngs, states that:
Al owabl e expenses of the discrimnatee during the backpay

period are deducted frominteri mearni ngs, never added to gross
backpay.

* * %

Expenses becone irrel evant to any change in nonetary

-53-



return if, during the cal endar quarter in which they are
incurred, there are no interimearnings....

S nce Butte View Farns (1978) 4 ALRB No. 90, enf'd 95

Cal. App.3d 96, our Board has followed a different rule. The
di spute between the parties centers on the reason for our Board's
departure fromthe NLRB practice, and if that reason any | onger
obt ai ns.

Respondent contends that the Board's rule is tied to the
Board' s use of a daily fornula, so that the justification for departing
fromN.RB practice disappears wth the use of "dailies." General
Gounsel contends that it is rooted in a policy decision unrelated to
selection of an interval for calcul ati ng net backpay.

Both parties rely on the same cases in support of their

argunrents. In Butte View Farns, the Board wote:

Uhder the current NLRB s practice, an enployer is not held liable
for job-seeking expenses incurred by a discrimnatee during a
particul ar calendar quarter if he did not have any interim
earnings in that quarter. Nowhere in the NLRB deci sions, so far
as we have been able to ascertain, is there a reasoned
explanation of the basis for this practice. As the NLRB, and
this Board, require that a discrimnatee actively seek interim
enpl oynent in order to naintain his eligibility for back-pay, we
bel i eve the di scrimnatee should be entitled to recover all
| egiti mate expenses, incurred in seeking or holding an interim
job, which he would not have incurred but for the enpl oyer's
unl awf ul action in discharging him

4 ARB No. 90, fn. 1

It seens to ne that the Board is here treating the nethodol ogy
for recovering expenses as unrelated to use of the daily formula, and if
the matter depended only upon a reading of Butte Miew | would agree wth

General ounsel .
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However, General Qounsel's position becones dubious in |ight

of the Board' s later decision in Hgh and Mghty Farns, supra, which

does appear to base the departure fromN.RB practice upon use of a daily
nethod to cal cul ate net backpay:

The NLRB conput es backpay on a quarterly basis (F.M Véol worth
(. (195)0) 90 NLRB 289 [26 LRRM 1185]; NLRB v. Seven- b
Bottling Go. of Mam, Inc. (1952) 344 131 LRRM 2237]), while
this Board, in order to fully and fairly conpensate

di scri mnatees cal cul ate backpay on a daily or weekly basis, or
by any nethod that is reasonable in light of the information
avai l abl e, equitable, and in accordance wth the policy of the
Act. (Frudden Produce, Inc. (Mar. 29, 1982) 8 ALRB No. 26.)

In Butte Miew Farns, supra, 4 ALRB Nb. 90, we noted t hat
earnings are not conputed on a quarterly basis under ALRB
procedures, and determned that we woul d conput e expenses for
the entire backpay period rather than quarterly. V¢ therefore
allow a discrimnatee to deduct expenses incurred seeking or
working at interimenpl oynent at any tine during the backpay
period frominterimearni ngs accumul ated during the entire
backpay peri od.

8 ARBNo. 54, p. 6
If the matter depended upon H gh and Mghty Farns, | would agree wth

Respondent .

The question becones unsettled again in light of the Board's
adoption of the ALJ's decision in Kawano, Inc., 9 ALRB No, 62, deci ded
after Hgh and Mghty Farns. The ALJ wote:

The great bul k of job search expenses set forth by General
Gounsel in the Backpay Spec relate to gas costs required to
search for interi menpl oynent.

* * %

The anmounts sought are quite reasonabl e. |ndeed, Respondent
does not contend otherw se. Rather, respondent asserts that
the NLRB policy of deducting interi mexpenses only in
quarters that interi mincone exist should be foll owed by the
ALRB.

However, the ALRB has found inapplicable to the
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agricultural setting the interi mexpense rule applied by the NLRB
tothe industrial setting. Butte View Farns (1978) 4 ALRB No.

80; enf'd 95 Cal . App.3d 96. The rationale is readi|ly apparent.
Both the ALRB and NLRB require workers to mtigate their danages
by naki ng reasonabl e good faith efforts to secure interim

enpl oynent. However, in the agricultural setting, where nost
enpl oyers have very infornmal application procedures, a worker's
ability to obtain enploynent is directly related to his or her
ability to make frequent trips to the border or ranch asking the
raiteros or foremen if there is any work avail able at that time.
Particularly, for seasonal workers who generally applied during
the two-week period prior to the season starting, the application
of the NLRB rule would be totally contrary to effectuating the
purposes of the Act. Application of the NNRBrule is patently
Inequitable and arbitrary. The nore equitable and realistic rule
set forth by the Board in Butte Mfewis foll owed here.

S nce | amunabl e to understand any necessary connecti on between the

I nterval over whi ch backpay is cal cul ated and the sel ection of a nethod
for treating expenses, | wll adhere to the cases which base the Board s
treatment of expenses upon the inportance of travel in finding
agricultural enploynent. Accordingly, | wll recommend adopti ng General
Gounsel ' s techni que of addi ng expenses to gross backpay.

B. The EHfect of Receiving Uhenpl oynent
Benefits and of Failure to F nd Wrk

Respondent contends that "[tlhere is a presunption that a
di scri mnatee who recei ves unenpl oyment benefits nay | ack the incentive
to nmake a diligent search for work while receiving those benefits." Post
Hearing Brief p. 49. S nce a presunption is defined as "an assunpti on of

fact that the lawrequires to be nade fromanother fact or group of

facts" Bvidence Gode Section 600(a), if there were truly a presunption

about the significance of
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recei vi ng unenpl oynent benefits, it would do nore than permt ne to infer
lack of diligence: it would require ne to do so. In fact, there is no
such presunpti on.

Indeed, to the extent there ever was a presunption concerning
the recei pt of unenpl oynent benefits, it used to operate as concl usive
evi dence that a discrimnatee nade a reasonabl e search for work. Ghio
Publ i ¢ Service Gonpany (1943) 52 NLRB 725, Harvest Queen MI| and
H evator Conpany (1950) 90 NLRB 320. However, since Southern S 1k MIIs,
Inc. (1956) 116 NLRB 769, enf. on other grounds (6th Gr. 19) 242 F.2d

697, cert, den. 355 US 821, the Board no longer treats registration for,
and recei pt of unenpl oynent benefits, as concl usi ve evi dence of
diligence, but only as "a factor to be given nore or |ess weight

dependi ng upon all the circunstances..." 116 NLRB 769; Rogers Furniture
Sales Inc. (1974) 213 NLRB 834, Laredo Packi ng Conpany (1982) 264 NLRB
245.

Respondent al so contends that if a discrimnatee is unable to
find work over an extended period of tine, it is proper to viewwth

suspicion his diligence in seeking work, citing Blue HIlls Cenetery

(1979) 240 NLRB 735 for this proposition. Bue HIls does stand for this
proposition, but it stands for nore: for the Board goes on to state that
what ever suspi cions mght be aroused by the failure to find work do not
substitute for Respondent’'s neeting its burden of proving | ack of

diligence. 240 NLRB at 736.
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C The onfidentiality of Incone
Tax Returns and W2 Satenents

At the hearing, | ruled that the discrimnatees had a privil ege
to refuse to turn over their tax returns or their W2 forns and that
Respondent coul d not subpoena copies of their W2 forns fromtheir interim
enpl oyers. Respondent excepted to this ruling. It now argues that ny
refusal to require production of the tax returns, or to permt
Introduction of W2 forns turned over by interi menpl oyers pursuant to
subpoena, "deprived Respondent of a val uable tool necessary to neet its
burden to mtigate liability and therefore deprived Respondent of due
process."” Post-Hearing Brief pp. 67-68.

If Respondent is correct that alitigant is deprived of due
process when a wtness refuses to turn over information, or when he is
Instructed not to provide infornation relating to soneone el se who has an
enforceable interest in preventing its disclosure, then the right to due
process being suprene, there are no privileges. Snce this is not the
case, Respondent's argunent proves too nuch and is wong. Respondent had
to showeither that there is no privilege at all, or that it was
| nproper |y invoked.

The privilege | relied upon in ny rulings derives from Revenue
and Taxation Code section 19282, which nakes it a crimnal offense for "the
Franchi se Tax Board or any nenber thereof, or any deputy, agent, clerk, or
enpl oyee of the Sate" to disclose information as to the anmount of incone
or any particulars set forth or disclosed in "returns, reports or

docunents" required to be filed by the Revenue and Taxati on Code.
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For over thirty years, this section has been construed as
evincing an intent "to preserve the secrecy of [incone tax returns] except
in the fewinstances" in which disclosure is expressly authorized, none of

which is applicable here. Vebb v. Sandard Q| Gonpany (1957) 49 C 2d

509, 512: "The effect of the statutory prohibition is to render the
returns privileged, and the privilege should not be nullified by
permtting third parties to obtain the information by adopting the

I ndi rect procedure of demanding copies of tax returns.” 49 CGal.2d 513.
Thus, a taxpayer is privileged to refuse to turn over his tax returns.

See also Sav-Oh Drugs, Inc. v. Superior Gourt (1975) 15 Cal. 3d 1.

Athough it is a separate question whether W2 forns, as opposed
to the returns thensel ves, are privileged, this question, too, has been
answer ed agai nst Respondent's claimfor conpel |l ed disclosure. In Brown v.

Superior Gourt (1977) 71 Cal. App.3d 141, the court held that "W2 forns,

which are required to be attached to a taxpayer's state and federal income
tax returns, constitute an integral part of the return" and are
privileged. 71 Cal. App.3d 141, 144. Fnally, Respondent's contention
that it should at | east have been allowed to put in the infornation
contained in the W2 forns, if it were not permtted to put in the forns

t hensel ves, has al so been rejected. In Sav-Oh Drugs, Inc. v. Superior

Gourt (1975) 15 Cal.3d |, the Suprene Court upheld a party's refusal to

answer an interrogatory seeking informati on contained in a party's tax

return. The Court wote:
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“...[1]n Wbb [v. Sandard Ql], we nade it clear that attenpts
to avoid application of the privilege by indirect neans coul d
not be tolerated. Real party ininterest's
interrogatory...appears to be such an attenpt. Wile not
asking either for the return itself or a copy, the question
does seek specific informati on concerning specific information
inthe return. To require petitioner to respond to such an
inqui ry woul d render neani ngl ess the privilege [we have
recogni zed.]" 15 C3d 1, 7.
It is clear (1) fromVebb, that there is a privilege agai nst
disclosing tax returns; (2) fromBrow that there is a privilege agai nst
di sclosing W2 forns; and (3) fromSav-Oh that there is a privil ege agai nst
di sclosing the informati on contained wthin either of the forns; thus, wth
respect to every class of informati on sought by Respondent, case |aw
confirns the existence of a privilege.
The next consideration is whether the privileges were properly
i nvoked. There were two circunstances in which the question of the
di scoverability of tax information cane up: (1) during examnation of the
di scri m nat ees thensel ves; and (2) in the connection wth the enforcenent
of subpoenas. | wll deal wth the discovery issue in the subpoena context
first. Prior to the hearing, Respondent caused subpoenas to be served on a
nunber of interimenployers which called for, among other things, W2 forns
of discrimnatees who were enpl oyed by themduring the backpay peri od.
Under Code of A vil Procedure section 1987.1 which deals wth the
servi ce and quashi ng of subpoenas, and which by regul ati on gui des our own

subpoena practi ce,
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Wien a subpoena requires...the production of books, docunents or

other things, before a court, or at the trial of an issue

therein, upon notion reasonably nade by the party, the

W tness,...or upon the court's own notion...nay nake an order

quashi ng the subpoena entirely, nodifying it, or directing

conpliance wth 1t upon such terns or conditions as the court

shal| declare. In addition, the court may nake any other order

as nay be appropriate to protect...the wtness...from

unr easonabl e or oppressi ve denands i ncl udi ng unreasonabl e

violations of a wtness's...right of privacy.
S nce the existence of a privilege neans "the protection of confidentiality
Is [considered] nore inportant than the need for evidence," Wtkin,
Evidence 3rd Ed. Section 1068, there can be no question that, to the
extent the subpoenas ained at obtaining privileged i nformation, albeit
indirectly, they represented what the Legislature and the courts have
al ready determned constitute unreasonabl e violations of the
discrimnatee's right to privacy. Mreover, when, in the absence of the
discrimnatees, | instructed enployers not to turn over the W2 form of
discrimnatees, | was acting pursuant to ny obligation to protect the
privilege under Evi dence Code section 116(a):

a presiding officer, on his ow notion...shall exclude

information that is subject to a claimof privilege if there
is no one present to claimit.

2| shoul d add that | advised discrininatees of the existence of the

privilege in order that any waiver of it be nade know ngly. | did so
because the right to privacy of financial records is of constitutional
provenance. California Gonstitution, Art. |, Section 1, Burrows v.

Superior Gourt, (1974) 13 C 3d 238; Valley Bank of Nevada v. Superior Court
(1975) 15 Cal . 3d 52.
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D The Efect of the Specification

At a nunber of points inits Post-Hearing Brief,
Respondent corporation contends that General Counsel's attribution of
earnings to particul ar enpl oyers does not serve as proof that the
discrimnatee actually had earnings at that particul ar enpl oyer. The
natter becomes of sone nonent when, al though a discrimnatee cannot
renenber working at a particul ar enpl oyer fromwhomthe Specification
shows earnings, General (ounsel seeks reinbursenent for union dues
deducted by that enpl oyer based upon the earnings attributed to the
enpl oyer and proof that a contract containing a union security provision
was in effect between that enpl oyer and a union during the period in which
the Specification attributes such earnings.®

Respondent is correct that a pleading is ordinarily not evidence
of the natters asserted by the party whose burden it is to prove such
natters; but General CGounsel does not have the burden of proving interim
earnings. Rather, it is Respondent who bears the burden of establishing

"facts which woul d negative the

BN though | reject the corporation's argunent for other reasons, | believe
it is oot since, inits Answer, the partnership did not contest the
identity of the interimenployers. S nce, having filed a separate Answer,
the partnership cannot rely on the Answer of the corporation to dispute
the General Counsel's attribution of interimearnings, Kirk v. Santa
Barbara Ice (o. (1910) 157 C 591, 594), and since the partnership and the
corporation have been held to be alter egos, any liability assessed

agai nst the partnership runs agai nst the corporation.
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exi stence of liability to a given enpl oyee or which would mtigate that

liability," NLRBv. Brown Root, Inc., et al. (8th dr. 1963) 311 F. 2d

447, 454; the inclusion of interins in the specification represents only
“credits which the Board was prepared to concede.” lbid. Wen General
Gounsel pleads that a discrimnatee had interimearnings at a certain
enpl oyer during the backpay period, that pleading is an adm ssion whi ch
renoves the issue of those earnings fromthe case. Wtkin, Pl eading 3rd
Ed. Section 408. Wien Respondent chooses to contest such nmatters, the
burden returns to it to prove otherw se than as General Gounsel contends.
See 8 Cal. Admnistrative Gode Section 20290(d)(2). It follows, then,
that when Respondent fails to present evidence on questions it has itself
rai sed, General QCounsel's adm ssion stands.

E Wat to do About the Mssing D scrimnatees

A nunber of discrimnatees have not been |ocated. |n accordance
w th established practice, General (ounsel asks that the amounts clai ned
in the Specification be placed in escrowwth the Regional Director,
subject to the Respondent's right to examne the discrimnatees if they
be | ocated. Respondent disputes only the Iength of the period proposed
by General (ounsel who, in accordance wth ALRB practice, has proposed a
two year escrow period. Respondent urges adoption of the NLRB period of
one year.

Qur Board has adopted the two year escrow period, because of

“the highly nobile nature of agricultural workers and the
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attendant difficulty in locating discrimnatees,” Mrio Sai khon (1984) 10

ALRB Nb. 36, p. 3. Respondent contends that because the discrimnatees in
this case are a "particularly stable group,” that the two year escrow
period i s unnecessary. The purpose behind the escrow period is to bal ance
the interests of the discrimnatees in receiving the backpay to whi ch they
are presunptively entitled against the need to someday bring a close to
these proceedi ngs. Wiether one year or two years is better suited to
achi eve that balance is a noot point since a period of either |ength seens
reasonable. In viewof this, | do not feel it appropriate for ne to re-
think the wi sdomof the present two-year escrow rule.
V.
THE | NDVI DUAL QA VB

1. JGBE AU RRE

Respondent initially contends that Aquirre's backpay clai m
shoul d be stricken for the first and second quarters of 1977, the fourth
quarter of 1984 through the second quarter of 1985, and all of 1987 on a
nunber of related grounds all of which add up to the concl usi on that
Aguirre failed to nake an adequate search for work. Anong the reasons
advanced by Respondent for draw ng this conclusion is the contention,
whi ch | have previously di scussed, that because Aguirre collected
unenpl oyrment benefits during this period | nust infer that he was | ess
than diligent. Having rejected the argunent previously, | wll not treat

it further here.
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However, Respondent nakes a conpani on argunent that Aguirre
hinsel f admtted he was | ess than diligent while receiving unenpl oynent
benefits when he testified that he began to | ook "harder" for work after
hi s unenpl oyrment benefits ran out. (XM :938) | reject the argunent for
two reasons. Inthe first place, Aguirre also testified that he
continued to | ook for work while he col |l ected unenpl oynent. (11X 937.)
In the second pl ace, | believe Respondent has unfairly interpreted the
use of the conparative in Aguirres testinony: one would hardly take a
runner's description of his having to work "harder" because he was
pressed at the end of a race as inplying that he did not work hard
throughout it. Respondent has failed to prove Aguirre was | ess than
diligent during these quarters and | decline to strike backpay.

The Specification shows nearly continuous earnings at Doubl e
D CGttle Ranch from 1977 through 1984, except for a period of
unenpl oynent during the first quarter of 1978, and a period of |ow
earnings during the third quarter of 1983. Wth respect to the 1978
peri od. Respondent contends that "average" interimearnings shoul d be
attributed to Aguirre for the first quarter of 1978 because he coul d not
recall being laid off for nore than a nonth at Double DO | decline to do
so. The period in question is nore than a decade ago; under the
circunstances, | cannot treat his inability to recall whether he was |aid
off for a period as short as the one in question as equivalent to an

adm ssi on that he never was.
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Aguirre had a nunber of quarters of relatively | ow earnings at
Doubl e D Respondent nmakes no issue about the amounts of interins earned
during three of these quarters, but does contend that the earnings in one of
themare so uncharacteristically |owthat Aguirre nust have had greater
earnings than are reflected in the Specification. Respondent suggests that
| inpute additional interins to Aguirre in the amount of interins earned by
anot her di scrimnatee, Reymundo Mgj orado, on the basis of Aguirres
testinony that he worked year-round at Double D and that he and Mgj or ado
wor ked "t he approxi nate same anount of days." Respondent woul d take
Aguirre’s testinony that he and Mg orado worked "approxi natel y* the sane
anount of tine as neaning that he and Mgj orado worked "exactly" the sanme
anount of tine.

That Aguirre could be correct about working "approxi matel y* the
sane anmount as Mgjorado, and that the Specification could al so be correct in
show ng a great disparity in the wages of the two nmen during certain
periods, can be easily denonstrated by conparing the total interins of the
two nen at Double D over the sane period. Aguirre had approxi nately $39, 040
inreported wages at Double D fromthe fourth quarter of 1978 until the
third quarter of 1984 while Mjorado had about $39, 437 in earnings during
the sane period. It sinply does not follow fromthe evidence relied upon by
Respondent that it is nore likely than not that Aguirre had greater earnings

than are reported in the Specification.
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2. FRANO SOO ARVEN A

In addition to net backpay, General Counsel clains raitero pay
for Abnenta. Respondent objects to the raitero anounts clained on the
grounds that General (ounsel failed to reduce then for sone quarters by
Arnenta’ s expenses as a raitero. Arnenta did testify that he spent about
$10. 00 on gas every day (which anounts to $780.00 a quarter) when he
drove to kegana and Respondent seeks a credit for these anounts in the
third and fourth quarter of 1976, the first quarter of 1982, and the
second quarter of 1986.

Del gado testified that, generally speaking, he did reduce the
discrimnatees' clains for raitero pay by their raitero expenses, but
that he did not do so wth respect to Arnenta s cl ai mbecause:

He inforned ne that his expenses--Vé¢l |, he informed ne that
he continued being a raitero for his interi menpl oyers,
al though the circunstances had kind of changed. The interim
enpl oyer did not provide himw th noney to take enpl oyees,
but he did receive a sumof noney fromthe actual enpl oyees
t hensel ves, so he felt he had been conpensated for the anount
of work he did for the raitero about the sane.
Inreviewng his specification it was apparent that although
during the tines he was enpl oyed he did have raitero pay paid to
him he had not worked as nuch at interimenpl oyers as he had
w th Wkegawa, so for his spec a formul a was devi sed and appl i ed
whereby the anount of raitero pay was reduced by proportionately
the sane ratio as interimmtigated his gross. So if his interim
was hal f of what his gross was, then only half of the raitero
gross was cl ai ned.

(1:45.)

For obvi ous reasons, Respondent does not object to General

Gounsel ' s reduci ng the amount of gross backpay in this
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fashion, but seeks an additional reduction for Arnenta' s raitero
expenses. Al though not saying so directly, General Gounsel apparently
contends that such a reduction is built intoits ratio for determning
the amount of raitero pay included as gross backpay. | amnot sure that
it is.

Assuming that roughly equal wages reflect simlar wage rates,
enpl oynent and commute patterns at kegawa and at Arnenta' s interim
enpl oyers, it seens to nme reasonable to inpute the anount of raitero pay
"received' by Arnenta at his interi menpl oynent by nultiplying the
raitero pay he received at Wkegawa by the ratio that his interi mwages
bear to his gross backpay. However, whatever expenses he had as a
raitero at either kegawa or at his interimenpl oyers are a natter for
separate proof and depend upon an entirely different set of variables
such as the kind of car he drove, the cost of gasoline, and his ml eage.
Ohce agai n, assumng the consi stency of these variables at both kegana
and at Armenta’' s interimenployers, | could inpute Arnenta’'s raitero
"expenses" at his interi menployers by multiplying his Wkeganwa expenses
by the sane ratio used to obtain his raitero pay at his interim
enpl oyers, but it seens to ne | would still have to subtract expenses
fromboth sides of the equation: | cannot sinply ignore themin the
conputation of a proportional "raitero wage."

S nce Arnenta hinsel f conceded that his interimraitero

benefits offset the raitero benefits he was likely to have
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recei ved from Respondent, and, further, since there is no evidence to nake
the previously described assunptions under which | could inpute raitero
expenses to Arnenta at his interimenpl oynent, it seens to ne nore
appropriate to strike the raitero clains in their entirety.

Arnenta admtted that he took a nonth's vacation in Mexi co every
ot her year throughout the backpay period. Generally, he took his vacations
in January and February because "there was no work available" for himin
those nonths. (X :1047.) Respondent contends that the Specification
shoul d be adj usted to take these periods of vacation into account. |
agree. Since there is no evidence that Arnenta took a vacation while
enpl oyed by Respondents,® gross backpay shoul d not accrue during the period
of his unavailability for work.

However, in the absence of precise evidence as to when the
bi enni al cycl e of vacations began, the question is: beginning in which
year should first quarter backpay be di scounted, 1977 or 1978? S nce (1)
all uncertainties are to be resol ved agai nst the Respondent and (2) Arnenta
was unabl e to find work throughout the remai nder of 1976, which nakes it
unlikely that he needed, or took, a vacation in 1977, | wll reduce his

backpay starting from

“ad there been proof that Armenta took a nonth | ong vacation while in
Respondent' s enpl oy there woul d be no tol ling of backpay for an equi val ent
period of vacation at interi menpl oynent. Rai nbow Goaches (1986) 280 NLRB
166, 183.
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1978 in each of the first quarters throughout the backpay period by one
third (one nonth's vacation being one-third of a quarter.)

Arnenta began working for Harry S ngh in 1977 and the
Speci fication shows that, from1977 until 1987, he worked regularly for
S ngh before starting to work full-tine for San AQenente in 1987. (See
also X:1037.) Fromaround 1980, he worked for both S ngh and San
Qenente. Onh the basis of Armenta’ s testinony that, when there was no work
for himat S ngh or San AQenente, he would wait to be recalled by them
Respondent urges ne to strike backpay for the periods of tine when the
Speci fication shows periods of either no, or mninal, interimenploynent at
ei t her pl ace.

Arnenta’s description of his work history is quite confusing. He
clearly testified there was "general |l y* no work available at Sngh in the
first quarter of the year, that the season at Sngh ran fromJune to
Decenber, and that he woul d not | ook for work el sewhere while waiting to be
recalled by Sngh. He also testified that he only worked for S ngh and San
d enent e throughout the backpay period. Gonbining all these el enents of
his testi nony, one woul d expect to see a pattern of no earnings during the
first and second quarters of the backpay peri od.

In fact, since 1977, when he first started working at S ngh
inonly tw years (1980 and 1982) are there no earnings reported for
the first quarter, and for all the years of his enpl oynent at S ngh,

his earnings for the first two quarters
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fluctuate froma low of Iess than $200 to a hi gh of over $4300, and his
average earnings during this period (in which Respondent argues he did
not search for work) are about $1400. | sinply cannot conclude fromthe
record as a whole that Arnenta was regul arly unavail abl e for work during
t hese peri ods.

Moreover, it does not appear that the principle under which
Respondent urges ne to strike all backpay even exists. According to
Respondent, all of Armenta' s gross backpay shoul d be stricken for any
quarter in which Armenta had no, or mninal, interimearnings on the
grounds that "where a discrimnatee did not nake adequate search for work
during a particular [period wthin] a quarter, [he] is not entitled to
any backpay for that quarter." Post-Hearing Brief, p. 51. However, none
of the cases fromwhi ch Respondent purports to obtain its rule stands for
it; rather, in each of the cases in which there is any discussion at all
relating to a discrimnatee's lack of availability for work, the rule
adhered to is that gross backpay is stricken only for the period of the
discrimnatee's renoval fromthe job nmarket. See generally the
di scussi on concerning tenporary renoval fromthe job narket, Rai nbow
Goaches (1986) 280 NLRB 166, at 193, 199; Carter's of California (1980)
250 NLRB 344, 349.

Nevert hel ess, the exi stence of these periods of |ow earnings,
conbined wth Arnenta’'s clear testinony that he waited to be recal |l ed
after his layoffs, reasonably inplies that for at |east part of the first

and second quarters, he shoul d be
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consi dered to have renoved hinself fromthe job narket, and that his gross
backpay shoul d be reduced accordingly. The problemis, what is a fair
basi s upon which to do that? It seens to ne fairest to conpute an average

t,? and t hen

wage for Arnenta’' s periods of S ngh and San d enente enpl oynen
to reduce his gross backpay for any period of bel ow average wages in the
proportion that the bel ow average wages bears to the average wage. | wll
except fromthis technique the |ast quarter of 1976, when Arnenta first
went to work at Singh, on the grounds that he testified he actively sought
work el sewhere before finding it at Sngh, and the years 1977 and 1978,
when the appearance of multiple enployers in the Specification |eads ne to
concl ude that Arnenta was actively seeki ng wor k.

3. ESTEBAN AILA CRTI Z

Respondent does not except to any features of Avila's

speci fication, but only to General Gounsel's techni que of adding

®There is another problem Wen did his San denente enpl oynent begi n?
Arnenta testified he worked at San d enente through | abor contractors, but
it is not clear which of the other enployers listed in the Specification
are contractors and, if they are, which "contractors" listed in the
Specification signal the onset of San A enente enpl oynent. Because he
testified he started at San Qenente in 1980, | wll treat Horizon Harvest
as a San denente contractor. However, | wll not include his 1979 Hori zon
Harvest "enpl oynent™ as San d enent e enpl oynent because, if Horizon is a
contractor (as | amfinding on the basis of Arnenta’ s testinony about when
he started at San Aenente), in the absence of proof that San A enente was
itsonly client, there is no necessity that Arcnenta' s Hori zon Harvest

enpl oynent was cotermnous wth his San d enente enpl oynent.
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travel expenses to gross backpay, and, at that, only when the techni que
results in backpay due when it woul d not be due under the NLRB s
technique. Respondent lists the second and third quarters of 1977 and
1979, and the second quarter of 1984, as quarters in which it has been
prej udi ced by General Counsel's techni que.

| have al ready rejected Respondents general argunent about
whet her expenses nmay be added to gross backpay. It remains only to point
out that, because Otiz had interimearnings in each of the quarters
duri ng whi ch Respondent contends his net backpay was increased by General
Gounsel ' s techni que, Respondent's clai mof prejudice is unfounded. So
long as there are interins, it nmakes no difference whether they are added
to gross backpay or whether they are deducted frominteri mearnings.

4. FRANO SOO CAR LLO GJ TERREZ

Respondent prinmarily attacks General Counsel's claimfor
expenses. Wile at kegana, Quiterrez lived in Tijuana and rode to work
wth Rafael (choa. A though he did not pay Cchoa for the ride, he did
pay $1.00 a day to taxi to the border where he net Cchoa. It seens to
this $1.00 per day is a work-rel ated expense. (He al so took a bus hone
fromthe border when Qchoa dropped hi moff, but because he coul d not
recall how much the fare was, | wll not take this into account.)
Respondent contends that the $1.00 per day he spent at kegawa shoul d be
of fset against travel costs incurred during his stints at O ange Gounty

Nursery and TWY and
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SKF. | agree; Quiterrez is only entitled to expenses incurred at interim
enpl oynent in excess of the same expenses he woul d have i ncurred had he
continued on Respondent's enpl oy.

After TW, the Specification shows that Quiterrez worked for
International Decoratives, Tech Builders, North Gounty G owers, and
Bauer. Because Quiterrez did not testify about any commute to work
expenses when he worked for these enpl oyers, Respondent urges that his
claimfor expenses in connection wth his enpl oynent there be stricken.
| agree.

The final contention regarding comute to work expenses arises in
connection wth the expenses clained for the fourth quarter of 1984, which
are out of linewth the anounts clainmed for any other period of Quiterrez's
KA enpl oynent. Quiterrez testified he paid about $13.00 a week commiting to
KQA whi ch, after deducting the $l/day which he paid to ride to his border
pi ckup at Wkegawa, gives hi madditional expenses of $7/week incurred at his
interimenploynent. To translate this weekly expense into quarterly figures
for the purpose of the Specification, we need to know the nunber of weeks
Quiterrez worked in each quarter. RX 81 provides the answers and Gener al
Gounsel is directed to include expenses for those weeks in accordance wth
the periods of KOA enpl oynent contai ned t herein.

Respondent al so objects to the claimfor union dues at SKF
after July 30, 1982 since the only evidence of a contract requiring dues
deductions at SKF indicates that the contract expired on July 31, 1982.

| agree.
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Finally, Respondent clains that the absence of earnings in the
Specification for the last quarter of 1983 neans that Quitierrez fail ed
to search for work. That is not the |aw Respondent nust affirnatively
prove | ack of diligence.

5. PEDRO A REZ

Wth the exception of the first quarter of 1976 and the first
quarter of 1977, C(hairez shows continuous interi menpl oynent throughout
the backpay period. The only period in the Specification about which
Respondent conplains is the third quarter of 1980 when the Specification
shows only $260.95 in interimearni ngs. Respondent argues that Chairez
quit his job at Double-Din order to take the job at Penasquito. S nce
the Specification shows considerably reduced earnings for the quarter
foll ow ng his Doubl e-D enpl oynent, Respondent argues Chairez's quitting
was unjustifiable. Chairez did inply that he quit Doubl e-D, but when
pressed by Respondent's Gounsel to clarify exactly what happened he

repeatedly insisted that he was "termnated" or "laid off":

By MR SOOIT:
Q M. Chairez, why did you stop working at the ranch in Jamul ?
[ Doubl e- O

A Because, | got a job where | work now

Q kkay. And where is that, sir?

BY MR SOOIT:

Q And, sir, how nuch time passed between when you

st opped working at the ranch in Jamul and you began
wor ki ng where you wor k now?

A | don't renenber.

-75-



Q Sr, isn't it true that you just stopped reporting for work at
the ranch in Jamul ?

a Because they fired ne.

Q They fired you fromthe ranch in Jamul, sir?

A Yes.

Q And why did they fire you, sir?

A |l don't know Ve were just laid off, that's all.

Q Sr, what was the nane of your supervisor at the ranch
in Janul ?

A Federico. F-e-d-e-r-i-c-o.

Q And was Federico the one who told you that there was no nore
work for you at the Jamul Ranch?

A Yes.

Q Sr, isn't it true that you just stopped going to the Jaml
Ranch because it was to far away?

A Nb.

Q Isn't it true that the was still work for you to do at the
Jamul Ranch, but, you chose not to report for work any | onger?

A Because, | got a job over here.

Q Sr, did get that job over there before you stopped working at
the ranch in Jamul ?

A No, when they laid ne off.®

“Respondent makes another argunent with respect to this period to the
effect that General Counsel cannot use the earnings listed in the
Specification at Yamate Farns to prove that Chairez actually | ooked for
work during the period in question because the Specification is not
evidence. A though | have previously addressed this argunent, | shoul d
add that inthis context, | amnot sure it natters where Chai rez worked;
si hce Respondent accepts that he had interi mearnings during the period
follow ng his Double D enpl oynent, it cannot at the sane tine argue that
he failed to search for work.
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(XV: 1295- 6)
Respondent has failed to prove that Chairez unjustifiably quit
i nteri menpl oynent.

6. JOGE DE JESUS PEREZ

The Specification indicates, and Perez confirned, that the
first place he worked after his layoff at lkegawa was Artinex lron. He
began working there in the third quarter of 1976. A the tine, the
conpany was | ocated in Chula Vista and he was living in Tijuana. He
continued to commute to Artinex fromTijuana in his own car until the
third quarter of 1980, when he left Artinex's enploy to work for Qange
Gounty Nursery.

During 1976 and 1977, his commute to Chula Vista fromTijuana
cost about $2.00 per day. |In 1978, the cost of commuting went up to
$3.00. In md-1978, the conpany noved to B GCajon, but his commting
costs stayed constant until 1979 when they rose to $4.00 per day where
they remai ned until 1980 when he left Artinex.

Respondent contends that this testinony about his
commuting expenses is "too incredible to be believed." Respondent draws
this conclusion fromthe "contradiction” between Perez' s testinony that
he al ways drove alone to Artinmex, and that of his brother, who al so
worked at Artinmex, and who testified that he soneti mes gave Jose de Jesus
alift. The conplete testinony of his brother foll ows:

Q S, when you were working at Artinex how did you get to work?
A Inacar, ny car.
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Q And did anyone else drive with you to work at
Artinex?

A Sonetines ny brother woul d.

Q And when your brother would get a ride wth you to work at
Artinex, woul d he give any noney for giving hima ride?

A No.
Q DO dyou ever get aride with your brother to Artinex?
A Yes, sonetines.

Q And, sir, would you drive to wor

_ ork at Artinex yourself nore
often than you woul d get a ride w't

your br ot her ?

o0 XN

A by nysel f?
Q kay. Let ne ask a different question.
A Yes.

QWul d you take your car to work at Artinex nore often than you
would ride in your brother's car?

A Yes.
(X11:1107)

Respondent gi ves too much significance to the word "soneti nes. "

Ganted, the brother's testinony that he "soneti nes" gave Jose de Jesus a

lift contradicts Jose de Jesus' testinony that he "never” got a ride wth

anyone el se, but "sonetines" may nean only two or three tines, whichis

an insignificant di screpancy between the testi nony of the two nen.

Respondent has not proven by this conflict that Jose de Jesus' testinony

Is fal se as opposed to that of his brother, let alone that it is so fal se

as toreflect a deliberate effort to use these proceedings for private

At the nost, Respondent has identified a fornal
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contradiction that is as explicable on the basis of a lapse in nenory
as it isby anintent to deceive. nthis record, | decline to take
the extravagant steps of either striking all backpay or all expense
cl ai ns.

As noted, Perez left work at Artinex in 1980. He did so, he
testified, because he "just got tired of working there—and left."
(XV:1316) He was without work for a nonth or two (presunably in the
fourth quarter of 1980) before finding work at Oange Gounty Nursery. He
was laid off at Gange Gounty in the third quarter of 1981, after which
he returned to Artinmex. Respondent argues that in the quarter after
Perez's layoff at Oange Gounty, when he returned to Arti nex and had
uncharacteristically | ow earnings, his average Artinex earnings shoul d be
inputed to himon the grounds that he had unjustifiably quit in the first
pl ace. | agree.

It seens clear that, in the circunstances described by Jose de
Jesus, the "quit" was unjustifiable. He just "got tired" and, it is
reasonabl e to conclude fromthe fact that he was w thout work for two
nonths, quit Artinex wthout i nmedi ate prospects for enpl oynent. Unhder

the rul e of Knickerbocker P astic Co. (1961) 132 NLRB 1206, 1215, he is

deened to have earned for the remai nder of the backpay period the wage he
was |ast earning at the interi menpl oyment which he quit. Because his
wages varied so nuch at Artinex, | wll average the last three quarters'

earni ngs there, which comes to $1550. S nce he
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generally earned in excess of that amount, | wll inpute these earnings for
the third quarters of 1980 and 1981 only. General Counsel is ordered to
adj ust the Specification accordingly.

Respondent al so correctly points out that Jose de Jesus' travel
expenses for the period after his layoff fromQange Gounty Nursery, and
before his re-call by Artimex, should be reduced. S nce de Jesus admtted
that he did not ook for work until he was recalled by Artinex, the only

expense he coul d have had woul d be those incurred after he resuned wor k.

There is no justification for awarding himthe expenses of full tine

t.¥ Fonally, Respondent urges, and | agree, that gross backpay be

enpl oynen
stricken for the "nonth and a hal f" that de Jesus did not |ook for work
after his layoff fromQange County. | agree. N.LRBv. Mdwest Hanger Co.
(8th dr. 1977) 550 F.2d 1101, cert. den. 434 US 830.

7. APCLON O ESTRADA

Estrada first found work at Livacich and Wchi nura about a nonth
and a half to two nonths after his layoff. The Specification duly shows
earnings of $451.56 at Livacich. Respondent, however, contends that Estrada
shoul d be credited wth additional interimearnings on the basis of
testinony in which he recal l ed working six days per week at $2.90 per hour

at

ZI will reduce these clains in the proportion that his earnings for the
third quarter of 1981 (when he was recalled by Artinex) bears to his fourth
quarter's earnings at Artinex.
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Livacich. In the first place, | cannot project additional wages

w t hout know ng how nany hours a day Estrada worked; that difficulty
asi de, Respondent has failed to consider the entire record whi ch shows
that this purported testinony about "Uchi nura" was the result of

conf usi on:

Q Wen you were worKki ng, at Wchimura do you recall how nmuch
per day you woul d make?

A By the hour.

Q Wll, do you recall how nuch you nade by the hour, sir?

A Yes.
Q And how nmuch was that, sir?
A Two dollars and 90 cents.

Q And how many hours in a day woul d you work at
chinmura, sir?

A Wth Sout hl and?
Q No sir, wth Whinura.
A That was in the contract.

Q And do you recall how much per hour you nade when you were
wor ki ng at Uchi mur a?

A It's been so long. No, | don't renenber.

% Do you renenber approxi natel y how nuch you nade per day
en you were working at Uchi mura?

A It's hard, because it's been too | ong.
(M11: 865-866)

| decline to find that Estrada had additional earnings.

%Thi s questi on about Wchi nura cones on the heel s of questions about another
enpl oyer. Conpare M 1:865 |ines 3-21.
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After Livacich, Estrada worked at Southland Produce for the | ast
hal f of 1976 and the first quarter of 1977. Wile at Southl and he
i ncurred about $10.00 per week in commuting expenses and General Counsel
clai ns $130.00 per quarter in expenses for the last two quarters of 1976.
Respondent objects to a full thirteen weeks of travel expenses during the
third quarter of 1977, on the grounds that Estrada s earnings during the
third quarter were only about two thirds of what they were in the fourth
guarter, and this neans that he worked less at Southland in the third
quarter than in the fourth quarter. S nce the difference in nagnitude
seens so great as to be nore likely due to a difference in how | ong
Estrella worked than to a difference in wage rates, | wll award expenses
for the third quarter only in the proportion that his interins for the
third quarter bears to his interins for the fourth quarter

Respondent's final difficulty concerns General Qounsel's
allocation of $220.00 for cormute to work expenses at O ange County
Nursery in the first quarter of 1977. It correctly points out that
General (ounsel should have mul tiplied the nunber of weeks of O ange
Gounty work by the clai ned weekl y expenses ($20.00). S nce Estrada began
work in the second week of February, he is only entitled to the nunber of
weeks between February 7 and March 31, 1977. Estradas expense clai mfor

the first quarter of 1977 shoul d be reduced accordi ngly.
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8. S LVESTRE GONZALES

Respondent initially contends that Gonzal es was a
particul arly evasive wtness, except when it cane to recalling his
expenses. To the extent Respondent neans that Gonzal es was attenpting to
inflate his backpay claim | did not find that to be the case, although
as | wll shortly discuss, | do conclude that General Gounsel has not net
her burden of proving expenses for certain periods. That onzal es
testified generally about his expenses while being unable to recall the
nanes of specific enployers at various tinmes does not strike nme as at all
unusual . | have a simlar sense of what it nust have cost ne to drive ny
car during various periods, though | cannot recall where I mght have
drivenit. Further, in viewof the fact that the Specification lists
over thirty different enpl oyers during the backpay period, I do not find
Gonzal es’ failure to summon the names of some of themas signs of
evasi on.

Respondent ' s next argunent concerns whet her Gonzal es is
entitled to recover the anount of noney that it stipul ated was
"forwarded" to the Unhited Farnworkers Union as dues by Egger and Ghio
during the periods of Gonzales enployment there (Joint 1). Despiteits
Sipulation, Respondent contends that dues for any period other than the
third quarter of 1977 shoul d not be included as expenses on the grounds
that there is no proof that "they were deducted from Gnzal es pay." |
take the word "forwarded" to nean precisely that. | further concl ude

that there was a contract in
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ef fect based upon the letter of February 22, 1989 fromEgger and Ghio's
President to Respondent's Gounsel | advi sing Gounsel that Egger and Ghio
sent nonthly reports to UFW RX 95 See Verde Produce 10 ALRB No. 35,

ALID p. 8 (in the absence of evidence to the contrary, ALJ infers the
exi stence of a union security agreenent in a contract fromproof that dues
were actual |y deducted.)

Wi | e working at Egger and Ghi o, Gonzal es spent about $5.00 per
day to travel fromhone to work and he worked six days per week. General
Qounsel cl ai ms expenses for each of Gonzal es periods of enpl oynent at
Egger and Giio in varying amounts. A range of commute expenses is to be
expected considering the wde range in his Egger and Giio earnings which is
likely related to the amount of tine he worked. The difficulty | have in
review ng the clainmed expenses is the lack of sone reliable factor for
converting earnings into tine worked;, as a result, | do not see how | can
reasonabl y apportion expenses to quarters. Sill in viewof the fact that
he worked at Egger and Ghio, and that he testified he had expenses there,
it seens unfair not to anard himanything at all. | wll, therefore, award
hima mninal amount of expenses (1 week) for every quarter he was enpl oyed
at Egger and Ghio, wth the exception of the second quarter of 1978 when he
only earned $52.00. The Specification shall be adjusted accordingly.

After his initial period of enpl oynent at Egger and Ghi o,

Gonzal es thought he pi cked tomatoes for a Japanese grower. The
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Specification shows interins at Sonoda Brothers, which | take to be the
Japanese grower, in the third and fourth quarter of 1976. Wile at
Sonoda, Gonzal es testified he had $5.00 per day in commuting expenses.

Respondent argues that no evi dence supports Gonzal es clai mfor
expenses at Sonoda because he did not testify how many days a week he
worked at Sonoda. General (ounsel seeks $70.00 in commuting expenses for
the third and fourth quarter of 1976 which at $5.00/day, neans a little
over two weeks' work. S nce he earned $500. 00 he obviously incurred sone
expenses but, once again, it would be entirely arbitrary to say over what
period he earned the $500. In accordance with ny ruling above, | wll
provide a mninmal award (1 week's expenses) for this period as well.

The Specification also clains search for work expenses for the
period of 1976 when he was not working at Sonoda in the anounts of
$100.00 for the third quarter and $112.50 for the fourth quarter. |
cannot find any particul ar testinony concerning these expenses and |
order themstricken.

During 1977-79, the Specification shows interi mearnings at
Egger and Ghio only. Gonzales recalled | ooking for work "all over San
D ego” (1V:399) when he did not work at Egger and Ghio. He also
testified he | ooked two or three tines a week, spendi ng an average of
$6.00 or $7.00, but it is not clear if the $6 or $7 was for each trip or

for each week. It is also not clear how nany
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weeks he | ooked for work. Based upon this testinmony, General Counsel
seeks varying anmounts of search for work expenses during each of the
guarters. Snce | cannot find any reliable basis for conputing expenses
during this period, | wll strike the search for work expenses in the
years 1977, 1978, 1979.

In 1982, (onzal es noved to Fresno after having difficulty
finding work in San Dego. Qhce in Fresno, he found work wth a series
of labor contractors. Athough he testified that he paid $2.00 -
$3.00/day for aride to work or $5.00/day when he took his car, because
he coul d not say how frequently he either drove or rode, | cannot
determne the amount of any Fresno commute expenses on this record. They
wll be stricken.

As aresult of losing his job at Giio, he lost his house in
Tijuana for which he had been payi ng $20.00 - $30.00 a nonth. Wen he
first noved to Fresno (in 1980) he paid $200 a nonth rent (for a net
i ncrease of between $170 or 180 a nonth in housing costs which | wll take
to be $175.00.) Sonetine in 1982, his rent went to $250. 00, where it
remai ned until 1987 when it rose to $450.00 for three nonths, as a result
of which he noved to a house where he again pai d $250. 00.

The Specification has to be adjusted in accordance wth these
findings. The increase to $250.00 a month should be attributed to 1982
and the increase to $450.00 should be attributed to 1987 (not 1986), but
only for a single quarter (as the Specification reflects, albeit in the

wong year.) Besides
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these details, Respondent argues that Gonzal es' failure to produce rent
receipts, and his general uncertainty about his rental expenses, neans
that | nmust viewhis clains wth suspicion. | believe | can take
judicial notice that his rental clains are consistent wth the cost of
rental housing during the periods in question and on that basis | reject
Respondent ' s ar gunent .

9. REM @ O HERNANCEZ

Hernandez is a mssing discrimnatee. The Specification is
accepted as witten; in accordance wth Board practice, the amount of
gross backpay clained is to be placed in escrowfor a period of two
years.

10. LU S LCPEZ AQJ LA

The parties stipulated that Aguila died on Septenber 23, 1986.
The Backpay Specification is accepted as witten. Respondent is ordered
to pay such anounts to the estate of Lopez Aguila. See NLRB Case
Handl i ng Manual Part 11 (Gonpliance) Section 10548. 3.
11. JESUS LUPERD O MRALES

Mrales recalled that his first job after his layoff was at
Cozza Farns where he worked in a variety of crops throughout the year,
being recal | ed as needed. The Specification shows that he worked at
(ozza in every quarter of 1976. He testified that he paid $1.00 or $1.50
aday for aride to work and that he worked 6 days a week. n the basis
of this rate, General (ounsel clains travel expenses for 1976 whi ch

roughly translate into five weeks
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of work during the first quarter, 8 weeks of work during the second
quarter, 13 weeks of work during the third quarter, and 4 weeks of work
during the fourth quarter. Respondent disputes these anmounts, clai mng
that no evi dence supports how many weeks he worked in each quarter. |
agree. S nce he obviously worked for sonme tine at Gozza and he testified
that he al so had commute to work expenses, | wll again award hima
m ni nrum of one week's commte expenses in each quarter.

In the first and second quarter of 1977, the
Speci ficati on shows enpl oynent at two other enpl oyers, NC Farns and Harry
S ngh, for both of which General (ounsel clains commute expenses and for
one of which, Harry S ngh, General Gounsel clains dues. S nce no
testi nony was adduced relating to his commte expenses at either NC Farns
or at Sngh (Mrales did not recall working at either), I wll strike
these clains. Respondent al so contends the dues expenses shoul d be
stricken because there is no evidence that he worked at S ngh. S nce |
can't find any evidence that a union contract was in effect at S ngh,
wll strike these clains on that basis.

General (ounsel al so seeks rei nbursenent for union dues at (obzza
Farns. The claimfor dues is supported by Sipulations that during
various pay periods certain anounts were actual ly deducted. (XM I1: 1465-
66.) Despite stipulating that these anounts were actual | y deduct ed,
Respondent contends that a discrimnatee nay receive a credit for paynent

of union dues only if General (ounsel establishes that
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"a fully executed contract containing a valid union security
clause was in effect during the period of tinme for which union
dues expenses are clainmed: (2) the discrimnatee was enpl oyed
by the enpl oyer during [that] tine, and...(3) the
discrimnatee actual ly paid the dues required by the

ggl | ective bargaining agreenent...." Post Hearing Brief, p.

Respondent has not cited any case that stands for this proposition.® in
fact, as noted previously our Board has permtted an inference that a
uni on security clause was in effect fromthe fact that dues were deducted
froman enpl oyee' s wages.

Essential to a claimfor reinbursenent for union dues is

evi dence of the existence of a union security clause in a

col | ecti ve bargai ni ng agreenent between the I nteri menpl oyer

and the UFW (nly under such a circunstance can nenbership be

said to be a condition of enploynent. That proof is supplied

wth respect to Vargas by stipulation. Wth respect to

Ramrez, the proof is supplied by inferring fromthe fact that

payrol | stubs indicate paynent of dues, that nenbership was

mandat ory whi e working at Hibbard. | amprepared to draw

that inference in the absence of any evidence to the contrary.

(Enphasi s added)

Verde Farns, 10 ALRB No. 35, ALJD p. 8
Accordingly, dues will be allowed pursuant to the amounts set

out inthe Sipulation. Respondent is correct, however, that there are
variances between the Sipulation and the clains for dues in the first,
third and fourth quarter of 1980; the fourth quarter of 1981, and the
first quarter of 1982. These clains nust be nodified to conformto the

Sipulation.

®ovi ously, the showing urged by Respondent woul d be sufficient to support
a claimfor dues. The argunent nade by Respondent is that such a show ng
IS necessary: it is this argunent that is not supported by any authority.
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The Specification shows interi mearnings at Doubl e D and Gener al
Gounsel clains coomute to work expenses in connection wth his period of
enpl oynent there. Because Mrales could not recall what his commute
expenses were during his enploynent at Double D, | wll strike General
Gounsel 's clains for them

The renai ni ng di spute between the parties is over when Mral es
retired. Respondent contends the evidence shows that he retired in 1982;
General (ounsel is willing to admt he retired in 1985, and further
contends that Respondent failed to prove that he retired earlier.

Mrales' testinony is not easy to understand. He did recall that
he | ast worked at Doubl e-D (or Jarmul), but he was not sure if that was
"one year before or two years before." He also testified he retired
around "8 years ago,"” (the hearing was in 1988), but the specification
shows interimearnings as late 1982. Wen asked specifically if he retired
in 1983, he could not renenber. Wen asked, "After you worked at the
Jamul Ranch you no | onger |ooked for work,"” he answered "Very little," and
expl ained, "well it was because of that thing wth the [ Chavez] union.
They didn't give work anynore." (M:632, 635.) "There wasn't any work.
They didn't give us any. And if there had been work I woul d have wor ked
up to a certain point." (M:636) After this he again testified (1) that
he | ooked at many ranches after Jamul and (2) that he | ooked "very little"
because they "woul dn't give one" any. In viewof his |ack of earnings

after 1982 and, the adm ssion that
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he | ooked very little, | find it nore reasonable than not that he retired
after his last season at Jamul. The Specification nust be adjusted
accordingly.

12.  JUAN MANUEL ESTRELLA

Estrella testified that he | ooked for work after his |layoff and
had difficulty finding it. Before he found his first job, he "went to all
the conpani es...the nurseries" in Encenitas, perhaps two days a week,
payi ng $5.00 or $6.00 per day twi ce a week for a ride on 4 or 5 occasions,
and $2.00 or $3.00 a ride on other occasions. Because | have no basis for
deternini ng how nany tines he spent $2.00 or $3.00 a ride, | wll not
credit himw th any expenses on that basis; however, based upon his
testinmony that he paid $5.00 or $6.00 a day tw ce a week, on 4 or 5
"occasions,” | wll credit himwth four weeks (occasions) expenses at
$11. 00 per week ($5.50 per trip x 2 trips per week.) Al other search for
wor k expenses for the first and second quarter of 1976 wll be stricken.
Estrella finally found work "in the strawberries" in Santa Ana for about
two weeks (12 days) earning about $18.00 per day. Respondent contends it
shoul d be credited with an extra $216 in either the first or second
quarter of 1976. A though | cannot understand how he coul d renenber this,
given the clarity of his recollection, | wll credit hi mwth such
earnings in the second quarter.

After his work at the unnanmed enpl oyer in the strawberries, he

agai n sought work in Encenitas before finding it
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at Chula Vistainthe third quarter of 1977. About this period of
| ooking, he testified nore definitely: he |ooked once or tw ce a week
for about two nonths; every time he went out, it cost him$5.00 or $6.00
a day. Accordingly, inthe third quarter of 1976, | wll credit himwth
two nonth's travel expenses at $11. 00/ week.

He worked at Chula Vista until he was laid off when he agai n
sought work, spendi ng between $4.00 - $6.00 a day, two to three days a
week for two nonths. In viewof his $4.00 - $6.00 range, | wll credit
himw th $5.00 in daily expenses, $12.50 in weekly expenses, and $162. 50
intotal expenses for the fourth quarter of 1976. The question of
expenses is conplicated by Estrella' s further testinony that, after he
stopped working at Chula M sta, he was out of work for about two nonths
bef ore he began to work at Grange GCounty Nursery. S nce the
Speci fication shows no earnings at Oange Gounty until the second quarter
of 1977, and only about $600.00 in earnings in the final quarter of 1976,
it seens nore likely than not that Estrella had a | onger period of
unenpl oynent than the two nonths he could recall. However, since |
cannot reasonably determne anyt hi ng about his expenses over this
"l onger" period of tine, | believe that in giving himcredit for two
nont hs of search-for-work expenses in 1976, | have credited himwth al
the expenses that are supported by his testinony. Accordingly, | strike
all expenses in the first quarter of 1977.

Wi le at Gange Gounty Nursery, he rode to work wth Franci sco

Perez, paying hi m$1.50 per day, six days a week for one
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year. This anounts to $117 per quarter. The expenses clained for the
second, third and fourth quarters of 1977 should be reduced to
$117. 00/ quarter.

Aiter he was laid off at Oange Gounty, he was w thout work for
about two nonths prior to getting work at San denente. General Gounsel
cl ai ns expenses for this period (the first quarter of 1978) when no
interins are shown, but no testinony supports the clai mthat he sought
work during that period. The claimfor the first quarter of 1978 will be
stri cken.

Respondent al so objects to the clained commte to work expenses
for Estrella s initial period of enpl oynent at Sun Wst/San d enent e.
Estrella did testify that he rode to work with a contractor and that the
cost was deducted fromhis check, but he did not recall any specific
anounts. The commte expenses for his period of Sun Vst enpl oynent wil|
be stricken.

Smlarly, no specific testinony supports any of the expense
clains during his enpl oynent at S ngh, Sun Wst or Horizon Harvest in
1979. The Specification al so shows a brief period of re-enpl oynent at
Qange Gounty but, as it is not clear how nmany days he worked, | wll
award hi mexpenses according to the followng rule: | will miltiply his
1977 quarterly commte expenses ($117) by the ratio that his interim
wages at Orange Qounty Nursery for that quarter ($367) bears to the
hi ghest quarter's wages in 1977 ($2312).

In 1980 the San A enente ranch fl ooded and, know ng work woul d

no longer be available there, Estrella | eft southern
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Galifornia, noving first to San Francisco for several weeks where he was
unsuccessful in finding work, and thence to Del ano. The Specification
reflects this sequence. 1In 1980, it shows Estrella working at Horizon
Harvest and for a couple of |abor contractors (Eugene - Nal and Renteria
Labor), before starting to work at Anton Caratan in the | ast quarter of
1980. He worked for Renteria for 3 weeks, picking grapes, paying $2.60 a
day, seven days a week, for a ride which comes to $52.50 for the three
weeks. (M1:759) General (ounsel properly clains these expenses. Hs
rent in Del ano was $350. 00 per nonth, $270.00 per nonth nore than his
rent in Tijuana. He paid this anmount "until" the last half of 1982. He
al so pai d $15.00 week for a ride when he worked at Caratan.

Bef ore consi deri ng Respondent’ s detail ed objections to any of
these clai ned expenses, | wll first consider its broad brush attenpt to
strike expenses for all quarters in which no net backpay is due on the
F rst Arended Specification, nanely, the first and second quarters of
1982; the second and third quarters of 1983; the first, second and third
quarters of 1984 and 1985; and the entire years of 1986 and 1987.
Respondent's for contesting these clains is that General (ounsel wai ved
themat the hearing. Wat Respondent is referring tois the follow ng:

M. BULLOXX May | draw your attention and counsel's
attention to the fact that the specification for M. Estrella
for 1982 forward indicates many quarters when there is no net
due. | know M. Scott has had sone concerns that at sone

| ater point General Gounsel w |l change these specifications

inthat regard to show anounts due when there i s nothi ng shown
due.
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As | have said before, | have no evidence to present at this
hearing to change that specification, and it would be in the
nost extraordi nary circunstances, and through very ri gorous
procedures, that it could be changed | ater.

Uhder the circunstances, and considering M. Estrella's
physical condition, | amnot going to question himon any
quarter where there is no net due, and perhaps M. Scott coul d
take that into consideration al so

JUDGE SCBEL: (kay. That neans we're elimnating '87. V¢'re
elimnating '86. V¢'re elimnating '85 one through three,
elimnating '84 one through three, elimnating '83 tw and
three, and elimnating '82 one and two.

M5, BULAXK  Your Honor, | may have to ask a few questions
about those quarters as prelimnary, leading into the |ater
guarters, but --

JUDGE SCBHL: | understand, but there's no claimfor net
backpay.

M. BULLAOXX -- but it's not going to be extensive
guestioni ng on any of those quarters.

JUDE SCBEL: kay. And also, there's no net backpay cl ai ned
for '77 two through four. kay.

Vel |, under the circunstances we're going to take the wtness.
V' || swear the witness. GCertainly, M. Scott, when you have
a chance to examine your notes, | hope during the | unch hour
or sonetine today, if you ve got any specific infornation
that's not included here in the General Gounsel's spec, in the
interins, that you bring it to General Gounsel's attention,
and maybe we can work sonething out fromthere. Ckay?

MR SOOIT: Yes. One thing, Your Honor -- and | appreciate
what Ms. Bullock has said wth respect to the quarters in
which there is no net due clained at this tine -- ny concern
if, if we have evidence of expenses that happened in the
quarters preceding those quarters and in the quarters after
those quarters, it is not inconceivable that soneone mght at
sone point find that those expenses continued through those
guarters.

| really don't think that | can exclude questioning on those
quarters unl ess the General (ounsel --

JUDGE SCBEL: Vell, you can. You can, because that's
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not your burden prelimnarily. You examne himon interins.
If you nake no exam nati on and uncover nothi ng during those
periods of tine, and Ms. Bullock has no claimwth respect to
them then there's no -- | nean, at a certain point if it
becones an issue it wll be raised only in M. Bullock's
examnation, but it's not going to necessarily be raised in
your examnation, M. Scott.
MR SCOIT: h definitely, definitely, Your Honor.
(M1:728-30)

General Gounsel contends that when she re-conputed gross backpay
on the basis of Respondent's 1975 payrol|l records, she discovered that her
earlier assessnent of no net backpay ow ng was in error and contends,
therefore, that she is nowjustified in claimng expenses. Wile I
appreci ate General (ounsel's dilemma, and while there is a probability
that there was no change in expenses during the periods under discussion
so that the record is probably al ready conpl ete, the problemis whether or
not Respondent was given the opportunity it deserves to examne the
di scri mnatee about any possible mtigation of the expense clains. In the
absence of any notion to re-open the record, these clains are stricken.

| nowreturn to Respondent's specific objections to Estrella's
housi ng expenses. Respondent contends that General CGounsel did not prove
any rent expenses subsequent to the third quarter of 1980. S nce | have
stricken any expense clains in the quarters specified above, it renains
only to discuss the fourth quarter of 1980, all of 1981, two quarters in
1982 and 1983 and one quarter in 1984 and 1985. Estrella testified that

he pai d
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$350 in Delano through 1981 (a net increase of $270 per nonth over his
Ti j uana housi ng expenses); that at least fromJuly 1982 until 1984 he

pai d $400 per nonth (a net increase of $320.00 per nonth above his

Ti juana housi ng costs); and that at |east since the |ast quarter of 1985,
he pai d $100.00 a month on a trailer (a net increase of $20.00 per nonth
above his Tijuana housing costs). Expenses in these amounts wll be

al | owed.

13. REYMUNDO MEJCGRADO

Wth the exception of the first and second quarter of 1976,
Mej orado shows interimearnings during every single quarter of the
backpay period. The only features of the Specification disputed by
Respondent are the anounts clained for raitero pay, and the basis of one
of Respondent's objections is sinply a mathenmatical error. S nce
Mej orado testified that he received $6.00 per day from Respondent,
Respondent clains it is entitled to a credit during each quarter in the
amount of $268. 00 (representing $6.00 per day x 6 days week x 13 weeks in
a quarter). However, as General (ounsel points out, Respondent's
calculations are wong: the adjustnent should be $468.00 and it was
nade. (Qonpare First and Second Arended Backpay Specification.)

In viewof Mgjorado' s testinony that his van was out of
comm ssi on between Qctober 1978 and April 1979, Respondent next contends
that he is not entitled to raitero pay fromlkegawa during the period

when his van was not serviceabl e. A though
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Respondent cites no |aw on the propriety of discontinuing raitero
benefits, it seens to ne that having an accident should be treated the
sane way as becomng disabled is treated: if the accident occurred in
commuting to interi menpl oynent, raitero pay woul d continue just as
backpay continues, when a disability arises frominteri menpl oynent, See

Central Freight Lines (1984) 266 NLRB 182. However, | have occasion to

face this question: since there is no infornation about the circunstances
under whi ch the accident occurred, and it is General (ounsel's burden to
prove expenses, | agree wth Respondent that Mgjorado is not entitled to
raitero pay for the period of tine his van was out of coomssion. O the
ot her hand, Mejorado would be entitled to commute to work expenses for the
period of time when his van was unserviceable, if only they had been
proved: since | agree wth Respondent that these expenses were not
established with sufficient precision, the expenses clainmed for the fourth
quarter of 1978 and the first quarter of 1979 wll be stricken.

14. B AS MINTOYA

Montoya is a mssing discrimnatee. The Specification is
accepted as witten; in accordance wth Board practice, the anount of
gross backpay is to be placed in escrowfor a period of two years.

15. SANTI AGO MORENO GARN CA

Moreno had interi mearnings in excess of gross backpay

t hroughout nost of the backpay period. Respondent argues that
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Moreno was termnated for msconduct (drinking on the job) from Q ange
Gounty Nursery on July 20, 1983, and that as a result Oange Gounty
interimearnings nust be inputed to hi mthroughout the renai nder of the
backpay period. Athough it is not clear to ne whether Moreno quit to
avoid being fired, sinply quit, or was fired, even if he quit under the
ci rcunst ances described by his enpl oyer, his | oss of earnings can be
considered wllful. Accordingly, | will inpute to Moreno his average
quarterly earnings at Oange County Nursery fromthe fourth quarter of
1983 f orwar d.

16. AURELI O MINZ GALVAN

Minoz' s death certificate shows he di ed Decenber 25, 1983.
Respondent does not contest any feature of the backpay Specification
which is accepted as witten. Respondent is ordered to pay such anounts
to the estate of Minoz Gl van.

17. ADALFO PALAVARES

Pal onares had al nost conti nuous interi menpl oynent t hroughout
the backpay period, wth the exception of the first two quarters of 1976.
Respondent disputes only a few el ements of his claim

It first contests General Counsel's failure to reduce the
raitero claimin the Specification by the $7.00 per day i n gas expenses
whi ch Pal onares testified he incurred (V:492). A conparison between the
FHrst and Second Arended Backpay Specification indicates no reduction was

made i n accordance wth
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his testinony. | wll order Palomares’ clai mreduced by $546 per quarter
($7.00 per day x 6 days per week x 13 weeks).

Respondent al so contends that Pal omares "was naking up [his
expense] nunbers as he was going along.”" To the extent that this argunent
reflects a judgnent about Palonares credibility, | reject it; | had no
sense that Pal omares was seeking to deceive the Board. Mre inportantly,
It does not seemto ne 'that Pal omares' expense clains are out of |ine.

For exanple, he testified that when he drove fromTijuana to Escondido to
work at Livacich and Wchimura in 1976, it cost himabout $7.00 per day;
when he worked at the Penny Lodge he drove fromTijuana to md-San DO ego at
a cost of about $5.00 per day; when he worked at North Gounty QG owers he
paid a raitero $5.00 per day; when he worked at Valley Oest Landscapi ng
from1978 to 1983 he lived in La Puente and drove to Santa Ana at a cost of
$10.00 per day in 1978, $40.00 a week in 1979, perhaps $45.00 a week in
1980, and around $35.00 - $36.00 a week since 1982.

Respondent has not provided any informati on by which to neasure
these costs.® Based upon the total lack of information in the record, |

can only determne if the testinony about these

Respondent did of fer RX 85, a conpilation of gas prices; however, the
list was not offered or accepted for the truth of the prices contained
therein, but only to denonstrate that gas fluctuated in price. S nce |
bel i eved | coul d take notice of such a proposition, | accepted the chart.
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expenses is totally violative of common sense. S nce the round trip from
Pal omares hone in Tijuana to Livaci ch and Uchi mura i n Escondi do was
about 100 mles a day, even at 20 mles per gallon (which seens to ne
quite generous for a 1967 station wagon), the trip would require 5
gallons of gas a day. Accordingly, if the price of gas were about $1.00
per gallon, it would cost $5.00 per day. S nce | have no way of know ng
what ml eage Pal omares got, or what the cost of gas was, and further
since even a 25 percent decrease in his mleage (to 15 npg) would
increase his costs by nore than $1. 00 per day, | cannot say that $7.00
per day is inherently inprobable. Skipping to his clained expenses for
Valley Oest, which also entailed a 100 mle daily comute fromhis hone,
| again cannot say that $35.00 - $40.00 per week is inconceivabl e.
Respondent has sinply failed to present the evidence necessary to support
its clai mabout exaggeration. However, inasmuch as Pal omares testified
he travel ed further to Wkegawa than to Penny Lodge (V:495), his commute
expenses w ll be stricken for the period of his enpl oynent at Penny
Lodge.

Respondent al so contends that Pal omares testinony about his
rental expenses is "unreliable given his inability to remenber any of the
addresses of the different places he lived or the nanes of his |andl ords.
This factor, along wth his failure to produce rent receipts, prevents
Respondent from naki ng an i ndependent investigation of his rent
clains...." Inthe first place, Respondent failed to establish that

Pal onares had any rent
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recei pts, so that his failure to produce any cannot be hel d agai nst

him Secondly, nothing prevented Respondent from produci ng evi dence
of the fair rental value of hones in the geographi c areas descri bed

by Pal onar es.

Respondent is correct, however, that Pal omares testified
i nconsi stently about his rent expenses, saying at one tine they went up
$25.00 per year froma base rent of $200.00 in 1978 (so that it was
$225.00 in 1979) and another tine that it junped from $200.00 per nonth
in 1978 to $300.00 per nonth in 1979. | wll award the | ower figure:
since even his earlier figures reflected a $25.00 per year increase, it
seens reasonabl e to conclude that the large junp from $200. 00 to $300. 00
a year was incorrect.

Respondent is al so correct, that the coomute to work figures
in 1982 "are erroneous in that the second quarter of 1982 shows $552.50
per quarter when he testified he only had $35. 00 week i n expenses. The
anount shoul d be $445.

Respondent al so di sputes General Gounsel's claimfor union
dues for periods within the effective date of the contract, but prior to
the date the contract was executed. Uhder NLRA precedent, the
obligation to pay dues begins on the date of execution of a contract, as
opposed to the date fromwhich the contract is nade effective.

Typogr aphi cal Union (Plain Deal er Publishing Co.) (1976) 225 NLRB 1281.

Dues nust be stricken for the period between the effective date of the

contract and the
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execution date. >

Respondent's final contention is that the Specification
erroneously fails to include overtine pay earned by Palonares. In
support of its contention that Pal onares's overtine wages shoul d be
included as interi mearnings, Respondent cites the testinmony of his
brother, Ernesto, that "soneti nes" he worked 10 hours at kegawa. This
testinony is not sufficient to nmeet Respondent's burden of proving that
Pal onares had overtine at Ukegawa. ¥

18. ERNESTO PALOVARES

Ernesto Pal omares, too, shows nearly continuous
enpl oynent throughout the backpay period in amounts either close to, or
in excess of, gross backpay. In these circunstances, net backpay is
| argel y generated by expenses and Respondent di sputes these vigorously.
Initially, Respondent argues that because Pal onares
testified it cost him$40.00 week to commute to Wkegawa, his clains
for commuting expenses shoul d be of fset by this anount throughout the

backpay period. General Gounsel responds that

This result is not inconsistent with ny previous treatnent of clains for
dues. |In previous cases, no evidence contradicted the inferences that an
executed contract was in effect which could be drann fromthe act ual
deducti on of dues.

#n his testimony, Mrrotte strongly inplied that the Tijuana | egal s
typically had to | eave work early in order to catch their rides. Such
testi nony appears inconsistent wth Respondent's present contention about
"overtine" at kegawa.
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Pal omares did not "really" incur these expenses because he al so testified
he was reinbursed by the conpany for taking people.® | agree with
General (ounsel, but since Palonares also testified that he only took
peopl e from August through January, he nust have had unrei nbursed
expenses of $40. 00/ week fromFebruary through July. At a mninmm these
nust be taken into account in figuring his net backpay, and I w |l order
the Specification to be nodified accordingly.

Respondent next contends that no evi dence supports any claim
for expenses in connection wth Pal omares' seeking, and then commuting to
ajob, at the un-named nursery in Terra Bella. A though I cannot find
any testinony to justify expenses in connection wth his finding work at
Terra Bella, Palonmares did testify that he paid $8.00 or $9.00 a week to
comute to his job at a nursery there for approxi mately one and one-hal f
nonths. | will award him$8.50 a week for 6 weeks in the fourth quarter
of 1976.

Respondent' s chal l enge to the cla mfor housi ng expenses can

only be determned by establishing a chronol ogy for Pal omares

®¥In connection with this dispute, there is also the further question
whether, in viewof the Board's failure to find that Ernesto Pal onares
was a raitero in the underlying case, General Counsel is now barred from
claimng that he received raitero pay for the limted purpose for which
the claimis nade (to prove that he had no expenses at kegawa). S nce |
cannot find that the issue of Pal omares' being a raitero was ever
litigated, | cannot conclude that General Counsel is bared fromputting
on the sort of proof she did. Wtkin, CGal. Procedure, Vol. 1, Judgnents,
Section 254.
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various noves. According to Palonares, he renained in Tijuana for four
of five nonths after his layoff fromlkegawa, |ooking for work prinarily
in San Dego. Wen he couldn't find any, he went to Los Angel es where he
found his Terra Bella job. Though he kept his house in Tijuana, he |ived
in Terra Bella for the brief period (one and one-hal f nonths) of his

enpl oynent at the nursery. Accordingly, he is entitled to Terra Bell a
housi ng expenses.

He testified that he paid $25.00 a week to share a house for
one and one-half nmonths in the fourth quarter. General Counsel clains
$465. 00 i n housi ng expenses for this period, probably because she is al so
including rental expenses for his period of enploynent at North County
QGowers. This claimdoes not square with the best chronology | can
reconstruct for Palonares. After his layoff fromTerra Bella, he started
work at North Gounty around Decenber 1976 and worked there until July or
August 1977, living in Tijuana the whol e tine. Accordingly, the $465
housi ng expense in the last quarter of 1976 will be strickeninits
entirety and Pal onares credited only wth his $25.00 week Terra Bell a
expenses.

Because Pal omares paid for aride to North Gounty G owers, he
is entitled to commuting costs in excess of any he incurred at Wkegawa.

S nce his testinony is uncontradi cted that he essentially had no expenses
at kegawa i n Decenber (when he woul d have been rei nbursed by the
conpany), he is entitled to a credit of $1.50/day, 5 days a week, for

that nonth only.
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However, at $7.50 week, his expenses do not exceed his expenses at
Lkegawa when he was not being reinbursed;, and so fromJanuary to July his
claimfor expenses nust be stricken. Mreover, the $210 nont h housi ng
claimnust al so be stricken because Pal omares was still living in
Ti j uana.

He left North Gounty G owers because work was drying up (as the
Speci fication shows). Qut of work for about four nonths, he next found
work at Anerican Casters where he worked for perhaps a nonth (or at the
nost 5 weeks) before starting at Douglas Furniture on Decenber 5, 1977.
It was when he started to work for Anerican Casters in Los Angel es that
he noved to Southgate and | can date the start of his $210.00 nont h
i ncrease in housi ng expenses ($250 nonth - $40 per nonth cost of Tijuana
housing.) Accordingly, heis entitled to approximately two nont hs rent
at that rate in the fourth quarter of 1977 (he started work at Douglas in
Decenber 1977 and worked at Anerican Casters for approxinmately one nonth
before that.) Because he pai d between $10-11/week to commute to American
Casters fromhis house, he is entitled to $10.50 per week for five weeks
inthe fourth quarter of 1977.

Pal omares |ived in Sout hgat e fromDecenber 1977 until March or
April 1979. Wiile living in Southgate he paid $12-13/week to commte by
car to work. S nce these expenses are | ess than the $40. 00 week he woul d
have incurred at Wkegawa fromJanuary 1978 through July, he is not

entitled to any commut e
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expenses for these nonths; however, he is entitled to these expenses for
the nonths of August 1978 forward, | will credit himwth $12. 50/ week in
expenses. The Specification nust be adj usted accordingly.

In spring of 1979, he noved to East Los Angel es where he now
pai d $300 per nonth for rent and $13.00-$14.00 week to comute. Qnce
again, heis only entitled to coomute expenses to the extent they exceed
what he woul d have incurred at Wkegawa; thus, for the nonths of February
through July | will strike all commuting expenses, but for the nonths of
August through January (when he had no out-of - pocket expenses at kegawa)
he is entitled to receive $13.50 a week. He is also entitled to housi ng
costs in excess of the $40.00 he paid in Tijuana or $260 per nonth from
April of 1979. (This expense renai ned constant through March, 1987 when
he noved to anot her house.)

H s commut e expenses rose to $20. 00 week in 1980 and he will be
awar ded expenses at that rate for January, 1980 and August - Decenber
1980. In 1981, his commute expenses rose to between $20 - $25 dollars a
week where they remai ned throughout 1982 - 86. (Though he testified they
m ght have gone up $2.00 - $3.00 per week, he also testified he
"imagi ned" themto be the "sane.") Expenses in the amount of $22.50 wel |
be awarded for 1981 - 1986, but only for those nonths when he had no
expenses at kegawa.

Finally, Respondent urges that no credit for dues be all owed

until 30 days fromthe date of execution of the collective
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bar gai ni ng agreenent between the union and Dougl as Furniture because the
uni on security clause was not effective until 30 days fromthe date of
execution of the contract. (XX 1557.) | agree.

19. FRANA SO0 PEREZ

Franci sco Perez is another discrimnatee whose interimearnings
exceed his gross backpay for nost of the backpay period, excepting 1976,
when he had no interi mearnings. Respondent objects to General Gounsel's
claimfor 1976 search for work expenses, contendi ng they shoul d be
reduced to zero because "when he woul d | ook for work ot her peopl e who
cane wth himwould pay noney." | wll strike them but for a different
reason: | cannot find any testinony about them

20. RCBALI O PERZ

Respondent contends that because Perez testified he did not
| ook for work for nore than two nonths after he was fired backpay shoul d

be tolled for the first quarter of 1976. | agree. See Bruce Church, 9

ALRB No. 19, ALJD, pp. 6-12.
Respondent al so contends that Perez retired in 1978 instead of,

as General (ounsel contends, 1980. Perez was an old nan with a poor
nenory. Hs testinony is not easy to followand the flavor of it is best
given by a few excerpts:

A | worked up till | got laid off.

Q Do yourecall being laid off in January of 19767

A Yes.
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Q And sir, when did you begin | ook for another job after
you real i zed you were fired from Wkegana

A | hardly work at all any nore, because | can't really recall
but, hardly any, at all.

Q And sir, do you recall |ooking for work after you were
fired fromkegana?

A Vel --
(X V: 1226. )

* * %

MR SOOIT:. * * * [dloyourecall wienit was that you began
| ooki ng for work at the other ranches?

THE WTNESS. Véll, it was over there at a place called
H ndhu.

BY MR SCOIT:

Q And sir, howlong was it between when you | ast worked at
kegawa and you went to | ook for work wth The H ndhu?

A Vll, wth that gentleman, Hndhu, | don't recall his nane,
but that's what we used to call him V¢ worked for himand he
woul d only give us five dol | ars.

Q Nowsir, howlong was it between when you were fired from
kegawa and when you went to | ook for another job?

A Rght there. That's the only place | went to ook for a job
-- wth Hndhu -- because he trusted us. He had confidence in
us. And he's the only one that woul d give us any.

Q Wl I, what | amasking you sir, is how nuch tinme passed
bet ween you were fired fromlkegawa and when you went to | ook
for work wth The H ndhu?

A | don't recall very well, Mss, because ny head, you know
It"s just not working. | just can't renenber any nore.

Q Ws it nore than two nonths, sir?

A Yes.
(XV:1227.)

Despite this, Perez did testify that he "retired" in 1978:
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Q Thank you, sir. Now after you worked for the last tine did
you retire, sir?

A Yes. | have that. | have a pension. | don't work. | just
can't doit. | got sick.

Q And when was it -- do you recall what year it was that you
got sick, sir?

A 1t hasn't been that long. It's only been ten or
el even nonths when | got real ly sick.

Q Howlong has it been since you | ast worked, sir?

A Those nonths that | just told you because | couldn't work any
nore because | amvery sick.

Q Sr, do you recall working anywhere in 19787
A No. No, | don't recall. No, | just don't renenber anything.
Q Sr, did you stop looking for work, in 1978?

A Yeah, Because after | got sick, | didn't work any nore. |
didn't work.

Q And was it in 1978, that you got sick, sir?

A Yes.

Q Do you recall what nmonth in 1978, you got sick, sir?
A No. No. | don't recall well.

Q Do yourecall if it was in the sumrer or in the wnter?

AWIlIl, it was in-- well, | don't renenber since | got sick, ny
-- it just doesn't work right.

Q And howold are you, sir?
A Seventy-three.
Q And do you recall how ol d you were when you got sick, sir?

A Vell, it hasn't been that |ong since |'ve been since. It's
been about ten nonths that | really got sick.

Q Sr, you have not worked since 1978, is that correct?
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A No, you nean since | worked. Nb, | can't work. No, because I
can't, any nore—because | snother. | can't work because | feel
like I"'msnothering. | can't -- | don't have any strength. |
can't use any force, at all.

(X V 1230- 31)
Respondent contends that this evidence supports the concl usion that
he retired in 1978. Against this, General Gounsel count erpoi ses
Perez's obviously fading nenory. | agree wth Respondent that there
is sufficient evidence to conclude Perez retired in 1978. Backpay is
termnated from1978 forward.

21. M SES RAM REZ SANTANA

Ramrez is another discrimnatee wth a nearly conti nuous
record of interi menpl oynent, and once agai n Respondent |argely di sputes
the expenses cl ained by General Gounsel on his behal f. Respondent
contends that, because Ramrez had $3.00 per day commte to work expenses
at kegawa, he should not be credited with search for work expenses in
February and March 1976 unl ess they exceed $3.00 per day. | disagree.

It seens to ne that the two categories, "search for work"™ and "commte to
wor k" expenses, are separate and do not offset each other. (See UFW Sun
Harvest (1986) 12 ALRB No. 26 in which the Board refused to of f set

i ncreased rent agai nst commite to work expenses.) However, where Ramrez
had the sane sort of expense at interi menpl oynent as he had at kegawa,
such expenses do offset each other, as in his 1979 enpl oynent at S & K
when he drove a 1965 Chevy and i ncurred conmute expenses of about $15. 00
per week. S nce these expenses do not exceed his kegawa expenses they

must be stricken.

-111-



Respondent al so correctly contends that no evi dence supports
the claimfor search for work expenses after March 1976. These anounts
wll be stricken.

Respondent's final point is that Ramrez testified he had
earnings at S & K G eenhouse of approxi mately $125. 00- $135. 00 week in
1981, and that this anmount is not reflected in the Second Arended
Speci fication which shows only $222.00 in interins. The full text of
Ramrez's testinony on this point foll ows:

Q kay. The records of the ALRB al so show that during

April, May and June of 1982 you only nmade $222. 00 when you
were working at S & K

A | was not there at that tine.

Q In 1981 you didn't work at S & K G eenhouse duri ng t hose
three nont hs?

A No. No

Q Wiere were you sir?

A A National Qowers.

Q And what were you doing at National Gowers, sir?

A VIl, it was the sane. VW planted. | watered. That's
where | was taught to drive a tractor.

Q And after you worked at National Gowers did you go back
to S & K G eenhouse?

A No.
Q Wl M. Ramrez, | nust admt that I'ma little confused
here. | understood that you worked at S & K G eenhouse up

until sonetinme in 1985.
A Yes, until '85.

Q kay. But as | understand it, you just told ne that in
1981 you worked at National .

A Yes.
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Q Ddyou wrk at National while you were al so working at S &
K G eenhouse?

A No.
A In'77.

Q ay, in 1977. And you continued to work at S & K
QG eenhouse until 1985?

A That's correct.

Q But you are telling ne that in 1981 you al so worked at

Nat i onal ?

A But it's not the same. Wen, in'81? Not in'8l, no. In
'T71.

Q (h, okay. Thank you. Ckay. In April, May and June of 1981
were you still working at S & K G eenhouse?

A Yes. Yes.

Q And during that three-nonth period did you earn _
approxi nat el y what you earned during every three-nonth period
that you were at S & K G eenhouse?

A Yes.
(1:113-4)

BY MR SCOIT:

Q kay M. Ramrez, during April, My and June of 1981 how
nmuch, approxi mately, woul d you say you earned at S & K

G eenhouse?
A Vell, | was earning $125 or $130 per week, and you can add
it up.
(1:115.)
O the record, | am not persuaded that the wtness accurately
recalled that period of tine. | wll deduct only the anounts

conceded by General Gounsel .
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22. GEXR O REYES

Respondent objects only to commute to work expenses. |t contends
that Reyes was not able to testify to "the nunber of nonths weeks or days
he was enpl oyed at Gozza Farns;" "or even the anmount of noney he paid" for
his ride to Cozza. Post-Hearing Brief, p. 93. Reyes did recall paying
either $1.50 or $3.00 per day to commte to Gozza in 1976 (X 11:1159), 34
but there was no testinony about how nany days in a nonth he worked. Qnce
agai n, since the Specification shows about $3600 in interimearnings during
Reyes stint at Qozza, it would be unfair to deny himany expenses. n the
other hand, in the absence of sone factor by which I coul d convert wages
into days, it would be entirely arbitrary to anard hi mexpenses in "sone"
proportion to his wages. Accordingly, | again steer a md-course and award
himonly a mninal anount of one week's expenses.

In 1977, Reyes worked for (ozza for about 5 nonths and paid $3.50
each day to commte to work there. The Specification shows roughly
$3000.00 in earnings for that period and General (ounsel clai ns about
$250. 00 in expenses. |n 1978, he worked for Gozza for about 6 nonths and
spent either $2.50 or $3.50 to commute to work. The Specification shows
roughly $7000.00 in earnings during that tine and General (ounsel clains

about $350. 00

¥ as Terrones is Gozza Farns.
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in coomute expenses. About 1979, he testified he paid $2.50 or $3.50 to
ride to Gozza, but he only worked one and a half nonths. The
Speci fication shows about $5000 in earnings at CGozza and General Gounsel
clai ns about $37.00 in expenses. hce again, for each of these years,
though | believe there is sufficient proof that he had commting expenses,
there is noreliable way to convert wages into days; once again | wll
grant a mninal award of one week's expenses for every quarter in which
earni ngs are shown.

| agree with Respondent, however, that Reyes testinony about
commute to work expenses at Doubl e-D (he didn't renenber "anynore" how
much "we used to pay to get there") is insufficient to support a claimfor
expenses. Respondent al so excepts to any cla mfor union dues deduct ed
fromhis pay at CGozza prior to the execution of a contract on Qctober 19,
1980. For the reason stated earlier, | wll strike all credit for dues
cl ai med between June 3, 1980 (when the ol d contract expired) and Qct ober
19, 1980 (when the new contract was executed.)

23. | DELFONSO GOMZ RODR G EZ

Respondent contends that gross backpay shoul d be stricken for
the first quarter of 1976 in light of Gomez's testinony that he (1) only
recal | ed | ooki ng work at Livacich and Wchinura after his discrimnatory
layoff; (2) that he was i mmedi atel y hired when he asked for work and (3)
the Specification indicates that he did not start working Livaci ch and

Whimura until the second quarter.
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persons of the discrimnatee’ s skill and experience, he may "justifiably"

quit them See also, Whited Farnworkers of Anerica (Qdis Scar borough)

1986, 12 ALRB No. 23, p. 5, citing Knickerbocker P astic Gonpany I nc.
(1961) 132 NLRB 1209, 1214, 15.

Respondent contends that since "there is no evidence to suggest
[Gnez's] quit at Encenitas Horal was attributable to anything other than
[his] personal desires,” the burden was on General Counsel to prove that
Gonez had a legal |y cogni zable justification for quitting. O the
contrary, it seens to ne that Canpbell's testinony that Gonez disqualified
hi nsel f from"heavy" plastic work is a sufficient indication that Gonez' s
| eaving was "due to the nature of the departed interi menpl oynent." The
burden thus shifts to Respondent to prove that his quitting was not

justified. (See KSLMAM & KSD FM (1985) 275 NLRB 1342, 1343, at n. 13

where the Board indicates that only in the absence of any evi dence

what soever that the quitting was attributable to reasons other than
obscure personal desires of the claimant, does the Respondent not have the
burden of proving that the nature of the enpl oynent was not the reason for
quitting.) Respondent has not nade such a show ng.

24,  JESUS ANGALDO CARRI LLO

The parties stipulated that Ansaldo Carillo died on
Novenber 18, 1986. The backpay specification is accepted as
witten. Respondent is ordered to pay the estate of Ansaldo

Carillo the anounts clainmed in the Specification.
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25. EFREN FLGRES

Respondent obj ects only to General Gounsel's claimfor commute
to work expenses at (cean M ew on the grounds that Hores testified that
he got noney for taking riders. General (ounsel clains only $3.00 in
comut e expenses for the first quarter of every year from 1980-1987.
Hores testified he general ly recei ved enough noney to cover his
expenses, that sonetines it is enough, sonetinmes nore than enough, but
"wthinthis |last year"” he has not been able to cover his costs. O this
record, | cannot determne that he is entitled to any coomute to work
expenses. They w || be stricken.

26. FRANO SCA M RANDA

Respondent contests only the credit for dues paynents during
Mranda' s period of enpl oynent at Cozza Farns, SKF Farns and Seabr eeze.
The first two are disputed on the grounds that Mranda coul d not recall
that she worked at either place.

| have already said that | believe that the effect of General
Gounsel 's admssion that a discrimnatee had interins of certain anounts
and at certain pl aces renoves those particul ar issues fromthe case; to
the extent that Respondent chooses to contest either point, it has the
burden of proving other than what General Gounsel is wlling to concede.

Accordingly, in the absence of Respondent's carrying that
burden, | take it as established by the pl eadi ngs that Mranda worked at

ozza and SKF. Snce all | knowis that contracts with
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XV:1236.) General Gounsel contends that the Specification is not
necessarily accurate as to when Gonez began to work at Livacich. Wile
that is true, the inference Respondent woul d have ne draw seens the nore
reasonabl e one on the record as a whol e.

Inlight of Gonez's testinony that he worked 6 or 7 nonths a
year at North Gounty and woul d "rest” for the remai nder of the year,
Respondent further contends that no search for work expenses shoul d be
al l oned when he wasn't working at North GCounty. In the first place,
Gonez testified that he searched for work when "resting,” which indicates
he used the word as a synonymfor being unenpl oyed; * equal | y i nportant,
the Specification indicates that during the very periods of "rest" which
Respondent seeks to define as wthdranwals fromthe job narket, Gonez had
interins fromother enployers.

Respondent contends that Gonez did not testify about any
comute to work expenses at North County Gowers. n the contrary, he
testified that he paid $1.50 each day, 5 days a week to comute. (XV,
p. 1255.) He also testified that he worked at

%(By Respondent's Gounsel )

Q kay. Sr, when you rested -- when there was no work for you
at the Gange Gounty (sic) -- at the North Gounty G owers, is it
true that you woul d | ook for work while you were resting?

A | always | ooked for work. | also worked in nard
Wth a contractor whose name was Quevas or sonet hi ng
like that.
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| east six nonths at North Gounty every year he worked there until his
final year and the Specification duly indicates at |east two quarters of
earnings at North County in 1977, 1979, 1980, 1981, 1982, 1983.
(XV:1268.) Accordingly, I will award him$7.50 a week for 13 weeks in
every quarter in which his earnings equal or exceed his average at North
Gounty G owers; in quarters in which his earnings are less than this
average, | wll award himthe nornal quarterly expenses multiplied by the
ratio of his actual quarterly earnings to his average quarterly earni ngs.

Fnally, Respondent contends that Gonez's quitting work at
Encenitas Floral in 1981 was unjustifiable and that, as a result, the
earnings of the enpl oyee who repl aced himat Encenitas Horal earnings
shoul d be inputed to hi mthroughout the backpay period. Gonez hinsel f
only worked at Horal for one week and earned $221.00. (X X 1517.)

Al we know (fromEncenitas Horal's personnel director, Dora
Canpbel 1) is that Gonez "voluntarily quit,” see X X 1517, because he
disqualified hinself fromplastic work, and that the nan who repl aced him
was assigned to the sane kind of "heavy tasks." (X X 1513.) The general
rule is that having obtai ned substantially equival ent enpl oynent, backpay
claimants cannot abandon it wthout justifiable cause, wthout al so
incurring a willful |oss of earnings. ark Hardwood Conpany (1957) 119
NLRB 1130, 1136, 1139. But where the jobs are nore burdensone than those

the discrimnatee held with Respondent, or unsuited to
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union security clauses were in effect at Gozza and SKF during the periods
in question, | wll permt the claimfor dues remtted under them
(XM1:1444.) However, | also know that the Seabreeze contract, was not
executed until Decenber 23, 1982. Inline wth ny previous treatnent of
dues clains where there is specific proof of the execution date of a
contract, | wll only anward dues after that date. S nce the claimfor
dues in the fourth quarter of 1982 is only $1.45, | see no reason to
proportionalize it. The entire claimwl| be stricken.

27. ANEL RNl Z MINXZ

The parties stipulated that Qtiz Minoz died on
Qctober 27, 1987. (Joint 1). The Specification is accepted as witten.
The anount of backpay clained is payable to his estate.

28. ESPERANZA RAMXS

Respondent initially clains that Ramos’ backpay shoul d be
of fset by additional earnings not contained in the Specification, on the
basis of her testinmony that she worked for two or three nonths (10 or 11
weeks around August 1976, picking peppers and squash, earning $19/day, 6
days a week ($114/week). A though | have sone doubts about anybody's
ability torecall these sorts of details, her recollection was too
precise to ignore: an additional $1140 ininterins will be attributed to
the third quarter of 1976.

Respondent al so contests the expenses clained for Ranos on the

grounds that her testinony was too vague to support any
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clains. She did testify that she woul d | ook for work sonetines all week,
sonetines less (3 or 4 tines), depending on the noney she had. She
originally thought she paid $4.00 a ride; then she testified that she
actually paid the raitero | ess than $4.00, but that the cost of the bus
ride to the border where she net the raitero, brought her total expense
to $4.00 per outing. Wen asked how frequently she had the noney to | ook
for work, she could only answer "nore times than not," and it nay have
been two out of three tines between July 1976 and Decenber 1976, that she
did not have the noney. The sane percentage obtained in 1977. Qe
again, constrained by the need to be fair to the discrimnatee w thout
providing a windfall to her, | will awnard only one week's ($4.00/day x 3
days) search for work expenses during each quarter of the backpay peri od.

29. JGsE LEON DAS REHAS RODR GEZ

O the basis of testinony fromboth Ruelas' wife and his
daughter that Ruel as died, General (ounsel contends that she has
established that Ruel as is deceased. Respondent argues that, because it
notified General Counsel that it would only accept a death certificate as
proof that a discrimnatee was dead, testinonial proof is insufficient to
establish death. Respondent cites absolutely no authority for its
inplied premse that death is only provable by death certificate.

It istrue that owng to a presunption of "continuing life,"

General (ounsel had the burden of proving that
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Ruel as i s deceased, but that is no warrant for the proposition that
testinonial evidence wll not suffice for this purpose. To the contrary,
it is said that "the nost satisfactory proof of death is by the direct
testinony of a wtness to the fact, but death rmay al so be established by
i ndi rect evidence, such as the wearing of nourning by the famly, or the
testinony of relatives." Death, 22 Am Jur. 2d 8544,

30. MR A ESTHER RELAS SALDANA

Maria Esther Ruelas was killed in the sane accident as Jose
Ruel as. (Respondent does not dispute the fact of her death.) The
Speci fication contains coommute to work expenses and cl ains for paynent of
dues at interi menpl oyers. Respondent contends that both nust be
stricken. | agree as to the commute expenses whi ch, in the absence of
her testinony, have not been established. However, the claimfor dues
deducted fromher check at Egger during periods in which the parties
stipulated that a contract containing a union security provision was in
effect, wll be allowed. Dues clains wll be disallowed after April 6,
1980, the last effective date of the contract. Wth these nodifications,
the Specification is accepted and Respondent is ordered to pay the
anounts clainmed to the estate of Maria Esther Ruel as Sal dana.

31. MR A RO5AR O RHELAS

Respondent argues that because Rosario had $12. 00 per week
commute to work expenses at kegawa, her search for work expenses shoul d

be disallowed in the second quarter of 1976. As
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di scussed previously, | wll not deduct search for work expenses from
commute to work expenses. However, | do not believe General (ounsel has
proven enough to justify nore than a mninal award. Rosario testified she
pai d $1.00/day to go to the border, four tinmes a week, but she did not
speci fy how many weeks she | ooked. | wll award one week's expenses.
Respondent al so argues that | ought to strike the claimfor
$20. 00 per week which Ruelas paid the friend with whomshe lived in Los
Angeles (fromthe third quarter of 1978 to the end of 1979) because her
friend did not require her to pay rent. There is no contention that she
did not actually pay $20.00 per week. Since even a "contractual" rent is
voluntary in the sense that agreenent to the contract is not conpelled, |
see no reason to distingui sh between reasonabl e expenses incurred through
"noral " obligations as opposed to expenses incurred through | egal
obl i gati ons.
S nce Ruel as' earnings at Beatrice Wndow are
considerably lower for the fourth quarter of 1978 than they are for any
ot her quarter, Respondent seeks to have ne credit her wth her average
earnings at Beatrice for that quarter on the basis of her testinony that
she was never |laid off fromBeatrice. | decline to do so. The
dimnution of earnings could be attributable to a dimnution of work for
a variety of reasons; it does not necessarily indicate a | ack of reported

ear ni ngs.
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32. GIMA MRGAR TA RELAS

Wth the exception of a brief period of enploynment at Livacich
and Wchinura in 1976, Ruelas worked only at Egger and Gii o from 1976-
1984. She ceased working there when the conpany shut down. Respondent
contends that the fact that she would not | ook for other work during her
periods of |layoff fromEgger and Ghio, coupled wth the fact that in a
nunber of quarters she had "rel ativel y' | ow earnings, neans that she
renoved hersel f fromthe job nmarket during those peri ods.

Although | believe a fair reading of Ruelas testinony |eads to
the conclusion that Ruelas did wait to be recalled by Egger and Ghio, |
do not believe this neans she took herself out of the job narket by doi ng
so. S nce she was only a seasonal enpl oyee at kegawa, it seens to ne
that waiting to be recalled for other seasonal enpl oynent shoul d not be
considered a wthdrawal fromthe job market. Kawano Inc. (1983) 9 ALRB
No. 62, ALJD p. 40. Indeed, as Respondent admts, while working at Ghio,
Ruel as earned approxi mately the same amount as she earned at Respondent.

Respondent al so objects to the commute to work expenses cl ai ned
by General Gounsel. Ruelas testified that she paid $10.00 per week for a
ride to kegawa, and that she paid $15.00 per week from 1976-81, and
$20.00 from1981-1984, to comute to Ghio. There is thus a $5. 00 week
differential during the earlier period and a $10. 00 week differenti al

during the latter period. The
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Speci fication anards expenses in odd anounts which | suspect are
proportional to her earnings, but it is not at all clear to ne upon
what base the proportions are figured. Onhce again, because it is clear
Ruel as had sorme expenses, but there is not enough evi dence concerni ng
how many weeks she incurred such expenses, | wll provide a mninal
award of one week's expenses during each quarter.

Fnally, Respondent contends there is no evidence that she
ever nade any dues paynents to union. However, QX 14, (her check
stubs fromEgger and Ghi o) indicate that dues were deducted. In view
of Respondent's further admssion that there was a col | ective
bar gai ni ng agreenent between Egger and Ghio and the UFWat | east
through April 6, 1980, | wll allowthe clai ned expenses through that
dat e.

33. ANTONA RUZ

Respondent objects to two features of Ruiz's backpay claim the
nost inportant of which is its duration. General Gounsel clains backpay
through the end of 1980, but because no interins appear after 1978,
Respondent contends that Ruiz's backpay should end after 1978.

Ruiz was an elderly witness. She renenbers |ooking for work in
1977 and being told she was too old even then. The |ast year she recall ed
wor ki ng was 1979 when she | ooked "at tines" but "then" got sick and had
hi gh bl ood pressure and "couldn't" work anynore. She also admtted she

was too sick to respond to a July
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31, 1979 recall notice. On the record as a whole, | agree wth
Respondent: backpay wi |l be stricken after 1979.

Al t hough Respondent contends that no evi dence supports General
Gounsel 's claimfor commute to work expenses, Ruiz said she worked only
Fridays and paid $2.00 per day for aride. | wll award her $2.00 for
every Friday in each quarter of her backpay peri od.

34.  JCGBE PEREZ SERRAND

The Specification for Serrano shows no interins until the fourth
guarter of 1976, and only sporadi c earnings up through the third quarter
of 1977 when he started work at Artinex Iron. He worked at Artinex until
the second quarter of 1979 when he left Artinex “to find a better job."

Respondent contends that Perez Serrano’s quitting his job at
Artinex for the reason given represents a w | ful abandonnent of
enpl oynent. However, if one | ooks carefully at the Specification, it is
not clear that when he quit Artinex, it was payi ng wages anywhere
conpar abl e to what he woul d have recei ved in Respondent’'s enploy. In the
first quarter of 1978, he only earned slightly nore than $28. 00 and whil e
his earnings rose during the second quarter to $1400, they dropped to
nothing inthe third
NNy

HErrrrrrr
LIrrrrrr
HHrrrrrr

- 126-



quarter.® 1In the face of evidence that during three of the eight
quarters spanned by his enpl oynent at Artinex, he had practically no
earnings, | decline to conclude that his work at Artinex was conparabl e
to that of Respondent. Accordingly, quitting to find a "better job" is
justifiable.

Respondent al so objects to the commute to work expenses cl ai ned
for his period of Artinex enpl oynent. S nce Serrano didn't renenber how
much it cost to go Artimex, these clains wll be stricken. Asimlar
| ack of specificity attends the commute expenses clained for 1979, 1981
and 1982. They, too, wll be stricken.

Respondent al so objects to the rental expenses clai med on
behal f of Perez Serrano, claimng that his testinony was confused.

General (ounsel concedes that, except for his rental expenses at the

begi nning of his nove to R verside ($150.00 per nonth), his testinony was
"uncertain." Serrano recalled living in Rverside for a year when his
rent went up once or twice by $20.00 or $25.00. Thus, in 1980 it woul d
have been $175.00 per nonth at

%\Wii | e Respondent contends that this fall-off nust be due to his taking a
| ong honeynoon, neither he nor his brother recalled his taking any tine
off during that period. Mreover, in viewof the fact that in first
quarters of 1978, and of 1979 he had | ess than $75.00 total earnings from
Atinmex, it is at least as likely that the explanation for |ack of
earnings in any other quarter is that there was sinply no work avail abl e
to himas it is that he was honeynooning. Indeed, to ny mnd, |ack of
availability of work is even nore likely since a three nont h honeynoon
appears excessive in the face of these earnings.
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which point it went up another $20.00 per nonth. Indeed, Serrano recalled
payi ng about $190.00 "the third time," where it remained until it went up
to $230.00 in March 1985. At another point, however, he testified the 1985
increase was to $320.00. S nce Serrano recalled "four increases,” the
first two of which took himto about $190, | find that he was payi ng
$210.00 in 1984 since, | believe he was nore likely to accurately remenber
the progression in, rather than the anounts he paid.

35. MATI LDA de AREVALO

Respondent attacks three el ements of the Specification. Frst, it
contends that gross backpay should termnate as of the third quarter of 1976
when no earni ngs are shown on the grounds that Areval o testified she coul d not
wor k because she had an operation. Arevalo's testinony was quite confused as
to the dates of her operations, but she clearly testified that she had one in
1976, as a result of which she couldn't work. S nce the Specification shows
earnings in the second and third quarter, and ostensible earnings only in the
fourth quarter of 1976, it seens nore likely than not that she had the
operation in the fourth quarter. Backpay wll be stricken for that quarter.

However, | reject the argunent that because she testified that
traveling becane too difficult after her operation and she had to cease
work again, that backpay shoul d be tolled because it woul d have been too
difficult for her to work at kegawa. Snce (1) it is extrenely difficult

to follow her chronol ogy and (2) she
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i nsi sted she did not abandon the job narket and (3) since the
Specification clearly shows interimearnings from1977-83, | decline
to find that she could not commute to work.

Respondent al so contends that Areval 0's commute to work cl ai ns
are unsupported by the record, except for her stint at Yascoches when she
pai d a boy $15.00 a week for a ride. Respondent points out there is no
testi nony about how many weeks she worked at "Yascoches." S nce Areval o
di stingui shed Yascoches from Livaci ch and Wchi mura (X 1011), and since
the nane of the enpl oyer does not ot herw se appear on the Specification,
| agree with Respondent that the $15. 00/ week figure cannot be utilized
anywhere. General (ounsel argues that de Arevalo is entitled to half the
commut e to work expenses her husband i ncurred because she rode to work
wth himto Livacich and Wchinura and Senpre Viva Farns. Even if, based
upon community property |aws, that woul d be the case, | cannot find any
testinmony about her husband' s expenses fromwhich | coul d cal cul ate hers.

Fnally, because Arevalo testified that, during her years at
S enpre Miva, she worked only when they call ed her, Respondent urges that
during those quarters of no earnings at Senpre M va gross backpay shoul d
not accrue. | disagree. S nce there is no evidence that she refused
work at S enpre Miva Farns, it seens to ne that she sinply substituted
one seasonal job for another and waiting to be recalled for it shoul d not
be treated as a wthdrawal fromthe job narket. See Kawano Inc. (1983) 9

ALRB No. 62, ALID p. 40.
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36. ESPERANZA D AZ

Respondent argues that all backpay shoul d be stricken for O az
after August 20, 1980 when she failed to respond to an offer for a full-tine
position at Encenitas Floral. The difficulty wth the argunent is that |

cannot find any proof that D az received such an offer.*

According to her,
she was laid off in due course and that was that.

Respondent al so contests the claimfor commute to work expenses
for the second quarter of 1976 on the grounds that no testinony supports
it. | agree; the claamfor that quarter wll be stricken.

Respondent further contends that no testinony at all supports the
claimfor commte expenses at SKF Farns and Kenji lguchi. | would agree
except that it is not clear to ne that commte expenses are being clained for
SKF. During the period for which expenses are clained (the fourth quarter of
1982,) Diaz al so worked for Seabreeze and she testified she paid $2. 50 day/ 6
days a week ($15.00) to commte there. The only el ement mssing for

conputing an award is the nunber of weeks she worked. S nce there was

obvi ousl y enpl oynent there, and since she is entitled to the

3Had Respondent i ntroduced evi dence as to how the recal | notice was sent to
Daz, it mght have relied upon the presunption that a letter mailed to an
addressee was received, but 1t offered no evidence sufficient to raise the
presunpt i on.
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di fference between her commte expenses at Seabreeze and her commte
expenses at lkegawa, | find nyself agai n having to choose between denyi ng
any claimand arbitrarily fixing one. In accord wth ny practice of
providing only a mninmal award when it is clear that there were expenses,
but not clear how rmuch, | wll award her only one week's expenses.

She al so testified she had $15. 00/ week expenses at Frazee (at
$2.50/ day x 6 days week), but once again she did not testify how nany
weeks she worked. S nce she earned at | east $1400 each quarter of her
enpl oynent there, | wll again provide a mninmal award of one week for
each quarter. The sane considerations apply to her enpl oynent at Sobay
Farns where she testified she had net commute expenses of $7.50/ week: |
Wil again credit her wth one week's expenses for each quarter.

Respondent' s final contention concerns the anmounts cl ai ned for
dues. Since the SKF contract was only effective between 1980-1982, the
dues claimfor the fourth quarter of 1979 is stricken. S nce the
Seabreeze contract expired April 6, 1982, the dues claimw || be stricken
for the third and fourth quarter of 1982. (XM 1: 1445.) Fnally, the
dues clainmed for the second quarter of 1982 shoul d be reduced to conform

to the stipulation (IX 913-14.)

37. MARA GRJA

Garcia is a mssing discrimnatee. The backpay Specification

is accepted as witten. Respondent is ordered to
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pay the anounts cl ai ned to an escrow account to be held for two
years.

39. AN TA PAAGM NO

Respondent contends that because it did not stipulate to union
dues for the fourth quarter of 1978, the first quarter of 1979, and the
third and fourth quarter of 1983, no evi dence supports them | agree.
(See Sipulation X X 1539-40. )

40. FRANA SCA ROMAN

Respondent argues, first, that backpay should be tolled for the
period of tine Ronman was unabl e to work because she had a herni a
operation. However, Ronan also testified that the operation was
necessary because of an injury suffered at kegawa. DO sability suffered
fromthe gross enpl oyer does not toll backpay, GMart Corp. (1979) 244
NLRB 547; Mbss Planning M1l Co. (1953) 103 NLRB 414.

Dora Canpbel | of Encenitas Horal testified they recall ed Ronan
in August of 1981, but that she did not respond. A though Ronan hersel f
was not sure of the date, it appears she abandoned the job narket in 1981
to go to Mxico to care for her nother. A though | believe her tripto
Mexi co constitutes renoval fromthe job narket, and thus tol|ls backpay
for that period, I do not see any need to correct the Specification to
take the trip to Mexico into account. There is no gross backpay cl ai ned
for the ostensibl e period of her renoval.

F nal |y, Respondent objects to the dues clained for the third

and fourth quarters of 1978, 1979 and 1980, and the third
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quarter of 1982. Snce the parties stipulated that there was an execut ed
contract in effect at Seabreeze fromMarch 20, 1979 until April 6, 1980,
dues wll be allowed for two thirds of the third and fourth quarters of
1979, and for half of the fourth quarter of 1980. Al other clains at
Seabreeze wll be stricken.

Because the parties stipulated that a contract wth a uni on
security clause was executed sonetinme in My 1978 between the UFWand SKF
Farns and the contract expired on April 6, 1980, Ronan is only entitled to
be rei nbursed for dues for one week during the third quarter of 1980. She
Is again entitled for dues fromNovenber 1, 1980 based upon the parties'
stipulation that a new contract wth a union security clause was executed on
that date. S nce the only information in the record about the contract
between the UFWand Encenitas Floral, and between the UFWand Cozza Farns,
indicates that contracts wth a union security clauses were in effect during
the entire period of her enpl oynent at both places, dues clains wll be
allowed for the third quarters of 1978 and 1983.

41.  JUAN RUBALCABRA

Respondent does not contest any el ement of the
Speci fication respecting Rubal caba. A though he is not listed as a
mssing discrimnatee, | cannot find that he testified. The
Specification is accepted as witten; the anount to be placed in escrow

for two years.
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RECOMMENDED CGREER

| recoomend that General Gounsel's formul a be accepted; that the
begi nning and end dates of the liability periods be accepted; that the
Specification be nodified to the extent necessary to conformto this
Deci sion, that backpay be recal cul ated within 30 days of the date of
i ssuance of this Decision; and that Respondent's obligation to nake whol e
its enpl oyees be di scharged by payi ng the anounts so cal cul ated pl us
additional nonies accruing to the date bona fide offers of reinstatenent
are tendered by Respondent, plus interest cal cul ated i n accordance wth

the Board s decision in Lu-Ete Farns, Inc. (1985) 8 ALRB No. 55.

DATED February 26, 1990

ol

THOVAS SCBEL
Adm ni strative Law Judge
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