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DEQ S QN AND CERTT H CATI ON
Apetition to decertify the Lhited FarmVérkers of Awrica, AH.-AO

(WAWor Lhion) as the certified coll ective bargai ning agent of all the

agricul tural enpl oyees of Minn Packi ng Gonpany, Inc. (Enployer) in the Sate of
CGiliforniawas filed on June 17, 1988, by Petitioner Ernesto Grcia (Grcia).?
A decertification el ection was thereafter conducted anong the agricul tural

enpl oyees of the Enpl oyer by the Regional Orector of the Salinas Region of the
Agricultural Labor Relations Board (ALRB or Board) on June 23, 1988. The
initial tally of ballots indicated that 11 votes were cast for the Lhion, 29 for
“"No Lhion," and 30 chal |l enged bal | ots renai ned unresol ved. Thereafter, as

provided by Title 8 Glifornia Gxde of Regul ations

YAl dates refer to 1988 unl ess ot herw se i ndi cat ed.



section 20363, the Regional Drector conducted an investigation into the
eligbility of voters who cast the challenged ballots. The Regional
Drector's revised tally of ballots showed that 11 votes were cast for the
Lhion, 29 for "No Lhion," and 4 challenged ballots remained unresol ved.?
The Board affirned the Regional DOrector's resolution of the chall enged
bal | ots i n Mann Packi ng Gonpany, Inc. (1989) 15 ALRB No. 11.

The Lhion tinely filed 10 objections to the conduct of the el ection
or to conduct affecting the results of the el ection, of which the Executive
Secretary set tw for hearing, viz.,

(1) whether the Enpl oyer inproperly instigated, assisted, supported and/ or
encour aged the decertification canpai gn, and

(2) whether BFnesto Garcia is an agent of the Enpl oyer, and if so, whether he
nade i nproper promses of benefits to unit enpl oyees.? A hearing on the

obj ections was hel d before Investigative Hearing Examner (I1HE Barbara D
Mbore on Qctober 9 and 10, 1989, in Slinas, Glifornia. The | HE found t hat
Garcia was an agent of the Enpl oyer at two neetings of unit enpl oyees hel d one
day and two days prior to the election, and that in that capacity he had nade
statenents and/or promises that inpermssibly tended to interfere wth the free
choi ce of the unit enpl oyees in the upcomng decertification el ection. She

al so found that while the Enpl oyer had no prior know edge of the circul ation
and filing

?The Regional Director sustained the chal | enges to 26
bal!g;tjs cast by enpl oyees who had not worked during the eligibility
peri od.

¥ The first issue consolidated objections 1, 2 and 3, while the second i ssue
consol i dat ed objections 6 and 7.
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of the decertification petition by Garcia, and had not assisted himin his
decertification efforts, conpany personnel had al so engaged i n conduct t hat
I ndependent |y warranted setting aside the el ection. The Enpl oyer filed
exceptions wth a supporting brief. The Lhion filed no exceptions to the IHE s
decision, nor didit file a response to the Ewl oyer's excepti ons.

The Board has consi dered the recomnmended deci sion of the | HE and the
exceptions and supporting brief filed by the Enpl oyer, and has deci ded to
certify the results of the el ection.

STANDARD OF M BW

The chief neans by which the Agricultural Labor Relations Act (ALRA
or Act) neets its stated goals of ensuring peace in the agricultural fields by
guaranteei ng justice for all agricultural workers and stability in | abor
relations is by the provision of secret ballot elections in which the free
choi ce of those workers for or agai nst representation by a | abor organi zation
can be expressed. Wiether that choice is between representati on and non-
representati on or between decertification and a continuation of certification,
the Board views the effectuati on of enpl oyee free choice as one of its
fundanental goal s.

W therefore review objections to decertification
el ections wth the sane rigor wth which we scrutinize obj ections to

representation el ections. (Jack or Mirion Radovich (1983) 9 ALRB No. 45.) W

are also mndful that we are required to certify the results of a free and fair
el ection pursuant to the provisions of Labor Gode section 1156. 3(c) unl ess we

are per suaded
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that sufficient reasons exist for us not to do so.? (Aco
Seed (. (1988) 14 ALRB N\b. 6.)

In effect section 1156.3(c) creates a presunption in favor of
certification, whether of a representation or decertification el ection (see,

e.g., Rline Nursery . v. ALRB (1985) 169 Gil . App. 3d 247 [216 Cal . Rptr.

162]), which a party objecting to an el ection bears a heavy burden to overcone.

(Bright's Nursery (1984) 10 ARB Nb. 18.) S nce we have | ong enpl oyed a

realistic "outcone-determnative" test and have rejected a highly techni cal
"l aboratory conditions" standard for determni ng whet her an expressi on of
enpl oyee free choice wll be set aside (see, e.g., Triple E Produce Gorp. v.

ALRB (1983) 35 Gal.3d 42 [196 Gal . Rotr. 518]), a party, whether | abor

organi zation or enployer, objecting to an el ection can neet its burden by a
show ng of specific evidence that misconduct occurred and that this msconduct
tended to interfere wth enpl oyee free choi ce to such an extent that it

affected the results of the election. (Bight's Nursery, supra, at pp. 6-7.)

W nay al so consider, as an additional factor, the nature and extent of the

alleged msconduct in light of the nargin of victory. (See, e.g.,

4 Section 1156.3(c) provides in pertinent part:

If the board finds, on the record of [an objections] hearing, that any
of the assertions nade in the petition filed pursuant to this

subdi vision are correct, or that the el ection was not conduct ed
properly, or misconduct affecting the results of the el ection
occurred, the board may refuse to certify the election. Uhless the
board determines that there are sufficient grounds to refuse to do so,
it shall certify the election.

16 ALRB No. 15 4.



Slva Harvesting, Inc. (1985 11 ALRB No. 12 [el ection set asi de where

enpl oyer's furnishing of grossly inadequate eligibility list reasonably tended
to affect enpl oyee free choice, and swtch of only 6 votes woul d have changed
el ection out cong].)

AENCY G- ER\ESTO GARO A

The | HE found the conduct of Garcia at the neeting hel d on June 21
wth the broccoli crew and the neeting on June 22 wth the entire unit, to be

wthin the rule of Futuramik Industries, Inc._ (1986) 279 NLRB 185 [121 LRRV

1314], and therefore sufficient to support a finding of apparent authority on
the part of Garcia to speak and act for the Enployer. (IHE s recommended
decision (IHD) at pp. 48-50.)5 In Futuramk the enpl oyee-agent had attended
three neetings between nanagenent and enpl oyees at whi ch she had stood wth the
nanagenent representatives, and during at |east one of the neetings answered
questions fromthe unit directed to the conpany's president. (Id. at p. 185.)
The enpl oyee, noreover, had al so acted as the agent of the enpl oyer in
threatening to report other enpl oyees to welfare and i nmgration authorities if
they voted for the union. (lbid.)

Here, by way of contrast, the uncontroverted record shows t hat
Garcia never stood wth nanagenent representatives at the neeting and never
answered questions fromthe unit directed to the nanagenent group. Mre

fundanental |y, however, it is also clear

¥ The Enpl oyer' s argunent asserting the absence of its know edge or
ratification of Garcia s conduct is wthout nerit in the context of apparent
authority. The Bnployer's know edge or intentions are inmaterial when the
inquiry goes to the reasonabl e i npact of the putative agent's conduct on third
parti es.
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fromthe record that the nenbbers of the unit coul d not reasonably believe,
under all the circunstances, that Garcia was speaking or acting for the

Bl oyer. (See Futuramk, supra, at id., citing Gmmunity Gash Sores (1978)
238 NLRB 265 [99 LRRVI1256] and B-P QustomBui | di ng Products (1980) 251 NLRB
1337 [105 LRRVI1368].) As the IHE correctly found, the Enpl oyer had no prior

know edge of Garcia' s decertification efforts and took no part in them?
Grcias desire to decertify the Lhion was, additional |y, cormon know edge in
the unit, this being his third attenpt to do so. Garcia, noreover, engaged in
no conduct on behal f of the Enpl oyer that coul d i ndependently establish agent
stat us.

V& thus conclude, contrary to the IHE that the |aw of Futuramk
does not justify a finding of apparent authority on the part of Garcia
Rather, the opposite is the case since, under the totality of the
circunstances, the unit enpl oyees woul d not have believed that Garcia, even
under the version of the events credited by the I HE as occurring at the
neetings on the 21st and 22nd of June 1988, was speaking or acting for the

enpl oyer . ”

. footnote 5, supra. A though an enpl oyer's know edge or ratification of

an enpl oyee' s conduct is not dispositive of a claimof agency based on apparent
authority, an enpl oyer's | ack of awareness of an enpl oyee' s decertification
efforts and lack of participation in those efforts 1s part of the determnation
whet her, under the totality of the circunstances, enpl oyees woul d reasonabl y
bel i eve anot her enpl oyee to be acting or speaking for the enpl oyer.

TG. M Qratan, Inc. (1983) 9 ALRB No. 33 (famly relationship to
nanagenent, | ow | evel supervisorial status, and absence of i ndependent
notivation for filing decertification petition create basis for apparent agency
status), Gmunity Gash Sores, Inc., supra (enpl oyee's emssary role in
obt ai ni ng ot her enpl oyees'

(fn. 7 cont. on p. 7)
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BMPLOYER S GONDUCT D stri bution of
"No Lhion" Gaps
The IHE found that the distribution of caps bearing the | ogo "No

Lhion" follow ng the neeting between conpany officials and the entire unit on
June 22 constituted an i ndependent basis for setting aside the election. (I1HD
at pp. 56-62.) Uhder the credited version of the events surroundi ng the cap
incident Lillian O Gnnor, the Bl oyer's enpl oyee health and safety director
at the tine of the decertification election, ordered a sufficient nunber of
caps bearing the "No Lhion" |1 ogo on June 21 to enabl e each nenter of the unit
to have at least one cap if he or she so desired. A the conclusion of the
neeting on the 22nd, O Gonnor announced the avail ability of the caps and went
to the back of her vehicle where she had the caps in boxes. The workers
congregat ed around the vehicle as the caps were passed out. OGnnor did not
pass anong the workers distributing the caps, but nerely handed themout to any
enpl oyee that wanted one. A least one of the enpl oyees who testified for the
Lhion al so took caps. The enpl oyees were apparently eager to get the caps as
they were all distributed wthin tw or three mnutes. @Grcia, anong ot her

enpl oyees, hel ped distribute the caps.

(fn. 7 cont.)

statenents repudi ating union and cl ose connecti on between enpl oyee' s

predi ctions of consequences of failure to repudi ate union and conpany' s
subsequent transferral s create appearance of agency status), and Qi nn Conpany
(1984) 273 NL.RB 795 [118 LRRMI1239] (no apparent agency where supervi sor
neners of unit had | ndependent personal grounds for favoring decertification
and circulating petition).

16 ALRB No. 15 1.



n these facts the IHE found inpermssible intrusion into the
enpl oyees' free choi ce because 0' Gnnor was in a position to observe who did
and did not take the free caps. (IHDat p. 62.) In reaching her concl usion
the IHErelied on aline of National Labor Relations Board (N.RB or nati onal
board) cases which we do not find preferable to our own rule as articulated in

Jack or Mwrion Radovich, supra. Relying on other NLRB precedent, however, in

Radovi ch, we adopted our hearing of ficer's reasonabl e adj ustnent of the

conpeting interests in enpl oyer free speech and enpl oyee free choice. The

hearing officer stated that
[t]he nere distribution of buttons, unacconpani ed by any pressure on
enpl oyees to express a choice in wearing them is not an unfair |abor
practice, Farah Mg. . (1973) 204 N.RB 173, 175, nor is it grounds
to set aside an election. Hack Dot, Inc. (1978) 239 N.RB 929. There
is no evidence inthis case that any of Respondent's supervisors or
agents forced buttons on enpl oyees. _
(Admnistrative LawQficer's Decision at p. 52; enphasis
inorigina.)?

The evidence credited in this case by the | HE | i kew se shows that neither

O Qnnor nor harvest nmanager Rudol pho Gazarez, or any ot her supervisor, forced

the "No Lhion" caps on the enpl oyees. h the contrary, the enpl oyees sought

themout for thensel ves. Uhder

¥nafootnote to the Adninistrati ve Law Gficer's decision
vhi ch was omtted fromthe above citation, he distinguishes the situation found
in Allowex QGxrporation (1978) 234 NLRB 560 [97 LRRVI1369], a case relied on
inpart by the IHEin finding conduct sufficient to warrant setting aside the
election. In Allowex the enpl oyees were "approached by a supervi sor and
offered buttons.”" (Admnistrative LawQficer's Decision at p. 52, fn. 43;
enphasis inoriginal.) The Admnistrative Law Gficer, whose anal ysis on the
insignia issue we adopted, clearly found the unforced distribution of conpany
canpaign naterials different fromthe i npermssi bl e conduct in Bl ow ex.
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the clear principles of Radovich, which we find controlling, thereis no
violation of enpl oyee free choice in O Gnnor's conduct
sufficient to warrant setting aside the election. Ve therefore regject the

|HE s contrary recormendation. ¥

| nper mssi bl e Promses of Benefit

The | HE al so found that supervisor O Gnnor had stated at the neeting
of the entire unit on the 22nd that it "would be better" for the crew and that
the crew"would have a lot nore work” if the Lhion were decertified. (IHD at
p. 54.) The agency status of O @nnor was clearly established. As it is well
settled that such promses of benefit are proscribed when nade by an enpl oyer
or its agents, the I HE concluded that O Gonnor's statenents furni shed yet
anot her basi s upon whi ch the el ection nust be set aside.’ V& disagree as we
find the weight of the evidence preponderates agai nst a finding that O Gonnor
nade the illegal promses of benefit.

The proof that such statenents were made by GQnnor consists
solely of the testinony of Lhion wtness Sal vador Mirtinez Aval os.

Mrtinez Aval os, however, nade no nention of these statenents in his

decl aration given two days after the

9\ also reject the Enpl oyer's contention that the absence of a
tinely filed objection formal |y al |l egi ng such conduct prevented the IHE s
finding of a violation of enpl oyee free choice as a result of such conduct.
(hjection 1 set for hearing is broad enough to reach such conduct. Mbreover,
the Bnployer clearly litigated the propriety of the distribution of caps by
0" Gonnor .

Y The conjunction of both alleged statenents by OGnnor, i.e., that things
"woul d be better" and that the crew "would have a | ot nore work" renders
I napposite the Eployer's citation to NLRB precedent on enpl oyer statenents
E)gatfare not sufficiently specific to raise an issue of an unl awful promse of
nefit.
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el ection. Mreover, no other wtnesses corroborated his testinony that such
statenents were nade by O Gonnor or anyone el se. Neverthel ess, the testinony
havi ng been given by Mrtinez Aval os, the burden shifted to the Enpl oyer to
rebut it.

V¢ believe the Bl oyer did effectively rebut it for the fol | ow ng
reasons. Initially, wereect the IHEs negative credibility assessnent of the
testinony of supervisors O Gnnor and Gazarez due to her finding that the
neeting of the entire unit on the 22nd conmenced at approxi nately 9:00 a. m
rather than the late norning tine testified to by O nnor and Grcia? The
| HE however, neglected to consider the fact that the contenporaneous
decl arations of Lhion wtnesses Perez Herrera, Abel Mra, and Hlario A caraz
all indicated a late norning starting tine for the neeting, rather than a 9:00
am starting tine. Mreover, Lhion wtness A caraz, the Lhion's
representati ve at the Enpl oyer's operations at the tine of the decertification
election, testified that the neeting at which the entire unit was present i.e.,

on the 22nd, commenced "ar ound noon, cl ose to noon,

YThe significance of the starting tine of the neeting consists inits
rel ationship to the Bl oyer's asserted reason for the neeting. The Enpl oyer
contended that the neeting on the 22nd was for the purpose of communi cating to
the unit nenbers infornation about the tine and pl ace of the decertification
el ection obtained at the pre-el ection conference the sane norning. If, as the
| HE found, the neeting commenced about 9:00 am, it would have started and
finished before that informati on woul d have been avail abl e at the pre-el ection
conference that began in the Salinas AARB regional office at or about 9:30 a.m
and | asted between one-hal f hour and an hour. The Epl oyer's asserted reason
for the neeting woul d then have been denonstrated to be false, allowng the
inference of a different and i nproper purpose, nanely, to give Garcia a
platformto canpai gn for decertification of the Uhion.

16 ARB No. 15 10.



coul d have been twelve or 11:30, or sonething like that.” Wiile the conflict

bet ween the Lhion wtnesses' contenporaneous decl arations and their testi nony was
not considered by the IHE we find that conflict highly relevant for purposes of
credibility assessnent. (See, e.g., Kispy Krene Doughnut Gorp. v. NLRB (6th

Ar. 1984) 732 F.2d 1288, 1290-1291 [116 LRRVI2251].) Ve also find Acaraz's
testinony as to a late starting tine, which was unnentioned by the |HE highly
probative in favor of the later tine.? In sum as between the Lhion w tnesses'
cont enpor aneous declarations indicating a late starting tine, and their testinony
based on recol | ecti on over 16 nonths after the event indicating an early starting
tine, we credit the nore contenporaneous decl arations; we credit Acaraz's
testinony and declaration as to a late starting tine; and we credit O Gnnor's
and Garcia s testinony as to alate starting tine since it is consistent wth the
testinony of the Lhion's own wtnesses. V¢ therefore find that the preponderance
of the evidence indicates alater, rather than an earlier, tine for the neeting

on the 22nd vhen the entire unit was present.?

2\n¢ reject any negative inference as to supervisor Gazarez' s
credibility drawn by the IHE based on his initial statenents that he recalled the
neeting of the entire unit as starting at about 9:00 a.m, and his subsequent
uncontradi cted statenent that the unit neeting occurred after the pre-el ection
conference. V¢ believe that Gazarez's honest testinony of a poor nenory due to
advanci ng age sufficiently explains his confusion as to the starting tine.

YThe Enpl oyer's argunent that the starting tine of the all-unit neeting is
controlled by a stipulation entered into on the first day of the hearing is
erroneous. The parties stipulated that "the

(fn. 13 cont. on p. 12)
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Snce that is so, we find no reason to discredit Gazarez and
Jnnor, as the IHE did, based on the starting tine of the neeting. Their
testinony as to the content of the neeting on the 22nd where the entire unit
was present, including their denials that either one of themnade promses of
benefits to the unit in the event the Lhion were decertified, is therefore

credi bl e unl ess discredited for other reasons.” As they testified that
nei ther of themnade i npermssi bl e promses of benefit and their denial s were

corroborated by credible testinony fromthe Enpl oyer's other wtnesses, we find

that the preponderance of the

(fn. 13 cont.)

Enpl oyer paid the broccoli crewfor sone bins for tine that the crewspent at a
neeting on June 21, 1988, which occurred at approxi nately 10: 30 i n the norni ng,
and | asted for approxi nately 15 minutes, where harvesting supervi sor Rudy
Cazarez and personnel director Lil O Gnnor were present." The parties
subsequent |y agreed that the date was the 21st or the 22nd of June.

Unfortunatel y, under both parties' versions of the facts OGnnor and Cazarez
net wth the broccoli crew alone or together wth the other unit enpl oyees, on
bot h days, and conpensation was provi ded to the broccoli crewfor the neetings
on both days as well. Thus the stipulation is not specific enough to di spose
of the issue of the starting tine of the neeting on the 22nd. No party asserts
that the neetings began at the sane tine on both days.

Y\ find no reason to discredit Gizarez and OGnnor based
either on their responses to questioning fromunit nenbers at the neeting on
the 22nd wth the entire unit, or on their selection of the tine at which to
notify the unit of the upcomng el ection. Their wary response to questions from
the Lhion representative Alcaraz as to negative inpacts on present benefits or
policies of a decertification decision is understandabl e, and Gazarez's parti al
Inability torecall Acaraz as the source of such questioning is insignificant
inlight of his admttedly poor nenory. V& find nothing irregular intheir
vaiting until notified by the Board that sufficient signatures had been
gathered on the petition to justify holding an el ection before notifying the
unit that an el ection would occur. V¢ also reject the IHE s discrediting of
0" Gnnor on the basis of bias in favor of the Enpl oyer after she had | eft the
conpany' s service. (See David Feednan & @., Inc. (1989 15 AARB Nb. 9
[ enpl oyee no | onger enpl oyed by respondent conpany truly disinterested].)

16 ARB No. 15 12.



evidence is agai nst the naki ng of inpermssible promses of benefit by
O@nnor.® V¢ therefore reject the IHE s contrary finding.

As the Lhion has failed to bear its burden of
denonstrating conduct that reasonably tended to interfere wth enpl oyee free
choice, and in viewof the wde nargin of victory of the "No Lhion" vote, we
wll followour statutory nandate to certify the results of that choice.

CERIM H CATI AN

It is hereby certified that as a result of the el ection hel d anong
the agricultural enpl oyees of Mann Packi ng Gonpany, Inc. on June 23, 1988, a
najority of the valid ballots having been cast for "No Lhion,” the Lhited Farm
Wrkers of Anerica, AHL-AQ lost its status as, and therefore no | onger is,
the certified representative of those enpl oyees for purposes of collective

bargai ni ng as defined i n Labor de section 1155.2(a) concer ni ng

FETHETTELTT
NNy

Y e reject any dimnution of credibility in the Enpl oyer's worker wtnesses
based solely on their participation in decertification efforts agai nst the
Lhion. In the absence of sone actual proof of special affection for, or
particul ar benefits from their enpl oyer, enpl oyees who do not desire union
representation are not to be discredited nerely because of their attitude
toward the union. (Krispy Krene Doughnut, supra, at p. 1292.)

16 ARB No. 15 13.



enpl oyees' wages, hours, and worki ng conditi ons DATED

Novenber 1, 1990

BRIE J. JANGAN Chai rman®®

GREGRY L. GINOI, Mener

| VONNE RAMCS R GHARCBON - Mentoer

JIMBLLIS Mentoer

JCGEEPH C SHL, Menber

%G’The signatures of Board Menbers in al |l Board deci sions appear wth the
signature of the Chairnan first (if participating), followed by the signatures
of the participating Board nenfbers in order of their seniority.
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Mann Packi ng @., Inc. Gase \o. 88-RD 3-SAL
(WY 16 ALRB No. 15

CGAE SIMRY

Backgr ound

A petition to decertify the Lhited FarmVWrkers of Amwerica, AH-A O (UFWor
Lhion) as the certified collective bargai ning representative of all the
agricultural enpl oyees of Minn Packing G., Inc. (Enployer) in the Sate of
Glifornia was filed on June 17, 1988, by petitioner Ernesto Garcia. A
decertification el ection was thereafter conducted anong the agricul tural

enpl oyees of the Enpl oyer by the Regional Orector of the Salinas Region of the
Agricultural Labor Relations Board (ALRB or Board) on June 23, 1988. The
initial tally of ballots indicated that 11 votes were cast for the Lhion, 29 for
"Nb Lhion", and 30 chal |l enged bal | ot s remai ned unresol ved. Thereafter, as
provided by Title 8 Glifornia Gde of Regul ations, section 20363, the Regi onal
Drector conducted an investigation into the eligibility of voters who cast the
chal l enged bal | ots. The Regional Cirector's revised tally of ballots showed
that 11 votes were cast for the Lhion, 29 for "No Lhion", and 4 chal | enged
bal | ots remai ned unresol ved. The Board affirned the Regional Orector's

resol ution of the challenged ballots i n Minn Packi ng Gonpany, Inc. (1989) 15
ARB No. 11

I nvestigative Heari ng Examner's Deci si on

The Lhion tinely filed 10 objections to the conduct of the election or to
conduct affecting the results of the el ection, of which the Executive Secretary
set two for hearing, viz., (1) wether the Enpl oyer inproperly instigated,

assi sted, supported and/or encouraged the decertification canpai gn, and (2)-
whet her B nesto Garcia was an agent of the Enployer, and if so, whether he nade
i nproper promses of benefits to unit enpl oyees. A hearing on the obj ections
was hel d before Investigative Hearing Examiner (I1HE Barbara D More on Qct ober
9 and 10, 1989, in Slinas, Glifornia. The I Hz found that Garcia was an agent
of the Bl oyer at two neetings of unit enpl oyees hel d one day and two days
prior tothe election, and that in that capacity he had nade statenents and/ or
promses that inpermissibly tended to interfere wth the free choi ce of the unit
enpl oyees in the upcomng decertification election. She al so found that whil e
the Bl oyer had no prior know edge of the circulation and filing of the
decertification petition by Garcia, and had not assisted himin his decertifica
tion efforts, conpany personnel had al so engaged i n conduct that independently
warranted setting aside of the election. The Bl oyer filed exceptions wth a
supporting brief. The Lhion filed no exceptions tothe IHE s decision, nor did
it file aresponse to the Enpl oyer' s excepti ons.



Boar d Deci si on

The Board found that Garcia was not clothed wth apparent authority to speak or
act for the Enployer. Followng Futuramk Industries, Inc., (1986) 279 N.RB 185
[121 LRRM1314] the Board determined that even if Garcia had nade the statenents
attributed to himby the union's wtnesses, he had not stood wth the Enpl oyer's
nanagenent personnel during the neetings in question, nor had he answered
questions fromthe unit directed to the nanagenent personnel . Uhder Futuramk,
supra, therefore, he woul d not have been perceived by the nenbers of the unit to
be acting on behal f of the Enpl oyer. The Board noted its concl usi on was
confirned by the facts that it was common know edge wthin the unit that Garcia
was attenpting to decertify the Lhion, the present being his third attenpt to do
so, that the Enpl oyer had no prior know edge of Garcia s present decertification
efforts and had not assisted himtherein, and that Garcia had engaged i n no ot her
conduct that coul d be construed as acting on behal f of the Enpl oyer. Follow ng
its decision in Jack or Mrion Radovich (1983) 9 ALRB Nb. 45 the Board found the
uncoer ced distribution of caps bearing the logo "No Lhion" anong the nenters of
the unit did not warrant setting aside the results of the el ection, and found
that the preponderance of the evidence was in favor of conpany health and saf ety
director Lillian O @nnor's not havi ng nade i nper mssi bl e promses of benefit to
the unit nenbers. The Board therefore found that the Lhion had not net its
burden, and ordered the results of the decertification el ection to be certified.

* k% *

This Gase Sunmary is furnished for infornmation only and is not the official
statenent of the case or of the ALRB

* * %

16 ARE No. 15



STATE G- CALI FORN A AGR ALLTURAL

LABCR RELATI ONS BOARD

In the Mitter of:
MANNN PACKI NG GOMPANY, | NC

Epl oyer,
and
BR\ESTO GARO A

Petiti oner,
and

WN TED FARMIVRERS O
AVHRCA AH-AQ

Certified Bargai ning
Represent at i ve.

e e e e N N N N N N N N N N N N N N

Appear ances:

B nesto Garci a
Petiti oner

Terrence R O Gonnor
of Dressier & Quesenbery
for the Enpl oyer

BEmlio Hierta

of the Lhited FarmVWrkers
of Anerica, AH.-A O

for the Lhion

Before: Barbara D More

I nvesti gative Hearing Exam ner

Gse \o. 88-RD 3-SAL

CEd S ON G THE | NVESTI GATI VE HEAR NG EXAM NER




BARBARA D MOORE, Investigative Hearing Examner:
. PROEDRAL H STARY AND STATEMENT (F THE CASE

n January 22, 1976, pursuant to an el ection conducted by the
Agricultural Labor Relations Board (hereafter "ALRB' or "Board"), the Lhited
FarmVWrkers of Awerica, AH.-A O (hereafter "URW or "Lhion") was certified as
the excl usi ve bargai ning representati ve of all the agricultural enpl oyees of
Mann Packi ng Gonpany, Inc. (hereafter "Minn," "Conpany” or "Enpl oyer™) in the
state of Galifornia, excluding enpl oyees in the Enpl oyer's of f-the-farm packi ng
shed. (Minn Packi ng Gonpany (1976) 2 ARB No. 15) The WPWwas recertified on

January 30, 1986, followng a decertification el ection wherein the Lhion
obtained a n@jority of the votes cast.'

O June 17, 1988, yet another Petition for
Decertification (hereafter "Petition")? was filed with the Board. The
petitioner was Ernesto Garcia a nechani ¢ enpl oyed by the Gonpany. Pursuant to
the Petition, the Board held an el ection anong al |l unit enpl oyees on June 23,
1988. The Tally of Ballots showed the followng results:

“and other facts relating to the procedural history of this case are
contai ned in the Board' s Decision in Mann Packi ng Gonpany, Inc. (hereafter
"Minn Packi ng") (1989) 15 ALRB No. 11 of which | take admnistrative notice.

4 take adninistrative notice of the Petition and other salient docunents in
the Board' s official files inthe instant matter, including the o ections To
Gnduct @ The Hection And Gonduct Affecting The Results 0 The Hection fil ed
by the UFWon June 28, 1988.



W 11

No Lhion 29
Challenged Ballots 30
Void Ballots 0
TOTAL 70

S nce the nunier of challenged bal | ots was sufficient to determne
the outcone of the election, the Regional Drector of the Board' s Salinas
office investigated the chall enges and i ssued a Chal | enged Bal | ot Report to
whi ch the Lhion filed objections. The Board affirned the Regional Drector's
deci sion ®and, on August 14, 1989, he issued a Revised Tally of Ballots which
showed the follow ng resul ts:

Lhi on 11

No Lhion 29

Uhresol ved (hal | enged Bal | ot's 4
44

Meanwhi | e, on June 28, 1988, the UFWhad tinely filed objections to
the conduct of the election. S nce the remai ning chal | enged bal |l ot s woul d not
change the el ection results, the Board, on Septenter 15, 1989, issued its

order setting various of the objections for hearing,*to wt:

HHrrrrrr
RNy

Minn Packi ng, supra, 15 ALRB No. 11.

“See, Qder Setting (bjections for Investigative Hearing, Order D snissing
(j ections, Notice of pportunity To Hle Request For Review (hereafter
"Qder") dated Septenter 15, 1989.



1. Wether the Enpl oyer inproperly instigated, assisted, supported
%g/ or encouraged the decertification canpai gn (o ections Nos. 1, 2, and 3);

2. Wether Bnesto Grciais an agent of the Enployer, and, if so,
vhet her he nade i nproper promses or (sic) benefits to unit enpl oyees.
(jection Nos. 6 and 7.)

| conducted a hearing on these issues in Slinas, Glifornia, on
Qetober 9 and 10, 1989.° Al parties appeared either personal ly or by
representati ve and participated in the hearing. iy the Enployer filed a
post-hearing brief.® Based on the entire record, including ny observations of
the deneanor of the wtnesses, | nake the followng findings of fact and
concl usi ons of |aw
. JIRIICITWN

Minn is an agricultural enpl oyer wthin the neaning of section
1140.4(c) " of the Agricultural Labor Relations Act (hereafter "ALRA' or "Act.")
The UK is a labor organization wthin the neani ng of section 1140.4(f) of the
Act, and B nesto Garcia is an agricultura enpl oyee wthin the neani ng of

section 1140. 4(b).

HErrrrrr
NNy

*References to the hearing transcript wll be denoted as \ol une; page.

®Thelhi on requested an extension of tine to file its brief which request was
denied as untinely by the Board' s Executive Secretary since it was not filed
prior to the due date for the brief as required by the Board' s rules. (Gl.
de Regs., tit. 8, section 24080(b)).

Al section references herein are to the Galifornia Labor Gode unl ess
ot herw se speci fi ed.



[, GOMPANY CPERATI ONS

The Gonpany' s operation is located inthe Salinas Valley. M. Don
Nicci and M. B Il Ransey are owners of the Gonpany. M. Rudol pho (Rudy)
Cazarez is harvest nanager. At the tine of the election,® v Lil OQnnor was
the Gonpany' s health and safety director. She al so functioned as the
personnel officer and, as such, was responsible for |abor relations.

A the tine of the election, there was only one. harvest crew the
broccoli crew which was supervi sed by forenan Abel Minoz and was conposed of
28 enpl oyees. There were al so approxi nately 13 tractor drivers and irrigators
enployed at that tine, as well as two nechanics, Enesto Garcia, wio is the
decertification petitioner, and David Miturino. (I11:20; 69.) The bargai ning
unit consisted of all of the above classifications.

V. | SSUES PRESENTED

The UFWcontends that the el ecti on shoul d be set asi de because the
(onpany i nstigated and/or inproperly assisted the decertification canpai gn.
In support of this contention, the Lhion asserts that the Gonpany:

(1) allonwed M. Garcia to conduct his decertification
ggltii}/iyfies during working tine for which tine he recei ved his nornal

(2) permtted himto use the conpany pi ckup truck assi gned
to himwhil e engagi ng i n such activities;

(3) gave himthe opportunity to speak to bargai ning unit enpl oyees
at two neetings convened by M. Gazarez and M.

®y the tine of the hearing, M. O Qnnor had ceased working at Mnn; to all
appear ances the parting was amcabl e.



O @nnor, where he and they urged the workers to vote agai nst the Uhion and
promsed the enpl oyees benefits if they rejected the Lhion;

(4) purchased caps inprinted wth the sl ogan "No Lhi on" which were
distributed to enpl oyees by M. Garcia and M. O Gnnor at one of the
af orenent i oned neet i ngs.

The Lhion asserts that the foregoi ng conduct was not only i nproper
but al so establishes that M. Garcia acted as an agent of the Gonpany and t hat
therefore the filing of the Petition was invalid. Fnaly, the Lhion asserts
that M. OGnnor's adnonition to unit enpl oyees on the norning of the el ection
tovote "No Lhion" is additional evidence of the Gonpany' s active anti -Lhi on
role in the canpai gn and supports the Lhion's claimthat the Gonpany
overstepped the line of a permssible "No Lhion" canpai gn and i nproperly
encour aged and supported the decertification.®

The Gonpany denies that it acted inproperly in any way and

specifically denies:

®unsel for the Enpl oyer objected to admssion of this evidence arguing that
it was irrel evant because (1) M. Garcia was not present at the incident,
which, | note, Ms. O Gnnor did not deny occurred, and (2) because it pertai ned
to (pjection Nunfber 8 which the Executive Secretary di smmssed on the ground
that there was no evidence that M. O Gnnor nade any statenents on the
occasion in question which "had a tendency to intimdate, coerce or frighten
voters into voting for the no-union choice.” (See, Qder, and, also, the
hearing transcript at 1:21-22; 109-111.)

| ruled the evidence was admtted not for the purpose of show ng
intimdation or coercion regardi ng the conduct objected to in (bjection 8
(i.e., blocking the enpl oyees’ entrance into the fields) but rather as rel evant
to those obj ections which were set for hearing, i1.e., that the Gonpany actively
canpai gned agai nst the Lhion and that the totality of the circunstances
denonstrated that the Gonpany crossed the |ine of permssibl e canpai gni ng and
inproperly assisted the decertification efforts of enpl oyees.
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(1) that M. Garcia acted as its agent;
(2) that its supervisors nade any prom ses;
(3) that the Gonpany instigated the decertification canpai gn;

(4) that M. Garcia addressed the enpl oyees at the neetings
cal | ed by the Gonpany; and

(5) that M. Garcia distributed or hel ped distribute the "No Lhi on"
caps whi ch the Gonpany admtted y purchased.

The Gonpany further takes the position that M. Garcia did not
canpai gn on conpany tine but argues inthe alternative that, if he did, the
Gonpany did not knowabout it. HFHnally, the Gnpany admts that M. Garcia
used hi s conpany pi ckup truck when he canpai gned but contends that this use
did not constitute inproper support because all enpl oyees wth conpany
vehi cl es were al |l oned unrestricted personal use of the vehicles, and the
Gonpany never attenpted to nonitor or regul ate such personal use.

V. THE FENTTONSER ER\ESIOGROA

M. Garcia has been enpl oyed as a nechani c at Minn si nce
approxinately 1974. In the past, M. Garcia was a nener of the UAOranch
conmttee, and he hel ped negotiate the first contract between the Conpany and
the UPWW (11:181.) He was al so the UFWshop steward for the nechani cs at
Mainn,  (11:195.)

He testified thisis the third tine that he has tried to decertify
the UFWat Mann. He stated his nost recent previous effort was three or four
years prior tothis one. (I1:216-217.)

M. Garcia s work at the tine of the decertification canpaign is

relevant to several issues. A the tines naterial



herein, his duties as a nechani ¢ i ncl uded repairi ng conpany nachi nery or
vehicles inthe field and performng work in the nechanics' shop. Thereis
no evi dence he had any supervi sory duti es.

He was assigned a conpany pickup truck and allowed to drive it hone
because, if necessary, he was expected to respond to repair calls when he was
off duty. He testified wthout contradiction that there were no restrictions on
his personal use of the truck.® In fact, he testified he had used hi s conpany
pi ckup for Lhion busi ness when he was shop st eward.

M. Garcia was paid by the hour. There was a tine clock in the shop,
and M. Garcia punched his tinecard when he arrived in the norning and when he
left at night. He was paid for the entire tine noted on his tinecard incl udi ng
a hal f hour lunch and two fifteen minute breaks each day. ™

(ne of the issues is whether the GConpany allowed M. Garcia to
circulate the petition and canpai gn for decertification on work tine.

nsequently, it is necessary to
1H1rrrr
ey

il O@nnor and Rudy Cazarez were al so assi gned conpany vehicles M. Gazarez
estinated approxi mately 18 to 20 Gonpany enpl oyees, incl udi ng David Mit uri no,

t he second nechani c, were assi gned conpany vehicles. Both M. O Gnnor and M.
Cazarez testified there was no restriction on the personal use of the vehicles.

“H s lunch tine was nornal |y about noon, but he testified he typically ate

"lunch” during his norning break (about 10:30 a.m) and was then free to use his
hal f hour at noon as he sawfit. (I:139. )
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examne his tinecards because they show the hours he worked and was pai d
for. There are di screpanci es between the tinecards thensel ves and the
testinony "about themwhich requires sone expl anation.

Bonni e Buel (al so spelled "Boel" in the transcript) prepared the
payrol | for the Conpany during the tines at issue herein and has done so for the
past 19 years. (1:36.) M. Buel testified that Lhion Exhibits® 1 through 4 are
the tinecards for M. Garcia and M. Miturino for the weeks ending June 7, 14,
21 and 28, 1988.2% She also testified the tine clock used by the nechani cs was
Inaccurate as far as the date display but accurately recorded the hours worked.
(1:38.) She further testified that it is nonethel ess possible to determne the
correct date for each day reflected in UExs. 1-4 by referring to the week
endi ng date.

Lpon examnation of the records, however, | find that M. Buel's
testinony raises certain problens. U Ex. 1is the tine card for the week
endi ng June 7, but according to the 1988 cal endar, June 7 was not a Sunday as
reflected on the card but a Tuesday. Wiile it is not necessarily unusual in
agriculture to have a pay period run froma Védnesday (June 1) through a

Tuesday (June 7), it woul d be unusual for enpl oyees to work a consi stent

HHrrrrrr
RNy

Yereafter, Lhion exhibits will be designated as U Bx. nunber and Enpl oyer
exhibits as Ewp. EX. nunier.

BA11 dates referred to hereafter are 1988 unl ess ot herw se speci fi ed.
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si x day work week whi ch regul arly includes Sundays as a work day and Tuesdays as
a non-work day as woul d be the case if the week ending dates on these exhibits
are accurate.

Further, according to M. Buel's testinony, the last day reflected in
UEx. 4is June 28. Qunting back, June 23 is reflected as a Tuesday whereas in
fact it was a Thursday. Another problemis evident because if one counts back
tothe 21st on UEx. 3, it does not reflect that M. Garcia worked that day.
June 21 is the date that O Gnnor and Gazarez net wth the broccoli crew Wile
the Gonpany di sputes the Lthion's claimthat M. Garcia was present at the
meeting, it has never claimed that M. Gircia was absent fromwork that day.*

In viewof the above, it is apparent that the i naccurate date stanp
isnot the only error in these records. After considering various possible
interpretations, | conclude that the Mnday reflected in UEx. 1 refers to the
Mbnday whi ch fell during the week of June 1 which was My 30. In that case, the
wor k week woul d be Mnday through Saturday which is the normin agricul ture;
June 23 woul d fall on a Thursday as it in fact did; ™ June 21 woul d be a work day
for M. Garcia; and, finally, the day M. Maturino

RNy

HHHErrrr

¥ ndeed that woul d be nost unlikely since M. Gircia testified that the other
nechani c, David Miturino, was on vacation that week and that he (Garcia) was
responsi bl e for all the nechani cal work on the ranch.

BSee, UBX. 4 which would end on June 26 rather than June 28.
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worked, as reflected in U Ex. 3, woul d be June 15 whi ch conports wth
testinony elicited by Respondent's counsel fromM. Buel. (1:45. )
M. THE BEG NN NG Or THE DECERN H CATI ON CAMPAI QN

A Initiation of the Decertification Bfort

B nesto Garcia and three fellowworkers, Riben Myjia (sonetines
spelled "My ia" inthe transcript), Serafin Vargas and R goberto Perez, were
the nai n enpl oyees invol ved in the decertification canpaign. M. Mjia, who
was no |l onger working at Mann by the tine of the hearing, did not testify.

A though both M. Perez and M. Vargas were nore active in the canpai gn than
they admtted during their testinony, it is clear that M. Garcia was by far
the nost active. (1:25; 162; 11:101; 120 123; 216.)

There was no obvi ous event whi ch precipitated the instant
decertification effort. M. OQnnor and Hlario A caraz, the paid ULFW
representative at the Gonpany (and a nener of the broccoli crew), both
testified that only the typical |abor relations problens were evident prior to
the filing of the petition. However, as noted earlier, M. Garcia has
previously attenpted to decertify the Lhion.

M. Garcia flatly denied receiving any aid or advi ce from Qonpany
supervi sory or nanagenent personnel prior to his filing the petition.
(11:193-194.) Perez and Vargas nade simlar denials. (11:105: 111; 123.)

The only Gonpany super vi sory/ nanagenent personnel to testify were
Rudy Gazarez and Lil O Gnnor. They each testified
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they first becane anare of the petition after it was filed, and they deni ed any
roleininitiating the decertification effort; however, each of themwas unsure
when and howthey found out about the filing. (I1:7;, 30-33; 76-77. 82; 88.) In
viewof the fact that they were in charge of the entire canpai gn on behal f of the
Gonpany, | find their uncertainty curious. There are other aspects of their
testinony on this issue which are al so odd and sonetines contradictory. (See

di scussion, belowat pp. 26; 46).

B drculation and Fling of the Petition

The Lhion asserts that the Gonpany provi ded financial assistance to M.
Grciainthat it allowed himto collect the necessary signatures® and file the
petition on Gnpany tine using his conpany pi ckup truck. There is no dispute
that he used the conpany truck for these and virtually all of his decertification
activities and that he did not pay for gasoline or otherw se rei nburse the
Gonpany for such use.

Franci sco Herrera Perez, Abel Mra and Sal vador Martinez Aval os are al |
long-tine workers with the Gonpany; M. Perez and Kr. Martinez have worked at
Mnn since 1974, and M. Mra began work there in 1975. They are al| nenbers of
the broccoli crew

They were call ed by the Lhion, and each of themtestified that their

first anareness of the decertification canpai gn was on

A decertification petition nust be signed by 30 percent or nore of the enpl oyees
inthe bargaining unit. (Section 1156. 7(c))
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June 16 when M. Gircia cane to the conpany | abor canp®’ and circul ated the
petition among the crew Al agreed that this occurred after the crew had
finished work for the day although their estinate of the exact tine varied
from1:00 p.m to 3:00 p.m (l:6-7; 82-83; 115.)

M. Garcia s testinony regarding when he circulated and filed the
petition was often vague and frequently contradictory. Initially, he testified
he col | ected the signatures during working hours. (1:138.) Then, he changed
his testinony and sai d he had gone to the crewduring his |unch hour.

(1:140.) Later, he again changed his testinony and stated that he was on a
parts run to Salinas and happened to see the conpany bus going into the canp
so he stopped to circulate the petition. (I1:183; 198.)

Ater he had finished circulating the petition,® M. Garcia gave it
to Ruben Myjia who promsed to obtain nore signatures. (11:186-187.) Grcia
returned to the canp the next afternoon, June 17, to retrieve the petition
fromMjia'® Hetestified this was after the crew had fini shed work and he
thought he al so had finished work for the day. (11:198; 201.)

"The canp served as a gat hering pl ace fromwhi ch conpany buses transported the
broccol i crew nenters to the fields in the norning and to whi ch the buses
returned the workers at the end of the work day.

Bp estimated he spent only 5to 10 ninutes at the canp. None of the ot her
wtnesses testified howlong he was there.

BN\bne of the UAWwitnesses testified about this second visit.
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For the reasons set forth below | find that M. Garcia s visits to
the crew on both June 16 and 17 were on Gonpany tine for which he was paid. |
consi der first the events of June 16.

| conclude that M. Garcia went to the canp at the end of the crews
work day. | do not credit his testinony that he went to the crewduring his
lunch break. Fomthe context, | infer he neans the noon hour, in which case
this testinony contradicts his nore credibl e testi nony el sewhere, on anot her
issue, that the crewate lunch inthe field. Thus, they woul d not have been at
the canp during the noon hour.?®

Nor do | credit his testinony about the parts run. Initially, he
testified he did not recall whether he had gone to Salinas for parts during the
week in question. Then, he testified that he nust have done so because the ot her
nechani ¢ was on vacation. Qnly then did he finally testify that he in fact was
on a parts run when he stopped to circul ate the petition. #

| docredit the testinony of Fancisco Perez, Mra and Mrtinez.

Their testinony was not narred by the inconsi stenci es

PThere is no evidence that he took his lunch hour |ate that day so that it woul d
have coincided wth the tine the crew fini shed work. Mreover, his nanner
suggested that he was nerely trying to give an explanation to counter his initial
testinony that he visited the crewon his work tine.

Zwatching himtestify, it was clear that he picked up the idea fromcounsel's
line of questioning. Mreover, this was his third version of events whi ch
obviously causes ne to doubt its truth. | note that in this version, he

acknow edged the crewwas returning to the canp at the end of its work day, which
(cont zgdi cg g )hi s testinony el sewhere that the visit occurred during | unch.

|:140; 198.
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and contradi cti ons which characterized his accounts. They all testified to the
sane essential facts but did so in words which seened their own and not as if
followng a script prepared for them Further, here and el sewhere, they showed
no propensity to exaggerate or to tailor their testinony.?

A though the crew had finished work for the day, Garcia was still on
Qonpany tine for which he was paid.? Inhisinitial testinony, he admtted that
this was the case, and he al so stated generally that he recei ved his nornmal wages
for the hours he spent canpai gning. (1:136; 138; 146-147.) Further, inthis
specific instance, even if his visit occurred at the latest tine estinated by the
Lhion's wi tnesses, the evidence shows he was on duty and was bei ng pai d si nce

his tinecard for June 16 (UEx. 3)

“ror exanple, M. Mra testified that athough he sawM. Grcia at the canp, he
readi |y acknow edged he did not hear what Garcia said. (1:83.) H nade no effort
to enbbel lish his testinony as wtnesses sonetines do. Sal vador Martinez showed
simlar restraint when describing both the events of the 16th as wel | as anot her
visit by M. Garcia to the canp on June 22. (11:115; 123.)

ZBven if | were to credit his testinony about the parts run, it would not change
ny ultimate findi ng because the parts run woul d have been on paid work tine
because it was part of his job duties and he had not punched out for the day yet.
Thus, he woul d have been paid for the tine he spent at the canp.

#The Enpl oyer argues inits brief that Grcia' s visit shoul d be considered his
break tine--neani ng one of the two fifteen mnute pai d breaks to whi ch he was
entitled. There is no evidence to support this argunent. M. Garcia did not
testify he was on his break; nor is there any other evidence to support such a
finding. Infact, as already noted, Garcia initially testified he conducted his
efforts in support of the decertification canpai gn on paid work tine.
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shows that he was credited wth working until 4:05 p.m® There is no dispute
that he was paid in full for the hours reflected in the tinecards.

Wth regard to June 17, M. Garcia has acknow edged that his visit to
the crewoccurred at the end of their work day. | find that M. Garcia had not
yet finished work but was still on paid work tine.

The petition and acconpanyi ng proofs of service bear a tine cl ock
stanp fromthe Salinas regional office wiich indicates the petition was recei ved
there on June 17 at 4:15 p.m The proofs of service attached to the petition and
signed by M. Garcia attest that he personal |y served the petition on the
enpl oyer at 3:30 p.m on June 17 and on the UPWat 3:40 the sane date.®

M. Garcia s tinecard for June 17 (UEx. 3) indicates that he worked,

and thus was paid, until 400 p.in.% In order to

®Here and el sewhere | have identified dates on the tinecards according to
the interpretation of these exhibits which | explained previously. | note
that even according to the dates given by Ms. Buel, M. Garcia worked until
4:08 p.m Thus, in either case, he solicited the signatures during his paid
vwork tine.

®Pursuant to Gal. Evidence Qode, sections 1220 and 1280, the proofs of service
acconpanyi hg the petition are admssible to prove the facts stated therein.

“Bven i f one uses the dates testified to by M. Buel, U Bx. 3reflects that he
worked and was paid until 4:01 p.m In fact, the only day that week that he is
not credited wth having worked until at least 4:00 p.m is the |l ast work day,
and that cannot reasonabl y have been June 17.
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have served and filed the petition when he did, 28 he nust have gone to the canp
to pick up the petition before 4:00 p.m Thus, his visit occurred on pai d work
time. The sane is true of his service of the petition.?®
MI. MR GRIASINOMDA CAMPA QN ACTIM T1 ES

A Msits to the Labor Ganp

Franci sco Perez testified that on the afternoon of June 21, M.

Grcia was waiting at the canp when the crewarrived at the end of its work day.
He told the crewnenbers that if they rejected the Lhion, the Gonpany woul d
provi de enough work for two or three crews rather than only the one crew
enpl oyed at the tine of the decertification canpai gn.

Grcia further told themthat if the ULhion were gone, the Gonpany
woul d start a field cut and pack operation. M. Perez

NNy
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Bserafin Vargas testified that they served the petition on the Lhion after
filingit at the ALRBoffice. He could not recall when they served the
Gnpany.  (11:124-125.) | do not credit M. Vargas' recollection. The proofs
of service attest that Garcia served the petition prior to filing it. Further,
the tines stated therein by M. Garcia are likely to be nore accurate than
Vargas recol | ection since Garcia nade those statenents at the tine of the
events.

M. Garcia's punch out tine on June 17 is handwitten rather than stanped by
the tine clock. There is no evidence why this occurred. This fact obviously
rai ses the question whether M. Garcia was physically present at 4.00 p.m But
whet her he returned to punch out after serving the petition and before filing
it, or whether he signed out and |l eft work before 4:00 p.m is not necessary to
resolve. The inportant fact is that heis credited wth having worked unti |
4:00 p.m, whereas he obviously went to the canp before that tine in order to
rBGEE)i eve the petition and serve a copy of it at the UPWs office in S inas at

:30 p.m
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expl ai ned the significance of instituting such an operationis that it would
result in nore hours of work for the crew and nore peopl e being hired. ®
(1:14.) Grciaasotoldthe crewthat if the Lhion were gone they woul d be
able to obtain a better contract wth the Gonpany wth hi gher pay than the
Qonpany had negotiated wth the UPW (1:14. )

According to M. Perez, M. Garcia again cane to the |abor canp the
next afternoon, June 22, about 3:00 p.m, after the crew had fini shed work for
the day. (1:18-19.) He could not recall what M. Garcia had said to the crew

Sal vador Mrtinez did not recall M. Garcia visiting the | abor canp
on June 21 but did recall that he cane to the | abor canp on the afternoon of
June 22 after the crewgot out fromwork. M. Garciatold the crewhe wanted to
talk to thembecause the el ection was the fol |l ow ng day.

He urged the crew nenbers to think about their vote. He pronised
that if they voted to get rid of the Lhion that he would forma conmttee to
negotiate wth the Gnpany. He further promsed that, if the Gonpany did not
negoti ate a good contract wth the workers, he woul d work to bring the Uhion
back. (1:123.)

Dpfter the el ection, the Gonpany did add a field cut and pack operation to the
nachi ne harvest it had been using at the tine of the election. (1:16.) There
was no evi dence, however, whether as a result of this change the broccoli crew
had nore hours of work or whether the Gonpany was enpl oyi ng nore workers than
during the el ection period.
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M. Grcia acknow edged he went to the | abor canp twce and tal ked
tothe crew He could not recall the dates and testified they mght have been
June 21 and 22. (1:142-143; 147.) H also admtted that on one occasi on he
told the workers he would forma cormittee so they all could negotiate wth
t he Conpany.

| credit the testinony of M. Perez and M. Martinez as to the
timng of Grecia s visits and his renarks. They had better recall than M.
Grcia. Further, his testinony is not inconsistent wth theirs.

He acknow edged that he at sone tine nade conments simlar to those
ascribed to himby M. Mrtinez, and he acknow edged that Perez and Martinez
mght have been correct as to the dates. He also did not refute the renarks
attributed to himby M. Perez.

Inviewof the fact that M. Garcia is credited wth havi ng worked
until 5:55 p.m and 4:00 p.m on the 21st and 22nd, respectively, | find that
his visits were on paid work tine. As noted earlier, when he first testified
he freel y acknow edged that he was paid for the ti ne he spent canpai gni ng and
specifically nentioned visiting the canp on the afternoon of the 21st al t hough
fromthe context | conclude he neant the 22nd. (I:143, 146-147.)

HHrrrrrr
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Ap )acknow edged that followng the election he did not do so, (I1:158-
159.
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B Dstribution of Leaflets

None of the wtnesses called by the UFWtestified to recei ving any
leafl ets. M. Gacia testified, however, that he distributed two anti-uni on
| eaf | et s. @

(h one occasion, he stopped at the canp on his way to report for work
and put leaflets on the seats in the conpany bus. Another tine, he went during
his noon | unch break to the fiel d where the crewwas working. He agai n pl aced
leafl ets on the seats in the bus. (1:162; 164.)

h neither occasion did he talk to any of the individual workers. In
the first instance, the crewhad not yet arrived at the canp.® In the second,
they were still in the field working. *

In addition to these two occasi ons, he al so gave sone |eaflets to
R goberto Perez, Serafin Vargas and Reuben Myjia to pass out to the crew to
Raoul Alvarez to distribute to the

¥see, UBxs. 10 and 11. UBEx. 10 has inset in the upper |eft corner a
mniaturization of Bwp. Ex. 1. There is no evidence who wote the handwitten
dates on U Ex. 10 and 11, nor whether they accurately reflect when the | eafl ets
were prepared or distributed, Garcia testified that he had the copies nade at a
busi ness in Salinas and deni ed naki ng themat Minn's offices. (1:161-162.) Nb
corrobative evidence, such as a billing invoi ce was produced; nor, however, was
any evidence refuting his testinony introduced.

®M. Grcia's testinony el sewhere corroborates that during the week before the
the el ection he cane to work before the crew began work. (1:165; 11: 209.)

b testified that although the crew nornally ate lunch at noon, the actual

tine varied because they usually waited until they got to the end of a field
before breaking for lunch. (1:166; 11:206; 208.)
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irrigators, and to Avaro Soto to give to the tractor drivers. (1:162.) There is
no evi dence whether M. Garcia gave the leafl ets to these five co-workers while
he was on Gonpany tine nor whether they distributed themon Gonpany tine. ®

C G@Grcia s Dscussions wth the Gewin the Helds

M. Garciatestified that in addition to the foregoing activities, he
went to the fields and tal ked to the crew about decertification once or twce
during the noon lunch hour.® (1:150; 11:212.) Ifrael Edeza and Minuel Benitez
fromthe UFWwere al so present on these occasions. @Grcia testified he stayed
wth the crew"-- [hjowever |ong Edeza and Benitez were out there. V¢ left at
the sane tine." (ld.)

M. Edeza, a non-enpl oyee UFWrepresentative, testified he went to the
conpany every day during the decertification canpai gn and spoke to the crew
during their noon lunch hour. (1:70.) He stated that he renmai ned the full 30
mnutes al |l oned by | aw

n two or three such occasions, according to Edeza, M. Garcia was

also present. M. Eleza testified that M. Garcia

®Franci sco Perez testified that he observed both Mjia and Serafin Vargas
go! lecting signatures, but he was not asked about the circunstances of their
oi ng so.

®*Hlario Acaraz testified to one such visit by Garcia where Garcia told the
crewthat the Gonpany was not going to sign a newcontract wth the Uhi on but
said that if the workers voted agai nst the Lhion, the Gonpany woul d gi ve t hem
nore work. (1:50-51.) Wien asked if Garcia said who had told himthis, A caraz
replied, "No, he (Acaraz) didn't know" (ld.)
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would stay wth the crewuntil the workers went back to work, and then Garcia
would | eave in his pickup truck. (1:73.)

Garci a questioned Edeza whether he (Garcia) |eft the crewat the
sane tine Edeza did, and Edeza replied that Garcia would still be there when
Edeza | eft. Grcia then pressed Edeza as to how he coul d have observed Gircia
leave in his truck if Garcia renained wth the crewafter Edeza left. HEleza
nodified his earlier testinony and stated that on one occasi on he saw Garci a
| eave but on the other occasions Garcia was still there when Edeza | eft.
(1:77-78.)

| was not persuaded by M. Edeza's attenpt to reconcile his
testinony. | infer fromhis original testinony that he and M. Garcia left the
crewat the end of the 30 mnute noon | unch period. There is no evidence to
refute Garcia' s testinony that he nade these visits on his lunch tine.

MIT. CAWA GACTTM T ES | \VOM NG GOMPANY PERSON\HL
Rudy Gazarez and Lil O Gnnor summoned the crewtw ce to tal k about

decertification. O June 21, they interrupted the broccoli crewat work in the
field and spoke to the workers. n June 22, the day before the el ection, they
notified vari ous Gonpany supervisors to tell the other bargai ning unit

enpl oyees—tractor drivers, irrigators and nechani cs--go to the fiel d where the
broccoli crewwas working. Gazarez and M. O Gnnor spent about 15 ninutes

talking wth all the enpl oyees
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about decertification. ¥

nh both occasi ons, the workers were paid for the tine spent at the
neetings. The hourly workers were paid for a full day's work, and the
broccoli crewwas credited wth having pi cked enough bins of broccoli to
conpensat e themfor the tine.

The foregoing facts are not disputed. There is substantial
di sagreenent, however, as to what happened at the neetings.

Resol ution of the disputed facts is critical to
resol ution of Garcia s agency status and other significant issues. Thus, |

have set forth the conflicting testinony in sone detail bel ow

LHTTEEETT
LETTEEETT
LI

¥y Francisco Perez testified that the tractor drivers and irrigators were
present at both neetings. | conclude he was mistaken and credit the testinony
of the other wtnesses. Hlario Acaraz testified only about the neeting

whi ch included the tractor drivers and irrigators whi ch he said occurred on
June 21. Based on the testinony of the other wtnesses, | find he was nstaken
as to the date. Thus, his testinony is not inconsistent wth the fact that he
apparent|y was absent on June 21.

®lil Onnor and Rudy Gazarez testified the Gonpany al ways pai d workers for
tine spent in neetings called by Gonpany supervisors. WWwtness Mra
acknow edged that the Qonpany soneti nes pai d the crew when Gonpany
representatives stopped the crews work, for exanpl e, when there was a speci al
order or when there were neetings about quality, safety or productivity, but
he stated it was not a universal practice; rather, he testified, they were
usual |y paid when the neeting took a long tinge, but he gave no exanpl e of what
he neant by "along tine.” (1:106.) There is no evidence they were paid for
neetings not related to their work duties other than these neetings about
decertification.
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A The Bvents of June 21

1. The Lhion's \ersion

This neeting occurred in the fiel d where the crewwas worki ng,
sonetine around 10:00 a.m and, according to each of the Lhion wtnesses,
| asted about 15 minutes. Lhion wtness Abel Mra testified that M. CGazarez
told the crewthere woul d be an el ection and that he wanted themto vote "No
Lhion." (1:84.) Lil OQGnnor also told themto vote "No Lhion," he testified,
al though he al so said he could not understand her very well. (1:86.)

Mra testified M. Garcia al so addressed the crew  Gircia stated
the Gonpany was not going to sign a newcontract wth the Lhion, but that, if
the UPWwere decertified, the Gonpany woul d sign a contract wth the workers
whi ch woul d al l owthe workers to cut and pack in the field.®

Sal vador Mrtinez, also a crew nenter and wtness for the Lhion,
testified to essentially the sane facts as M. Mra, adding that Garcia said
the contract the Gonpany was wlling to sign wth the workers woul d be a better
one than it had negotiated wth the Lhion. (1:117-118.) He corroborated Mra
that M. O Gnnor took an anti-Uhion stance, testifying that she told the crew
It would be alot better for themif they voted against the Lhion. (1:118.) In
contrast to M. Mra, however, he testified that M.

HHrrrrr

®ns noted earlier, the significance of the field cut and pack is that it
provi des nore work, and thus nore pay.
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Gazarez did not urge a "No-Lhion" vote but, rather, told the crewthe decision
was up to them (1:119.)

Franci sco Perez, also a crew nenber and wtness for the UFW gave a
different account. He testified that Gazarez told the workers "[t]hat we were
going to have a talk, a fewwords, together wth Enesto."® (1:11.) M.
Grcia then addressed the crewand told themhe was attenpting to decertify
the Lhion because if there were any layoffs he had the | owest seniority and
would be the first to be laid off.*

Garcia assured themthis was his only notive for pursui ng
decertification and that the Gonpany was not payi ng hi manything. He then
asked themto support his efforts. (1:11.) M. Gizarez and M. 0 Gonnor
reiterated that the Gonpany was not paying M. Garcia and that Garcia was
seeki ng decertificati on because he was concerned about his seniority. (1:13.)
Perez could not recall anything el se.

2. The npany' s \ersi on

M. O @nnor testified that M. Gazarez sinply inforned the crew
that the ALRB had notified the Gonpany that a

“This testinony differs only slightly fromthat of Mra and Mrtinez who
testified that M. Gazarez, M. O Gnnor and M. Garcia al |l approached the
crewand that Gazarez told the crew "they" wanted to talk to them

“IH sewhere, M. Grcia testified that the Gonpany had already laid off a
nuniber of nechanics, and he feared if the UFWwere not decertified that Minn
woul d go out of business as had sone ot her companies in the area who had been
under contract wth the UPW (I:150-151; 155-158.)
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Yecertification petition had been filed and that there woul d be an el ection at
the ranch. (11:10; 32.) GCazarez further said they woul d be neeting wth the
ALRBto learn the details and would talk to the crew agai n when they knew nore.
(Id.) The discussion |asted only perhaps five mnutes, and, as far as she
could recall, she did not address the crew (I1:10.)

M. Gazarez testified to nuch the sane effect. H said M. O Gonnor
had tol d himabout the petition on that very day, June 21, and they di scussed
informing the workers.® They went to the field where the broccoli crew was
working, and he told thema decertification petition had been filed and there
woul d be an election. He stated they woul d keep the crew posted as to where
and when the el ecti on woul d be hel d.

R goberto Perez and Serafin Vargas, ® both nenbers of the broccol i
crew essentially corroborated M. Gazarez and M. O Gnnor. (11:94; 116.)
They al so both testified, in sunmary fashi on and i n response to | eadi ng
questions, that neither Gazarez

NNy
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“Ms. O nnor testified she | earned about the petition fromowner Don Nucci
about a week before the el ection, perhaps on the sane day (June 17) that M.
Grciafiledit. She could not explain why she and Gazarez waited until the
21st to informthe workers. She also did not testify whether she notified
Gazarez about the petition but did testify that CGazarez cane to her on the 21st
and asked her to acconpany himto tell the workers about the el ection.

®t wll berecalled that Perez and Vargas assisted Grciain his
decertification efforts. Perez and Vargas denied this, but | credit Garcia and
the Lhion wtnesses who testified to the

contrary.
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nor O Gnnor nade any promses either at this neeting or the one on the 22nd as
to what woul d happen if the LUhion were decertified. (11:106-108; 116.)
B. The Bvents of June 22 1.

The Lhion's \ersion

Franci sco Perez and Abel Mora placed this neeting as occurring at
approxinately 9:00 a.m, before the crews norning break. M. Gazarez al so
initially testified, on two occasions, that the neeting was in the norni ng
before the crew s break—about 9:00 a m--or even a little before.® (11:68; 79.)
Serafin Vargas also testified that the neeting occurred before the crew took
its norning break which he said generally was hel d between 9:00 am and 10: 00
am M. OQnnor, onthe other hand, testified fromthe outset that the
neeting occurred after the pre-election conference, at approxi nately 10: 30 or
11: 00 a.m

As noted earlier, Gazarez and O nnor had directed the various
supervisors to have the tractor drivers, irrigators and M. Garcia all neet at
the field where the broccoli crewwas working. They did so al ong wth several
of the supervisors. CGazarez estinated they waited about 10 minutes until the
crewworked its way to the edge of the field, and then he called all the

wor ker s toget her.

“ Later, Gazarez was shown a copy of the ALRB Pre-H ecti on onference Check-
agf List and Atendance Roster (Enp. Ex. 4) which indicated the Pre-H ection
nference was held from9:30 am to 10:30 am Hethen testified that he
?nd I\,$.)OCbnnor net wth the crewafter the pre-el ection conference.

Il:87.

-27-



According to M. Mra, Garcia again spoke to the workers and
essentially repeated what he had said the previous norning. (1:90; 100.)

Hlario Alcaraz then asked Garcia, "...why do you interfere wth this, don't
interfere wth the workers.... You have your own job." (1:92.)

Mra testified he did not hear A caraz accuse M. Garcia of being paid
by the Gnpany; but he then testified that Garcia nade an obscene renark to
Acaraz as to what he (Garcia) was going to do wth the noney A caraz supposed
the Gonpany was paying him(Grcia.) (1:94.) According to Mra, A caraz did not
appear to hear Garcia s renark. He did not testify that Garcia nade any ot her
statenent either to Alcaraz or to the workers.®

M. Mratestified that M. OGnnor sinply told the workers to
vote "No Lhion." (1:95.) He did not testify that M. Cazarez nade any
stat enent s.

Ater this, M. Garcia distributed sone caps whi ch had the sl ogan
"No Lhion" printed on themand urged the workers to vote agai nst the UFW
M. Gazarez told the forenan to give the crew nenbers their break, and the

neeting ended. (1:95.)

®Franci sco Perez testified he heard Al caraz accuse Garcia of interfering but did
not hear the accusation that Garcia was being paid by the Gonpany. He did not
say anything about the obscene renark Mra ascribed to Garcia. Perez said the
renark about interference was nade on the 21st, but | concl ude he was mstaken as
tothe date, since he thought all of the workers were present at both neetings.
Mirrtinez testified none of the workers responded when Garcia spoke to the crew

- 28-



M. Mrtinez testified that both Garcia and O Gnnor told the
workers to think about their vote because it would be better for themif they
voted the Lthion out. (1:121) M. O Gnnor added that there woul d be nore
work if they got rid of the Lhion. (1d.) As on the day before, CGazarez told
the workers to think about it but said that whether they voted for or agai nst
the Lhion that it was their decision.® (1:122; 128.)

M. Fancisco Perez testified that M. Cazarez stopped the crew and
told themthey were going to talk awhile. Thereupon, M. Garcia told them
they had | ess work because the Gonpany was planting fewer fields of broccoli,
and they had to work hard to get rid of the Lhion. (1:17.) The clear inport
of his renmarks is that there would be nore work if they did so. He
corroborated that M. Garcia distributed the "No Lhion" hats. (1:17-18.) He
recalled that both M. Gazarez and M. O Gnnor al so spoke to the crew but he
did not renenber what they had said. (I:18.)

2. The onpany' s \ersi on

In addition to the wtnesses who testified about the June 21
neeting, the Gonpany called Raoul Alvarez, anirrigator, and Avaro Soto, a
tractor driver, to testify about the neeting on the 22nd.¥ M. Garcia al so

testified on this issue.

“Oh cross-examnation, the Gonpany attorney asked Mra whether he thought M.
O @nnor or M. Gazarez had nore authority at the Gonpany, and Mra replied
that M. Gazarez did. (1:131.) Nb evidence was introduced as to whether M.
Mora' s opi nion was accurate, nor whether it was shared by other workers.

“It will berecalledthat M. Avarez and M. Soto helped M. Garcia
distribute anti-union | eaflets.
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Both M. Gazarez and M. O Gonnor testified that Gazarez nerely
inforned the workers that the el ection woul d be held the foll owng day and gave
themdetai | s such as where and when and other |ogistical infornation about the
election. He then told the workers they coul d vote however they chose, and the
Gnpany would live wthit. (I11:13-14; 70-71.) M. O Qnnor denied that she
told the enpl oyees to vote "No Qnion.”

M. O Qnnor testified that Hlario A caraz asked if the nedical
benefits would renain intact if the UFWlost the election. She replied that he
knew under state lawthat the Gonpany coul d not nake any promses. (I1:27.)
Cazarez testified that soneone asked if there would be insurance if the Lhion
lost to which M. O @nnor replied the Gonpany was not al l owed to nake any
promises.® (11:72.)

Nei ther R goberto Perez, Avarez, nor Vargas testified to any
di scussi on about nedi cal benefits or insurance. They all

®serving M. O Gonnor' s deneanor, incl uding her tone of voice, the clear
inport of her testinony was that M. A caraz's question was a set up, i.e., an
attenpt to get the Gnpany to inproperly nake a promse. |f such were the
case, | findit odd that Gazarez woul d not renenier that it was A caraz wo
asked the question. The tone of both wtnesses struck ne as sel f-serving and an
attenpt to nake a proverbia nountain out of a nolehill. M. Gizarez
testinony regarding Hlario A caraz's supposed question about ol der workers
struck ne the sane way. Their deneanor on those points stands in contrast to
that of the three Lhion enpl oyee wtnesses who did not indul ge in gratuitous
efforts to advance the Lhion's version of events and discredit the Gonpany' s.
(See discussion at p. 15 and fn. 36, supra.) | note in any event that the
Lhion does not claimthat Gazarez or O nnor nade any promises about nedi cal
or other insurance benefits.
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sinply testified in conclusory fashion in response to | eadi ng questions that
nei ther O Gnnor nor Gazarez nade any promses as to what woul d happen if the
Lhion lost the election. I1:106-108; 150.)

Perez and Vargas general |y corroborated O Gnnor and Gazarez that they
tal ked about the logistics of the election, but, again, both testified in a very
perfunctory nanner.® (11:95; 118.) Perez especially was not a convi nci ng
wtness. He testified in very sunmary fashion, al nost in a nonotonous tone, as
one who knows the bare el enents he is supposed to testify to but nothing nore. ®
He decidedly did not give the inpression of a wtness trying to give a full
account of what he renenbered as best he

RNy
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1HHrrrrr

®Nvarez testified that Cazarez said nothing nore than that there woul d be an
election the next day. During his examnation on direct, Perez testified that
CGazarez only told the crewthe date and tine of the election. It was not until
later that he renentered to relay the other infornation Gazarez says he gave.
(11:102.) Vargas was sonewhat nore forthcomng but agai n sounded as if he had

nenori zed the najor points to recite and "did not renenier” anythi ng el se.
(11:117-118; 120-121.)

¥See, fn. 49, supra. S nmilarly, although he has worked for the Gonpany for nore
than 14 years and knows al|l the supervisory personnel, he initially testified
that O Gnnor and Gazarez were the only Gonpany supervi sory personnel present.
He had to be led before he testified that his own forenan was there. H still
denied that any other supervisors were present whereas the testinony of several
ot her wtnesses establishes that they were present. 11:98-99.) | concl uded
that because the presence of the supervisors was not an inportant issue, M.

Perez was not prepared on this point and did not knowwhat he was supposed to
say. He thus denied they were there.
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coul d.*

CGazarez, O nnor, Vargas, Alvarez and Perez all denied that Garcia
addressed the enpl oyees as the Lhion's wtnesses testified he did. (Id.) Garcia
testified to the sane effect.*(I:151-152.)

FHve of the above wtnesses testified that the only cooments Garcia
nade were in response to an accusation Alcaraz nade to Garcia that Garcia was
trying to decertify the Lhi on because the Gonpany was payi ng himto do so. >
Garci a responded by

| note also that there is a history of aninosity between M. Perez and the
Lhion. He sued the UPWwhen he lost his position as a pai d Lhion representative
at Mnn. (11:106.) He also filed one or nore |awsuits agai nst the Uw accusi ng
its Executive Board of stealing noney fromthe Lhion nenbers. (11:105.) In
Eurn, 0(63a)sar Chavez, |eader of the UFW sued M. Perez for 25 mllion dollars.
I1:106.

Inlight of the foregoing, | find M. Perez' response to a question regard ng
mLF\SNbi z(alsl a%SiSn)st the UFWinherently incredible. H responded that he |iked the

*Al1 of themtestified that Gircia stood wth the enpl oyees, who were gathered in

semi-circl e fashion facing O Gnnor and Gazarez, and that he did not stand by,

and thereby align hinself wth, O Gnnor and Gazarez. (11:70; 96; 117-118; 150.)

Bw. Ex. 3is adagramprepared by M. O Gnnor show ng where peopl e were

located. There is no evidence that it is not accurate. | note the Lhion

\é’atz nesses never testified Garcia left the enpl oyees to stand next to O Gonnor and
arez.

They are O Gnnor, CGazarez, R goberto Perez, Garcia hinsel f, and A varez.
Avarez could not recall specifically what Alcaraz had said but was sure it was
about Garcia being paid. M. Vargas testified that although he was standi ng only
sone 10 feet fromM. Garcia, he did not hear any words exchanged between A caraz
and Grcia. | donot credit Vargas in viewof the testinony of M. Garcia and
the other wtnesses. npany wtness Alvaro Soto, a tractor driver, al so did not
recall Acaraz and Garcia having an exchange. | do not credit himon this point,
and, in fact, | have generally discounted his testinony because typically his
recol | ection was poor, and he did not listen carefully to questions before
responding. (I1:122.)
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loudly denying that this was the case. He told the workers he was seeking to
decertify the Lhion only because the Gonpany had already |aid off a nunier of
workers, and he had the | owest seniority and would be next inline in the event
of future layoffs. (I1:12-24; 72-73; 97; 149-150; 157.)

Ater a fewnonents of back and forth conments between the two nen,
M. Gazarez told themthat was not why they were there, broke up the dispute
and ended the neeting. (1:170; 11:24; 74.) (Cazarez said he told the crew
forenan, Minoz, to give the crewa break followng the neeting. (11:74.)

A this point, M. OQnnor told the workers she had "No Lhion" hats
to give anay.” she opened up the back of her conpany vehicle and began to pass
out hats inprinted wth the slogan "No Lhi on" whi ch the Gonpany had bought .
Several workers, including M. Garcia, took caps and passed themout to ot her
vor kers. ® (1:144; 11:26-27;, 52; 97; 150; 151.) The crewthen took their break,

and the other enpl oyees went back to work.

HHrrrrrr
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| credit M. Grcias initia testinony that she so characterized the caps.

He inmmedi atel y caught hinself and retracted his testinony and sai d she didn't
say "Uhion" or "No Lhion" caps. (1:144.) M. Garcia was a very sharp wtness
who showed an excel l ent grasp of what evi dence was and was not favorable. Fom
wat ching his deneanor, | believe that rather than correcting a msstatenent,

his retraction was an attenpt to recover fromhis first, unguarded statenent.

®Both CGazarez and Vargas deni ed seeing Grcia pass out caps, but Grcia
acknow edged he had done so.
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C The Bvents of June 23, Hection Day

Several UPWw tnesses testified that early in the norning on the day

of the election, M. O Qnnor and the Gonpany attorney M. O Gonnor cane to the
Gonpany | abor canp where the entire crewwas boarding the bus to go to work.
M. O Qnnor yelled to the workers to renenber to vote "No Lhion." (I:21; 23-
24; 52-55; 96-99; 124-126.) |Ifrael Edeza, the non-enpl oyee URWrepresentative
wor ki ng on the canpai gn, added that Ms. O Gonnor al so had caps inprinted wth
the sl ogan "No Lhion" which she was passing out. (I:71-72.)

No evi dence was introduced to rebut the testinony regardi ng M.

O nnor's conments to the crewon the norning of el ection day. M. O Gonnor
did not testify onthis point. Each of the Lhion wtnesses testified in a
credi bl e manner. Accordingly, | credit their account that she urged themto
vote against the UK | discount Edeza' s testinony about the caps because no
other wtness nentioned them

D Further Qedibility Resol utions Regarding the Bvents of June 21 and
June

The Gonpany argues that | should not credit the Lhion's
wtnesses as to the events of June 21 and 22 because, although the

Lhi on submtted decl arations fromeach of themin support of its
NNy
NNy
NNy
NNy



obj ections,® only M. Mra' s declaration describes two neetings.> The Gnpany
also argues that the details of the two neetings set forthin Mra's
declaration are very simlar and therefore suggest that he was describing only
one neeti ng.

Inthe first place, | do not agree wth that
characterization of Mra' s declaration. He states the neetings were at
different tines, and he describes the distribution of "No Lhion" caps and
Cazarez giving the crewa break as occurring only at one neeting. ®

Aso, | find the Gonpany's argunent odd since it agrees there were

two neetings. The nunber of neetings is not the issue.

*The parties stipul ated to introducti on of English translations of the
declarations of Ifrael Edeza, Sal vador Martinez, Fancisco Perez Herrera,
Hlario Alcaraz and Abel Mra. | left the record open for recei pt of sane.
Qounsel for the Bl oyer, Terrence R O Gnnor, submtted a letter to ne dat ed
et ober 23, 1989, wherein he stated he was submitting a stipul ati on signed by
himand by the petitioner M. Garcia along wth the agreed upon transl ations of
the declarations. He further stated that he had sent a copy of the signed
stipulation and translations to the Lhion representative M. Emlio Hierta

244' Iigggta filed the copy of the stipulation wth his signature dated Gt ober
though the Lhion did not ask its wtnesses to explain the potential discrepancy
between their declarations and testinony, it had the opportunity to do so and
has stipul ated to admssion of the translated declarations. Gnsequently, |
find no inpedinent to their admssion. The declarations, stipulations, and
cover letter are hereby admtted as Joint Exhibits 1 through 8, inclusive, in
the order submtted.

*Infact, only three of the five declarati ons address the neetings M. Mrtinez
did not nention any neetings, nor did M. Edeza who, as a non-enpl oyee, woul d
likely not have been present.

%A though he does refer to the neeting on the 21st as occurring at the end of
the field whereas it was the neeting on the 22nd whi ch occurred at the edge of
the field, | donot find this outwelghs the other facts indicating there were
two neetings.
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The real dispute, of course, is about M. Garcia s role and the cooments of
CGazarez and O Gonnor .

It appears, then, that the Gonpany's argunent is as follows: (1) the
Lhion's wtnesses testified that M. Garcia spoke at two neetings; (2) sone of
the decl arations refer to himspeaking at only one neeting; (3) therefore, M.
Grrcia did not speak at either neeting.

The logical flawin the argunent is obvious. It would be nore | ogi cal
to conclude that M. Garcia spoke at one neeting at |east since the declarations
and testinony are consistent on this point.®

There is a further problemwth the Gonpany' s argunent. Wen a
decl aration omts a fact which is so inportant that it is unlikely the decl arant
woul d have negl ected to include it, and the declarant later testifies to that
fact, the omssion may well be viewed as a significant inconsistency and nay even
support a finding that the testinony is fal se.

Here, however, the Lhion filed declarations to support ten objections.
Three of the four declarations filed by the workers cover nore than one subject.
The purpose of the declarations is to present facts which, if proved, establish a
prina facie case. Setting forth facts describing two neetings where essentially

the sane thing happened i s superfl uous.

*The fact that they are consistent does not, of course, necessarily establish
their truth, but it is asignificant factor to consider.
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The obj ections and the declarations had to filed wthin five days
after the election. Inviewof the limted tine and the cumul ative nature of
the evidence, | do not find the failure to refer to two neetings is the type
of omssion wiichis sosignificant that it is probable that a second neeting
did not occur.

Based on the testinony of both Conpany and Lhion wtnesses, | find
that Gazarez and O Gnnor net twce wth the crew The question of what
happened on each occasion is the real issue and to answer that question | turn
to an assessnent of the wtnesses' testinony.

Wiet her testinony is consistent wth objective facts is one factor
which is very hel pful inresolving credibility issues. There is one very
significant extrinsic fact in this case.

Franci sco Perez and Abel Mbra both testified that the neeting on
June 22nd occurred about 9:00 a.m before the crewtook its norning break.
Serafin Vargas who testified for the Gonpany al so so testified, M. Gazarez so
testified on two occasions. Both Mra and Gazarez al so testified that at the
end of the neeting, Gazarez told the crewforenan to give the neners of the
crewtheir break.

The timng of the neeting is significant because Gazarez and
O nnor did not attend the Pre-el ection Gnference until 9:30. |If they net
wth the workers about 9:00 a.m, they would not have known the details of

where, when and how t he voting woul d
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take pl ace because such details are worked out anong the parties at the
nference. (I11:11.) Qviously, if Gzarez and O Gnnor did not knowthis
infornation, their testinony that all they did at the neeting was convey this
information to the vorkers is fal se.®

Relating the tine of one set of events to another is a conmon
occurrence. Thus, it is quite believable that the workers would rel ate the
tine of the neeting to their break. | findit unlikely that they woul d be so
far off ontimng as to recall that the neeting took pl ace about 9:00 a.m,
before the norning break, if, infact, as O Qnnor testified, it began at 10: 30
or 11:00 and thus woul d not have ended at 10:45 or 11:15.%

The significance of the break tine was not apparent to ne or
presunabl y the UPWrepresentative or its wtnesses when they testified because
the Gonpany w tnesses had not yet presented their version of events, nanely,
that on the 22nd O Gnnor and Gazarez only rel ayed details of the election to

the workers. Thus, | can see no reason Perez and Mbra woul d have fabri cated

¥ note that in recounting what happened, none of the Lhi on wtnesses _
nenti oned Gazarez and/or O Gonnor tal king about the | ogistics of the election.
Nor, however, were they specifically asked if this subject was di scussed.

Saccording to Gazarez’” nodified testinony, the neeting took place even | ater
since he testified the Gonference began late and did not start until 10:00 or
10: 30. onsequently, under this version, the neeting wth the crewwoul d have
begun about 11:00 or 11:30.



their testinony.®

Further, Vargas and, initially, Gazarez corroborated Perez and Mra
as tothetine of the neeting. | find Gazarez initial testinony reliable
because it was given as a background detail when he was first describing the
neeting and not when his guard was up because the significance of the timng
was apparent; nanely, after he was shown the Pre-H ecti on Gonference Roster.

Based on the foregoing, | find the neeting on the 22nd t ook pl ace
before the Gonference and therefore do not credit the testinony of Conpany
wtnesses that Gazarez and O Gnnor used the neeting to relay the details of
election logistics. Sncethis was the prinary expl anati on Gonpany W t nesses
gave for the neeting, and since there nust have been sone significant reason
for the Gonpany to gather its entire workforce of 35 to 40 peopl e, plus various
supervisors, and to pay themfor approxi mately one hal f-hour,® there nust be
anot her expl anation for the neeting.

| do not believe the Gonpany assentl ed its entire workforce sinply
so Gazarez could tell the workers it was their decision howto vote and then

W thout comment pass out "No Uhi on"

®he coul d argue that the witnesses deliberately downpl ayed the infornation,
but, fromthe context of their testinony and the deneanor of the wtnesses, |
amconvi nced that is not the case.

®The crewwas paid for the 15 ninutes they spent in the neeting pl us receiving
their 15 mnute pai d break. The ot her enpl oyees were paid for the 15 mnutes
spent inthe neeting, the 10 mnutes Gazarez estinated they all waited for the
crewn;[mo work its way to the end of the field, and whatever tine it took themto
assentl e.
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caps. | credit the testinony of the Lhion wtnesses that the Gonpany used the
neeting to urge the workers to vote agai nst the Lhion and promsed there woul d
be nore work if they did so.

The accounts of Lhion wtnesses Mra and Mrtinez are general ly
corroborative al though there are sone inconsistencies.® | credit Mrtinez as
to Gazarez' remark that the enpl oyees coul d vote however they chose because | do
not think he woul d have nade the admssion if it were not true. | find,
though, that both Garcia and O Gonnor urged the workers to vote agai nst the
Lhion,® and that both of themstated there woul d be nore work if the Lhion were
decertified. ®

% have relied on themnore than Perez because with his confusion as to dates
it isdfficut to be sure what happened on which date. Hs testinony does
corroborate that Garcia at one neeting wth Gazarez and O Gonnor present
promsed the workers more work if they decertified the Lhion. The one flawin
Mirtinez' testinony is his failure to nention the dispute between A caraz and
Grcia. | believe that is attributable to the way he was questioned. H was
asked specifically if any one responded to Garcia' s statenent that it woul d be
better for themif they voted against the Lhion. (I:121.)

® therefore do not credit Mra that Cazarez told the crewon the 21st to vote
against the Lhion. Neither Mra nor Fancisco Perez testified that CGazarez
nmade such a renark on the 22nd. | have consi dered that Cazarez' statenent is
somevhat inconsistent wth OGnnor's directive to vote "No Lhion." But it is
no nore i nconsi stent wth that directive than wth the uncontested distribution
of the " No Lhion" caps.

®\&. O @nnor's exhortation to vote against the Lhion at this neeting is

consi stent wth her conduct on the norning of the election. Mreover, | found
Martinez and Mra generally nore credible. (See discussion, infra) | find
M. Onnor's promse that it would be better for the workers if they
decertified the Lhion, i.e., there woul d be nore work, consistent wth her
deneanor at hearing. She was very articulate and very intelligent but al so
denonstrated a certai n out spokenness in contrast to Gazarez' nore reserved
deneanor. Thus, | do not find the different nature of their renarks odd.
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h one point, | donot credit the Lhion wtnesses. | find the
exchange between M. A caraz and M. Garcia took place as described by the
Gonpany wtnesses inthat, in addition to accusing Garcia of interfering, |
find he accused Garcia of being paid by the Gonpany. M. Mra' s testinony
corroborates that of the Gonpany wtness since he refers to Garcia nentioni ng
the noney Al caraz believes the Gonpany paid Garcia ™

Because | do not believe the Gonpany wtnesses as to the neeting on
the 22nd, | also discredit their version as to the events on June 21. | credit
Mra and Mrtinez that Garcia told the crewthe conpany woul d sign a contract
wth themand give themnore work i f they decertified the Lhion and that Garcia
and O Gnnor urged themto vote agai nst the Lhion wth O Gnnor adding that it
woul d be better for themif they did so.

If it were not for the discrepancy as to the tine of the neeting on
June 22, then the credibility resol utions would rest largely on deneanor. As
set forth earlier in this decision, Mra, Mrtinez and Fancisco Perez overal |
showed general |y good recall and testified in aforthright nanner. n the
whol e, they answered questions nuch nore conpl etely than nost of the Gonpany
wtnesses, and Mrtinez and Perez readi |y acknow edged facts favorable to the

Gonpany.

 thus credit Mra that Garcia nade the remark attributed to him S nce even
A caraz did not appear to have heard it, | do not ascribe any inportance to the
fact that no other wtness testified to hearing it.
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R goberto Perez was not credibl e when he testified he liked the PV
inlight of the history of aninosity between them He also testified in a flat,
nonot one nanner and gave only the nost cursory responses. H's nanner was t hat
of awtness who has |learned the najor points he i s supposed to address and not
that of a wtness honestly attenpting to recall events and convey themfully.

M. Avarez had a simlar nanner. Mst of his testinony was in
response to | eadi ng questions. He too gave nostly concl usory testinony as if
he knew only the hi gh points he was supposed to cover. For exanpl e, he
testified that the sumtotal of Gazarez' renarks on the 22nd was that there
woul d be an el ection the next day.

| have already stated that | have di scounted Alvaro Soto' s
testinony. K s testinony suffered fromthe sane basi c probl emas R goberto
Perez and Alvarez, but Soto was sinply |less adept at renenering his lines. A
first he could not even renenber the neeting on the 22nd, and then he swore M.
0 Gnnor had not told the workers to vote "No Lhion" while at the sane tine he
admtted he did not recall what she had said. (11:166.)

M. Vargas was sonewhat nore forthcoming than the
precedi ng wtnesses, but nuch of his testinony too appeared | ess a true
recounting of events and nore a concl usory statenent of the naj or points of the
Gonpany' s def ense.

M. Grciaws a very articulate and astute wtness who was qui ck to

pi ck up on ways to nodify his testi nony to advance
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his and the Gnpany's position. As such, | found himless candid than the
three Lhi on w t nesses.

M. O Gnnor was al so very articulate and had a very clear grasp of
the issues. Both she and M. Gazarez, however, were quite vague as to when
and how they found out about the petition which is nost odd since a
decertification canpaign is quite a significant event. Cazarez' testinony
that he did not learn of the petition until the 21st is contradi cted by her
testinony that he cane to her on that date to suggest they talk to the
workers. | have already noted ny adverse finding as to their candor about
Acaraz's cooments at the neeting on the 22nd.

n the whole, | found the three Lhion wtnesses nore inclined to
answer questions conpl etely and not inclined to exploit opportunities to
advance the Lhion's position. Further, none of the three seened to have an
axe to grind so to speak. There is no evidence they were especial ly supportive
of the Lhion.

In contrast, all of the Gonpany wtnesses had an obvi ous interest in
the proceeding. Each of the enpl oyee wtnesses call ed by the Gonpany assi st ed
inthe decertification activities although R goberto Perez and Serafin Vargas
sought to mnimze their roles. M. O @nnor and M. CGazarez, as the Gonpany
representatives in charge of the canpaign, clearly have an interest in
establishing that they acted properly, and this interest obviously transcends
M. O Gnnor having | eft the Gonpany.

Fnally, thereis the fact that Mra, Mrtinez and Fanci sco Perez

are still enpl oyed at Mann. The | aw recogni zes



that enpl oyees do not lightly testify adversely to their current enpl oyer's
interest because of the potential for retaliation.® Wen they do so, their
testinony is entitled to significant weight.®

The foregoi ng di scussi on expl ains why, in nost respects, | have
credited the Lhion's wtnesses over the onpany' S W t nesses.

Anal ysi s and Goncl usi ons

In determning whether to set aside an election, this Board and the
National Labor Rel ations Board (hereafter "NLRB' or "national board') apply the
sane standards to both decertification and initial certification elections.® The
critical inquiry is wether enpl oyees are able to express a free and uncoer ced
choi ce or whether misconduct occurred which tended to affect the results of the

election. (Radovich; Texaco v. NLRB (hereafter Texaco) (5th dr. 1984) 722 F. 2d

1226 [115 LRRM2509]. Because of the inportance of voter free choi ce, conduct

vhi ch does not rise to

®The fact that such retaliation would be illegal does not negate the risk thereby
and alleviate the pressure not to do so. Retaliation can be subtle and difficult
to prove. Mreover, at best, legal redress takes nany years.

®Gorgia Rug MI1 (1961) 131 NLRB 1304 [48 LRRM1259] at fn. 2., enf’d. in pert.
part. (5th Gr. 1962) 308 F.2d 89 151 LRRVI2144] .

®Jack or Mrion Radovich (hereafter "Radovich') (1983) 9 ARB No. 45. In

Radovi ch, this Board specifically rejected appl ying nore stringent restrictions
on enpl oyers' speech in a decertification canpaign than in the original election.
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the level of an unfair |abor practice nay nonethel ess warrant setting
asi de an el ection. ™

An enpl oyer nay conduct a "No Lhion" canpaign, but it nay not nake
threats or promse benefits nor nay it bargain directly wth its enpl oyees.
(Radovi ch.) Thus, while an enpl oyer nmay express a preference for no union, it
nust be neutral inits actions. (Texaco.)

Further, an enpl oyer may not instigate its enpl oyees to initiate a
canpai gn to decertify their certified bargai ning representati ve nor encourage,
support or assist any of its enpl oyees who are engaged in such an effort. The
deci sion whether or not to decertify is that of the enpl oyees in the
bargai ning unit, and the enpl oyer nust not interfere wth that deci sion.

(Abatti Farns, Inc. (hereafter " Abatti.") (1981) 7 ALRB Nb. 36.

Thus, it has been held by both this Board and the NLRB that any
enpl oyer invol venent which is nore than "ministerial™ is inproper.”
onsequent |y, an enpl oyer may answer inquiries from

HIHrrrrr
1H1rrrrr

Nbrris, The Devel opi ng Labor Law 2d. ed. Fourth Suppl enent 1982-1987, p. 171
et seq The NLRB applies this sane standard. Wth the NLRB though, since its
bl ocki ng charge policy is broader than that of the ALRB the issue generally
arises inthe context of an unfair |abor practice proceeding. (See, Gittle
Valley Farns and Nck J. Ganata (1982) 8 ARB Nb 24.)

“Peter D Sol onan and Joseph R Sol onan, dba Gattle VAl l ey Farns/ Transco Land
and Gattle @. (hereafter "Gattle Valley") (1983) 9 ARB Nbo. 65; Abatti; Mvie
Sar, Inc. (1963) 145 NLRB 319 154 LRRM1387] nodified on other grounds (5th
Ar. 1966) 361 F. 2d 346 [ 62 LRRVI2234].
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enpl oyees as to howthey mght wthdraw fromthe union, but the enpl oyer
crosses the line if it inplants the idea of decertification or if it encourages

its workers to pursue decertification. (Gattle Valley, supra; Abatti, supra.)

Inthis case, | find no direct evidence that the Gonpany initiated
or instigated the decertification canpaign. There is no evidence that anyone
fromthe Qonpany spoke to M. Garcia before he filed the instant petition or
encouraged himto do so.

The nere fact that, as both M. A caraz and M. O Gnnor testified,
there was no evi dence of enpl oyee unrest nor any particular labor difficulties
prior to Garciafiling the petitionis insufficient to support an inference
that the Gonpany generated the decertification canpaign. This is especially
true since M. Garcia has been involved in previous efforts to decertify the
UFWat Minn."® FRurther, although | found both M. O Gnnor and M. Gazarez
vague and even contradi ctory in their accounts of when and howthey | earned the
petition had been filed, there is insufficient evidence to conclude therefrom
that the Gonpany instigated the decertification effort.

There renai ns the question of whether M. Garcia was an agent of

Minn and whet her Minn is accountabl e for his conduct .

®Athough M. Acaraz, the UPWrepresentative at Minn at the tine of the
instant canpai gn, accused M. Garcia at the June 22 neeting of havi ng been pai d
by the Gonpany to institute the canpai gn, he nade no such cl ai mwhen he
testified. The Lhion offerred no evidence at hearing to support that earlier
accusat i on.
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Section 1156. 7(c) provides that only agricultural enpl oyees nay file a
decertification petition. Qnsequently, this Board has held that an
"...enpl oyee-agent's filing of [such a] petition becones the act of the
enpl oyer just as clearly as if the enployer itself...had filedit." (M
Gratan, Inc. (hereafter "Garatan") (1983) 9 ALRB Nb. 33 and cases cited

therein.) There, the Board observed that to hol d ot herw se woul d al | ow an
enpl oyer to circunvent the Act by permtting it to, in effect, file the
petition by inducing or ordering an enpl oyee to do so on its behal f.

Fol | owi ng NLRB precedent, ™ the Board in Garatan, supra, |ooked to

whet her the decertification petitioner had apparent authority whichis
determned by whet her the enpl oyees coul d reasonabl y have believed the
petitioner was acting on behal f of nanagenent. The Board found an agency

rel ationship and therefore set aside the el ection. ®

“See, for exanpl e, American Door Gonpany, Inc. (hereafter American Door) (1970) 181
NLRB 37 [ 73 LRRVI 1305.

™ne Board nenber dissented in CGratan, supra. The dissent did not quarrel wth
the NLRB standard applied by the ngjority but, rather, contended that while
typically an enpl oyer is held accountabl e for the conduct of its supervisors, who
are deened its agents, an enployer is not nornal |y held responsible for the acts of
bargai ning unit enpl oyees. Hence, the dissent argued, no agency rel ati onship

shoul d be found unless it coul d be shown that the enpl oyer itself had acted i n such
a manner that woul d | ead enpl oyees reasonably to bel i eve that the unit

enpl oyee/ decertification petitioner was acting on behal f of the company. Failing to
find such evidence in Garatan, supra, the dissent woul d have uphel d the el ection.
Wiat ever differences exist between the majority and dissent in Garratan, they are
not at issue here because the evi dence whi ch woul d establ i sh agency i nvol ves overt
g_cti on by the enpl oyer and thus woul d satisfy the concerns expressed in the

i ssent .
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Inthis case, the nost conpel |ing evidence of agency consists of the
testinony which | have credited that Lil O Qnnor and Rudy Gazarez, agents of
the Gonpany, gathered all bargaining unit enpl oyees, and allowed M. Garcia to
address thempromsing thembenefits if they voted to decertify the UFW |If
the credited facts establish that M. Garcia was an agent of the conpany, then
the Gonpany then woul d be hel d accountable for all of his conduct in the
decertification canpai gn whet her or not Conpany supervi sors or nanagers had
know edge of that conduct. (Futuramik Industries, Inc. (hereafter "Futuramk")
(1986) 279 NLRB 185 [121 LRRVI1314].

In Futuramk, the NLRB found that an enpl oyee, Sanchez, had apparent
authority to act on the enpl oyer's behal f based on the fact that Sanchez had
stood next to the president of the conpany in all the canpai gn neetings hel d by
the conpany during the el ection canpai gn and, on at |east one occasi on,
answered a question addressed to the president. The NLRB held that these
i nci dents woul d reasonabl y have caused enpl oyees to bel i eve that Sanchez acted
on behal f of nanagenent and reflected its policies. nsequently, the enpl oyer
was hel d responsibl e for threats nade by Sanchez to ot her enpl oyees w t hout
regard to whet her the enpl oyer knew of the threats. The national board uphel d
the el ection objections and set aside the el ections.

| find no naterial difference between Futuramk and this case.

the 21st, M. Garcia acconpanied M. CGazarez and M.



O Gnnor to the crewand M. Gazarez told the workers either that "they" wanted
totalk tothe crewor that the workers were going to have "a fewwords" wth
M. Grcia Ohthe 22nd, M. CGazarez told al|l the enpl oyees gathered at the
edge of the field that they were going to talk again. n both occasions, in
the presence of O Gnnor and CGazarez, M. Garcia urged the enpl oyees to
decertify the Lhion and told themthere woul d be nore work and the Gonpany
woul d sign a contract wth themif they did so.

By these acts, the Gonpany allied M. Garcia wth itself just as
strongly as the enpl oyer and petitioner were allied in Futuramk. Qonveying
the nessage that the Conpany and the decertification petitioner were worki ng
together toward the coomon goal of decertifying the Lhion is the connon thread
in these two cases.

The npany here clearly conveyed to its workers that M. Garcia had
apparent authority to speak for the Gonpany, and the Qonpany sanctioned hi s
conduct by denonstrating to the workers that it and M. Garcia were joined in
a common purpose. (Gmunity CGash Sores, Inc., (hereafter "CGommunity Gash")
(1978) 238 NL.RB 265 [99 LRRVI1256]) Based on the foregoing, | find M. Garcia

was an agent for the Gonpany.

However, | do not find that the apparent authority conferred on M.
Grciareverts tothe tine of his filing and circulating the petition. As
noted previously, there is no direct evidence the Gonpany i nduced M. Gircia
tofile the petition.
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This case is distinguishable fromGaratan, where the petitioner's close
rel ationship to nanagenent was known to enpl oyees at the tine he filed the
decertification petition. It is nore akin to the case of Qui nn Gonpany
(hereafter "Quinn") (1984) 273 NLRB 795 [ 118 LRRM 1239] where the NLRB found the

Epl oyer did not instigate enpl oyees to file a decertification petition since
they had begun the process before the Epl oyer invol ved itsel f by hol di ng
infornational neetings,™ inthe sane vein as another NNRB case, | find that in
filing the petition Garcia nay have been engaged i n conduct the Gonpany desi red,
but that is not the sane as his doing so at the Gonpany' s direction. (Sperry
Grroscope . (hereafter "Sperry") (1962) 136 NLRB 294 [49 LRRM1766]. Thus, |
do not find, as this Board did in Garatan, that the filing of the petition was

invalid ”

The Gnpany is, however, accountable for all of M. Grcia s conduct
subsequent to the neeting on June 21, whether it was specifically aware of it or
not.® | alsofindit reasonable to hol d the Gonpany accountabl e for his conduct

precedi ng t hat

®The neetings in that case, unlike here, did not involve acts by the Enpl oyer
giving the petitioners apparent authority to speak for the Enpl oyer, but the
principle is the sane.

™ reach this concl usi on because | amnot convinced Garcia filed the petition at
the Gonpany' s behest. Rather, | believe the Gnpany subsequent|y took advant age
of the situation.

BNLRB v. BirminghamPubl i shing Q. (hereafter "B rninghami) (5th Qr. 1958) 262
F.2d [43 LRRM 2270] .



neeti ng where he articul ated the sane thenes advanced in the neetings on the 21st
and 22nd because enpl oyees woul d reasonabl y percei ve that he was speaking for the
Gonpany.

This conduct thus includes not only M. Garcia' s promses to the
workers of the benefits to themif they decertified the Lhi on whi ch he nade at
the June 21 and 22 neetings, but al so the simlar renarks he nade when he spoke
tothe crewon his visits to the labor canp and the fields on the 21st and 22nd,
even though there is no evidence any onpany supervi sory or nanagenent per sonnel
vere present. ”

The promses M. Garcia nade are clearly prohi bited under both N.RB and
ALRB precedent. Neither an enpl oyer nor its agent nay seek to i nduce enpl oyees

to decertify the union by naking promses or threats. (Radovich; Qi nn; M acom

Gabl evision of Dayton, Inc. ((hereafter "M aconi) (1983) 267 NL.RB 1141 [ 114 LRRV

1132]; Felsenthal Hastics, Inc. nowknown as Gede Hastics, ADvision of Gede

Foundries, Inc. (hereafter "Gede Hastics") (1975) 219 NLRB 592 [90 LRRV1006] .)

The inquiry does not end here, however, since two further issues nust

be addressed. As previously noted, an el ection wl|

™t nay also include his distribution of the |eaflets. There is no showng if
they were distributed after the June 21 neeting. Nor are there English
translations so that | can determine if their content nakes promses simlar to
those | have found objectionable. Snce afinding onthis issueis nerely

cunul ative, | have determined there is no need to seek the evi dence whi ch woul d
enabl e one to nake the necessary findi ngs.
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be overturned only if the msconduct tended to affect the results of the
election. Further, there is the question whether M. Cazarez' statenent that
the workers were free to vote for the Gonpany or the Lhion was a sufficient
disavonal of M. Garcia' s (and M. OGonnor's) statenents, thereby absol ving
the Qonpany of responsibility.

M. Garcia s statenents that the Gonpany woul d provi de nore work if
the UPWwere decertified, and his specific alusion to the fact that there was
| ess work because the Gonpany was planting fewer fields of broccoli, are
clearly the type of statenents which would tend to affect the outcone of the

election. (Quinn;, Macom Gerde Pasties.) The sane is true of his statenents

that the Gonpany woul d not sign a contract wth the Lhion but, if the workers
got rid of the Lhion, it would sign a contract wth themwhi ch was better than
the previous Lhion contract. These |atter statenents anount to an attenpt to
bargain directly wth the enpl oyees which is prohibited. (Radovich.)

M. Gurcia nade these statenents in the presence of M. Cazarez, the
harvest nmanager, and M. O Gonnor, the | abor relations representative. He then
repeated themon his own visits to the crewon the afternoons of the 21st and
22nd vhi | e the associ ation between himand the Gnpany was still fresh in the
workers' minds. The incentive of a binding contract wth nore work and nore

pay is a promse which touches the very heart of the enpl oynent rel ationship.
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These comments were nade in close proximty to the election and to
the entire workforce. They were repeated by Garcia on several occasions to the
28 man broccoli crewwhich is the vast ngjority of the bargaining unit.
Mbreover, according to M. Garcia the availability of work and the fear of
| ayoffs was an i ssue of particul ar concern because of past |ayoffs and a decline
of work.

Thus, unless M. Cazarez renmarks constitute a sufficient di savowal,
there is no question but that the el ection should be set aside. (Gmunity
Gash.) To be effective, a retraction or disavonal nust clearly and specifically
refute the inproper speech.® Qazarez sai d nothing to discount the promses that
there woul d be hi gher wages and nore work or that it would "be better" for the
enpl oyees if they got rid of the Lhion. Absent specific reassurance that their
freedomof choi ce woul d not affect the enpl oynent rel ationship, Cazarez
statenent is insufficient to relieve the Gonpany of responsibility for M.
Grcia s conduct and speech. ®

Thus, | find that the el ection shoul d be set aside because of the

unl awful promses nade by M. Garcia as an agent of

®passavant Menorial Area Hospital (hereafter "Passavant") (1978) 237 NLRB 138
cited in Agri-International, Inc. a wholly owned subsidiary of Gld Kist, Inc.
d/'b/a Glden Poultry . (1984) 271 N.RB 925.

“Passavant; see al so, Brningham where the enployer's failure to deny the
enpl oyee' s authority to promse sal ary rai ses and other benefits supported an
inference he was clothed wth authority to speak for enpl oyer.
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the Gonpany herein. The promise of M. O Gonnor that it woul d be better for the
workers if they decertified the Lhion and that there would be nore work if they
did so, standing alone, is an independent ground for setting aside the el ection
for all the reasons previously stated. She clearly was a Gonpany agent.

If I were not to credit the testinony of the Lhion's wtnesses
regarding the neetings on June 21 and 22, | would not find sufficient evidence
to support afinding that M. Garcia was an agent of the conpany. Absent M.
Grcia s status as an agent of the Gonpany, | would not find grounds to overturn
the el ection based on his conduct.

There is no evi dence any Gonpany supervi sory or nanagenent per sonnel
were present when M. Garcia spoke to the enpl oyees other than at the two
neetings wth Gaizarez and O Gnnor. As a non-supervi sory bargai ni ng unit
enpl oyee, M. Garcia woul d have been free to nake the statenents he did since
there woul d be no evi dence the Gonpany encouraged, authorized or ratified his
conduct nor any basis for the workers to believe he was acting on behal f of

nanagenent . 82 (Tines-Herald, Inc. (1980) 253 NLRB 524 [ 105 LRRVI 1642] .

The nere fact that he circulated the petition and visited the | abor
canp to urge the enpl oyees to support his efforts to

e night argue that the fact that M. Garcia nade pronises which only the
Gnpany coul d fulfill conveyed to enpl oyees that he was speaking for the
Gnpany. | find this evidence too tenuous to warrant such a finding. (N sh
Noroi an Farns (1982) 8 ALRB No. 25)




decertify the Lhion on paid working tine is insufficient to warrant setting aside
the election. This is especially true when there is no evidence that supervisory
or managenent personnel were aware that he did so.®

In Avatti, this Board set aside the el ection, but there a forenan had
given an enpl oyee tine off to circulate a decertification petition and there was
other evidence of inproper enpl oyer assistance.® Snilarly, in Texaco, where the
N.RB set aside the el ection, the enpl oyer not only knew enpl oyees were using pai d
worktine in anti-union el ection activities, it nade the petition available for
enpl oyees to signin a forenan's office. ne supervi sor even circul ated the
petition.

Merely permtting the circulation of a decertification petition on
conpany tine or permtting enpl oyees to discuss, during working hours,
decertifying the union is not necessarily sufficient to support a finding of
enpl oyer instigation of, or inproper assistance to, a decertification canpai gn.
(TNHFarns, Inc. (1984) 10 ALRB No. 37; Radovi ch.)

®M. Grrcia had a good deal of independence in his work schedul e. He coul d take
his lunch hour at his discretion if he had to work during the noon hour. Hs
duties could take himfromthe shop to the fields and sonetines to the | abor
canp. lhder these circunstances, | would not infer that his supervisor woul d
necessarily be anare of his apparently short absences to canpaign, and | find no

i nproper enpl oyer assistance. (Sperry.)

¥Bven in Abatti, permtting the collection of signatures vas deened "l ess
significant invol venrent" of the enpl oyer (See, Administrative Law Gficer's
Decision at p. 55.)



Smlarly, | find no unlawul assistance in M. Garcia s use of his
Gonpany pi ckup truck. The uncontroverted evidence is that there were no
restrictions on his or other enpl oyees' use of such trucks. In the absence of
any evi dence that the Gonpany attenpted to nonitor his use of the truck or had
any know edge he was using it for canpai gn activities, | find no unl aw ul
assi stance.® (Serry; Gmte 63, S ndicato de Trabaj adores Canpesinos Li bres
(1988) 14 ALRB No. 13.)

There is also the issue of the distribution of the "No Lhion" hats by
M. OQnnor and M. Garcia. The general rule is that the nere distribution of
canpai gn buttons and simlar insignia by an Enpl oyer, absent pressure to wear
them is not prohibited. (Radovich.)

Areviewof the cases to determne when there i s prohibited pressure
reveal s that that NLRB s decisions turn on whether it believes that the
Enpl oyer' s offering of canpai gn insignia effectively requires enpl oyees to
declare their sentinents regarding the Lthion. If so, such conduct is akinto
interrogation and constitutes unlawul interference wth the enpl oyees' free

choi ce and may be grounds for setting asi de an

®Thi s case is distingui shabl e fromthose of MIco Lhdergarnent @., Inc. (1953)
106 NLRB 767 [32 LRRMI1550], enf'd (3d Gr. 1954) 212 F. 2d 801 [ 34 LRRVI 2166],
cert. den. (1954) 348 US 888 [35 LRRMI2129] and hi o Power Gonpany (1939) 12
NRB 6 [4 LRRM117], enf'd in pertinent part (6th Gr. 1940) 115 F 2d 839 [7 LRV
458]. In those cases, there was enpl oyer know edge of use of the conpany vehicl e
pl us other serious prohibited conduct.

- 56-



el ection.® nversely, where enpl oyers have sinply nade canpai gn insignia, such
as buttons or hats, available to enpl oyees in a neutral |ocation where
supervi sors have not observed who did and did not take the insignia the NL.RB
typically finds no inproper conduct. (Farah Manufacturing Gonpany, |nc.
(hereafter "Farah" (1973) 204 NLRB 173 [ 83 LRRV 1358].

In the case of Back Dot (1978) 239 N.RB 929 [100 LRRVI 1051], the

NLRB refused to set aside an el ection where there was no coercive conduct by the
enpl oyer other than setting out a basket of pro-Enpl oyer and anti-Uhi on buttons
in the enpl oyees' cafeteria wth a sign informng workers of their availability.
There was no supervisory invol venent in the distribution of the buttons.®
Smlarly, in Acute Systens, Ltd, d/b/a/ MDonald s (hereafter
"MDonal d' s") (1974) 214 NLRB 879 [99 LRRVI1531], a divi ded NLRB found no

inpropriety where buttons were left in |ocations where enpl oyees woul d have
to go such as by the tine
RNy

FITEETTET
NNy

®g9 nce, as noted previously, the NLRB often eval uates such conduct in the
context of unfair labor practices because of its blocking charge policy, such
conduct is often denomnated unlawful interference in violation of section
8(a)(l) of the National Labor Relations Act (hereafter "NLRA'). The unfair

| abor practice cases renai n applicabl e precedent.

¥The Gonpany went further in protecting its enpl oyees. It adnonished its
supervi sors not to comment to enpl oyees about the buttons, and. when the Uhion
tol d enpl oyees the Enpl oyer was trying to determne whet her enpl oyees supported
the Lhion, the BEnpl oyer pronptly sent a notice to enpl oyees that wearing or not
wearing a button would in no way favorably or adversely affect any enpl oyee.
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cl ock. ®
Gonversely, where there is the opportunity for
supervi sors to observe whet her enpl oyees take the insignia, the national
board general |y finds the proffering of the insignia inproper.
In the case of Allowex Gorporation (hereafter
"Allowex") (1978) 234 NLRB 560 [97 LRRVI1369], for exanpl e, the supervi sor

val ked through the enpl oyees' work stations and put an anti-ULhion button on the
sew ng nachi ne of each enpl oyee. The NLRB set aside the el ection finding that
each enpl oyee was forced to nake an observabl e choi ce whi ch amounted to an
interrogati on of the enpl oyee's sentinents. ®

The NLRB al so set aside an el ection in a case where at various neetings
before an el ection, the conpany president told enpl oyees, "I wll be wearing this
badge today and tonorrow-these are avail abl e for everyone to wear. |If you w sh,
take one as you leave."® (The Chas V. Wiise . (hereafter "Wise') (1961) 133
N_RB

HHrrrrrr
1Hrrrrrr

BN though on at | east one occasi on a supervisor pinned a button on an enpl oyee,
and then lied about the incident at hearing, the N.RB found the incident was
jocular and thus did not set aside the el ection.

®see al so, the case of Tappan Gonpany (hereafter "Tappan') (1981) 254 NLRB 656
[106 LRRVI1126], In Tappan, the foreman stood next to enpl oyees' nachi nes wth an
arnful of anti-union T-shirts. The nethod utilized in Tappan, |ike Al ow ex,
exerted pressure on enpl oyees and restrained their free choice in the el ection.

“The badge read: "\bte on the right side-- \ote "No".
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765, 766 (48 LRRVI1709].) The enpl oyer told its supervisors to wear the
badges and to give themonly to enpl oyees who request ed t hem

The national board found undue pressure and uphel d the findi ng of
its Regional Orector that:

... By naki ng avai | abl e such badges, even if not urging enpl oyees to
wear themthe enpl oyer was in effect providing a neans by wiich
enpl oyees woul d be placed in a position of naking an open decl aration
of preference. If the enpl oyees accepted and wore the badge, it was
tantanount to expressing an overt anti-union preference, wile, on
the other hand, 1f the enpl oyees refused to accept the badge, or did
not wear it, he thereby indicated a pro-union sentinent, or, at the
least, failed to indicate an anti-union sentinent.
(at p. 766.)

The national board rejected the enployer's argunent that its
conduct shoul d not be obj ectionabl e since simlar conduct by uni ons was
permssible. The NNRB stated there was a critical difference in the two
situations.

Because of the enpl oyer's control over the tenure and worki ng
condi tions of the enpl oyees, its naki ng canpai gn i nsignia avail abl e under the

ci rcunst ances present in Vi se "placed enpl oyees in the position of declaring

thensel ves as to union preference just as if they had been interrogated as to
such preference, and thereby interfered wth the free and untranmel ed choi ce
of the enployees.” (at p. 766.) The N.RB found the above conduct sufficient
inand of itself to set aside the el ection wthout considering the renaini ng
| Ssues.

A inportant difference between Wi se and MDonald's is that in
Wi se, the NLRB found the prohi bited conduct consisted of
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nerely naking the buttons available. | note, however, that the statenent of
policy in Wise is sonewhat broader than the facts of the case since apparently
supervisors did distribute the buttons al beit ostensibly only to enpl oyees who
asked for one.

Inthat regard, the facts are simlar to the instant case where M.
O Gnnor did not pass anong the enpl oyees handi ng out the caps but stood by the
back of her vehicle and handed themto any enpl oyees who cane forward to get
them The cases are different to the extent that here there is no evi dence of

a comment as poi nted as that nade by the conpany president in V& se, supra.

In Phillips Industries, Inc. (1989) 295 N.RB Nb 75, however, the

NLRB found no i npropriety where a high | evel supervisor distributed pro-
enpl oyer T-shirts but did so only to enpl oyees who asked for them There are
no other facts as to the circunstances of the distribution.

In Shwartz Manufacturing Gonpany (hereafter "Schwartz") (1988) 289

N.RB No. 7, the NLRB found no viol ati on where an enpl oyer hel d a neeting and
urged enpl oyees to vote "No Lhion" and passed out hats wth the conpany | ogo
and "\Vote Nb" buttons. A non-supervisory enployee (albeit the son of a
forenan) passed out the hats.

The NLRB di stinguished B llowex and Tappan fromthe facts in

Shwartz, stating that in Shwartz there was no direct invol venent by

supervisors in distributing the caps and al so no
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evi dence that supervi sors observed enpl oyees as they | eft the neeting, although
there were supervi sors standi ng out si de when the enpl oyees |l eft. The national
board, however, specifically found and relied on the fact that there was no

evi dence how far away the nanagenent or supervisory personnel were or whet her
they saw the enpl oyees. There were no nanagenent or supervisors in the neeting
roomwhen the enpl oyees accepted or refused the hats.

Based on the foregoing cases, it is clear that the critical point is
whet her the enpl oyees' free choice is restricted. Thus, cases where buttons or
other insignia are | eft where enpl oyees can, unobserved, choose to take themor
not, there is no inproper conduct. Wiere a choice nust be nade in the presence
of a supervisor, whether the supervisor hands the insignia to individual

enpl oyees as in Tappan and Allowex or sinply tells enpl oyees they are

avai | abl e as in Wi se, then the enpl oyees' free choi ce has been restricted.

A though a supervisor distributed T-shirts in Phillips, the
distinguishing fact there is that the supervisor did not approach the enpl oyees
or even nake the T-shirts availabl e under his watchful eye but sinply gave them
to enpl oyees who cane to himand asked for them Again, the enpl oyee nade a
free choi ce and was not constrai ned to nake the choice in the presence of the
super Vi sor .

In the instant case, there was direct supervisory invol venent in

that M. OOnnor distributed the hats. M. CGzarez
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was al so present during the distribution. There were only 35 to 40 enpl oyees.
Wiet her they took the hats was observable by M. O Gonnor at | east.

A though the boxes of hats were in M. O Gnnor's conpany vehi cl e and
workers cane up to get hats, rather than M. O Gnnor passi ng anong the workers
todistribute them the facts here are significantly different fromthose in
Farah, MDonald's, or B ack Dot, where the insignia were placed i n neutral
| ocations such as the cafeteria or the tine clock, out of the presence of
supervi sors and nanagers. Here, the presence and i nvol venent of supervisors
rendered the distribution inproper. (RC Wite (1982) 262 N.RB 575 [ 111 LRRmV
1078] .)

Wiile nost of the cases | have referred to invol ve obj ecti onabl e
conduct or unfair labor practices in addition to the inproper distribution of

canpai gn insignia, the case of Wi se, denonstrates that such interference wth

enpl oyee free choi ce standing al one warrants setting asi de the el ection.
Mreover, inthis case, this inproper conduct is conbined wth the unl aw ul

promses of nmanagenent and its agent M. Gircia
THTTTTTTT
LTI
T
NNy
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Based on the Gonpany' s i nproper promses nade by its agents Lil
JGnnor and Ernesto Gircia, and the Gonpany' s adnitted distribution of "No
Lhi on" caps by M. O Gnnor, | reconmend that the el ection be set aside.

DATED Mrch 30, 1990
Z‘/ﬂ-«& ) Mane.

BARBARA D MIORE
I nvestigative Heari ng Exam ner
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