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This natter cones before the Agricul tural Labor
Rel ations Board (ALRB or Board) via the request for reviewof the Executive
Secretary's partial dismssal of el ection objections filed by Tripl e E Produce
Gorporation (Ewpl oyer) pursuant to the provisions of Title 8 Glifornia Gde
of Regul ations, section 20393.Y A representation el ection was conducted by the
Regional Orector of the Board s Msalia Region anong all the agricul tural
enpl oyees of the Enpl oyer in the Sate of Gilifornia on August 4, 1989. The
original tally of ballots indicated that 173 votes were cast for the Lhited
FarmVWrkers of Anerica, AH.-A O (WPWor

¥ The Board has chosen in this instance to exercise its discretion under
Title 8 Gilifornia Gde of Regul ations, section 20393(a) to utilize the
provi sions of Labor Gode section 1142(b), and to issue a published deci si on
resol ving the issues raised by the Bnpl oyer's request for review In so doing
inthis case we are not indicating a decision to change our nornal practice of
resol ving such requests for reviewthrough Board order, rather than published
decision. Were requests for reviewraise issues of general interest, however,
we wll, asinthis case, consider the advisability of using the provisions of
section 1142(b) as permtted by our regul ations.



Lhion), 59 were cast for "No Lhion," and 268 chal |l enged bal | ots were cast. The
Board approved the Regional Drector's disposition of 132 of the chall enged
bal lots in Triple E Produce Gorporation (1990) 16 ALRB Nb. 5, and directed him

toissue arevised tally of ballots in accordance wth its decision therein.

The Enpl oyer tinely filed 43 objections to the el ection, the conduct
of the election, and conduct affecting the results of the el ection on August 9,
1989. Thereafter the Executive Secretary issued his Notice of (bjections Set
for Hearing, Notice of Partial Dsmssal of (bjections; [and] Notice of
Qoportunity to FHle Request for Reviewon June 26, 1990, in which he set
certain portions of the Enpl oyer's objections for hearing and di smssed
objection nos. 2, 3, 30, 34, 35 36, and 37. O July 6, 1990 the Enpl oyer
filed its Request for Reviewof the Executive Secretary's Partial D smssal of
(bj ections. The Board granted review of the Executive Secretary' s dismssal of
obj ection nunber 34 in Admnistrative Qder 90-28 (August 15, 1990.)?

The Board has consi dered the Bl oyer's request for revi ew and

naterial s submtted in support thereof inlight of the

? 1n accordance wth the provisions of Labor Gbde section
1142(b) and Title 8, Galifornia Gde of Regul ations section 20393(f), the
record before the Board on revi ew of the Executive Secretary' s partial
dismssal of the Enpl oyer's objections consists of (1) the el ection petition
filed pursuant to section 1156.3(a), (2) the notice and direction of election,
(3) thetally of ballots, (4) the objection petition filed pursuant to section
1156. 3(c) wth supporting docunents, (5) the Executive Secretary's partial
dismssal, and (6) the Enpl oyer's request for reviewwth supporting docunents.
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other conponents of the record on review and has deci ded to adopt the

concl usions of the Executive Secretary insofar as consistent wth our decision
herein, and to disniss Enpl oyer's objection nunber 34.

(bj ection nuniber 34 all eges that the Board, through its representatives and
agents, failed to properly investigate the el ection petition's allegation that
the Enpl oyer was enpl oyi ng at | east 50%aof its peak | abor conpl enent, ignored
sworn evi dence that the Bl oyer was not at 50%or nore of peak, and ot herw se
inproperly directed the election at a tine wen the Enpl oyer was not at 50%or
nore of peak enpl oynent. In support of its allegations, the Enpl oyer shows
that it submtted to the Regional Drector for his consideration in naking his
determnati on whet her the Enpl oyer was at 50%of peak (1) the declaration of
its president Nathan J. Esfornes setting forth clinatic, crop, and acreage
changes indicating a significant increase in harvest workers necessary when
peak enpl oynent was reached, (2) daily labor totals by contractor for the
eligibility week preceding the filing of the el ection petition showng a daily
average of 171 job positions, and (3) the payrol|l records for the week end ng
Septenber 17, 1988, the period of peak agricultural enpl oynent in the

precedi ng year.

¥ The Lhion filed an untinel y opposition to the Enpl oyer's petition for
revi ew whi ch we decl i ne to consider for that reason. & simlarly decline to
consi der the Enpl oyer's reply to the Uhion's opposition consistent wth our
posi tion announced in Admin. Oder 90-28 and the provisions of Title 8§,
Gilifornia de of Regul ations, section 20393(d).
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W agree wth the Enpl oyer that the record adequately shows that
these naterial s were before the Regional Orector in nmaking his peak
determnation. V& find, however, as the anal ysis bel ow denonstrates, that
these naterial s were inadequate to establish a prinma facie showng that the
Enpl oyer was not at 50%of peak during the payrol|l period i nmedi atel y precedi ng
the filing of the el ection petition.

This is a prospective peak case. Therefore the standard for
determning the propriety of the Regional Orector's peak determnation is
whether in light of the infornation then available to himor her a reasonabl e

peak decision was nade. (Charles Mil ovich (1979) 5 ARB No. 33.) Therecord is

bare of any indication that the Enpl oyer did not conply wthits duty to

nai ntain accurate and, current payroll lists of its enpl oyees' nanes and
addresses and to nmake such lists availabl e for purposes of the peak
determnation. (See Labor (ode section 1157.3 and Title 8 Glifornia Gode of
Regul ations, section 20310(a)(2).) Inlight of the fact that the Enpl oyer
provided the Regional Drector wth simlar payroll records for the peak period
inthe prior calendar year, 1988, we find it reasonably established that the
Regional Orector had before himsufficient rel evant payroll records to

det ermne whet her the 50%of peak requirenent was net on the basis of the
actual nanes of the enpl oyees occurring on the respective payrolls, i.e., by
enpl oyi ng the "body count” nethod. (See, e.g., Tepusquet M neyards (1984) 10
ALRB No. 29.) Thus in the absence of proof fromthe Enpl oyer that the Regi onal

Drector's decision finding 50%of peak enpl oynent to be present
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was erroneous, we are entitled to presune that his determnation rests upon an
adequate showng. (Evid. Gode section 664.)

The Enpl oyer, however, furnishes us wth no proof sufficient to controvert
the Regional Orector's finding of 50%of peak under the "body count™
net hodol ogy. It includes anong its supporting docunents on reviewneither its
pre-petition payroll list nor the payroll fromits prior peak. Instead the
Enpl oyer includes the total nunier of enpl oyees who worked in the pre-petition
eligbility period (1026) and the average enpl oyee-days for that sane period
(171). The enpl oyer then argues that since the pre-petition average enpl oyee-
days figure of 171 is less than 50%of its projected peak average of 610, the
petition was untinely filed under Title 8 Giifornia de of Regul ations,
section 20310(a) (6)(B).?

Vé find the Enpl oyer's contention wthout nerit under the decision of
the Fourth Ostrict Gurt of Appeal in Adanek & Dessert, Inc. v. ALRB (1986)
178 Gal . App. 3d 970 [224 Gl . Rotr. 366]. There the court, in a past peak case,

decided that the Board' s practice of averaging the pre-petition payroll

enpl oynent figures violated the express wording of the statute:

Y Title 8, Galifornia Gde of Regul ations, section
20310(a)(6) (B) provides: "If the enpl oyer contends that he expects that a
payrol | period later in the calendar year wll reflect an average nunber of
enpl oyee days that is nore than twce the average nunier of enpl oyee days
worked during the payrol| period inmedi ately preceding the filing of the
petition, he shall provide the Board wth infornation to support this
contention."
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Section 1156.3, subdivision (a)(l) does not say if an average of
the nuntber of current enpl oyees is not |ess than 50 percent of the
average nunier who worked during the period of peak enpl oynent.
Section 1156.3, subdivision (a)(l) says if the "nunber ... currently
enpl oyed ... as determned fromhis payrol|l inmedi ately preceding the
filing of the petition, is not less than 50 percent” of those
enpl oyed during peak. The statute does not expressly permt
aver agi ng and averagi ng unnecessarily conplicates a sinpl e process.

(Id. at p. 978.) V& have serious reservations as to whether the process of
determni ng whether the Act's peak requi renent has been net is always the
"sinpl e process" the court seens to have envisioned. Nevertheless, in this our
first opportunity to construe the inpact of the Adanek deci sion on our
regul ations, we nust find that as a result of that decision section
20310(a) (6) (B) cannot stand.?

The Enpl oyer's show ng of average eligibility period enpl oynent and
average peak enpl oynent is therefore barred by Adanek. In the absence of
actual enpl oynent figures for the pre-petition eligibility period we have no

basi s upon which to find that peak was not net under Sai khon- Adanek. Neither

do we have a basis to find a "body count” peak deternination erroneous,

¥\ see nothing in the court's ruling concerning averaging that woul d cal |
for adifferent result in a prospective peak case such as this. V¢ simlarly
see no need to deci de here whet her we nust choose between the "body count™
net hodol ogy and the sinpl e averagi ng of peak enpl oynent figures as originally
adopted in Mrio Saikhon, Inc. (1976) 2 AARB No. 2. Rather, until we resol ve
the natter in rulenaking, we wll continue to require first the "body count"
conpari son of actual enpl oyees on the eligibility and peak period payrol | s and
then, if afinding of peak is not obtai nabl e by that nethod, the Sa khon
approach approved i n Adanek, or other appropriate net hodol ogi es, in both past
and prospective peak cases as the nature of the circunstances warrants.
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since the Enpl oyer has likewse failed to include in the record before us on
reviewhis prior peak enpl oynent payrol|l for 1988. Vé wll, therefore, in

agreenent wth the Executive Secretary's determnation, dismss Enpl oyer's

obj ecti on nunier 34.
DATED Qctober 10, 1990

BRUE J. JANGAN Chairnan®

GEGRY L. GONOT, Mentoer

[ VONNE RAMCS R GHARDSON  Menfoer

JCeEPH C SHL, Menber

% The signatures of Board Menbers in all Board decisions appear with the
signature of the Ghairnman first, if participating, followed by the signatures
of the participating Board Mentbers in order of their seniority. Mnber Blis
did not participate in this decision.
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A= SUMMARY

Triple E Produce Qorporation 16 ARBNb. 14
(WY Gase No. 89-RG3-M
Backgr ound

Arepresentation el ection was hel d anong the agricul tural enpl oyees of Triple E
Produce Qorporation (Enpl oyer) on August 4, 1989. The original tally of

bal lots indicated that 173 votes were cast for the Lhited FarmVérkers of
Anerica, AH--AQ O (UFWor Lhion), 59 were cast for "No Lhion," and 268

chal lenged bal | ot were cast. The Agricultural Labor Rel ations Board (ALRB or
Board) approved the Regional Orector's disposition of 132 of the chal | enged
ballots in Triple E Produce Gorporation (1990) 16 ARB No. 5, and directed him
toissue arevised tally of ballots in accordance wth its decision therein.
The Bl oyer tinely filed 43 objections to the el ection, conduct of the

el ection, and conduct affecting the results of the el ection on August 9, 1989.
Thereafter, the Executive Secretary issued his Notice of (bjections Set for
Hearing, Notice of Partial Osmssal of (bjections; [and] Notice of Qpportunity
to Hle Request for Reviewon June 26, 1990. The Executive Secretary set
certain portions of the terns objections for hearing and di smssed obj ection
nunbers 2, 3, 30, 34, 35 36, and 37. nh July 6, 1990, the Enpl oyer filed its
Request for Reviewof the Executive Secretary's Partial O smssal of

(yj ections, and thereafter the Board granted revi ew of the Executive
Secretary's dismssal of objection nunber 34 in Administrative Qder 90-28
(August 15, 1990).

Boar d Deci si on

The Board agreed wth the Bnpl oyer that the naterial s all eged by the Epl oyer
to have been before the Regional Drector at the tine of his peak decision were
i ndeed before the Regional Orector as reflected in the record before the
Board. The Board determined that even were those records before the Regi onal
Drector, however, the Enpl oyer had not presented evi dence sufficient to
denonstrate that the Regional Drector's peak determination was incorrect. 1In
the first instance the Enpl oyer did not present evidence sufficient to indicate
that the Regional Orector could not have determined that peak was net under
the Board' s traditional "body count” approach. Mreover, the Bl oyer's
reliance on the Board' s regulations at Title 8 Glifornia Gde of Regul ations,
section 20310(a) (6) (B was unavailing since that section was effectively
invalidated by the decision of the Fourth Ostrict Gurt of Appeal in Adanek &
Dessert, Inc. v. ALRB (1986) 178 Gal . App. 3d 970 [224 GAl . Rptr. 366]. | n Adanek
the court disapproved the Board' s practice of averaging eligibility period

enpl oynent. Insofar as Title 8 Glifornia de of Regul ations, section

20310(a) (6) (B) contenpl ates such a procedure it cannot stand after Adanek. The
Board therefore affirned the Executive Secretary's dismssal of the Ewl oyer's
peak objection (no. 34),



and restated an enpl oyer's obligation to denonstrate that peak has not been net
both under a traditional "body count” nethodol ogy and under the conpari son of
actual elig bility period enpl oynent wth average peak enpl oynent enunci at ed by
the Board in Mrio Saikhon, Inc. (1976) 2 ALRB No. 2 and approved by the court
in Adanek, supra. The Board also noted that it was utilizing the discretion
granted under Title 8, Galifornia hde of Regul ations, section 20393(a) to use
the provisions of Labor (de section 1142(b) in publishing its decision herein
on atopic of general interest.

* * * *

This Case Summary is furnished for infornation only and is not the official
statenent of the case or of the ALRB

* % * *
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