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Qh April 28, 1989, Chief Administrative Law Judge (ALJ) Janes Vdl pnan
i ssued the attached Decision and recormended Qrder in this proceeding.
Thereafter, Respondent tinely filed exceptions to the AL)'s Decision, wth a
supporting brief.

The Agricultural Labor Relations Board (ALRB or Board) has consi dered
the record and the ALJ's Decision in light of the exceptions and Respondent’ s
brief and has decided to affirmthe rulings, findings, and conclusions of the

ALJ and to adopt his recommended Order, as nodified.?

¥ The ALJ's Decision at page 6, paragraph 3, states, "There is doubt that this
retrenchnent was due to real economc problens.” Fromthe context of that
statenent, it is apparent that the ALJ neant to say that "There is no doubt . .
. ". [BEphasis added.] W& therefore affirmthe ALJ' s Decision i n accordance
wth its presuned intent.

Z The ALJ found that al though there was no fornal seniority system Respondent
had fol l oned certain seniority practices over the years involving a preference
or accommodati on for experienced crews whi ch had perforned wel | 1 n past
harvests. (Decision p. 8.) The ALJ's order at paragraph 2a refers to
"seniority" rights and privileges. The Board has nodified this | anguage in the
Qder to conformto the evi dence.
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By authority of Labor (ode section 1160.3, the
Agricultural Labor Relations Board (ALRB or Board) hereby orders that
Respondent S anoul es Produce ., its officers, agents, successors, and
assigns, shall:
1. QGease and desist from

(a) Refusing to hire, or otherw se discrinmnating agai nst
agricultural enployees inregard to hire or tenure of their enpl oynent or
Wth respect to any termor condition of enpl oynent because they have
engaged in concerted activity protected by the Act.

(b) DO scouragi ng nenber ship of any of its enpl oyees in the
Lhited FarmVrkers of Anerica or in any other |abor organization by unlaw ully
refusing to hire, or in any other manner discrinmnating agai nst enpl oyees in
regard to their hire or tenure of enpl oynent or any termor condition of
enpl oynent, except as aut horized by section 1153(c) of the Act.

(c) Threatening to refuse to hire agricul tural enpl oyees
because of their synpathy or support for any | abor organization.

(d) Inany like or related nmanner interfering wth, restrai ni ng
or coercing any agricultural enpl oyee in the exercise of the rights guaranteed
by section 1152 of the Act.

2. Take the followng affirnative acti ons whi ch are deened
necessary to effectuate the policies of the Act.

(a) AGfer Jesus Qtiz, Guillerno Barraza, Minuel Ruano, Mnuel
Mendez, Antoni o Buenrostro, Daniel Buenrostro, Ruben
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Grcia, Snon Aspuro, Mrrio Aispuro, Garlos Meza, Ignacio Ros, Val ente G uz,
H orenci o Gnzal es, Jose Val enzuel a, Dari o Ml donado, Deneci o Qorona, Avel ardo
Rodri quez, Abel Santoyo, Juan Bernal, Esteban Qovarrubias, Jesus Mendoza, Pedro
Ramrez, N cholas Gil deron, Ramiro Torres, Joses Quz, Rafael Mrtinez, Santos
Aguilar, and Tobi as Lopez full reinstatenent consistent wth those preferential
hiring practices that existed prior to 1986 and nake sai d i ndi vi dual s whol e for
all |osses of pay and ot her economic | osses they have suffered as a result of
their being refused enpl oynent, the anounts to be conputed i n accordance wth
est abl i shed Board precedents, plus interest conputed i n accordance wth the

Board' s decisionin E W Mrritt Farns (1988) 14 ALRB Nb. 5.

(b) Preserve and, upon request, nake available to the Board and
its agents, for examnation, photocopying and ot herw se copying, all payroll
and soci al security paynent records, tine cards, personnel records and reports,
and all other records rel evant and necessary to a determnation, by the
Regional Orector, of the backpay period and the anounts of back pay and
interest due under the terns of this order.

(c) Sgnthe attached Notice to Agricul tural
Ehpl oyees and, after its translation by a Board agent into al|l appropriate
| anguages, nake sufficient copies in each | anguage for the purpose set forth in
this Qder.

(d) Ml copies of the attached Notice, in all
appropriate |anguages, wthin 30 days of issuance of this order to all

agricultural enployees inits enploy fromJuly 1, 1986, to Decenber 31, 1986.
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(e) Post copies of the attached Notice in all
appropriate | anguages, for 60 days, in conspicuous places onits property, the
exact period(s) and pl ace(s) of posting to be determined by the Regi onal
Drector, and exercise due care to repl ace any Notice which has been al tered,
def aced, covered, or renoved.

(f) Arrange for a representative or a Board agent to distribute
and read the attached Notice, in al appropriate | anguages, to all of its
enpl oyees on conpany tine and property at tine(s) and place(s) to be determned
by the Regional Drector. Followng the reading, the Board agent shal|l be given
the opportunity, outside the presence of supervisors and nanagenent, to answer
any questions the enpl oyees nay have concerning Notice or their rights under
the Act. The Regional Drector shall determne the reasonabl e rate of
conpensation to be pai d by Respondent to all piece-rate enpl oyees in order to
conpensate themfor tine lost at the reading and questi on-and-answer peri od.

(g) Notify the Regional Drector inwiting, wthin 30 days of

the issuance of this Qder, of the steps it has taken
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toconply wthits terns, and nake further reports at the request of the

Regional Orector, until full conpliance is achieved.

Dated: Qctober 4, 1990

BRICE J. JANGAN Chairnan®

GEGRY L. GINOI, Menter

[ VONNE RAMCS R GHARDSON  Menfoer

JIMBLLIS Menber

JCeEPH C SHL, Menber

¥ The signatures of Board Menbers in al| Board Decisions appear with the
signature of the Qhairperson first, if participating, followed by the
signatures of the participating Board Menbers 1n order of their seniority.
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NOM CE TO AR ALLTURAL BVRLOYEES

After investigating charges that were filed in the Fresno Regional Gfice of the
Agricultural Labor Relations Board (ALRB or Board) by Jose Val enzuel a and the
Lhited FarmVWrkers of Anerica, AHL-Q O (Lhion), the General unsel of the ALRB
i ssued a conpl aint which alleged that we, Sanoul es Produce Gonpany, had
violated the law Ater a hearing at wiich all parties had an opportunity to
present evidence, the Board found that we violated the lawby refusing to hire
Santos Aguilar, Tobias Lopez, the crewof Jesus Qtiz, and the crewof Jose

Val enzuel a and that this was due to the fact that they had participated i n Lhi on
activities, and because the Val enzuel a crew had been i nvol ved in protesting
certain terns of their enploynent. The Board al so found that we violated the
law by threatening to refuse to hire workers synpathetic to the Lhited Farm
VWrkers. The Board has told us to post and publish this notice. VW wll do
what the Board has ordered us to do.

VW al so want you to knowthat the Agricultural Labor Relations Act is alawthat
gives you and all other farmworkers in Gilifornia these rights:

1. To organi ze yoursel ves;

2. Toform join, and hel p unions;

3. Tovote in a secret ballot election to decide whether you want a union to
represent you,

4. To bargain wth your enpl oyer about your wages and worki ng conditions
tﬂroggh 8 uni on chosen by a majority of the enpl oyees and certified by
the Board;

5. To act together wth other workers to hel p and protect one another; and

6. To decide not to do any of these things.

Because you have these rights, we promse that:

VE WLL NOI do anything in the future that forces you to do, or stops you
fromdoing, any of the things |isted above.

VE WLL NO refuse to hire any enpl oyees or crews because t hey
participated in union activities or because they acted together to
conplain to us regarding the terns of their enpl oynent.

VE WLL NOT refuse to hire workers because they are synpathetic to the Lhited
FarmVWrkers or to any other union, nor wll we threaten to do so.

VE WLL offer enpl oynent to Jesus Qtiz, Gillerno Barraza, Minuel Ruano, Mnuel
Mendez, Antoni o Buenrostro, Daniel Buenrostro, Riuben Garcia, S non A spuro,
Mario Alspuro, Garlos Meza, Ignacio Ros, Valente Guz, Horencio Gnzal es, Jose
Val enzuel a, Dari o Mil donado, Deneci o Gorona, Abel ardo Rodriquez, Abel Santoyo,
Juan Bernal, Esteban Qovarrubi as, Jesus Mendoza, Pedro Ramirez,
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N chol as Gal deron, Ramiro Torres, Joses Quz, Rafael Martinez, Santos Aguilar,
and Tobi as Lopez as nel on harvest enpl oyees and we wll reinburse them wth
interest, for any loss in pay or other economc |osses they have suffered
because we refused to rehire them

Dot ed: STAMOLLES PRIDUCE QO

(Representati ve) (Title)

If you have questions about your rights as a farmworker or about this Notice,
you nay contact any office of the Agricultural Labor Relations Board. Qne
officeis located at 711 North Gourt Sreet, Quite A Msalia, Glifornia
93291. The tel ephone nunber is (209) 627- 0995.

This is an official Notice of the Agricultural Labor Relations Board, an
agency of the Sate of Gilifornia

0O NOIr RFeMDE (R MUTI LI ATE
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CGAE SIMRY

S anoul es Produce . 16 AARB Nb. 13

(WY Case Nbs. 86-(&73-0F)
86- (& 101- (P

Backgr ound

The Lhited FarmVWrkers of Anerica filed unfair |abor practice charges
alleging that Respondent had engaged in unfair |abor practices by refusing to
rehire nel on harvesting crens. The UPWclained that the refusal to rehire was
inretaliation for the crews' concerted activities in a 1985 uni on organi zi ng
canpai gn. The conpl ai nt was anended to add charges of threateni ng renarks
arising fromthe sane organi zing effort. Respondent deni ed the charge and
raised affirnati ve defenses directed at the delay in bringing the conpl aint.

ALJ Deci sion

As athreshold natter, the ALJ denied the Respondent's Mtion to O smss based
on del ay and regul atory non conpl i ance by conpl ai nants and Board agents. The
ALJ found that Respondent's interpretation of Title 8 Gilifornia Gde of

Regul ati ons section 20213, requiring submssion of all supporting declarations
on filing of the charge, was inconsistent wth the investigatory duties

I nposed on the General Gounsel. Additionally, the ALJ hel d that

admni strative del ay of approxi mately two years was not a sufficient reason to
deprive enpl oyees of their statutory rights. Hnally, the ALJ found that the
Respondent fail ed to submt specific facts denonstrating actual prej udi ce and
to cite precedent requiring di smssal.

Havi ng di sposed of the procedural issues, the AL determined that Respondent
discrimnatorily refused to rehire two nel on harvesting crews and certain
other enpl oyees inretaliation for (1) their participation in a 1985 uni on
organi zing effort, or (2) association wth workers who participated i n such
protected concerted activity. This concl usion was based on credibility
determnations and the Respondent's busi ness records. The latter showed that
creyAlsa\glere being hired at a tine when the Respondent deni ed work was

avai e.

Fnally, the ALJ concluded that Respondent's nel on harvest forenan viol at ed
the Act by naki ng threateni ng renarks on one occasi on. This concl usi on was
based on credibility determnations. There were a nunber of incidents

invol ving anti-uni on renarks by those in positions of authority wth
Respondent. The ALJ singled out an incident that occurred during the harvest
in the subject year, was wtnessed by a worker whose conduct might be
affected, i.e., he would avoid further union activities because of the
potential adverse economc conseguences, and invol ved a statenent nade by one
who clearly was in authority.



Boar d Deci si on on Revi ew

h review the Board affirned the ALJ's findings and concl usi ons of | aw
Agreeing wth the ALJ's statenent that no fornal systemof seniority was in

pl ace, the Board noted the evidence of a preferential hiring systemin years
past. The Board therefore adopted the ALJ' s proposed order after nodifying it
to reflect the absence of any formal seniority system

* % *

This Gase Sunmary is furnished for infornation only and is not the official
statenent of the case or of the ALRB
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STATE G- CALI FORN A AGR ALLTURAL
LABCR RELATI ONS BOARD

In the Mitter of:

STAMOLLES PRIDUCE Q, Gase Nos.  86-CE73-0F)

)
)
)
) 86- (& 101- 0 P
Respondent , )
and §
JCEEVALBENZLH_ AANDIN TED §
FARWORKBRSOFAMER CA )
AR-AQ )
)
Charging Parti es. )
)
Appear ances:
Juan Ramrez,

Msalia Glifornia
for the General Gounsel

Neal (ostanzo and Ronal d Bar saman
H nkl e, Davenport & Barsamian

Fesno, Gilliforni a
for the Respondent

Bef ore:

Janes VMl pnan
Admini strati ve Law Judge

DEQ S ON OF THE ADMN STRATT VE LAWJUDE




JAMES VO PMAN Admini strative Law Judge: This case was heard by ne
in Mndota, Gilifornia on Novenber 8, 9, 10, 14 & 15, 1988. |t arose out of
charges filed by Jose Val enzuel a on July 25, 1986 and by the Lhited Farm
Wrkers of Anerica, AHL-A O ("UAW) on Novenber 25, 1986, asserting that the
Respondent had refused to rehire a nunier of enpl oyees because of their union
activities. (GCExs. 1&2)

A conpl aint issued on My 8, 1986, alleging that the Respondent
failed torehire two crews for its 1986 nel on harvest because of their
participation in union and other protected concerted activities. (GCEx. 3.)
Additional allegations were discussed at the prehearing conference, and on
Qtober 25, 1988 an Avended Gonpl ai nt was filed identifying the neners of the
two crews and naming as discrimnatees several other workers who had been
refused rehire. (GCEx.5.) The Amended Gonpl aint al so al | eged three incidents
in which threateni ng renarks were nade to enpl oyees concerning the refusal s to
rehire.

A the outset of the hearing | granted General Qounsel's Mition to
further anend the conplaint by elimnating Riben Ronero as an alleged
discrimnatee. (1:23.)

Respondent answered the original and the anended
conpl aints, denying that it had violated the Act and setting forth nunber of
affirnati ve defenses. (GCExs. 4 &6.)

Several of those affirnative defenses, as well as a subsequent

Mtion to Dsmss the Gonpl ai nt, were based on the



alleged failure of the harging Parties to provide tinely declarations in support
of their charges and on the two year hiatus between the filing of the charges and
the issuance of the conplaint. Respondent asserted that those failings gave rise
to the equitabl e defenses of waiver, estoppel, and | aches and violated its
constitutional right to due process. Additionally, it alleged that the failure
to obtain, tinely declarations constituted a violation of the requirenent that an
admnistrative agency followits own rules and regul ations.

| denied the notion to dismss based prinarily on the hol ding of the
Lhited Sates Suprene Gourt that administrative delay is not a sufficient reason
to deprive enpl oyees of their statutory rights. (NNRBv. J. H Riutter-Rex Mg.
. (1969) 396 US 258; adopted by the ALRB in Mssion Packing Gonpany (1982) 8

ARBNo. 47. )! Awitten statenent of ny ruling and the reasons therefor is
attached as Appendix | to this decision.

There is, however, one aspect of Respondent's argunent whi ch deserves
further cooment: It asserts that the Charging Parties were thensel ves guilty of
| aches when they failed pronptly to provide the General Gounsel wth the

i nfornation and

INRBreiterated this viewnore recently in Mrrell M WIlians (1982) 265
NLRB 506, 508; and Gilifornia courts have | ong hel d the doctrine of |aches
i nappl i cabl e to cases involving the vindication of a public interest. (Inre
Mirriage of Lugo (1985) 170 Gal . App. 3d 427, 435.)
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decl arations needed to deternmine whether to issue a conplaint. In other words,
unlike Ruitter-Rex, here it was the enpl oyees, and not the General Gounsel, who
vere responsi bl e for the delay; they should not be permtted to benefit froma
del ay for which they thensel ves caused.

This sane argunent was nade nany years ago to the National Labor

Relations Board. (Taylor Miling Qorporation (1940) 26 NL.RB 424, 434,

overrul ed on another point in Federal Engineering Gonpany, Inc. (1945) 60 NLRB

592, 593.) A thetine, therewas notine limt onthe filing of charges, and
the Respondent sought to invoke the doctrine of |aches based on the Chargi ng
Party's failure pronptly to present his charge of discrimnation. The Board
declined to apply the doctrine to the Charging Party's delay, quoting its
earlier decisionin Glorado MIling and Hevator Gonpany (1939) 11 NLRB 66,
68:

... The Board acts inthe public interest to effectuate an i nportant
national policy designed to elimnate the causes of certain
obstructions to the free fl ow of comnmerce by the mtigation and
elimnation of unfair |abor practices which tend to cause industrial
strife and unrest. Such benefits as the Board s renedial orders
confer upon individual enployees are only incidental to the exercise
of its power to effectuate the policies of the Act by renedyi ng
conditions created by unfair |abor practices. It is well settled that
the equitabl e principle of laches is not applicable to the gover nnent
acting inthe public interest. See Lhited Sates v. Nashville,
Chattanooga & S. Louis Railway Gonpany, 118 US 120, 125; Lhited
Sates v. Beebe, 127 US 338, 344; lhited Sates v. Insley, 130 US
66% %96; Federal Trade Gonmission v. A gona Lunber ., et al. 291

Even if no consideration were given to the public interest at

stake, there is another, serious difficuty wth



Respondent’ s i nvocation of |aches. Respondent does not contend the Chargi ng
Parties were dilatory infiling their charges, but that they del ayed the
General ounsel 's investigation. Laches is a doctrine available in civil
[itigation when a party wth the power to proceed del ays unreasonably in
exercising that power. The power involved at the investigatory stage is the
General ounsel 's power to proceed to conpl aint, a power not possessed by the
(harging Parties. Respondent’'s attenpt to apply the doctrine of |aches to
themis therefore nisdirected and beyond its scope.?

Havi ng di sposed of Respondent’s procedural defenses, | nowturn to
the substance of the conplaint, and, based on the entire record, including ny
observation of the deneanor of the wtnesses, and after consideration of the
argunents and briefs submtted, | nake the fol | ow ng:

HNJ NS - FACT

. JURSOCINN

Respondent is an agricultural enpl oyer; the UFWis a | abor
organi zation; the naned discrimnatees are all agricultural enpl oyees; and the
instant charges were filed and served in a tinely fashion. (Prehearing

nference Qder, paragraph 2.)

Z@neral Gounsel, of course, has the prosecutorial discretion to refuse
to proceed to conpl aint where he determines that the Charging Party has undul y
hanpered or del ayed the investigation, but that is a prosecutorial
prerogative, beyond the Board s power to revi ew
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1. BAXKGEAND

S anmoul es Produce Gonpany harvests, packs and narkets a variety of
crops, including nelons, broccoli, corn and cotton, in the San Joaqui n Val |l ey,
west of Fresno. Preharvest work is perforned by another, rel ated corporation--
S & S Ranch.

Fol | ow ng the 1985 nel on harvest, Sanoul es operations underwent a
substantial change. Poor nelon sales | ed to serious cash fl ow problens. Uhder
pressure fromits | ender, the conpany deci ded to cut back on its nel on
production and increase its production of corn and broccoli because both coul d
be harvested earlier and woul d therefore provi de qui cker and nore effici ent
cash flows. It therefore decreased its nel on acreage from3300 acres in 1985
to 2200 in 1986. The nunter of harvest crews |ikew se di mnished; 20 or 21
crews were enpl oyed in 1985, but half as nany were needed i n 1986.

There is doubt that this retrenchnent was due to real econonic
probl ens. The question presented by these charges is whether the Respondent
used the necessity of cutbacks to rid itself of those harvest crews who had
been partial to the UFWduring the uni on organi zati onal drive which had taken
pl ace during the 1985 harvest.

To answer that question, it is first necessary to understand the
wor ki ngs of the crewsystem Each crew has 13 nenbers, one for each rowin the
nelon field Mlons are picked, placed in sacks, and | caded into bins atop

trucks out in the



field. Each crewhas a captain who acts as a spokesnan, relays instructions
fromthe forenan, sees to it that the work is being done, and takes the lead in
organi zing the crewand arranging for its presence at the begi nning of the
harvest. Each crewal so has an assigned "reina’ who is stationed atop the bins
where he oversees the quality of the nel ons pi cked and records the bin counts
whi ch determine the piece rate received by the crewand its captain. Ulike
them heis paidaflat daily rate. Mlon harvesting is hard work, but a good
crew can earn considerably nore fromit than fromother agricultural work. For
that reason crews are sel ective about whomthey admt to nenbership, and, once
admtted, neners tend to stay wth their crewfromyear to year. Gten an
entire creww || cone fromthe sane geographi cal area

The procedure followed in hiring crews for the harvest is infornal
but well established. Toward the end of the season, the captain wll let the
conpany supervi sor knowthat the crewis available for the next year's harvest.
The harvest usually begins in early July. As the tine approaches, the captain
contacts the supervisor to determne exactly when work wll be available. The
supervi sor gives hima date, and the captain contacts the rest of the crewto
tell themwhen they are expected and to nake necessary arrangenents for anyone
who plans to arrive later. Qten crew neners travel together to the harvest.
(nce there, the captain collects the crew contacts the supervisor, and nakes

final arrangenents to begin work. If there is a vacancy, another worker



wll be found or assigned, and, if accepted by the rest of the crew nay
becone a regul ar nenfer .

During the hearing, there was consi derabl e di spute as to whet her
Samoul es has a seniority system and, if so, what rights accrue under it. |
find that, while there is no fornal system certain seniority practices have
becone establ i shed over the years. For one thing, crews who have worked for
the conpany in the past are nore likely to be rehired, and not only because of
their experience. According to George Papangel lin, the controller at the tine
in question, "V& val ue our enpl oyees as enpl oyees.” Those who have done a good
job are entitled to preference in rehire.

Then, too, while senior crews have no right to "bunp" into positions
hel d by those wth | ess seniority, the conpany does have a | oose policy of work
sharing: Wen an experienced crew arrives a few days before there i s enough
work to justify the addition of another full-tine crew the newarrivals are
nonet hel ess hired on the permtted to share the avail abl e work wth those who
are already working. (\V50; see also I1:12-15.)

SQupervi sion of the nel on harvest crews is handl ed by "first" and
"second" forenen. The first forenan hires the crews, determnes when and where
they are to work, and checks wth the reinas to see to it that quality is
nai ntai ned. The second forenan fills in when the first is absent or otherw se

occupi ed. For the nost part, the second forenan sinply transmts orders from



the first forenan and sees that they are carried out.
Qrcasi onal |y, he takes action on his own.?

The crew system under whi ch each nentoer' s pay depends on the
perfornmance of the entire crew encourages workers to police thensel ves.
onsequent |y, discipline is infrequent, but when necessary, it is the
responsibility of the first forenan.

[, THE 1985 UN ON CAMPAL AN AND B ECTI ON

Early in the 1985 harvest, nmany of the workers at
S anmoul es becane dissatisfied. They were unhappy wth conditions at the | abor
canp: nattresses were missing, bathroons were dirty, cool ers were no good, and
there was no air conditioning. Then, too, conpany buses frequently broke down,
naking it inpossible for themto get to the fields to work. They al so bel i eved
they were entitled to sone paynent for the length of tine--up to four hours a
day--they spent travelling by bus to and fromthe fields.

Wien the conpany failed to resol ve these problens to their
satisfaction, the workers turned to the UFW and in late July 1985, the
uni on began an organi zati onal canpai gn. An organi zi ng conmttee was
establ i shed, authorization cards were circulated, and, on July 31st, the

uni on petitioned for an

*Qupervi sion al so varies fromcrop to crop and fromyear to year. Aforenan in
one crop nay be a non-supervi sory enpl oyee in another. The second forenan in
one crop nay be the first forenan i n another, and a second forenan one season
nay be a first forenan the next.



election. The canpaign culmnated in a one day stoppage, two days before the
el ection, in which 80 to 100 workers participated in a protest in the parking
lot at the |abor canp. They stood in front of buses, waived union flags, and
wore union buttons. A nuniber of supervisors were present, and Tom

S ef anopoul os, one of the owners, spent a hal f an hour tal king to enpl oyees,
trying to convince themto return to work. Television crews fromthe |ocal TV
stations filned the protest.

n August 10th the el ection was held and the union lost. A the end
of the season, S efanopoul os agai n spoke to the crews telling themthat the
conpany woul d do better by themnext year. He nay al so have nentioned specific
crews who woul d work the fol | ow ng year.*

V. THE QR Z CGREW

This crew naned for its captain, Jesus Qtiz, and ni cknaned "the
chi carrones” ("the cracklings") had been in exi stence since 1976. Each year
its nenters travel ed fromtheir hones in the Inperial Valley to Mendota where
they stayed in Sanmoul es' | abor canp and worked the nel on harvest.

The crewwas active in the 1985 el ection canpai gn. Qtiz and nost,

if not all, of the crew nenbers signed union

“3 ef anopoul os does not recal | naki ng those conments; Jose Val enzuel a and a
nentoer of his crewdo. | accept their recollection; those are just the sort of
renar ks whi ch nanagenent woul d nake after havi ng gone through a uni on

organi zati onal dri ve,
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authorization cards. The entire crew participated in the work stoppage and
protest, each wearing a union button and nost carrying and wai vi ng uni on flags.
Cewnenbers al so wore their buttons on the day of the el ection, and two of
them Minuel Mendez and Quillerno Barraza, served as el ection observers for the
uni on; Barraza was al so a nenber of the organi zing conmttee.

The crew nade no secret of its activities, and enpl oyer
representatives includi ng S efanopoul os and Uval do Vega, the second forenan in
1985 and the first forenan in 1986, were present at the protest when buttons
were worn and flags were wai ved. Vega al so had occasi on to check on the crew
shortly after the el ection when nost nenbers were still wearing their buttons.
| therefore find that the Respondent was aware of the crew s uni on synpat hi es
and activities.

A the close of the 1985 harvest, Qtiz--followng his usual
practice--contacted Vega and asked, "Is there going to be a chance for [work
the] comng seasons, if Gd wlls it?" Wega said yes, there would be. (I1:33-
34.)

The followng July, shortly before the 1986 harvest was to start,
Qtiz tel ephoned \Vega fromthe Inperial Valley to find out when the crew woul d
be needed. Wen Vega told himwork would begin July Sth, Qtiz said that the
crewwas ready to |l eave, and \ega replied, "QK'. (11:36.)
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Qtiz then nade final arrangenents with the crew® Because one
nenber, Quillerno Barraza, had famly problens to attend to, it was agreed t hat
he would join the group a fewdays later. (11:39.) The rest left the Inperial
Valley and arrived in Mendota the afternoon of July 8th. (I11:41.) Wen they
vwere unabl e to contact \Vega, they went to the Gfice and, late in the
afternoon, spoke wth S efanopoul os, who then contacted the forenan. \ega
arrived, spoke privately wth Sefanopoul os, and then cane out of the office
and told OQtiz and his crewthat, "There was not going to be any chance of
[work] because he...was full up wth people.” (11:45.) He went on to say
that, "He had 75 acres [whi ch woul d] open up the followng day [but] that he
already had three crews destined to do that job." (11:45.) Wen Qtiz asked
if there was a chance of waiting two or three days, Vega said, "There are
another 75 acres but those won't be opened up for 10 or 15 days, but | do not
guarantee that 1'mgoing to give you a chance because |'ve al ready got people.”
(11:46.) The people he was referring to were the "120 nen working in the corn
[who] as soon as the corn ended then he was going to put...over here [in

nel ons]." (11:100-101; 11:47.) WMega then excused hinself and | eft.

®The crewas constituted for the 1986 harvest included: Qtiz, Gillerno
Barraza, Minuel Ruano, Minuel Mendez, Antoni o Buenrostro, Dani el Buenrostro,
Ruben Garcia, S non Aispuro, Mrrio Aspuro, Garl os Mza, Ignacio Ros, Valente
Quz, and Horenci o Gnzal es.

-12-



Vega has no recol l ection of this or of his earlier contacts wth
Qtiz; but Qtiz and crew nener Angel Garrillo do, and | have no reason to
doubt them That Qtiz would call before leaving i s both reasonabl e and
consistent wth his prior practice; that he was told to cone was consi st ent
wth what he actually did. Both he and Garrillo i npressed ne as sensi bl e and
sincere wtnesses, and their descriptions of what Vega said on July 8th are
consistent. Mreover, their accounts are consonant wth their subsequent
abandonnent of efforts to obtain work at Sanoul es and wth their decision to
returnto the Inperial Valley. Surely, had \Vega held out hope of well paid
enpl oynent in the nel on harvest, they woul d not have | eft.

After his conversation wth Vega and again the followng day, Qtiz
attenpted to contact S efanopoul os, but each tine he was prevented fromdoi ng
so by the wonan who worked in the office. (11:48-49.) He did see \ega outside
the office, but the forenan refused to discuss the natter and left. (11:49.)
As aresult, Qtiz gave up hope of obtaining work for his crew He and four
others returned to the Inperial Valley where he contacted Barraza and told him
what had happened.

Samoul es Daily Labor Reports disclose that three crews (Qews Nbs.
1, 2, and 3) began the day after Qtiz was denied work (July 9th). The
followng day another three crews (Nos. 4, 5 and 6) were added. A seventh

crewwas hired two days later on July 12th. (GCE. 9; See TABLEI.)
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TABLE |:  GOMPCH TI ON AMD STARTI NG DATES
Cr 1986 MH.ON HARVEST (RBV/$

Cew [Cat e Began No. of Vdrkers

Nuntper Harvest Vdrk Previ ousl y Enpl oyed
CGewMNo. 1 July 9 5 out of 13 wkrs.
ewNo. 2 July 9 3 out of 13 wkrs.
CewMNo. 3 July 9 11 out of 13 wkrs.
CGewNo. 4 July 10 3 out of 13 wkrs.
QewMNo. 5 July 10 4 out of 13 wkrs.
ewNo. 6 July 10 4 out of 13 wkrs.
GewNo. 7 July 12 2 out of 13 wkrs.
CewNo. 8 July 15 O out of 13 wkrs.
CewMNo. 9 July 16 1 out of 13 wkrs.
CewNo. 10 August 13 O out of 13 wkrs.

Note: Sarting Dates obtai ned from@General Qounsel's
Exhibit No. 9. Nuniber of workers wth recent work
experience obtai ned fromconparing that Exhibit wth
Respondent' s Exhibit H



Presunabl y, the three crews who began working on the Sth were the
ones \ega had already hired to take care of the "75 acres [whi ch woul d] open up
the followng day". But that |eaves unexpl ained the hiring three nore crews on
the 10th and another on the 12th. BEven if one were to stretch the
interpretation of Vega' s conment about "three crews and 75 acres” and apply it-
-not to the first three crews--but to the next three, there still renains no
good expl anation for Vega's failure totell Qtiz and his crewthat work woul d
be available on or about the 12th when, in fact, Gew No. 7 was hired.

\Vega' s later testinony that two crews were unexpected y added when
the weat her becane hot is no explanation; for, according to him that did not
occur until a fewdays after the Val enzuel a Gewwas turned anay on July 11th
(1'V:87); so he nust have been referring to Gew No. 8 whi ch began on the 15th
and Gew No. 9 which began on the 16th. Sill left unexplained is his hiring
of GewNo. 7 on the 12'"-sonethi ng Vega never clai ned to have been unexpect ed.

Nei ther do conpany records bear out the forenan's assertion that he
was obligated to "the 120 nen working on the corn.” Qily 14 of the 91 workers
who nade up the seven crews hired after July 9th had recent work experience at
Sanoules. (See TABLEI.) Indeed, that \Vega nade such an unsupported cl ai mnot

only undermines his veracity, but also calls into question his notivation.
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V. THE VALBNAUHA GREW

Jose Val enzuel a had been the captain of this crewsince its inception
in 1974. Mst of its nenbers resided in San Luis, inthe Sate of Sonora, just
across the Mexi can border fromArizona. Each year they travel ed to Mendota
where they lived at the Labor Ganp while working in the nel on harvest.

nh three or four occasions in 1985, the crew conpl ai ned about the
condition of the canp and the buses to Forenan Juan Carrillo, and on one
occasi on Val enzuel a and the crewwent directly to Sefanopoul os to conpl ai n
that they had been unabl e to work because their bus and broken down. The crew
was al so unhappy about the long, unpaid bus trips to and fromthe fiel ds.

Wien the workers turned to the Lhion and establi shed an organi zi ng
conmttee, it consisted of Val enzuel a and three neners of his crew along wth
one nenber of the Qtiz crew They signed authorization cards and obt ai ned
signatures fromfel l ow crew nenbers and fromother workers. The entire crew
participated in the work stoppage and protest, wearing uni on buttons and wavi ng
UFWi | ags.

The crew | i kew se nade no secret of its synpathies. |If anything, it
was nore active and outspoken than the Qtiz crew | therefore find, and for
the sane reasons, that the Respondent was well aware of its support for the
uni on.

Val enzuel a testified that, at the end of the season, S efanopoul os

assured the crewthat it would be rehired i n 1986.

-15-



Wi | e S ef anopoul os does not recall those corments, | believe they were nade
and that, in one way or another, he indicated that there woul d i ndeed be work
for experienced crews |ike Valenzuela's. | do not believe, however, that his
renarks can be taken as a firmand final coomtnent to rehire. Mch can--and
inthis case did--happen fromone season to the next, and the crew knew enough
of the vagaries of agriculture to appreciate that. Rather, S efanopoul os was
stating an intention which, though not concl usive, does, when | ater abandoned,
call for a careful and coherent expl anati on.

Val enzuel a testified that he tel ephoned the conpany office at the
begi nning of July and | earned that work woul d begi n between the 8th and 10t h.
Afewdays later, on July 5th, he called Vega hinself who verified the starting
dates and told him "W ||l see each other here, see what takes place." (I:102,
61.)

Wii I e Viega does not recal | hearing fromVal enzuel a and doubts the
call was nade, | amconvinced that it was and that he | ed Val enzuel a to believe
that there would likely be work for his crewin the harvest. The call was in
keepi ng wth Val enzuel & past practice; that he was encouraged to cone i s
consistent wth his and his crews subsequent actions.

e crew nentoer, Dari o M donado, was visiting his famly
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inthe Sate of Querrero and had arranged to join the crewlater.® The rest |eft
San Luis and arrived in Mndota the afternoon of July 10th. (11:61.)" Wen they
went to the office the next norning, Sefanopoul os told themto speak wth \Vega.

He was not at hone, so, according to Val enzuel a, they returned to the canp and

drove back to see himat about 3:30 in the afternoon.

Wiile the rest of the crewwaited in there cars,
Val enzuel a and anot her crew nenioer knocked and asked to speak wth him Wen he
cane to the door, Val enzuel a apol ogi zed for bothering hi mand asked when hi s
crewcould begin work. (1:112.) \ega replied that "he was full up in people for
working. That it was the peopl e who had hel ped himin the wntertine" (1:114),
and "that he was going to give themthe preference of working in the nelons..."
(1:69.) Val enzuel a obj ected to such a preference and expl ai ned that "Tonas
[Sefanopoul os] told ne to cone over and talk to you." (1:71.) To which Vega
"answered ne, saying if that's the way it was, that Tomas was in charge of ne,

for ne to go over there and ask himfor work." (1:71.)

®The renai nder of the crew consisted of Val enzuel a, Deneci o Gorona,
Abel ardo Rodriguez, Abel Santoyo, Juan Bernal, Esteban Qovarrubi as, Jesus
Mendoza, Pedro Ramrez, N cholas CGal deron, Ramro Torres, Joses Quz, and Raf ael
Martinez. The conpl aint nanes two nore workers-- Ruben Ronero and Jose
Mllaneuva. A the hearing the General Qounsel struck Fonero' s nane, and there
is no evidence to establish M| lanueva' s status as a nenber of any of the crews
invol ved in this proceed ng.

I'n cross examnation, Val enzuel a gave the date as July 8th, but qualified it

as the day work began. (11:100.) It appears to ne that July 10th is the
correct date..
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Val enzuel a and the crew then went back to the office and told
S ef anopoul os what had happened. Vega was summoned and arrived five mnutes
later. Valenzuela said that he "wanted an answer, | wanted S efanopoul os and
himto say whether | was going to have any work or not." (1:73.)

S ef anopoul os denurred, saying “"that he had given the order [to obtai n workers]
to Waldo [Vega] and that he [was the one who] knew whether he was full up wth
people or not." (1:74.) A which point, \ega reiterated "that he didn't need
any nore people, that he was full up." (1:74.) Having gotten his answer,

Val enzuel a and the crew | eft.

Two days later, on July 13th, Ml donado joined themat the | ocal park
where they were staying. A his urging, Val enzuel a tel ephoned Vega in the
evening and agai n asked for work. Vega replied that "he had already tol d ne
that there was none, that was it." (1:75.) The followng day, Val enzuel a says
he sent sone crew nenbers to the office to check once nore wth \Viega (I:77)
and, on the 18th, he and the rest of the crewwent to see S efanopoul os, but
were told that he was anay and that they woul d have to wait outside. (1:78.)
After waiting an hour and a half, the crewgave up. (1:78.) Afewdays later,
Val enzuel a contacted the ALRB Afice in Fresno and filed his Charge. (GCEx.
1} 1:139.)

\Vega' s account differs in significant respects: Hrst, he nakes no
nention of any initial encounter at his hone. Second, he says that while he

didtell Val enzuel a that he had a full
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conpl enent of workers, he did not ascribe it to any obligation to hire those who
had worked during the Wnter; rather, he said it was due to the nuch snal | er
1986 nel on crop. (IV41.) Third, he says that he did not discourage the crew
but instead told themto wait "a fewdays". (1V42.) And finally, he says that
after the one contact on July 11th, the crewfailed to check back, |eaving him
wth no alternative but to | ook el sewhere when a sudden i ncrease in tenperature
nade in inperative for himquickly to add two nore crews. (1V42.)

If 1 were to accept \Vega' s version of what occurred, his treatnent of
the crewmght well be justified. But | cannot; there are too nany probl ens
wthit.

FHrst of all, thereis his failure to nention the earlier encounter
whi ch Val enzuel a described as occurring at his hone. That it, or sonething
like it, took place is born out by S efanopoul os testinony that Val enzuel a was
al ready upset about not receiving work when he cane to the office on the 11th.
(V:44.) That being so, there nust, contrary to what \ega says, have been an
encounter prior to his being sunmoned to the office. Besides, it nakes sense
that Val enzuel a woul d first seek out the person whomhe knewto be directly
responsi bl e for hiring.

Secondly, there is Vega' s justification for not hiring nore crews.

He says he told Val enzuel a that it was because of the small nel on crop, not--as
Val enzuel a cl ai ns--because of a coomtnent to enpl oyees who had worked for

Samoul es during the
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Wnter. But this testinony is at odds wth the accounts gi ven of
his cooments to the Qtiz crewa few days before, accounts which |
have al ready described, considered and accepted as reliabl e.
(Supra, pp. 12-13.) Mreover, the size of the crop had been known for
sone tine;, certainly \ega was aware of it when they spoke by
tel ephone and he tol d Val enzuel a, "W&' 1| see you here." (I:102,
61.)

Third, Vega's claamthat he told the crewthat there would be work "in
a fewdays" does not ring true. It would have been inconsistent wth the
pessi msmhe had expressed to Qtiz. (Supra, p. 12.) Nor does it fit wth
S ef anopoul os' description of Val enzuel @ s frustration in expl aining what had
occurred in hisinitial contact wth Vega. (\V:45.) Neither does it agree wth
S ef anopoul 0s' testinony that he told Val enzuela that it would be "quite a few
days" before work would be available. (V:45.) Fnally, had Vega in fact said
that it would only be a fewdays, then the situation woul d have fall en squarel y
wthin Sefanopoul os' policy of allowng crews to share avail abl e work unti |
there was full tine enpl oynent for everyone. (V:50.)

Fourth, there is Vega' s claimthat the crewwas not hired because it
failed to check back. The crew had cone a | ong way to earn the consi derabl e
wages pai d nel on harvesters. Had Vega, as he clains, held out hope of early
enpl oynent, there woul d have been every reason for the crewto have nade itself

accessible. Hs claimthat it failed todois thus at odds wth his earlier
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testinony. Furthernore, his subsequent testinony that he sent soneone to find
Santos Aguilar rai ses the question of why he did not explain what attenpt, if
any, he nade to do the sane for Valenzuela. After all, Mendota is a snall town,
and the crew did good work, had ten years of experience, and had journeyed al |
the way fromthe Inperial Valley expecting enpl oynent.

Then, too, Vega was a poor wtness. He was nervous and hesitant
inhis testinony, and at tines had difficulty in describing clearly what had
occurred. Hs answers were vague, diffuse, and hard to pin down. That,
together wth the | apses, inconsistencies, and incongruities just descri bed,
seriously undermines his credibility.

It is further undermined by his failure to explain why it was that on
July 12th, the day after he tol d Val enzuel a that there was no work, he added
another crew (Nb. 7). (See TABLEI.) At the hearing, he omtted any nention of
it and, instead, sought to justify his actions by describing the sudden heat wave
whi ch caused himhastily to add one crewon the 15th (No. 8) and another on the
16th (No. 9). Thereis nothing toindicate that the addition of a crewon July
12th was sudden or unexpected.® Nor was it the result of any cormitnent to those

who had worked during the Wnter; only

8t is possible that Vega had already coomitted to Gew No. 7 when \al enzuel a
contacted himon the 11th. But why wasn't that explained to Val enzuela? Q, at
the very least, wy didn't Vega say so when he testifi ed.
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two of its 13 nenbers had recent work experience wth Sanoul es (See TABLE 1.)°
Thonas S ef anopoul os' testinony resol ves none of these gaps and
inconsistencies. Hs testinony that Val enzuel a did not showup until 10 days
after the harvest began is at odds wth everyone--\Vega i ncl uded--who testified
about it. The sane is true of his assertion that he asked the crewto return
later that afternoon, planning to offer it work at that tine. No one el se so
testified, and it nakes little sense inthe light of his testinony that he tol d
the crewit would be "quite a fewdays" before they were needed. Besides, if
it was hisintentionto hire them why didn't he do it then and there?
Fnally, | amconvinced that the crewwanted work. Had he held out any such
inmedi ate hope, it is difficult to believe that they woul d have ignored it.
In the absence, therefore, of a coherent account from Respondent
of why the crewwas not hired, | accept, inits essential elenents, the
version testified to by Val enzuel a and other crew nenbers.® Their accounts
are consistent wth each other and wth Respondent’s treatnent of the Qtiz

crew And

%t is asoworth noting that only one of the 26 nenbers of Gews No. 8 and Nb.
had worked at Sanoul es in the recent past.

PThose fewinstances where there are difficulties wth the testinony of crew
nentoer s--for exanpl e, Ml donado' s claimto have heard \Vega' s voi ce when

Val enzuel a tel ephoned himon July 13th (111: 134-135.)--are not serious enough
to cause ne to doubt them
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there was nothing in their deneanor which would | ead ne to doubt their veracity.

| therefore find that Val enzuel a contacted Vega before the harvest began; that he
was led to believe that work woul d be avail abl e begi nning July 10th; that when he
and his crewarrived on tine they were told there was no work because pref erence
was to be given to those who had worked during the Wnter; that that
representation was substantially untrue; and that three additional crews were
hired wthout any serious effort being nade to advise or alert the crew even
though it did contact the Respondent several tines after the 11th.

M. SANTCS AGJLAR

Aguilar had been a crew captain in the 1983 and 1984 nel on harvests.
In 1985, he began as a captain but, shortly before the el ection, was reassigned to
work as reina.  Uhlike Val enzuel a and Qtiz, he apparently lived in the area and
worked on and off in Sanoul es' ot her operations--weedi ng cotton, thinning nel ons,
harvesting broccol i, |oading onions, and so on.

It does not appear that he or his crewwere involved in the conpl aints
about the bus transportation or the conditions at the labor canp. Nor did he
participate in the uni on organi zing canpai gn or in the work stoppage and prot est

just prior tothe election.™ He did, however, vote for the ULFW

Ynhe crew nenber, Tobias Lopez, testified that he wore a UPWbutton during the
el ection and whil e supervisors were present. (111:92.)
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The General (ounsel asserts that the Respondent becane aware of his
vote through a conversation he had wth a fell owworker at the concl usi on of the
1985 harvest. He testified that Santos Qonacho asked hi mwhet her he had voted
for the union. Wen he said he had, Gnacho told himthat had been unw se
"because the conpany didn't want anything to do wth the union.” (111:9.)
Gonacho is Vega' s brother-in-lawand, the foll owng June, becane the foreman in
charge of the corn harvest. A the tine, however, he had no special status, and
so his know edge cannot be inputed to the Respondent (S eel - Tex Manuf act uring
Qorp. (1973) 206 NLRB 461); it nust be proven as a fact.®”

The General QGounsel sought to do so and to showthat Aguilar was
i nproper|y deni ed enpl oynent in the harvest by introduci ng evi dence of his
unsuccessful attenpts to obtain work and of a later conversation in which Viega
reveal ed Respondent's awareness of his uni on synpat hi es.

After the 1985 nel on harvest, Aguilar worked for a short tine in
broccoli, was laid off, and then returned to work in February 1986, planting
onions. Ater that, he worked weedi ng cotton and nel ons; then, in June, he

began | cading onions. It was

“That Vega and nacho are related is a fact whi ch hel ps establish such

know edge. However, standing alone, | do not believe it to be sufficient. (See
US Soil Gonditioning Gnpany (1978) 235 NLRB 762, 764, aff'd (10th Gr. 1979)
606 F.2d 940.) Nor can his statenent that the "conpany didn't want the union"
to be used to establish unlawul notivation on Respondent’s part.

-24-



at this point that he asked Vega, "Wether there was going to be a chance for
ne and ny crew[to work] in the nelon [harvest].” (111:15.) Wega was
encouragi ng. Just as the harvest was to begin and while he was still |oading
oni ons, he asked again and was told, "As soon as you' re through there, 1'll
send you and your crewover to the nelons.” (111:17.) Wthin a day or so,

oni on work was conpl eted and Aguilar was laid off. Afewdays |ater he was
rehired, not to harvest nel ons, but to weed them and he continued to doi ng so,
sporadical ly, until August 14th when he | eft Sanoul es for good.

Between mid-June and md-July, Aguilar estinated that he asked \Vega
for harvest work for hinself and his crew on five occasions and each tine \ega
promsed work "as soon as there was...a chance” (111:19), but it never
nat eri al i zed.

Ater sone initial skirmshing wth General Qounsel (1V:93-97), \Vega
admtted that Aguilar had requested work on a nunier of occasi ons and, each
tine, was told to "wait a fewnore days." (1V.97-99.) He went onto testify
that, when work becane avail abl e, he sent Jesus Rvas to fetch Aguilar, but
Rvas returned saying that he no longer wanted to work for Sanoul es. (1V:62-
63.) However, when Rvas was called to corroborate Aguilar's refusal, he
testified that he believed the offer was for work in broccoli, not in nel ons.
(1 110-111.)

Based upon \ega' s deneanor as a wtness and on the other probl ens,

already described, wth his testinony, | accept R vas
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belief and Aguilar's testinony that no offer of nel on work was forthcom ng.
S nce sonewhere between four and seven crews were hired during this period (See
TABLE |), Respondent is once again wthout a coherent expl anation for the
failure to hire Aguilar and his crew

The General Gounsel naintai ns that Respondent’ s true notive was
reveal ed in late August when Aguilar and a nenber of his crew Tobias Lopez,
went to the fields to find out, once and for all, whether they woul d be hired.
According to their testinony, Vega said, "I'mgoing to tell you the real truth.
It's going to be very difficult for you to find work agai n at the conpany
because the conpany has becone aware that you voted for the union and the
conpany wants nothing to do wth the union. So for you and your crewthere is
no nore work because you...are chavistas.” (I111:53, 96.)

| accept Aguilar's and Lopez testinony on this point. Aguilar was a
serious, straightforward wtness, expressive wthout being argunentative. He
experienced sone difficulty in describing the exact tinming of his contacts wth
\Vegas, but that is understandabl e and does not reflect adversely on his overal |
credibility. Lopez was al so a convincing wtness. H's account is consistent
wth Aguilar's and includes details which give it the ring of truth. Wen
their credibility i s weighed agai nst \ega' s--a wtness whose failings have

already been described at length--there is little question of whomto believe.
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| therefore find that the Respondent was aware that Aguilar had
voted for the union, that he repeatedl y and unsuccessful | y sought nel on harvest
work for hinself and his crewat tines when it was available, that the
Respondent provi ded no coherent expl anation for its failure to hire the crew
and that Vega admtted that it was not hired because the Respondent believed
its nenbers to be Chavi stas.

M. STATEMENTS BY FGREMBEN | NO CATI NG GOMPANY
HOSTI LI TY TOMED UN ON SYMPATH ZBRS

In addition to the conversation, just described, in which Viega
admtted to Aguilar and Lopez that there woul d be "no nore work because
you...are chavistas" (Supra, p. 26), the General Qunsel introduced evi dence of
four other incidents in which forenen nade anti-union renarks: (1) A statenent
by Juan Garrillo, just before the election in 1985 that the Qtiz crewwere
"cry-babi es and chavi stas"; (2) a nunber of anti-union cooments nade by
CGxrrillo on the day of the work stoppage in 1985, (3) a conversation in June
1986, in which Vega told Aguilar and Santos Gonacho that Val enzuel a and hi s
crew"wll never again work at Sanoul es because they are chavistas"; and (4) a
conversation in July 1987, in whi ch Gnacho tol d Ruben Ronero, who had been a
nenber of the Val enzuel a crew that neither he nor the others who had
participated in the work stoppage woul d ever be rehired.

If proven, those statenents woul d furni sh strong evi dence of
unl awful notivation directed not only against the particul ar workers and crews

to whomthey were addressed but, nore general ly,
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against all of the workers who were denied re-enpl oynent. Furthernore, the
statenents which are not tine barred mght well, as the General Gounsel
al l eges, constitute independent violations of section 1153(a).

A Satenents and nduct of Forenan Juan Garrillo

Garrillo was the principal forenan for the nel on harvest crews during
the 1985 uni on canpai gn and el ection. Minuel Mendez, a neniber of the Qtiz
crew testified that a fewdays before the election Carrillo arrived at the
field where the crewwas working and began throw ng out nel ons which it had
pi cked. Mendez retrieved two of themand said, "Look, these cantal oupes are
good; you have no reason to throwthemaway.” To which Garrillo said that "I
was nobody to tell himwhat he was doing. " Wen Mendez replied, "1' mnobody,
but you have no reason to throw away these nel ons”, the forenan said, "You
(plural) are cry-babies and chavistas. And, on the first chance that | get,
I"mgoing to stop you." (I1:117-118.)

Qtiz was there, and his testinony corroborates that of Mendez.
(11:24-25.) Carrillo did not testify, and the Respondent of fered no evi dence
to contradict that of the two workers. | therefore find that the incident did
occur as they described it.

O the day of the work stoppage Dari o Mil donado stood in the path of
one of the buses. He testified that he saw CGarrillo get on the bus and tell
the driver: "G forward, it doesn't natter if you kill this damnmed chavista. "

(111:118.) The bus
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started toward himand he junped aside. Afellowcrew nenber, Juan Bernal, was
there, an his testinony corroborates that of Midonado. (11:140.) Bernal went
onto testify that, after the buses left, CGarrillo went around the | abor canp
yelling: "Let's goto work; don't pay attention to these people, they are
chavi stas....we knowwho they are and we're going to renenber them™ (11:141.)
Manuel Mendez was present, and his testinony corroborates that of Bernal .
(11:121.)

Again, no evidence was offered to rebut the testinony of the workers.
| therefore find that Garrillo did engage in the descri bed conduct on the day
of the protest and that his behavior on that occasion and earlier when he
cal l ed Mendez and the rest of the crew "cry-babi es and chavi stas" is evidence
of Respondent's hostility toward workers synpathetic to the LFW® However,
because the conduct occurred al nost one year prior to the filing of the instant
charges, it may properly be considered only as background evi dence, useful in
interpreting and under standi ng the events which formthe basis for the
allegations contai ned in the conpl ai nt and whi ch occurred wthin the statutory
six-nonth limtation period. (Holtville Farns (1981) 7 ALRB No. 15; Julius
Gl dnan's Egg Aty (1980) 6 ALRB Nb. 61.)

Bt one point, Respondent argued that the term"Chavista' in not prejorative;
that union activists often refer to thensel ves that way. General Qounsel is
correct in saying that the context in which the termoccurs is determnative.
Here it was used by supervisors, spoken in a hostile nanner, and acconpani ed by
threatening words and behavior. As such, it is a pejorative.
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B Satenents by Forenan UWal do Vega

| have already found that Vega told Santos Aguilar that the real
reason he and his crewwere not hired for the nel on harvest was their support
for the (FW (Supra, p. 26.)

Anonth before, inearly July 1986, Aguilar was picking corn and his
foreman, Santos Gonacho (MVega' s brother-in-law was nearby. According to
Aguilar, \Vega arrived and said: "You knowwhat? Val enzuel a cal | ed | ast
night...to see wen the nel on season was going to begin and | told hhm" He
then went on to say, "Valenzuela and his people...wll never again work at
S anoul es because they are chavistas...." (111:28.)

\ega deni ed naking the statenent (1\V65), just as he had deni ed
telling Aguilar and Lopez "the real reason" they were not hired. (Supra,
p.26.) Qnhce again--and for the sane reasons-- credit Aguilar's testinony and
discredit \Vega' s denial .

C Satenent by Santos Gonacho

InJuly 1987, a year after the events in question, Riuben Ronero, who
had at one tine been a nenber of the Val enzuel a crew net Gnacho in the
Quaynas Gafe in Mendota. Ronero testified that, when he asked about work,
nacho told him"there was no work for ne because | was...close to the
striking people, to the chavistas....that he was aware of other people who
woul d not be given work because they were strikers, chavistas." (I11:66-67.)
Gonacho went on to say that people in the office, including "Thonas"

[ presunabl y Thonas & ef anopoul os], al so knew who t he



(havi stas were and would see to it that they were not hired. (111:67.)%

Gonacho was not called to testify, so there is no evidence to rebut
Fonero' s testinony that the statenent was nade. Respondent argues, however, that
it should not be considered because, at the tine, Gnacho was not working as a
true supervi sor.

Respondent nay well be correct inthis. In July 1987, Gnacho was
wor ki ng under his brother-in-lawas second forenan in the nel on harvest. n
this record, it isdifficut to say that second forenen are supervisors as the
termis defined in the Act. (Supra, pp. 89.) However, both before and after
his encounter wth Ronero, he worked as a supervisor in the corn harvests of
Novener 1986 and Cctober 1987. He was, therefore, cl ose to nanagenent and
likely privy to its unspoken policies. Because of that, | shall take his
statenent into account in determning enpl oyer notivation for the refusal s to
rehire.

ANALYS S HRTHHR HNO NG AND
CONALWUE ONS OF LAW

In order to establish unlawful interference wth protected concerted

activity inviolation of Labor Gde, section

“p |ater said no names were nentioned (111:68), soit is not possible to
say that S efanopoul os was specifically i nplicated.

“The National Labor Relations Board did nuch the sane in Fnto, Inc. (1987) 282
NLRB Nb. 93. There a | eadnan whomthe Board found not to be a true supervi sor,
admtted to the discrimnatee that he was bei ng reassi gned because nanagenent
did notf\/\ﬁnt himavai | abl e to discuss the union wth his fell owenpl oyees. In
spite of his
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1153(a) or of unlawful discrimmnation for union support or activity in
violation of section 1153(c), the General ounsel nust ordinarily prove: (1)
that workers supported the union and/or engaged i n union or protected concerted
activity, (2) that the enployer knewit, and (3) that a causal relationship or
connection exists between their support and/or activity and adverse treat nent
which they later suffered. (Lawence Scarone (1981) 7 ALRB No. 13; Jackson and
Perkins Rose . (1979) 5 ARB No. 20.) Inrefusal to hire cases, the General

unsel nust al so prove that he workers nade proper application for enpl oynent
at atine when work was avail able. (\Verde Produce Gonpany (1981) 7 ALRB Nb.
27.)

non-supervi sory status, the Board relied on his admssion in finding a
viol ation:

“Inaddition, we rely on Mller's [the discrimnatee] testinony
regarding Ingalls [the | eadnan] statenent. V& need not, however, adopt
the [admnistrative law judge's rational e for admtting the statenent,
i.e., that Ingalls occupied a ' semsupervisory' position, and,
therefore, his statenent was admssi bl e as an admssi on by an agent of
a party-opponent under Rul e 801(d)(2) of the Federal Rules of Evi dence
(though Ingal | s statenent was nade in apparent accordance wth the
authority del egated to himby the Respondent). Ve note that the Board
isnot required to followthe strict rules of evidence applicable to
the Federal courts, except to the extent practicable (citing cases)."
(Id., slipopinion, p. 4.)

Qur Act likewse includes a "so far as practicable" qualification to the
requirenent that the Galifornia Bvi dence de be adhered to. (Labor Gode,
section 1160.2.) Here, Gonacho was in a position to possess reliable "inside"
infornmation relevant to a significant natter at issue.
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A The Otiz Gew

The General unsel has establ i shed that the crew supported the UFW
and engaged in a variety of activities onits behalf and that the Respondent
was aware of those activities and that support. (Supra, pp. 10-11.)

There is al so abundant evi dence of a causal connection between the
crews union support and activity and its failure to be rehired for the 1986
nel on harvest. To begin wth, there is Respondent’' s sudden and unexpl ai ned
deviation fromits practice of hiring experienced crews who had worked in
previ ous harvests and who, in this case, had been led to believe they woul d be

hired for this one as well. (Supra, pp. 7, 11; Paul W Bertucci o (1984) 10 ALRB

No. 10.) The asserted reasons for the failure to rehire them-that the
Respondent al ready had a full conpl enent and that it was carrying out its
obligation to those who had worked for it during the Wnter--were fal se and
pretextual (Supra, pp. 12-14), and thus give rise to the inference of an

undi scl osed, forbidden notive. (The Gar in Gonpany (1986) 12 ALRB No. 14, pp.
4-5; Baker Brothers (1986) 12 ARB No. 17, ALID pp. 24-25; Dyer v. MicDougal |
(2nd Qr. 1952) 201 F. 2d 265, 269; A & Z Portion Meats, Inc. (1978) 238 N.RB
643; Hrst National Bank of Puebl o (1979) 240 NLRB 184.) That i nference

recei ves addi tional support fromthe background evi dence of hostility toward
uni on synpat hi zers revealed in foreman Carrill o' s behavior during the 1985

el ection canpai gn (Supra, pp. 28-29), and it is manifest in Wal do Vega' s
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comments to Santos Aguilar in July and August 1986 whi ch, though directed at
other crews and workers, reveal a discrimnatory notivation equal |y applicabl e
to Qtiz and his crew (Supra, pp. 26, 30.) Even wthout the added adm ssion
by Santos Gonacho in 1987 (supra, pp. 30-31), there is nore than enough evi dence
to convince ne that there is a casual |ink between the crew s uni on synpat hi es
and activities and its failure to obtain enpl oynent in the 1986 harvest. Fon
Nunn Farns (1978) 4 ARB No. 34, involved a simlar situation, and there a
violation was found wthout the benefit of incrimnating admssions by
super vi sory per sonnel .

The only business justification offered by the
Respondent, was the retrenchnent in operations which occurred in 1986. (Supra,
p. 6.) There is no question that the decrease in nel on acreage was a val i d
response to real economc probl ens, but that does not expl ain why, anong the
crews for vhomwork was avail abl e, those synpathetic to the UFWwere refused
consi deration. There being no non-pretextural justification for that refusal,
the General unsel has satisfied its burden of proof, and there is no need to
engage in a "dual notive" analysis. (Baird Neece Packing Qorporati on (1988) 14
ARBNo. 16, fn. 1; The Garin onpany (1985) 11 ALRB No. 18, pp. 11-12.)%

Fnally, the additional requirenent in refusal to hire cases that

there be proper application and avail abl e work was net

% Respondent nakes a general argunent, applicable not only to the refusa to
hire the Qtiz crew but to that of \Val enzuel a and Aguilar as well, that other
wor kers who participated in the work stoppage and signed a petition (whi ch was
never presented to

-34-



not only by those crew nenfbers who journeyed to Mendota (Supra, pp. 13-14;
TABLE 1), but also by Guillerno Barraza, who had arranged to join the crew
later but decided not to do so when he learned it would be futile. (Aatti
Farns, Inc. (1979) 5 ARB No. 34, pp. 18-19, citing Internati onal B otherhood
of Teansters v. US (1977) 431 US 324, 366.)

B The Val enzuel a Gew

The General Qounsel has established that the crew engaged in
protected concerted activity by protesting a variety of working conditions and
that it actively supported the UPNduring the 1985 protest and canpai gn.
(Supra, p. 15). Al of which was known to the Respondent. (Supra, p. 15.)

Li kew se, the General Qounsel has provi ded anpl e evi dence of a
causal connection between the crew s union and concerted activity and
Respondent’ s failure to enploy it for the 1986 harvest. As wth the Qtiz
crew there is Respondent's sudden and unexpl ai ned devi ation frompast hiring
practice. (Supra, pp. 16-17.) There are al so Respondent's inconsi stent,

contradi ctory and shifting expl anations and its fal se justifications (Supra,

Pp.

nanagenent) were hired to pick nelons in 1986. However, "It is not necessary
to showthat other union supporters were discrimnated agai nst to establish a
case of unlawful discrimnation.” (Foster Poultry Farns (1980) 6 ALRB Nb. 15,
citing Desert Automated Farming (1978) 4 ALRB No. 99; and see Pri nadonna Q ub,
Inc. (1967) 165 N.RB 111.) Here, there is anpl e evidence to sustain findings
of d: scrimnatibn’ agai nst the three crews who were the subject of the

conpl ai nt .



18-21.), whi ch-H ke those nade to Qtiz--give rise to an inference of a
conceal ed and inproper notive. (Ranch No. 1, Inc. (1986) 12 ARB No. 21, p. 6,
S Kuramura, Inc. (1977) 3 ALRBNb. 49, pp. 12-13; Illini Seel Fabricators,
Inc. (1972) 197 NNRB 297, J. P. Sevens . (1968) 171 NLRB 1202, 1220.) Next,

there i s the background evi dence provided by Garrill o' s behavior during the
1985 protest, and there is Vega' s July 1986 admssion to Gonacho and Aguil ar
that the crewwoul d never be hired because it was nade up of Chavistas (Supra,
p. 30) and his "anti-Chavi sta’ comment to Lopez and Aguilar in August 1986.
(Supra, p. 26.) Anally, there is Gonacho's admssion to forner crew nenfer
Fonero in July 1987. (Supra, pp. 30-31.)

Again, even wthout these admssions, there is anpl e evi dence from
whi ch to concl ude that General (ounsel has satisfied its burden of proof. (See

Ron Nunn Farns, supra.) S nce the retrenchnent of operations in 1986 does not

expl ain why pro-union crews were not used to performavail abl e work and si nce
the other justifications offered were all pretextual, there is no need for

further consideration of Respondent's notives. (Baird Neece Packi ng

Gorporation, supra.)

The requi renent of proper application and avail abl e work has al so
been net. There were openings both when the crew presented itsel f and shortly
thereafter, and Dari o Mil donado, who had arranged to join the crewlater, woul d
have been enpl oyed but for Respondent's unlawful discrimnation. (See Sunmer

Peck Ranch, Inc. (1984) 10 ALRB No. 24.)
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C Santos Aquil ar

Wi le Aguilar's invol venent in union activities was
substantially less than that of the other crewcaptains, it did not escape
Respondent' s noti ce; indeed, Vega admtted it was the reason why he and Lopez
were not hired. (Supra, p. 26.) Gven that clear admssion, given the failure of
the Respondent to provide any other coherent explanation for its actions (Supra,
pp. 25-26), and given \Vega' s false claimthat he had attenpted to offer Aguilar
work in the nelon harvest (Supra, p. 25), | find that Respondent's justification
for its failureto hire his crewto have been pretextural. The General QGounsel
has therefore sustained its burden of proof and no "dual notive" analysis is

necessary. (Baird Neece Packing Qorporation, supra.)®

Because Tobi as Lopez was the only other worker identified as a
prospecti ve nener of the crew the violation is, however, confined to hi mand

Agui | ar.
D Threatening Renarks by Supervi sors

The General (ounsel has alleged and proven that on three occasi ons
renarks which could be considered threatening were nade by supervisory

personnel : (1) \Vega s June 1986 comment to

YRespondent argues that no charge covers Aguilar's treatmnent. GCEx. 2is, in
ny opi nion, broad enough to include his situtation; but, in any event,

Respondent' s failure to hire his crewwas closely related to the viol ations whi ch
vwere charged, was disclosed prior to hearing, and was fully litigated. (Baird
Neece Packing Gorporation, supra.)
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Agui | ar and Gonacho that Val enzuel a and his crew woul d never agai n work for
Sanoul es (Supra, p. 30), (2) Vega' s August 1986 admssion to Aguilar and Lopez
that they woul d recei ve no nore work because they were Chavistas (Supra, p. 26),
and (3) Gonacho's July 1987 renark to Fonero that neither he nor others who
participated in the work stoppage woul d ever be rehired (Supra, pp. 30-31).

None of those renarks were the subject of specific unfair |abor
practice charges. A, however, are related to the refusal s to rehire which
were charged; all were disclosed to Respondent prior to hearing; and all were
fully litigated during the hearing. They are, therefore, appropriately before ne
for consideration as possible violations. (Baird Neece Packi ng Gorporation,

supra.)

Athreat is a statenent which tends to interfere wth or restran
enpl oyees in the exercise of the rights guaranteed themby the Act. (Jack
Brothers and MBurney, Inc. (1978) 4 ARB No. 18.)

Applying that definition to the statenents at hand, it would, at first
bl ush, appear that all three constitute actionable violations; after all, they
do clearly indicate that "Chavistas"” wll not be tolerated at Sanoul es. The
problemis that two of the three are nore in the nature of confessions or
admssions of guilt than warnings of retaliation. It is difficult to see how or
why a confession can be a violation, even when it is nade to a victi mwho nay
reasonably be intimdated by it. Because of that and because the conduct to

vhi ch those statenents relate is in
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itself violative of the Act and wll be the subject of a renedial order, |
decline to find violations either in Vega s August 1986 confession of the "real
reason” for not hiring Aguilar or in Gnacho s July 1987 admssi on to Ronero.

\Vega' s statenent to Aguilar inJuly 1986 is another matter. |t
has a threatening and adnonitory qual ity which sets if apart fromthe others
and justifies the conclusion that it constitutes a separate and i ndependent
violation of section 1153(a).

E ncl usi ons

| concl ude that Respondent viol ated section 1153(c) and,
derivatively, section 1153(a) of the Act by refusing to hire the Qtiz crew
including Quillerno Barraza, and by refusing to hire Santos Aguil ar and Tobi as
Lopez for the 1986 nel on harvest. | further conclude that Respondent viol ated
both section 1153(a) and (c) by refusing to hire the Val enzuel a crew incl udi ng
Dario Mil donado, for the sane harvest. Fnally, | conclude that forenan Usal do
Vega' s statenent to Santos Aguilar in July 1986, indicating that Respondent
woul d never hire "Chavi stas" viol ates section 1153(a) of the Act.

REMEDY

Havi ng found that Respondent viol ated section 1153(a), and (c) of the

Act by the above described conduct, | shall reconmend that it cease and desi st

therefromand take affirnati ve acti on designed to effectuate the policies of

the Act. In
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fashioning the affirnative relief delineated in the followng order, |1 have
taken into account the entire record of these proceedi ngs, the character of the
violations found, the nature of Respondent’'s operations, and the conditions
anong farmworkers and in the agricultural industry at large, as set forthin

Tex-CGal Land Managenent, Inc. (1977) 3 ALRB Nb. 14.

Lpoon the basis of the entire record, the findings of fact and the
conclusions of law and pursuant to section 1160.3 of the Act, | hereby issue
the fol | ow ng reconmended:

R

Pursuant to Labor Qode section 1160.3, Respondent D & D Farns,
Inc., its officers, agents, labor contractors, successors and assigns, shall:

1. (Cease and desist from

(a) Refusing to hire, or otherw se discrinminating
agai nst agricultural enployee inregard to hire or tenure of their enpl oynent
or wth respect to any termor condition of enpl oynent because they have
engaged in concerted activity protected by the Act.

(b) D scouragi ng nenership of any of its enpl oyees in the
Lhited FarmVrkers of Anerica or in any other |abor organization by unlaw ully
refusing to hire, or in any other nanner discrinmnating agai nst enpl oyees in
regard to their hire or tenure of enpl oynent or any termor condition of

enpl oynent, except as aut horized by section 1153(c) of the Act.



(c) Threatening to refuse to hire agricul tural enpl oyees
because of their synpathy or support for any | abor organization.

(d) Inany like or related nanner interfering wth, restraini ng
or coercing any agricultural enpl oyee in the exercise of the rights guaranteed
by section 1152 of the Act.

2. Take the followng affirnative acti ons whi ch are deened
necessary to effectuate the policies of the Act.

(a) Gfer Jesus Qtiz, Qillerno Barraza, Mnuel
Ruano, Minuel Mendez, Antoni o Buenrostro, Daniel Buenrostro, Ruben Garcia,
Snon Aispuro, Mrio Aspuro, Garlos Meiza, Ignacio Ros, Val ehte Quz,

H orenci o Gnzal es, Jose Val enzuel a, Dari o Mi donado, Deneci o Qorona, Abel ardo
Rodri quez, Abel Santoyo, Juan Bernal, Esteban Qovarrubias, Jesus Mendoza, Pedro
Ramrez, N cholas Gi deron, Ramiro Torres, Joses Quz, Rafael Mrtinez, Santos
Aguilar, and Tobi as Lopez full reinstatenent to their their seniority or other
enpl oynent rights and privil eges, and nake themwhole for all |osses of pay and
other economc | osses they have suffered as a result of their being refused
enpl oynent, the anounts to be conputed i n accordance wth established Board
precedents, plus interest conputed in accordance wth the Board s decision in

Lu-Bte Farns, Inc. (1982) 8 ALRB Nb. 55.

(b) Preserve and, upon request, nake available to the Board and
its agents, for examnation, photocopyi ng and ot herw se copying, all payroll

and soci al security paynent records, tine
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cards, personnel records and reports, and all other records rel evant and
necessary to a determnation, by the Regional Drector, of the backpay period
and the anounts of back pay and interest due under the terns of this order.

(c) Sgnthe attached Notice to Agricul tural
Epl oyees and, after its translation by a Board agent into al|l appropriate
| anguages, nake sufficient copies in each | anguage for the purpose set forth in
this Qder.

(d) Mil copies of the attached Notice, in all
appropriate | anguages, wthin 30 days of issuance of this order to all
agricultural enployees inits enploy fromJuly 1, 1986 to Decenber 31, 1986

(e) Post copies of the attached Notice in all
appropriate | anguages, for 60 days, in conspicuous places on its property, the
exact period(s) and pl aces(s) of posting to be determned by the Regi onal
Drector, and exercise due care to repl ace any Notice which has been al tered,
def aced, covered, or renoved.

(f) Arrange for a representative or a Board agent to distribute
and read the attached Notice, in all appropriate | anguages, to all of its
enpl oyees on conpany tine and property at tine(s) and places(s) to be
determned by the Regional Drector. Followng the reading, the Board agent
shall be given the opportunity, outside the presence of supervisors and

nanagenent, to answer any questions the enpl oyees nay have concerning the
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Notice or their rights under the Act. The Regional Drector shal |l determne the
reasonabl e rate of conpensation to be paid by Respondent to all piece-rate
enpl oyees in order to conpensate themfor tine |ost at the reading and questi on-
and- answer peri od.
(g) Notify the Regional Drector inwiting, wth 30 days of the
i ssuance of this OQder, of the steps it has taken to conply wthits

terns, and nake further reports at the request of the Regional Orector,



NOIM CGE TO AR ALTURAL BVRLOYESS

After investigating charges that were filed in the Fresno Regional Gfice of the
Agricultural Labor Relations Board [ALRB or Board] by Jose Val enzuel a and t he
Lhited FarmVWrkers of Amnerica, the General Gounsel of the ALRB issued a

conpl ai nt which alleged that we, Sanoul es Produce Gonpany, had viol ated the
law After a hearing at which all parties had an opportunity to present

evi dence, the Board found that we violated the lawby refusing to hire Santos
Agui l ar, Tobias Lopez, the crewof Jesus Qtiz, and the crewof Jose Val enzuel a
and that this was due to the fact that they had participated i n Lhi on
activities, and because the Val enzuel a crew had been invol ved in protesting
certain terns of their enploynent. The Board al so found that we violated the
law by threatening to refuse to hire workers synpathetic to the Lhited Farm
Vorkers. The Board has told us to post and publish this notice. VW wll do
what the Board has ordered us to do.

VW al so want you to knowthat the Agricultural Labor Relations Act is alawthat
gives you and all other farmworkers in Glifornia these rights:

1. To organi ze yoursel ves;

2. Toform join, and hel p uni ons;

3. Tovotein a secret ballot election to deci de whether you wvant a union to
represent you;

4, To bargain wth your enpl oyer about your wages and wor ki ng conditions
tnroggrg uni on chosen by a majority of the enpl oyees and certified by
t he ;

5. To act together wth other workers to hel p and protect one another; and

6. To decide not to do any of these things.

Because you have these rights, we promse that:

VEE WLL NOI do anything in the future that forces you to do or stops you
fromdoing any of the things |isted above.

VEE WLL NOT refuse to hire any enpl oyees or crews because they participated in
union activities or because they acted together to conplain to us regarding the
terns of their enpl oynent.

VEE WLL NOT refuse to hire workers because they are synpathetic to the Lhited
FarmWrkers or to any other union, nor wll be threaten to do so.

VEE WLL offer enpl oynent to Jesus Qtiz, Gillerno Barraza, Manuel Ruano, Mnuel
Mendez, Antoni o Buenrostro, Daniel Buenrostro, Ruben Garcia, S non A spuro,
Mirio Aispuro, Garlos Meiza, Ignacio Ros, Valente Quz, Horencio Gnzal es, Jose
Val enzuel a, Dari o Mil donado, Deneci o Qorona, Abel ardo Rodri quez, Abel Sant oyo,
Juan Bernal, Esteban Qovarrubias, Jesus Mendoza, Pedro Ramirez, N chol as

Gal deron, Ramiro Torres, Joses Quz, Rafael Mirtinez, Santos Aguilar, and Tobi as
Lopez to their positions as nel on



harvest enpl oyees and we w il reinburse themwth interest for any | oss in pay
or other economc | osses they suffered because we di scharged and refused to
rehire them

DATED STAMOLLES PRIDUCE GCOMPANY

By:

Represent at i ve Title

If you have questions about your rights as a farmworker or about this Notice,
you nay contact any office of the Agricultural Labor Relations Board. Qne
officeis located at 711 N Qourt Sreet, Suite A Msalia Glifornia 93215.
The tel ephone nunier is (209) 627- 0995.

0O NOT REMDE (R MUTT LATE




STATE G- CALI FORN A
AR ALTURAL LABCR RHATI ONS BOARD

In the Matter of:
STAMOLLES PRIDUCE Q) Gase No. 86-(&73-0(F)
86- (& 101-O(F)

STATEMENT CF BAS S FOR GRER
CENYI NG MOTT ON TO O SMSS AND
QROER GRMNTI NG PETI TI QN TO
REVCKE SUBPCENA DUCES TEAM
(Section 20242(h), ALRB Regs.)

Respondent ,
and

JCE VALBNALH A AND N TED
FARMVWRERS OF AMER CA
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AR-aqQ
10 Gharging Party.
11 B
12 A the opening of the hearing on Novenber 8, 1988,
13 Respondent's Mvtion to O smss was heard and denied. A the sane
14 tine General Gounsel's Petition to Revoke a Subpoena rel ated to
15 the Mtion to Dsmss was granted. Respondent’s counsel thereupon
16 advised ne that he intended to file an interimappeal of the two
17 rulings. |In accordance wth section 20242 (b) of the Regul ati ons,
18 | have therefore reduced ny rulings and reasoning to witing.
19 I
20 The Respondent noved to dismiss the Gonpl ai nt because of
21 the alleged failure of the Charging Parties to abide by Section
22 20213 of the Regul ations by providing decl arations at the tine
23 their Gharges were filed, and because two years were allowed to
24 pass between the filing of the (harges and the i ssuance of the
25 (onpl aint.
26 The General Qounsel represented that a Declaration had
27 been filed concurrently wth each of the (harges, and the
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Respondent accepted that representation. Furthernore, during the
course of the hearing, the Declaration of one of the Charging
Parties [Jose Val enzuel @] was produced and admtted i nto evi dence.
(Resp. Ex. A) It bears the sane date as his charge--July 25,
1986.

Respondent then argued that that was not enough--al |
supporting declarations nust be filed concurrently wth charges,

and they were not.

© 0o ~N o o A w N R

Wii | e Section 20213 does require that declaration ( s ) be
10 filed along wth charges, it does not require that every

11 declaration be filed at that tine. Such a requirenent woul d be at
12 odds wth the General (unsel 's obligation under Section 20216 to
13 investigate each charge. Additional declarations are part and

14 parcel of any thorough investigation.

15 | therefore ruled that the requirenents of Section 20213
16 had been satisfied and that Respondent’s first argunent was

17 wthout nerit.

18 Respondent' s second argunent--that al nost two years

19 passed between the charge and the conpl aint--is al so wt hout

20 nerit. In Mssion Packing Gnpany (1982) 8 ALRB No. 47, the ALRB

21 adopted as applicable N.RB precedent the hol ding of the Lhited
22 Sates Suprene Gourt in NRBv. J.H Ruttar-Rex Minufacturing .,

23 Inc. (1969) 396 US 258, that admnistrative delay is not a

24 sufficient reason to deprive enpl oyees of their statutory rights,
25 (Seeaso. NRBv. Katz (1962) 369 US 736, Redway Carriers
26 /111111111

27 1
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(1985) 274 N LRB 1353, 1371; Standard G| Gonpany of Gilifornia (1945) 61 NLRB 1251.)Y

In addition, Respondent's Gfer of Proof is deficient inthat it contains no
statenent of the specific facts on which its claimof prejudice is based. FHnally, the offer
was not tinely filed. The Prehearing Gonference O der [paragraph 11] required that it be
received in Sacranento no later than Novenber 4, 1988 [in order to allowne tine to study the
offer and do the necessary research]. Instead, it was nailed in Fresno on Noventer 3rd by
regular nail and did not arrive in Sacranento until the fol | owng Monday, Novenber 7th, after |
had left for hearing.

I

Qosely related to the Mtion to D smss was a Subpoena Duces Tecumserved on the

Board Agent who investigated the case seeking all records of his investigation and his testinony

regarding that investigation.

Because admnistrative delay is no defense (Mssion Packi ng Gonpany, supra), the

testinony and docunents sought were irrelevant. | therefore granted the General (ounsel ' s

Petition to Revoke the Subpoena.

DATED MNovenber 16, 1988

(i

JAMES WOLPMAN
Chief Administrative Law Judge

YRespondent was advised of its right to pursue the Board' s External
Qonpl ai nt Procedure under which any irregularity in the investigation coul d
nore appropriatel y be addressed.
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