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Charging Party.

DECI S| ON_AND ORDER
n June 20, 1988, Admnistrative Law Judge ( ALJ) Barbara D

Mbore issued the attached Deci sion and Reconmended Qder in this
matter. Thereafter, Mrio Sai khon, I nc. (Respondent or Epl oyer)
tinely filed exceptions to the AL)’s Decision along with a supporting
bri ef, and General Counsel filed an answering brief .

The Agricultural Labor Relations Board (ALRB or Board) has
considered the record and the ALJ's Decision in |ight of the exceptions
and briefs of the parties and has decided to affirmthe ALJ' s
rulings, findings and conclusions, subject to the

observations in Footnote 1, and to issue the attached Order. Y

Yin affirmng the ALJ's findings and concl usions we do not place
t he sane degree of enphasis on the extent of Respondent's prior
history of anti-union aninus. Contrary to the inpression that nay be
left by the ALJ's statement at Footnote 52 of her deci sion, anti-
uni on ani mus cannot be inferred fromthe nere exi stence of prior
unfair |abor practice charges that were not brought to conpl ai nt by
the General Counsel. Moreover, evidence of a prior history of anti-
uni on ani nus based on conduct actually

(fn. 1cont. onp. 2



CRDER

By authority of California Labor Gode section 1160. 3, the
Agricultural Labor Relations Board (ALRB or Board) hereby orders that
Respondent Mario Sai khon, I nc., its officers, agents, successors, and
assigns shal | :

1. GCease and desist from

(a) D scharging, depriving of seniority, or otherw se
di scrimnating agai nst any agricul tural enployee in regard to hire
or tenure of enployment or with respect to any termor condition of
enpl oynent because he or she has engaged in concerted activity
protected by the Agricultural Labor Relations Act ( Act) .

(b) D scouraging nmenbership of any of its enpl oyees
in the United Farm Wrkers of Arerica, AFL-A O or in any |abor
organi zation by unl awful |y di schargi ng, depriving of seniority, or
in any other manner discrimnating agai nst enpl oyees in regard to

their hire or tenure of enploynment or any termor condition of

(fn. 1 cont.)

found to have violated the Agricultural Labor Relations Act is but one
factor to be considered in determ ning whether the enpl oyer has the
present discrimnatory intent that is inherent in any section 1153( c)
violation. It is not a substitute for the causal connection between
the enpl oyee's union activity and the adverse action taken by the

enpl oyer. (Royal Packing Co. v. Agricultural Labor Relations Bd.
(1980) 101 Cal . App.3d 826, 834-835[161 Cal.Rptr. 870].) W
find that irrespective of the extent of Respondent's history' of anti-
union ani mus, the ALJ's analysis of the testinmony provided a nore

t han adequate basis for concluding that such causal connection did
exist in this case.

Finally, we note that Respondent failed to denonstrate bias or
prejudice warranting disqualification of the ALJ and that its
di ssatisfaction fromhaving |lost prior cases before this ALJ is not
sufficient to justify disqualification. (Cf. NRBv. Pittsburgh
Steanship Conpany (1949) 337 U. S. 656 [24 LRRM2177]; and Andrews
v. Agricultural Labor Relations Bd. (1981) 28 Cal.3d 781, 791-794
[171 Cal . Rptr. 590] .)
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enmpl oynent, except as authorized by section 1153( ¢) of the Act.

(c) In any like or related manner interfering with,
restraining or coercing any agricultural enployee in the exercise of
the rights guaranteed by section 1152 of the Act.

2. Take the follow ng affirmative actions which are
deened necessary to effectuate the policies of the Act:

(a) Ofer Andres Reyes full reinstatement to his
former or substantially equivalent position without prejudice to his
seniority or other enploynment rights and privileges, and nmake him
whol e for all |osses of pay and ot her econonmic |osses he has suffered
as a result of his being discharged or deprived of seniority, the
amounts to be conputed in accordance with established Board
precedents, plus interest conputed in accordance with the Board's
decision in E W Merritt Farns (1988) 14 ALRB No. 5. The award

shal | reflect any wage i ncrease, increase in hours or bonus given by
Respondent since its unlawful acts.

(b) Preserve and, upon request, nmake available to the
Board and its agents, for examination, photocopying and otherw se
copying, all payroll and social security paynent records relevant
and necessary to a determ nation, by the Regional Director, of the
backpay period and the amounts of back pay and interest due under the
terns of this Oder.

(c) Signthe attached Notice to Agricul tural
Empl oyees and, after its translation by a Board agent into all
appropriate |anguages, make sufficient copies in each |anguage
for the purposes set forth in this Order.

(d) UWoon request, provide the Regional D rector or
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his designated Board agent with the dates of the next peak season.
Shoul d the peak season have already begun at the tinme those dates
are requested, informthe Regional Drector of when the present peak
season began and when it is anticipated to end and informthe
Regional Drector of the anticipated dates of the next peak season.

(e) Ml copies of the attached Notice, in al
appropriate | anguages, wthin 30 days of issuance of this order to
all agricultural enployees inits enploy fromMy 17, 1986, the
first day of the 1986 spring nelon harvest, to May 17, 1987.

(f) Post copies of the attached Notice in al
appropriate | anguages, for 60 days, in conspicuous places on its
property, including places where Notices to Enpl oyees are usually
posted, the exact period(s) and place(s) of posting to be determn ned
by the Regional Director, and exercise due care to replace any copy
of the Notice which has been altered, defaced, covered, or renoved

(g) Arrange for a Board agent or representative of
Respondent to distribute and read the attached Notice, in al
appropriate | anguages, to all of its enployees on conpany tine and
property at time(s) and place(s) to be determned by the Regi ona
Director. Followi ng the reading, the Board agent shall be given the
opportunity, outside the presence of supervisors and managenent, to
answer any questions the enpl oyees nay have concerning the Notice or
their rights under the Act. The Regional Director shall determ ne
the reasonabl e rate of conpensation to be paid by Respondent to al

pi ece-rate enpl oyees in order to
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conpensate themfor tine |ost at the reading and
guest i on- and- answer peri od.

(h) Notify the Regional Drector inwiting, wthin
30 days of the issuance of this Order, of the steps it has taken to
conply with its terns, and nmake further reports at the request of
the Regional Director, until full conpliance is achi eved.

DATED March 9, 1990

GREQCRY L. QONOT, Menber?

JIMELLI'S, Menber

JCSEPH C. SHELL, Menber

Z The signatures of Board Menbers in all Board decisions appear

wth the signature of the Chairnan first (i f participating),
followed by the signatures of the participating Board nenbers in
order of their seniority. Chairman Jani gian and Menber Ranos

R chardson did not participate in this case.

16 ALRB No. 1



NOTI CE TO AGRI CULTURAL EMPLOYEES

After investigating charges that were filed in the H Centre
Regional Ofice of the Agricultural Labor Relations Board (ALRB or
Board) by the Uhited FarmWrkers of Arerica, AFL-A O ( UFW or

Uni on), the General Gounsel of the ALRB issued a conpl ai nt which
alleged that we, Mario Sai khon, I nc., had violated the | aw. After a
hearing at which all parties had an opportunity to present evi dence,
the Board found that we violated the | aw by di schargi ng enpl oyee
Andres Reyes fromall conpany operations and by | ater discharging
himfromor depriving himof seniority in our nelon harvests. The
Board found we took these actions agai nst Andres Reyes because he
had participated in union activities and spoken to the conpany on
behal f of other workers regarding the terns of their enploynent.

The Board has told us to post and publish this Notice. Ve wll do
what the Board has ordered us to do.

V¢ also want to tell you that the Agricultural Labor Rel ations Act
is alawthat gives you and all other farmworkers in California
these rights:

1. To organi ze yoursel ves;

2. Toform join, or help unions;

3. To vote in a secret ballot election to decide whet her you want a
union to represent you,

4. To bargain w th your enpl oyer about your wages and wor ki ng
conditions through a uni on chosen by a majority of the
enpl oyees and certified by the Boar d;

5. To act together with other workers to hel p and protect one
anot her; and

6. To decide not to do any of these t hi ngs.

BECAUSE YOU HAVE THESE RI GHTS, WE PROM SE THAT:

VEE WLL NOT do anything in the future that forces you to do, or
stops you fromdoi ng, any of the things |isted above.

VWE WLL NOT di scharge or refuse to rehire any enpl oyee because he or
she participated in union activities, spoke wth us on behal f of

ot her workers regarding the terns of their enpl oynment, or
participated in ALRB processes or proceedi ngs.

VWE WLL offer to reinstate Andres Reyes to his previous position as
a lettuce harvest worker and we will reinburse himwth interest for
any |l oss of pay or other economc | osses he suffered because we

di scharged and refused to rehire him

DATED. MARI O SAI KHON, | NC.

Bv:

Represent ati ve Title

If you have a question about your rights as a farmworker or about
this Notice, you may contact any office of the Agricultural Labor
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Rel ations Board. One office is |ocated at 319 Waterman Avenue, El
Centre, California 92243. The tel ephone nunber is (619) 353

2130.

This is an official Notice of the Agricultural Labor Relations
Board, an agency of the State of California.

DO NOT REMOVE OR MUTI LATE

16 ALRB No. 1



CASE SUMVARY

Mrio Sai khon, |nc. 16 ALRE No. 1
(UFW) Case No. 86-CE-47-EC
Backgr ound

The conplaint alleged that the Enpl oyer, through its agents,

di scharged Andres Reyes fromall conpany operations, and thereafter
nodi fied the discharge to a loss of seniority in the nelon operations,
because of his union and other concerted activities. The Enpl oyer,
who admtted taki ng such adverse actions, asserted that it was
justified in doing so because Reyes had taken tine of f w thout

perm ssion and/or |ater took tine off after having been denied

perm ssion. Reyes had been granted a one-day | eave of absence, but
was admttedly absent fromwork for nore than one day as a result of
his incarceration in Mxico

ALJ Deci si on

The ALJ found the Enpl oyer's absence policy to be rather |enient such
t hat unexcused absences for whatever periods of time were frequently
t ol erated-sotong—as—good—+easons were provided therefor, and that
i ncarceration was not necessarily a "bad" reason for being ‘absent
fromwork. In applying the absence policy to the facts of this case,
the ALJ concluded that Reyes was unlawfully termnated and t he

Enpl oyer's reasons therefor were pretextual. In reaching her
conclusions, the ALJ discredited the testinony of the Enpl oyer's

W tnesses over that of the General Counsel's w tnesses.

Oh two procedural matters raised by the Enpl oyer, the ALJ di smssed as
wthout nerit (1) the contention that the ALJ was bi ased from havi ng
deci ded unfavorably prior cases against the Enployer; and ( 2) the
Enpl oyer was deni ed due process when the ALJ permtted one of Genera
Counsel 's witnesses in her case in chief to later provide rebuttal

t esti nony.

Boar d Deci si on

The Board affirmed the ALJ's rulings, findings and concl usions and
ordered that the discrimnatee be reinstated and nade whol e for | osses
incurred. Inits analysis, the Board did not place the same degree

of enphasis on the Enpl oyer's prior history of anti-union ani nus,
noting that such evidence is but one factor to be considered in
determ ni ng whet her there was a violation of section 1153( ¢c) of the
Act. The Board was satisfied that the ALJ's anal ysis of the testinony
provided a nore than adequate basis for finding a causal connecti on
between the enpl oyee's union activity and the Enpl oyer's

correspondi ng adverse action. T'e Board al so noted that the Enpl oyer
f?ilﬁd kﬁjdenonstrate bi as and prejudi ce warranting disqualification
of the ALJ.

* * *

This Case Summary is furnished for information only and is not an
official statenent of the case, or of the ALRB
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BARBARA D. MOCRE, Admnistrative Law Judge:
This case was heard by ne in H Centre, California, on
Decenber 15, 16, 17, 18 and 22, 1987.%' Briefs were filed in
February 1988. The conpl aint, dated August 24, 1987, is
based on a charge filed by the United FarmWrkers of
Arerica, AHL.-QOhereafter WWor Union) on August 1, 1986,
wth the Agricultural Labor Relations Board (hereafter ALRB or
Board). Both docunents were duly served on Respondent, Mario
Sai khon, I nc. (hereafter Respondent, Sai khon or the conpany).
The FHrst Arended Conpl aint issued on August 27, 1987, and

al | eges that Respondent, through its agents Adol fo Rodri guez and

| saac Pel ayo, on June 28, 1986, discharged Andres Reyes fromall

conpany operations, and, on August 8 1986, nodified the discharge

'At the start of hearing, Respondent made an oral notion to disqualify
me, arguing that | had presided over prior hearings involving the
Respondent and had made extensive findings agai nst Respondent and
therefore coul d not objectively evaluate the evidence in the instant

case. (l: 2-3.) | assured counsel that | had not prejudged the
case and woul d eval uate the evidence with an open mi nd. | then denied
the notion.

The law is clearly opposed to Respondent’'s arguments. (Bob’s
Casing Crews, Inc. (1971) 192 NNRB1[78 LRRM1060] aff'd (5th Cir.
1972) 458 F. 2d 1301 [80 LRRM2090] To denonstrate bias or prejudice
warranting disqualification, a party nmust show nore than nere
di sgruntlenment at having |ost prior cases. (Bilmax, Inc. d/b/aBlis
Toyota (1983) 266 NRB 442 [112 LRRM1380]; N. L. R.B. v. PRittsburgh
Steanship Conpany (1949) 337 U.S. 656.) Respondent did not follow
its oral notion wth a witten motion, under oath, setting forth
specific facts warranting disqualification, as required by our rules.
Such a motion nust be made within 24 hours. (Cal. (ode Regs., Tit. 8§,
section 20263(¢c) .



to a loss of seniority?in Saikhon's nelon operations® and that both
actions were taken because Mr. Reyes engaged in protected union and
other concerted activities. The conplaint further alleges that
Respondent, by the above cited acts, violated sections 1153( ¢c) and
1153(a) of the Agricultural Labor Relations Act (hereafter Act or
ALRA) . * Respondent filed an answer on Septenber 4, 1987, which it
amended at the prehearing conference held on Decenber 8, 1987.

At the prehearing conference, Respondent admitted it dis-
charged Mr. Reyes fromall conpany operations (Tr. p.2)° and thereafter
limted the discharge to the sack nel on operation. Respondent denied
that it took these actions because of Mr. Reyes protected union and
other concerted activity and asserted he was di scharged because he took

time off wthout perm ssion and/or

M. Reyes did not work in the 1987 spring nel on harvest, the only

nel on harvest in which the ground crew operated between the tine of
Respondent' s actions at issue herein and the instant hearing. In the
fall of 1986, the conL)anﬁ had only a nel on machi ne harvest. The nel on
sack crews did not work the 1987 fall rnel on harvest.

M. Reyes was number 17 on the 1986 sack crew seniority list with a
seniority date of 6/77. (G.C. Ex. 16.) Hs naneis not on the 1987
seniority list (G. C. Ex. 17.)

“M11 references herein are to the California Labor Code unless
ot herwi se not ed.

"References to the transcript of the Prehearing Conference are cited
as Tr . page number. References to the hearing transcript are cited
vol ume ; page nunber.




thereafter took time off after having been denied permssion to do
so. (Tr. p. 11.) Respondent denies that it violated the Act in any
respect . °

The Ceneral Counsel, Respondent and Charging Party were
represented at the hearing and were given a full opportunity to
participate in the proceedings.’ General Counsel and Respondent
filed briefs after the close of the hearing® pursuant to Title 8,
California Code of Regulations, section 20278.

Based on the entire record, including ny observation of the
demeanor of the witnesses, and after consideration of the arguments
and briefs submtted, | nake the follow ng findings of fact and
concl usi ons of |aw.

. Jurisdiction

As admtted by Respondent, Saikhon is a California
corporation which i s, and at all tines material to the instant
proceedi ng was, an enployer within the neaning of section
1140.4(c) of the Act; the UFWis a | abor organization within the

meani ng of section 1140.4( f ) ; and Andres Reyes is an agricultural

®The conpany asserted several affirnative defenses all of which were
either withdrawn or struck with the exception of the 3rd Affirnative
Defense; towit, that the instant action is barred by estoppel,

wai ver, |aches and uncl ean hands. Respondent did not argue this
natter inits brief.

I granted the UPV¢ oral notion to intervene pursuant to Title 8,
Galifornia Gode of Regul ations, section 20268.

%\ so after the hearing, Respondent filed a "Mtion to Srike
Rebuttal Testinony of Hias Pi ceno, " dated January 11, 1988.
General Gounsel filed a response thereto on January 20, 1988.
Respondent's nmotion is denied. Effectively, it requests ne to
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enpl oyee within the neaning of section 1140.4( b) . Further, Adolfo
Rodri guez and | saac Pel ayo were both supervisors at all tines naterial
her ei n.
1. Background

Respondent has been invol ved in prior proceedi ngs® before
this Board including several unfair |abor practice proceedi ngs wherein
its operations have been descri bed. For purposes of this case, |
note nerely that the conpany has a | ettuce harvest, a nelon harvest,
and a thi n/weed operation which occur at various tines of the year in
the Inperial Valley, and that prior to his discharge M. Reyes worked

I n each of these operations.

(Foot not e 8 Cont i nued)

reconsi der ny ruling on Respondent's objection to M. Piceno's _
testinony. The appropriate course is to file exceptions to ny ruling
w th the Board on appeal not to reargue an evidentiary ruling three
weeks after the close of hearing. Further, Respondent bases its
notion on an i naccurate prem se. Respondent states it objected on the
rounds that "this was evidence that was testified to or coul d have
een testified to on direct exam nation." [enphasis added] (notion,
p. 3) Respondent's sole objection was that M. H ceno had al ready
testified onthe issue. (V: 69, 11. 19-20: 22.) He had not. An
obj ection to i nadmssi bl e evidence or a notion to strike sane nust be
made on the correct ground and nust state the specific ground. (Cal .
Evid. (ode, section 353; Jefferson, Galifornia Evidence Benchbook, (2d
Ed. 1982) Vol. |: section 20, p. 459.) Finally, thereis no denial
of due process. Respondent said nothing after M. Piceno testified
indicating it needed an opportunity to counter his testinony.

°See, 2 ARBNo. 2; 4 ARBNo. 72; 4 ARB No. 107; 5 AARB No. 30; 5
ALRB No. 44; 8 ALRB Nb. 88; 9 ALRB No. 50; 10 ALRB No. 36; 10 ALRB

No. 46; 12 ALRB No. 4, 13 ALRB No. 8 and the conpliance proceeding in
8 ALRB No. 88 which is pending before the Board.
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[11. Reyes' Enploynent at Sai khon

M. Reyes began working at Saikhon in 1968. Like many
ot her Sai khon enpl oyees, M. Reyes went on strike agai nst the
conpany in the Inperial Valley lettuce strike of 1979. This Board
found that those strikers were unlawfully | ocked out by Sai khon, and
ordered the enpl oyees reinstated.® M. Reyes, along with other
enpl oyees who struck, was offered reinstatement by the conpany in
1983 and returned to worKk.

He worked in the spring 1986 mel on harvest which ran from
May 17 through June 28. M. Reyes worked in the sack or ground crew
which is so called because the enpl oyees pick the nel ons and pl ace
themin sacks which they carry. Saikhon al so has a harvest where
nelons are harvested by nachine. M. Reyes did not work in the
nmachi ne harvest .

V. Llhion Activity

It is undisputed that Mr. Reyes was a | eading UFW
activist at Sai khon and that Respondent was wel|l aware of his
activities. (Resp. brief p. 38) It is inportant, however, to

show the extent of his union and other concerted activity.

Nrio Sai khon, Inc. (1982) 8 ALRB No. 88; appeal disnissed by G
App., 4hDist., Dv. 1 Mrch7 1983; hrg. den. Aril 28, 1983,
sane case dismssed by Q. App. 4h Dist., D v. 1, Novenber 28,
1984; sane case 10 ARBNo. 46; nodified 12 ARBNo. 4. )

UA'| dates hereafter are 1986 unl ess ot herw se not ed.
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M. Reyes has been active in the UFWat Sai khon si nce at
least 1975. He attended negotiation sessions in which M. Adol pho
Rodri guez? and Respondent’ s counsel also participated. M. Reyes was
president of the UAWRanch Conmttee and acted as |iai son between the
workers and the UFW

Further, M. Reyes hel ped | ocate workers in connection wth
cases brought to the ALRB, and M. Rodriguez and vari ous conpany
forenen were anare of this fact. (1: 43-44.) He testified at an
ALRB hearing in opposition to the conpany's interest a few years
before the instant heari ng.

O a regul ar basi s, he discussed wth conpany forenen
probl ens which occurred at work and, if matters were not resol ved at
that | evel, he took the issue to M. Rodriguez. By virtue of their
responsibilities, M. Rodriguez and Mr. Reyes were in frequent
cont act .

M. Reyes described several specific instances of protected
activity which occurred in 1986. He intervened on behal f of a
wor ker, Nazario Mendes, regarding a | eave of absence. In a second
incident, M. Reyes protested to a foreman, Jesus Castro, during the

1986 spring nel on season - the sane season

“M. Rodriguez was the Enpl oyee Relations Drector at Sai khon, and it
is he who fired M. Reyes. M. Rodriguez was hinself later fired by
Respondent and was not enpl oyed by Sai khon at the tinme of the
heari ng. He nonet hel ess appeared to be a cooperative w t ness.

-7-



Reyes was di scharged-about a crew not being given a break. In athird
i nstance, he testified at an Unhenpl oynent | nsurance Appeal s Board
hearing in June on behal f of a worker, Jorge Pel ayo, who was di schar ged
at Sai khon and was seeki ng enpl oynent benefits. The U AB decision
favored the worker. (I111: 134-135.)

V. (Conpany Policy on Leaves of Absences

M. Rodriguez testified that the conpany had over 700
enpl oyees and had a serious absenteeismproblem (I1V: 173.) Initially,
M . Rodriguez and forenan Pel ayo®™ testified to a set of clearly defined
policies at Sai khon regardi ng absences. Through nodifications and
contradictions in their testinony and conparing their admssions to the
testinmony of several workers, it becane apparent that those policies as
initially stated do not conport wth the day to day realities at
Sai khon.

M. Rodriguez testified he instituted a policy whereby the
forenen coul d approve workers’ requests for | eaves of absence for up to
two days but that |onger |eaves had to be approved by him (1V: 51,
203.)™ M. Pelayo corroborated M. Rodriguez

¥l ssac Pel ayo, as distinguished fromJorge Pel ayo referred to above,
was the foreman of crew nunber 1 in the 1986 spring nel on harvest which
was M. Reyes' crew

“He said he instituted the policy to curb favoriti smby forenmen who
allowed their friends to be absent w thout permssion. This practice
was particularly problematical on Saturdays and Mondays when workers
were especially prone to skip work. (1V: 51-52.) Snce the forenen
could grant | eaves up to two days, it is not clear how his policy
corrected this problem



testinony and stated that if an enpl oyee wanted nore than 2 days off
fromwork, he woul d send the worker to see Rodriguez. (V: 16.)

Qher testinony by Mr. Rodriguez, however, contradicted that
of Pelayo. Rodriguez recounted a situation where Pel ayo inforned him
that a worker, Alfredo Vi ej as, needed to be off work for a coupl e of
weeks. M. Rodriguez testified he did not know whet her Pel ayo tal ked
to himbefore Viejas left. (IV: 141.) H also said Pelayo did not
give hima reason why Viejas needed to be gone. H s deneanor as wel
as his testinmony indicated that this incident did not reflect an
unusual situation and also that it was not a source of concern to M.
Rodri guez.

| draw two conclusions fromthis testinmony. First, if the
typi cal practice was as Rodriguez and Pel ayo descri bed, it is highly
inplausible that Mr. Rodriguez woul d not remenber whet her Pel ayo gave
Viejas permssion to be gone for two weeks and only later inforned
Rodriguez. Second, the testinony undercuts Mr. Rodriguez' prior
assertions that under his policies the foremen had very limted
aut hority regardi ng absences.

Infact, M. Rodriguez later nodified his original testinony
by admtting that it was really the foreman who decided if a worker
could have tinme off. He acknow edged that he sinply ratified the
foreman's decision. This admssion conports with Mr. Reyes
testinmony that when he saw workers ask their foreman for permssion

for tine of f, the forenan gave his answer on the spot. (Il1: 29.)



Mr. Reyes testified that he had never heard of the policy
that foremen could only give two days off. (I1: 127.) He and two
co-workers, Valentin (Val ente) Valdez and Elias Piceno, testified
that if a worker wanted time of f, all the worker had to do was
notifiy the crewforeman. (1 : 64-65; 70; I11: 41-42; 126.) The
practices at the conpany were such that, as Mr. Rodriguez
acknow edged later in his testinony, the workers believed all they had
to do was "cone tell you they are going to be of f." (IV: 213.)

As actual ly inplenented, Respondent's policy conports with the
wor kers' perception, not the policies first articulated by Mr.
Rodri guez.

Not only was the 2 day rule not observed, Mr. Rodriguez
admtted that if a worker were sinply absent w thout prior notice,
all the worker need do was provide an acceptabl e excuse upon returning
to work, and no disciplinary action would be taken. The same was true
iIf a worker obtained a | eave of absence and did not return at the end
of the tine specified.* Thus, discipline depended not on how | ong
an enpl oyee was absent but on whether the enployee had a "good" reason.
(1V: 54.)

Mr . Rodriguez acknow edged that he and the forenen usually
did not ask workers specifically about the reasons for their absences

because the workers "got touchy" when asked about

Btestinony contradicts his testinony el sewhere that conpany policy
was that an enpl oyee who failed to report back froma | eave of
absence at the specified tine would | ose seniority. This policy was
reflected in the collective bargaining agreenent ( Resp. Ex. 1) and
was one basis asserted by Mr. Rodriguez for discharging
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such matters. He testified that so long as a worker said the tine off
was for famly problenms, financial problenms, health problems or "any
kind of |leave they need, " that constituted a sufficient reason. (1 V:
203-204.) Especially where a worker was rarely absent, the practice
was not to inquire beyond the stated reason. (IV: 151.)

Respondent apparently was very accommodating about granting
workers' requests for |leaves. Not only was a general statenent of need
sufficient to justify tinme of f, Mr. Rodriguez said he could not think
of an occasion where he refused a request for a | eave.

In keeping with his efforts to show that the conpany had set
policies regarding absences, Mr. Rodriguez first testified that the
regul ar practice was for the crew forenmen to tell himif a worker were
absent for "a couple of days" wthout permssion. (I1V: 169.) He
then admtted he did not knowif the forenen actually followed his
instructions, and even went so far as to admt that the foremen told

hi m about absences whenever they remenbered "or

(Footnote 15 Conti nued)

M. Reyes. (IV: 161.) Aticled4(B)(4) provides for |oss of
seniority where a worker does not report at the end of a |eave of
absence unl ess the worker has an approved extension pursuant to Article
11. Article 11 requires that |eaves for nore than three days, and
extensions of any |eaves, nust be in writing. Respondent admits that
the "in writing” requirenents were not regularly enforced, and does
not contend Reyes needed a written extension.
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whatever (sic) the hell they felt like i t...." (I1V: 169-170;
172.) He also conceded that he never made any notation of any
information reported to him by the foremen regarding workers'
absences. (I1V: 174.)

Several times Mr. Rodriguez enphasized that if a worker
were gone three days wthout an excuse, the worker would have to talk
to himbefore s/he could return to work. (IV: 62, 64-65.) Later,
he changed his testimny and acknow edged that it was not necessary
for the worker to talk to him  The worker could talk to the foreman
who could tell Rodriguez why the worker had been absent. (IV: 57.)

Mr. Reyes testified that in his 20 years of working at
Sai khon it was his experience that the forenen decided if a worker who
had been absent without permssion could return to work. This was
the practice whether the worker was absent with no prior notice or did
not return froma |eave of absence at the specified time. The bottom
line was the enployee could return if s/he had an acceptabl e reason.
(I'r: 60, 65; IIl: 7.) M. Reyes' testinony is essentially
corroborated by that of Mr. Rodriguez as his testinony unfolded with
the nodifications of his initial description of company policies.

Mr. Rodriguez testinony regarding obtaining extensions of
| eaves of absences was al so marked by inconsistencies. He first
testified that if a worker were granted a | eave and wanted an

extension beyond the tine granted, the worker could not send
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soneone el se but woul d have to cone in personally. (I1V: 163-164.)
After further probing during cross-examnation, however, he
acknow edged that a nenber of the worker's famly coul d obtain an
extension. (1V: 164-165.) Sill later in his cross-examnation, he
acknow edged that a non-famly nenber could notify the forenman, and
the worker could bring an excuse when s/he returned. (1V: 165.)
Fi nal |y, he acknow edged that a worker would not be disciplined if the
wor ker sinply brought an acceptabl e excuse upon returni ng even though
t he worker had not obtai ned an extensi on.
(1d.)

M. PR ceno and M. Val dez who have worked at Sai khon si nce
1977 and 1973, respectively, both testified that it was permssible
for a worker to notify the foreman through a co-worker that s/he woul d
not be reporting for work. (111: 80; 109.) Their testinony,
coupled wth that of Mr. Reyes and even that of Mr. Rodri guez,
establishes that if a worker notified the foreman i n advance t hat
s/he was going to be absent and did not return at the end of that
specified time, it was the practice at Sai khon that the worker coul d
ei ther personally appear and tell the forenman s/he could not be at
work or could send word through a co-worker or famly nenber.

| have detailed the testinony regardi ng conpany policies
for two reasons. First, the nunerous nodifications by M. Rodriguez
and the fact that, as nodified, his testinony corroborates that of

the workers, are inportant considerations in
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evaluating their relative credibility. Second, it is inportant to
determne the actual practices at Saikhon in order to evaluate their
application to the absences of M. Reyes.

Fromthe foregoi ng testinony, two critical points energe.
One, if a worker were absent w thout perm ssion, providing an
acceptabl e reason to the foreman was sufficient to allow the person
to return to work without any disciplinary action being taken. Two,
a need to attend to personal or famly affairs or any such general
statenent was a sufficient reason. Mrtually no inquiry was nade
into the reasons given by workers. This was especially true where
the worker had no history of chronic absenteei sm

M. Andres Reyes' Absences

O Thursday, June 19, M. Reyes told his forenan, |saac
Pel ayo, that he needed the day off to attend to personal business
involving his son. He said he would return the next day if he coul d
resolve the matter. Qherw se, he would send word through his
brother or his co-workers Valdez or Piceno.® (1: 61.) M. Reyes
did not work the next day, and this absence was excused.

The fol low ng day, Saturday, June 21, M. Reyes went to the
Doubl e A gas station in Cal exi co which served as a central pick-up

poi nt for Sai khon's workers. S nce Pelayo was not t here,

®Respondent stresses the di screpancy between Reyes account and
that of Pelayo who testified Reyes asked for one day only. In the
first place, | amnot convinced their different recollections nean
one islying. It is quite possible that both are telllng the truth
as they renenber it. In such an exchange, it woul d not be
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M. Reyes inforned his co-worker, Valentin Val dez,!” that he
coul d not cone to work because he had not yet resol ved his
personal affairs.

M. Reyes asked M. Valdez to relay this nessage to Pel ayo.
Val dez did so, and Pelayo told himto get another worker so the crew
woul d be conpl ete. 8

That sane Saturday evening, M. Reyes was arrested in
Mexi cali and was not rel eased fromjail until Tuesday the 24t h about
m dnight. Hs wfe cane to see hi mand contacted his brother, Felix
Reyes, and told Felix that he should notify the conpany that Andres
woul d not be able to cone to work. Felix worked in the sane crew as

Andr es.

(Footnote 16 Conti nued)

at all unusual for soneone in Pelayo' s situation to renmenber the
reference to one day and to have paid little attention to the
qualifying part of the statement. There is no indication he or Reyes
focused on the tine period in their conversation. Nor is there any
evidence that, at that tinme, the one day was significant to Pel ayo.
Second, to the extent there is a credibility i ssue, | credit Reyes over
Pel ayo. As discussed el sewhere, Mr. Reyes answered questions fully,
was general |y consistent, and presented a sincere deneanor. M. Pelayo
gave very spare answers, his responses were virtually by rote, and his
testi nony was narked by nore inconsistencies than M. Reyes’.

17V_61| dez was the crewcaptain for crewNo. 1 in the nmelon sack harvest
which was Mr. Reyes crew

Bcrew capt ai n, M. Valdez was responsible for getting together a full
crew The daily procedure was that he checked to see whether all the
regul ar nenbers of the crewwere present and, if not, he obtained
wor kers from peoBI e who cane to the pick-up point seeking work by
filling in for absentees.
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The fol l owi ng day, Sunday the 22nd, Felix went to work and
informed Mr. Valdez that Andres would not be at work because he was
still attending to his personal affairs. (IIl: 38.) Felix was with
Val dez when Val dez rel ayed this nessage to Pel ayo who responded t hat
it did not matter, to just take another worker but not the one he had
chosen the day before. (I1I11: 38; 70-72.) Felix heard Pelayo respond
to Val dez’ nessage by saying, "Fine."

Val dez testified that Pelayo did not seemangry, nor did he
in any way express di sapproval when informed of Andres absence. |
credit this statement. In general, | found Valdez credible, and
nowhere did Pelayo testify that he indicated he was di sturbed about
Andres being absent or that he in any manner expressed concern or
di sapproval .

On Monday the 23rd, Felix alone spoke to Pelayo and told him

Andres woul d not be at work because he still "had problems."!®
(1'1'1: 98.) Pelayo responded he had al ready given Andres perm ssi on,
" . S0 nowwhat?" (I11: 98) Aco-worker, Elias Piceno, overheard

t he conversation and heard Pel ayo respond to Felix that it was "okay. "
(rr1: 108, 118.)

19Respondent seeks to discredit the testinony of Felix Reyes and
Piceno by raising the i ssue of whether Felix told Pelayo that Andres
was injail and then, at hearing, denied having done so. Pelayo,
however, never testified anyone told himAndres was in jail and, in
fact, said he was never given a reason why Andres was absent.
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Mr. Pelayo testified that all of the conversations he had
concerning Mr. Reyes’ absences were with Mr. Valdez, that he did not
recall anyone el se being present and that Val dez never gave hima
reason why Reyes was absent. Pelayo acknow edged that he told Val dez
to get another worker, but testified he never told Valdez that Andres
could have the day of f. Respondent's counsel questioned Pel ayo
regarding each of the four days Andres was absent (June 21-24), and
each time Pelayo reiterated virtually verbatimthe same phrases
regarding his conversation each day Reyes was absent. He repeated
that every day Valdez said "He [ Andres] did not cone" and he,

Pel ayo, responded, "Take somebody else."?® (V: 28-30; 33.)

(oserving Pel ayo"s demeanor, his answers created not the
i npression of a consistent, truthful account but rather delivery of a
menorized script. He repeated virtually the same words, his manner
was wooden, and he showed very little affect. He did not vary his
manner of expressing himself even slightly as a person actually
remenbering and retelling events typically would do. Hi's manner was
that of a reluctant witness who knows the line he is supposed to

follow and does not stray fromit for fear of nmaking a mstake

“Nei t her Val dez Val dez nor Felix Reyes testified that he spoke to
Pel ayo on the 24th. Pelayo, however, reflexively repeated his
testinony regarding the conversations on prior days. General Counsel
?atly characterizes Mr. Pelayo' s responses as nechanical (Brief, p.
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| credit Valdez and Felix Reyes accounts of what
happened. They gave nore conpl ete responses to questions than did
Pel ayo and general |y displayed a sincere dereanor. %

| find that Pel ayo expressed acqui escence in Andres absence
based on the reasons | have already given for crediting Val dez and
Fel i x over Pel ayo, because of Pel ayo's deneanor when Felix and Val dez
spoke to hi m and because of the unrebutted testinony that Pel ayo
told Andres after Andres was fired that he did not think the conpany
could fire Andres because he (Pel ayo) had gi ven Reyes permission. %
(1.57.)
MI1. Pelayo' s and Rodri guez' Response to Reyes' Absence

Mr. Pelayo and Mr. Rodriguez testified that during the tine
M. Reyes was absent, there was ongoi ng communi cation between them on
this subject. Bothtestified that Mr. Pelayo approached Mr .
Rodriguez on June 22nd and tol d hi m Andres was absent. Each

“Furt her, Andres personally cane to tell Pelayo he woul d be absent
and asked Val dez to deliver a message. Witching Valdez testify, he
presented an i mage of being a careful, conscientious person who woul d
convey the nessage he was asked to gi ve.

“’Pel ayo nmay be telling the literal truth when he testified he did
not tell Valdez that Andres coul d have the day of f. H's behavior
certainly woul d have conveyed that it was all right that Andres did
not cone to work. This is especially so considering that it was an
accepted practice for co-workers to notify the foreman that a worker
woul d be absent .
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referred to this as the third day, 23 and Mr. Rodri guez characteri zed

Mr . Pelayo as conplaining to himbecause he (Pel ayo) knew that
"after three days with no excuse a person should be not (sic) allowed

towork until [Rodriguez] talked to hi m. ... n 24 (Iv: 62.)
Rodriguez testified Pelayo asked hi mwhat he should do, and Rodriguez

instructed Pelayo to let M. Reyes go to work, 25

2since Mr. Reyes was excused fromwork on the 20th, the 22nd was in
reality only the second day. Respondent's counsel recognized this
fact and began to | ead Rodriguez saying " Okay, well, on Sunday the
22nd, he'd only been off two days. " (IV: 62.) Rodriguez continued
to maintainit was the third day but did not explain his reasoning.
Soon thereafter, he acknow edged it was only the second day. (I V:
63.)

2%l have not credited the testinony that the regular practice was to
requi re workers absent for three days to speak to Mr. Rodriguez.
Moreover, | ater, Rodriguez gave a different explanation for Pelayo's
focus on Mr. Reyes' absence. He said he and Mr. Pelayo di scussed
runors circulating that Mr. Reyes had been arrested in Mxicali for
carrying a gun into the police station. (I1V: 175.) He said it was
t hese runmors which caused "a |l ot of the problenms" Pelayo had with
Reyes absence.

Mr. Pelayo, however, testified he did not hear runors about
Mr. Reyes being in jail or about an arrest for carrying a gun.
Obvi ously, therefore, he did not corroborate Rodriguez testinony. In
fact, at first he testified that he did not tell Rodriguez about any
problems. Later, he altered his testinony and said he told Rodriguez
that Reyes "had problens in Mexicali." Pelayo did not testify he
conplained to Rodriguez. In fact, he said he did not tell Rodriguez
that Andres was absent w thout permission. |t was Rodriguez who
rai sed the issue.

Rodri guez said the usual practice was a worker had to talk to him
first. He gave Reyes nore | eeway because he was a union | eader.
(I'V: 74, 81.) | have not credited his first statenent since he
later testified to the contrary, (p. 12, supra), and, elsewhere he
gave other reasons for letting Reyes work.
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and he (Rodriguez) would wait for an explanation.® (Iv: 62.)

M. Rodriguez stressed that before he could act on a matter he
woul d have to talk to the worker directly. He was careful to "al ways"
wei gh both sides.?” (1V: 198.) Thus, he said the reason he needed
to hear fromAndres, and instructed Pelayo to | et Andres to to work,
was "what if Andres were to cone down with an excuse that he was
sick. | couldn't decide what was going to happen wthout know ng what
" 28 (lv: 204.)

At first, Rodriguez testified that after his initial
conversation with Pelayo, Pelayo came to himeach day to report that
Mr . Reyes had not yet returned and asked what he should do. Each
time, he repeated his first response and told Pelayo to | et Reyes work
and wait for an explanation. (I1V: 62-66.) Later, however, Mr.
Rodriguez testified that after the first

was going on.

%'n contrast to Mr. Rodriguez, Mr. Pelayo testified that on two
occasi ons Rodriguez said not that he would wait to hear what reason
Reyes woul d bring, but rather that he (Rodriguez) would go talk to
Reyes when Reyes returned. (V: 19-20.)

2’As part of his responsibility of handling unfair |abor practice
charges, he always got both sides of the story. He nade it a
practice to confront all the witnesses. (IV: 33.) Hetriedto
"bend over backwards" to avoid unfair |abor practices. (1V: 65;
181.)

28\ . Rodriguez gave two other different reasons for allowing Mr.
Reyes to go to work. Once, he said it was because of the focus on
the runors about jail. (IV: 71.) A yet another point, he said
the reason was that Andres was the union representative, and he
wanted to bend a little extra to avoid problens. (I1V: 65.)
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conversation, it was he who asked Pel ayo every day if Reyes was back
at work. (IV: 173.)

| find Rodriguez initial testinony highly inplausible.
Pel ayo and Rodriguez by this tine had been working together for some
three years. It seens very odd that Pelayo for four days running
woul d ask what he should do after receiving the sane answer every
day. | credit Rodriguez later statement that he went to Pelayo to
check on Andres absence.

Rodriguez testified that "generally" after being told an

enmpl oyee was absent for a "couple or three days, " he would ask the
foreman every day whether the worker had returned. (IV: 169-173.)
This testinony contradicts his statement el sewhere that normally he
woul d wait for the worker to return and explain his/her absence.
Only where the worker was habitually absent would he go and check on

the worker. It was the exception rather than the rule for himto
i nqui re about a worker's absence. ° (1'Vv: 209-210.) It is

undi sputed that Mr. Reyes was rarely absent in the nearly 20 years since
he began work at Sai khon. (V: 25.)

*The conpany had over 700 enpl oyees, absenteei smwas a probl em and
Rodriguez testified that when he checked attendance at the crews he
did not identify the workers but sinply counted to see that the
nunber of workers matched the nunber listed in the foreman's crew
book. Further, as noted earlier, he acknow edged that the forenen
did not necessarily report absences in a tinely fashion and that he
never nade any notation of the foreman's report. (IV: 172.) Al of
these factors cause ne to disbelieve Rodriguez' original testinony.
| credit his |later testinmony that it was the exception rather the
rule for himto check on a worker's absence.
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Mr. Pelayo testified at first that it was custonary for forenen to

report absences to Mr. Rodriguez on a daily basis. He later

acknow edged that the only absence he reported to Mr. Rodriguez

during that nelon season was M. Reyes' absence. (1V: 39. )

VIIl. Reyes' Return to Wrk and Subsequent One Day Absence
\Wdnesday, June 25, was the first day Mr. Reyes was abl e

to report for work, and he did so. Pelayo said nothing to Andres

when he returned to work, but Andres told himhe had been unable to

cone to work because he wvas injail. (I11: 110.) Pelayosaidit was
okay.30 He did not tell Andres to talk to Rodriguez. (I11: 109; 112-
115.)

Pel ayo, on the other hand, testified that when Andres
reported to work, he told Andres he could work but to go see
R)driguez.31 (V: 15.) Pelayo first testified that Andres said

30Respondent' s counsel sought to inpeach Andres by showing himhis
declaration and inquiring why he did not state therein that Pelayo
said "okay." Inthe declaration, Andres stated that he returned to
work with no problems. (11: 112.) | find the tenor of that
statement consistent with his testimony at trial.

31Although he said he told Andres to talk to Rodriguez, as noted
previously, Pelayo tw ce testified that Rodriguez told himthat he
(Rodriguez) would talk to Andres when Andres returned. (V: 19-20;
37.) Rodriguez, in fact, testified that he told Pel ayo several tines
to let Andres go to work and to wait for an explanation. He did not
tell Pelayo to tell Andres to talk to him(Rodriguez). (IV: 68-
69.) Based on the inconsistencies in the testinony of Pelayo and
Rodri guez here and ny evaluation of their overall credibility as
conpared to Reyes, | credit Reyes and find that Pelayo did not at any
tine tell himto talk to Rodriguez and gave himpermssion for the
absence on the 26th. (See pp. 23-24.)




he would do so. (V: 16; 42.) Later, he changed his testinony and
said Andres nade no response. (I V: 66-67.) He further testified
that he did not ask Andres about his absence, and Andres did not say
anyt hi ng about being gone. (V: 15.)

M. Reyes testified that when work ended about 8: 30 that
nor ni ng, he tol d Pel ayo he needed to be off the next day to appear
before a judge in Mexicali to sign sonme docunents. Pelayo told him
it was fine; that he should go straighten out his affairs. (I: 60,
63, 70-71; 11: 109.) FReyes said other workers heard this
conversation. He specifically recalled his brother Felix, Valentin
Val dez, Hias Piceno and Nazario Mendez being present.3* (11: 116.)

Pel ayo, on the other hand, testified that Rodriguez gave himno
reason for wanting the day of f. He stated when Andres raised the
subject, (he) Pelayo told himto talk to Rodriguez. (V: 16.)

| credit Mr. Reyes. M. Reyes was rarely absent during the
nearly 20 years since he began working at Sai khon. The one or two
times he was absent in the 1986 spring nelon season prior to the
events in question here, he obtained perm ssion.

2P ceno testified on rebuttal that he overheard the conversation. He
recalled that M. Reyes said he had to fix sone papers and t hat
Pelayo replied, ineffect, "Okay. @ take care of your busi ness. "
(V: 69-70; 77.) H didnot hear Pel ayo nention Adol pho Rodri guez*
nane. (V: 76.) Andres Reyes testified early on that P ceno was
present at this conversation, so | draw no adverse inference fromthe
fact that General Qounsel presented Mr. PFiceno as a rebuttal wtness.
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found he needed nmore time to resolve his affairs, he personally cane
to work on the 21st to tell Pelayo he could not work because he still
needed tine to resolve matters. Not finding Pelayo there, he did not
sinply | eave but instead sought out the crew captain, informed him
and asked himto relay his nessage to Pelayo. Wen he was put in
jail, he had his wife tell his brother Felix to notify Pelayo that
Andres woul d be absent.

Reyes' behavior regarding his absences attests that he took his
responsibilities seriously. | do not believe that he suddenly changed
his manner, went to work after being absent four days, said nothing to
his foreman, and, then, giving no reason, asked for the next day
of f. Such behavior is inconsistent with his prior actions.

I X. The Decision to Fire Reyes

Rodriguez testified that Pelayo spoke to himon the 25th and
told himthat when Andres asked for the next day off he (Pelayo) had
told Mr. Reyes that he needed to talk to Rodriguez in order to take

the day off and that Andres had not responded. (1| V: 67-68.)33

33Fie\spondent' s counsel did not ask M. Pelayo any questions regarding
what he said to M. Rodriguez after M. Reyes return work; nor did
the General Qounsel. nly M. Rodriguez testified on this point,
and his testinony was not admtted for the truth but only to showits
effect on Rodri guez.
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said he would go talk to Rodriguez. At various points in his
testinony, Mr. Rodriguez gave different reasons regarding his
decision to fire Mr. Reyes. He first stated there were two reasons:
(1) there were runors circulating that Mr. Reyes had gone to the

police station in Mexicali to see about his son and was arrested for

carrying a gun; 34

(2) Reyes did not come talk to himafter Pelayo
told Reyes to do so but just took the next day off. (IV: 71.)
Later, he gave a nore expanded |ist: (1) Reyes took nore tinme than
he had permssion for; (2) he gave no explanation for his absence;

(3) therunors he was injail; (4) the runors he took a gun into the
police station in Mexicali; 35 (5) he asked for another day off when
he returned, and ( 6) he did not talk to Mr. Rodriguez when Mr .
Pelayo told himto do so. (IV: 74, 181, 214, 233. )

Rodri guez decided to fire Mr. Reyes on the 26t h, the day Reyes
was absent. He testified he told Pelayo he had decided to fire Reyes

because Reyes gave no explanation for his absence, and

M. Rodri guez admtted he did not know whether the rumors were true.

M. Rodri guez repeatedly stressed his concern about the rumors. In
fact, when Respondent's counsel stated that the ground for the
firing was the days Reyes was absent, Mr. Rodriguez interjected that
it was also the runors. (IV: 206.)
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he did not talk to Rodriguez. (IV: 207.) Pelayo recalled that
Rodriguez told himReyes was being fired "because he did not tell us
about his absences.” (V: 45.)

Rodriguez instructed Pelayo to give Andres his check,
tell himhe was termnated and, if Andres wanted to know anyt hi ng
about it, he should talk to Rodriguez. (1V: 72.) He told Pelayo not
to discuss the matter with Andres. (1Vv: 73.)
X. The Firing of Reyes

As noted earlier, Mr. Reyes had notified Pelayo at the end

of work on the 25th that he could not work the next day and was absent
June 26. He reported to the Double A station on the 27th, and
foreman Jesus Castro told himthere was no work at the conpany that
day. The next day, Saturday, June 28, Mr. Reyes again reported to
work at the Double A pick-up point.

He saw Pel ayo and Castro and greeted them Castro returned
his greeting, but Pelayo did not. Pelayo handed himhis check saying
"El Pitujo" has fired you. ( Mr. Reyes explained that "El Pitujo"
I's a nicknane neani ng a person of short stature such as Mr. Reyes and
Mr. Rodriguez. There was no inplication the termis perjorative.)

Reyes asked "why" since he had asked Pelayo for perm ssion.
Pel ayo responded that they were orders fromthe office and that

%%He testified his general instructions to all the foremen were that
t hey should not discuss anything regarding the union so as to avoid
unfair labor practices. (IV: 73.)
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Reyes should go talk to the union to see if he could fix it
because Pelayo di dn't know anything else. (I: 56-57; 11: 117.)

Mr . Reyes had brought the papers fromthe judge (Public
Adm ni strator), whomhe had appeared before on the 26t h, to prove
why he was absent. But Pelayo and Castro would not |et him show the
papers. (1: 60; Il1: 109.)

Pel ayo testified at first that he told Reyes only that he
was fired and that Reyes should talk to Rodriguez. (V: 20.) On
cross-exam nation, however, he said he told Reyes he was fired
because he was absent several days w thout advising the conpany. (V:
44.)

| credit Reyes account. He inpressed me as a truthful
wi tness. He answered questions fully on both direct and cross-
exam nation. He was consistent wthout appearing to testify by rote.

Approximately five days after being fired, Mr. Reyes went
to talk to Pel ayo at Pel ayo's home. He asked why Pel ayo had fired
hi m  Pelayo responded that he had not fired Mr. Reyes, that he had
given himperm ssion. He said it was Rodriguez who had fired Reyes
and Pelayo referred to Mr. Rodriguez using "a bad word." (1: 57.)
Mr. Pelayo did not deny that this exchange took pl ace.

Rodriguez testified he was surprised that Reyes did not come
to see himafter he was fired because they had a co-operative worKking

rel ationship, and he expected Reyes to explain what had
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happened.® Respondent's counsel asked Rodriguez if he woul d have
changed his decision to fire Andres if Rodriguez had spoken to Reyes.
Rodriguez replied in a manner and tone best described as sanctinonious,

"I think | would have, yes."38

(v: 74.) Respondent's counsel tried
to provide Rodriguez a chance to salvage the situation by querrying;
"Well, wouldn't it have depended on what [ Andres] told you?" (1 V:
74.)

This is one of several instances where while M.
Rodri guez was focused on shaping his testinmony to prove one poi nt,
his statenents undermned his testinony on other issues. Here, his
focus was on portraying hinself as an open-m nded, reasonable person
not on defending the reasons he fired Reyes. (Qoviously, if he were
truly as troubled by the rumors as he repeatedly stressed, he would

not have made the response he di d. %

$'Reyes testified he did not dgo talk to Rodriguez because Rodriguez
"doesn't listen or understand r easons. "

¥ s response is particularly incredible in viewof his r epeat ed
enphasi s about his concern regarding the runors. A one point, he
stressed that there was sonething seriously wong wth soneone who
woul d take a gun into the police station as M. Reyes was runored to
have done. (bserving himtestify, | amconvinced Rodri guez very nuch
exaggerated his concern over the runors and that his nain reason for
repeatedly stressing themwas to reflect negatively on M. Reyes and
to enhance the bases for firing Reyes.

¥anot her such i nst ance %gai n occurred when Rodri guez' focus was
casting hinself inagood |ight. H said he had to wait for an

expl anati on fromReyes because "suppose Andres was si ck. " The
picture of himwaiting for Reyes' explanation with an open mnd in
view of his repeated statenents of his concern over the runors rings
hollow H's nmanner was i nsi ncere.
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On several occasions he nade sel f-serving statenents which
were contradi cted by. his testinonial denmeanor or by objective facts.
He described hinself as a fair, even-handed person who al ways got
all sides of a story before taking acti on. He described his
relationship wth M. Reyes as co-operative, noting it was hel pful to
have an on-the-spot union representative with whomto resol ve | abor
pr obl ens.

Hs deneanor at trial is inconsistent with both assertions.
M. Rodriguez frequently displayed a belligerent, argunentative
attitude, and he did so not after |engthy questioning or
argunentati ve questions or other conduct reasonably likely to
irritate soneone. Hs tenper flared mldly only mnutes after
General ounsel began to cross-examne him Hs tone of voice was
sharp and his nanner chal |l engi ng. There was not hi ng about General
Counsel 's tone of voice, attitude or questions which shoul d have
occasi oned such a reaction.®

Even t hough Respondent's counsel took. Rodriguez aside and

cautioned hi mabout his behavior, his challengi ng manner and

M. Reyes, on the other hand, displayed irritation on only a few
occasi ons during cross-examnation. M reaction in watching hi mwas
that he showed appropriate affect. By this | nean he showed
annoyance at tines where one mght reasonably expect a person to

di splay annoyance e. g., argunentative questions (lI1: 66-67); being
guestioned insistently about mnor points (1 1: 112-115; 120-126);

bei ng questi oned repeatedly on the sane subject fromdifferent
angles. (I1: 80-81.) | inply noinpropriety on Respondent's
counsel's part. He sinply conducted an i ntensive, vigorous cross. |
found the directness and natural ness of Reyes' responses convincing.
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obstinancy were even nore pronounced on ot her occasions. (I V: 105-
108; 182-186; 232-233.) M. Rodriguez behavior was sufficiently
i nappropriate that Respondent's counsel attenpted to mitigate its
effect by arguing inits brief that it is irrelevant whether |
believe that Mr. Rodriguez was "egotistical, arbitrary and
unreasonable."” (Resp. brief, p. 41.) To the contrary, his
behavi or while testifying is relevant to a nunber of issues in this

case.

H s manner clearly evidenced a person who does not like to

be questioned and who reacts negatively to challenges to his
authority. These behavior patterns do not square with several

el ements of his testinmony. For exanple, he stated that he and Mr,

Reyes were always able to work co-operatively together and to settle

all issues.

Hi s tone of voice and his manner when he testified on this

point early in his testimony on direct exam nation struck ne as
fal se and contrived at the time he said it, and after having the
opportunity to observe himon the stand during cross-exam nation,
found it even more unbelievabl e.

(bserving himtestify, | amconvinced that he woul d
resent a person such as Mr. Reyes. Reyes’ manner at trial
suggests he would be assertive in insisting that workers' rights
be recogni zed.

H Post-Firing Events

Mr. Rodriguez originally fired Reyes fromall work with the

conpany. (1V: 97.) After the firing, M. Reyes spoke to UFW
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representative Esteban Jaram|lo who said he woul d speak to Mr.
Rodri guez.

Rodriguez testified that while talking to the UFW
approximately a week after the firing, he decided that Mr. Reyes
should only have lost his seniority inthe melons. (IV: 97.) He
said he reviewed what had happened and wanted to be consistent with
what the conpany had done in the past.* He said he felt he had
overreacted and wanted to be fair to Andres.* (1V: 95-98.) So, he
changed his decision. He did not say he conmunicated this fact to the
Uni on.

Mr. Reyes talked to Mr. Jaram|lo after the conversation
with Rodriguez. Mr. Jaramllo told Reyes that he had spoken to Mr.
Rodri guez who said Reyes should "go ahead and file a conplaint. That he
had fired me, and that was i t." (I: 59.) Accordingto Mr. Reyes,
t he conpany never specifically told himwhy he was fired. (I: 58.)

| credit Mr. Reyes on this point. The statenent
attributed to Mr. Rodriguez is consistent with Mr. Rodriguez
overreacting by firing Mr. Reyes, and it is consistent with the

demeanor Mr . Rodriguez displayed at hearing.

“The exanpl e he gave of being consistent with past practice was that
soneone who did not showup for a recall only lost seniority in that
classification. (I1V: 98.

“Previously, M. Rodriguez testified that he "bent over backwards" to
give M. Reyes | eeway because he was a UFWactivist. Yet, he fired
M . Reyes when, according to M. Rodriguez, he and Reyes had tal ked
previously about precisely such a situation, and Rodriguez had taken
the position that a worker would only | ose seniority.
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Xl. Absences of Gher Wrkers

M. Reyes testified that during the thin/weed season before
he was fired, two enpl oyees, Susana Mntoya and Esperanza Rodri guez,
who were in Pelayo's crewtook tine off wthout permssion and were

not fired. Respondent offered no rebuttal evidence.

According to Rodriguez, Andres' son Roberto mssed 3 or 4 days of
work at the end of 1984 or the beginning of 1985. Andres came to
Rodrlguez and told him Roberto was in jail and ardqued that Roberto
should not lose his seniority. (1V: 27-28.) Rodriguez told Andres
being in jail was not a legitimte reason for mssing work and stated
that Roberto would lose his seniority. (I1V, 29.) Rodriguez
acknow edged there was no such policy at Sai khon, and he j ust
decided to institute the policy on his own. _

_ Reyes deni es he ever discussed such a matter with
Rodriguez. He testified his son Roberto was in jail in 1984, but he

(Andres) inforned Roberto's foreman, Jesus Arredondo. (I1: 13-109;
79.) Roberto went back to work at Sai khon after he was rel eased from
jail. Thereafter, Roberto hurt his | eg, was absent, and lost his
seniority. Rodriguez acknow edged that Roberto did not |ose his
sen|kor|ty because he was in jail, but because he did not show up for
wor k.

_ | credit Reyes. It is nore logical to me that he would
notify the foreman given his testinony that the forenmen determ ned
whet her a worker could return to work. Further, Rodriguez stated
Reyes argued that the policy at Sai khon was that Roberto shoul d not
| ose seniority. |f that was Reyes understanding of the policy, |
see no reason mh% he woul d approach Rodriguez to try to convince him
of sonething he had no reason to believe would be an issue.
Finally, overall, Rodriguez' tetinony contains so many contradictions
and self-serving statenents that | credit Reyes' account.

The parties stipulated to the dates Roberto Reyes was
absent. (V: 82-83; 85-87.) They are consistent with Reyes account
because Roberto was absent five days at the end of 1984, returned to
work, was absent for seven days at the end of January and t hen,
begi nning February 2, did not return to work the remai nder of the
season. However, without knowi ng when Roberto was injail, it is
I npossi ble to be sure what happened.

-32-



The time books kept by the forenmen in the 1986 sack nelon
harvest*® reflect that several workers were absent at |east three
consecutive days and then returned to work. Mr. Rodriguez coul d not
say whet her any of them had perm’ssion.44 (1V: 125-126, 130, 146-
147.)

Jesus Mal donado was absent five days the week of My 24 and
returned to work the next week.*®> He was in crew 5. Juan Berumen was
absent the last three days of the week ending May 31, and he worked
each of the follow ng three weeks. Carlos Rodriguez was absent the |ast
si x days of the week beginning June 22. 46 Fel i pe Prado®’ was absent from
crew 6 for the last four days of the week ending May 24. He returned

and worked in crew No. 7 the

43..C. Exs. 7-12: 1819

s noted earlier, | struck the testinmony regarding the absence of
A fredo Viegas because Rodr|guez adm tted that he had no independent
recol lection of this matter but had testified based on what Pelayo told
hi m when Rodriguez was preparing for his testinony. (IV: 41, 237-239.)

45Rodriguez said the absence was due to the |layoff, but the dates of
t he absence do not correspond to those of the layoff which was fromJune
6-June 19. (1V: 80-84.)

There are two workers named Carlos Rodriguez. This individual's
social security nunber is 527-11-8108, and he worked in crews 1, 3, and
4. Adol pho referred to a Carlos Rodriguez in crew 1 who was absent
because of surgery. That person is apparently the other Carlos (550-
64-2744) since heis listed only in crew 1.

e is erroneously referred to in the transcript as Mr. Trado.
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first few days of the next week and was absent the | ast three days of
that sane week. Leopol do Duenas was absent the |ast three days of the
season. Hs absence was unexplained. (I1V: 143.)

Al of the above individuals appear on the seniority |ist
for the next nel on sack season, that i s, the 1987 season. (G. C. Ex.
17) Thus, none of themlost seniority. In addition to these workers
who were discussed at hearing, there are at |east two other workers
absent for at |east three consecutive days whose nanes are on the 1987
nel on seniority |ist. a8

ANALYSI S AND CONCLUSI ONS

In order to prove unlawful discrimnation in violation of
sections 1153(c) and (a) of the Act, the General Counsel must prove:
(1) that the worker engaged in union or other protected concerted
activity, (2) that the enployer knew of the protected conduct, and
(3) that there is a causal relationship or nexus between the adverse
action and the protected activity. 49 Respondent then has the burden of

proving that it would have taken

“Blibrado Arballo in crew 8 did not work May 25, 26 and 27. He
returned to work the 29th and worked the renai nder of the week. He
al so did not work June 23-26 or June 28 in the |ast week. (It wll
be recalled that the conpang had no work on the 27t h.) Jesus Estrada
§crew 3) did not work May 22, 23 and 24 and returned to work the
ol | owi ng week.

_quht Li ne, Inc. §19 0
Cir. 1981) 662 d 8

[108 LRRM2513], cert. den. 21982 455
U.S. 989 [108 LRRI\/IZ

) 251 NLRB 1083[]105 LRRM1169], enf'd (1st
79]; Lawence Scarrone (1981) 7 ALRB No. 13.
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the adverse action even absent the worker's protected activity. (NLRB
v. Transportation Management Corp. (1983) 462 U. S. 392 [113 LRRV
2857].)

Here, Mr. Reyes' activities in support of the UFWand his
role as spokesperson for the enployees was visible and continued
over a nunber of years. Respondent concedes his protected concerted
and union activity and its know edge thereof. Thus, the only issue
I's whether the firing of Mr. Reyes fromall conpany operations, and
its subsequent reduction to a |oss of seniority in the melons, were
occasi oned by his protected conduct.

As in nost such cases, the evidence is circunstanti al
Direct evidence of discrimnatory notive is rarely present. (Blue
Star Knitting, Inc. (hereafter Blue Star) (1975) 216 NLRB 312 [ 88
LRRV 1652]

G assic indicators of discrimnatory notive are: timng,
union ani mus, prior unlawful acts, no reason or shifting reasons for
the disciplinary action, inconsistency, overly harsh treatnent,

di sparate treatnent, sudden ctiange in enforcement of policies, and
failure to investigate before taking the adverse action.

In Blue Star, supra, the NLRB found an enployer illegally

di scharged an enpl oyee because of her union activity. The case was

decided prior to Wight Line, supra, but the NLRB applied the same

standard. It determned that the enpl oyer was notivated "i n

substantial and controlling part" by its opposition to the
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enpl oyee's union activities and would not have fired her "' but for
[ her] role as a prime nover for the union at the company.'" (Blue

Star, supra, at pp. 318-319.)

The NLRB relied on several factors including the fact
t hat Respondent had displayed hostility to the union. Union
aninus and prior unfair |abor practices are "proper and highly
significant factors" which the national board considers in
eval uating enpl oyer motivation. (ld. at p. 318.)

Anot her elenent in the NLRB's decision was that the enployee
was the "key enployee" in the ongoing union organizing drive. The
national board opined that although strong union activism coupled
with an enpl oyer's opposition to union activity, does not establish a
discrimnatory di scharge, nonethel ess, where the enployee di scharged

is the prime mover for the union, that fact my "' supply shape and

substance to otherw se equivocal circunstances.'"” (ld. at p. 318,
quoting fromN L.R B. v. Davidson Rubber Co. (1st Cir. 1962) 305 F. 2d
166, 169.)

The national board eval uated the enployer's other unfair
| abor practices, the enpl oyee's position as the dom nant union
activist, the timng of the di scharge, the fact that the enpl oyee
was fired for not adhering to a formal policy not previously strictly
enforced (and conplied with what she shoul d have done regarding her
| eave), and her past satisfactory performance and attendance. Based
on the foregoing, the national board inferred the true reason for the

di scharge was the enpl oyee's vigorous
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support for the union and found the Respondent's asserted reasons for
t he di scharge were pretextual

The NLRB found it especially significant that the |eading
union activist was fired for non-conpliance wth the | eave of absence
pol i cy since she had a good attendance record whereas absenteei smwas
a najor problemat the conpany. Simlarly, M . Rodriguez described
absenteei smas a najor problemat Sai khon, but Mr. Reyes had no
hi story of absenteei smsince he began working at the conpany sone 20
years ago. In the season he was fired, he had only one or two
absences prior to those at i ssue, and they were excused.

Respondent contends that Mr. Reyes was discharged, in part,
because he was absent beyond the one day he was granted, did not
obtain an extension, and did not explain his absences. | have found
that he was not granted one day and one day only. Mreover, even if
Respondent's version were true, that fact woul d not support Reyes'

di scharge. M. Rodriguez acknow edged that the determning factor was
not how |l ong a worker was absent but whether the enpl oyee had an
accept abl e reason for the absence.

| have found that Mr. Reyes sent word that he woul d not be
at work because of "personal problens." FRodriguez own testinony
establ i shed that notice by co-workers was acceptabl e, and that genera
statenents such as needing to be absent to attend to personal or
famly busi ness suffi ced.

| have already set forth ny reasons for crediting Reyes

testinmony that when he returned to work, he expl ained to Pel ayo why
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he had been absent. He would have provi ded docunentation, but
Pel ayo and Gastro woul d not let him

Based on the foregoing, | re ect Respondent's defense that
it fired Reyes on the above stated grounds. Mr. Reyes absences
through the 24th do not support Rodriguez decision to fire hi m
unl ess he did not provide an acceptabl e reason for his absence.
Based on ny credibility resolutions di scussed, supra, | also reject
the defense that Reyes was fired for his absence on the 26th. | now
turn to Respondent's contention that the runors were a significant
el enent in Reyes' discharge. 50

Rodri guez repeatedly stressed how significant the runors
were, but he did not nention that reason to Pelayo nor to the UFW
Nor di d Respondent assert the runors as a reason in its answer or at
the prehearing conference. If the runors were truly as significant
an elenent in Rodriguez' decision as he says, it is odd that they
first arise only at heari ng.

Shifting reasons for a discharge justifies inference of an

unlawful notive. Respondent's justification for discharging

% recogni ze that Rodriguez testified that his decision to fire
Reyes was based on all of the reasons he articulated at trial.

Nonet hel ess, it is inportant to anal yze each facet. This is not a
case where the whole is greater than the sumof its parts, but one
where sone el enents assertedly relied on cannot be the true reasons
for firing Reyes.
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Reyes shifted fromthe absences to both the absences and the
runors. Rodriguez repeated y enphasi zed the | atter.

Simlarly, providing a fal se reason al so warrants inferring
adiscrimnatory notive. | have found that Rodri guez' assertion that
he was notivated by the runors is fal se. He exaggerated their
significance to himin order to provide an explanation for the
unusual attention paid to Reyes absence which was at odds with the
normal procedures at Sai khon and to buttress his di scharge.

Devi ating fromestablished procedures al so i ndi cates an
unlawful notive. There are several deviations fromnornal practice.

If a worker were absent for several days, M. Rodriguez
nornmal |y woul d not take affirnative action to check on the worker's
absence unl ess there was a chroni c probl emof absenteeism Yet,

w th Reyes who had a good attendance record in a | arge conpany pl agued
wth probl ens of absenteei sm FRodriguez checked on Reyes every single
day.

There is anot her departure fromRespondent's usual
practice. Pelayo acknow edged Reyes' absence was the only one he
reported to Rodriguez that season.

Third, M. FRodriguez repeatedy stressed that he al ways got
both sides of a story and confronted the w tnesses before he nade a
decision or took action. Yet, did not talk to Reyes nor to Val dez

or Felix Reyes who notified Pel ayo of Reyes absence.
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He decided to fire Reyes after talking only to Pelayo. |
have discredited Rodriguez' testinony that Pelayo was conpl ai ning
that Reyes was absent and that Pelayo had "a |l ot of trouble” with
Reyes' absence because of the runor about jail. Pelayo never
testified he told Rodriguez about such runors.

Finally, Rodriguez testified that the reason a worker was
absent was the determning factor. Yet, he discharged Reyes on the
basis of rumors which Rodriguez admtted he did not know were true.
Such action, coupled with his failure to talk to Reyes or any ot her
wor ker, is suspicious in view of Rodriguez' usual practice of
getting all versions and wei ghing both sides before acting.

The failure to conduct an investigation before disciplining
a worker, especially where the discipline is discharge, is a basis
for inferring a discrimnatory notive. (Lancer Corporation (1984)

271 NLRB 1426 [ 117 LRRM 1220] enf'd (5th Cir. 1985) 759 F. 2d 458

[119 LRRM2290] . This is especially true where the normal practice
is to conduct such an investigation

A discrimnatory notive also may be inferred from
inconsi stencies and onissions in Respondent's evidence. (Illini

Steel Fabricators, Inc. (1972) 197 NLRB 297 [80 LRRM1582].) | have

set forth nunerous inconsistencies in Rodriguez' and Pel ayo"s
testinmony on several issues.
A sudden change in enforcenment of policies indicates

unlawful notive. Respondent's initial assertion was that Reyes



was fired because of his absences. As discussed previously, Reyes
did nore than was required by conpany practices. Rodriguez
ultimately admtted as nuch on several points. Insisting that Reyes
shoul d have complied with the initial set of policies Rodriguez
detail ed anounts to a change in enforcenent. Since it was sufficient
to sinply bring in an acceptabl e excuse upon returning to work,
requiring Reyes to neet stricter standards al so constitutes disparate
treatnent. >

Di scharge of a vocal union adherent was found unlawful by
the NLRB where the enployer did not adhere to its usual practice
regardi ng absences. (Rodney Heymann d/ b/a Gal eton Production Conpany
(1970) 182 NLRB 135 [ 74 LRRM1107]. The enpl oyee was di scharged for

bei ng absent for more than three days without reporting i n, despite

the fact that co-workers had notified appropriate conpany personnel

that the enployee was ill and woul d be absent. In practice,

enpl oyees were allowed to send word via co-workers, and this was

understood to be acceptable by the enployees. The NLRB found t hat,

ineffect, the discharged enpl oyee was subjected to a new rule.
Rodriguez admtted he overacted when he fired Reyes rather

than sinply elimnating his seniority in the melon. H's

1 n view of Respondent's very lenient policies, the unexplai ned
absences of the other workers described, supra, also suggest
di sparate treatnent.
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stated reason for changing his mnd does not stand scrutiny. He said
he wanted to be consistent with past practice, but the exanpl e he
gave was that of a worker who fails to respond to a recall. That
situation has no bearing on Reyes' case.

He overreacted and, initially, took a hard line attitude,
telling the UFWhe had fired Reyes and that was it. They shoul d
file a charge. Overly harsh treatment is another classic indicator
that Respondent bears an unl awful notive.

An enpl oyer may fire an enpl oyee for a good reason, bad
reason or no reason at all so long as it does not do so for a
prohibited reason. Harsh treatnent, |like many of the others factors
al ready di scussed, standing al one or even together do not
necessarily require a finding that Respondent has acted unl awful |y.
But they are properly used as tools to discover Respondent's true
notive for its disciplinary actions.

Added to the above el enents is the fact that Mr. Reyes!
di scharge occurs agai nst the backdrop of a long history of union
ani nus by Respondent, and the fact that Respondent has commtted
nunerous unfair |abor practices. The fact that there have been no
adj udi cations of unfair |abor practices in the |last few years does
not elimnate the probative significance of prior unfair |abor

. 52
practi ces.

52The nere fact that unfair |abor practice charges were di sm ssed
does not prove that no unfair |abor practice occurred. There can be
nyriad reasons for such dismssals. Investigation of charges is

nmani festly different than adj udi cati on.
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| have referred previously to Rodriguez' tendency to forcus
on one i ssue, shape his testinony to that i ssue, and undermne his
testinmony el sewhere. Another exanple is relevant here,

At one point in his testinmony, Rodriguez sought to downplay
the significance of the UFWand Reyes' concerted activity to obviate
an inference that union activity was sufficiently inportant that it
would play a role in his decision to fire Reyes. H's professed
unconcerned attitude toward the UFW and Reyes as its
representative, is belied by the significant role the UFWplayed in
the way he fornulated and inplenmented his |abor relations policies.

On numerous occasions, he stressed his concern to "bend over
backwar ds" where the Union was concerned. He handl ed union people with
"kid gloves". He gave Reyes nore | eeway.

He instructed Pelayo not to talk to Reyes about the reasons
for his being fired. In fact, he told all his foremen not to have
anything to do with anything that related to the union.

It is obvious that Rodriguez was very concerned about the
Uni on. The question is if that concern caused himto discharge
Reyes.

CGeneral Counsel has clearly established a prina facie
case. There are nunerous factors supporting an inference of
unl awful motive. Based on ny foregoing findings, | conclude

Respondent has failed to rebut CGeneral Counsel's case.
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| find that it was Andres Reyes' continuing union activism
and his continued insistence on enployee rights over a period of
years, indeed up to the very nmonth he was di scharged, which caused
Respondent to act precipitously to discharge Mr. Reyes. Ceneral
Counsel has characterized Mr. Reyes as a "thornin the side." | am
per suaded that Respondent viewed himas just that

Respondent found a set of circunstances it believed woul d
justify firing Mr. Reyes, and it acted. | find Respondent's
asserted reasons for firing Reyes were a pretext.

Its subsequent reduction of the discharge fromall conpany
operations to a loss of seniority inits melon operations is
simlarly tainted. | have discredited Rodriguez testinony that he
changed his mnd because he wanted to be consistent wth past
practice and to be fair to Mr. Reyes.

Based on ny findings regarding the initial discharge, |
find Respondent would not have deprived Reyes of his seniority inits
mel on operations were it not for his vigorous union and other
protected concerted activity. Respondent has viol ated sections
1153(c) and (a) .

Upon the basis of the entire record, ny findings of fact
and concl usions of |aw, and pursuant to section 1160. 3 of the Act, |

hereby issued the follow ng reconmended:



ORDER
Pursuant to Labor Code section 1160. 3, Respondent Mario
Sai khon, I nc., its officers, agents, labor contractors, successors
and assigns, shall:
1. Cease and desist from

(a) Discharging, depriving of seniority, or
otherwi se discrimnating against any agricultural enployee in regard
to hire or tenure of enploynent or with respect to any termor
condition of enploynent because he or she has engaged in concerted
activity protected by the Act.

( b) Discouraging nenbership of any of its enployees in
the United Farm Workers of America, AFL-CIO or in any |abor
organi zation by unlawful Iy di scharging, depriving of seniority, or
in any other manner discrimnating agai nst enployees in regard to
their hire or tenure of enploynent or any termor condition of
enpl oyment, except as authorized by section 1153(c) of the Act.

(c) In any like or related nmanner interfering with,
restraining or coercing any agricultural enployee in the exercise of
the rights guaranteed by section 1152 of the Act.

2. Take the follow ng affirmative actions which are
deemed necessary to effectuate the policies of the Act:

(a) Ofer Andres Reyes full reinstatenent to his
former or substantially equivalent position without prejudice to his
seniority or other enployment rights and privileges, and nake him

whol e for all |osses of pay and other econom c | osses he has



suffered as a result of his being discharged or deprived of
seniority, the amunts to be conputed in accordance with established
Board precedents, plus interest computed in accordance with the
Board's decisionin E. W Mrritt Farns (1988) 14 ALRB No. 5. The

award shal |l reflect any wage i ncrease, increase in hours or bonus
gi ven by Respondent since its unlawful acts.

(b) Preserve and, upon request, make available to the
Board and its agents, for exam nation, photocopying and otherw se
copying, all payroll and social security payment records, tine
cards, personnel records and reports, and all other records relevant
and necessary to a determ nation, by the Regional Director, of the
backpay period and the anounts of back pay and interest due under the
terms of this Order.

(c) Sign the attached Notice to Agricultural
Enpl oyees and, after its translation by a Board agent into all
appropriate | anguages, make sufficient copies in each | anguages for
t he purposes set forth in this Order.

( d) Upon request, provide the Regional Director or his
desi gnated Board agent with the dates of the next peak season. Shoul d
t he peak season have already begun at the time those dates are
requested, informthe Regional Director of when the present peak
season began and when it is anticipated to end and informthe Regional
Director of the anticipated dates of the next peak season.

(e) Mil copies of the attached Notice, in all

appropriate |anguages, within 30 days of issuance of this order to



all agricultural enployees inits enploy fromMy 17, 1986, the first
day of the 1986 spring nelon harvest, to the date of naili ng.

(f) Provide a copy of the signed Notice to each
enpl oyee hired during the 12-nonth period follow ng the issuance of
this Oder.

(g) Post copies of the attached Notice in all
appropriate | anguages, for 60 days, in conspicious places onits
property, including places where Notices to Enpl oyees are usually
posted, the exact period(s) and places(s) of posting to be determ ned
by the Regional Director, and exercise due care to replace any copy
of the Notice which has been altered, defaced, covered, or renoved.

(h) Arrange for a Board agent or representative of
Respondent to distribute and read the attached Notice, in all
appropriate | anguages, to all of its enpl oyees on conpany time and
property at time(s) and place(s) to be determned by the Regional
Director. Follow ng the reading, the Board agent shall be given the
opportunity, outside the presence of supervisors and managenent, to
answer any questions the enpl oyees may have concerning the Notice or
their rights under the Act. The Regional Director shall determ ne
the reasonabl e rate of conpensation to be paid by Respondent to all
pi ece-rate enployees in order to conpensate themfor time |ost at the
readi ng and question-and-answer peri od.

(i) Notify the Regional Drector inwriting, wthin 30

days of the issuance of this Order, of the steps it has taken
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to conply wth its terns, and make further reports at the request
of the Regional Director, until full conpliance is achieved.
DATED  June 20, 1988

B

Administrative Law Judge
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NOTI CE TO AGRI CULTURAL EMPLOYEES

After investigating charges that were filed in the El Centre Regiona
Ofice of the Agricultural Labor Relations Board [ALRB or Board? by
the United Farm Wrkers of America and a%_FranC|sco Am al, the General
Counsel of the ALRB issued a conplaint which alleged that we, Mario

Sai khon, I nc., had violated the law. After a hearing at which all
parties had an oPportunlty to present evidence, the Board found that

we violated the |aw by di scharging enployee Andres Reyes fromall
conpany operations and by |ater discharging himfromor depriving him
of sentority in our melon harvests. The Board found we took these
actions agalnst Andres Reyes because he had Part|0|pated in Union
activities and spoken to the company on behal f of other workers
regarding the terns of their enploynent. The Board has told us to

posa and publish this notice. W wll do what the Board has ordered us
to do.

V¥ al so want you to know that the Agricultural Labor Relations Act is
a law that gives you and all other workers in California these rights:

To organi ze yoursel ves; .
To form join, and help unions;
To vote in a secret ballot election to decide whether you want a
union to represent you, _
To bargain wth your enployer about your wages and working
conditions through a union chosen by a ngjority of the
empl oyees and certified by the Board;
5. To act together with other workers to help and protect one
anot her; and
6. To decide not to do any of these things.

B wphe

BECAUSE YOU HAVE THESE RI GHTS, WE PROM SE THAT:

VEE WLL NOTI do anything in the future that forces you to do or
stops you fromdol ng any of the things |isted above.

VE WLL NOr discharge or refuse to rehire any enpl oyee because he or
she participated in union activities, spoke wth us on behal f of
other workers regarding the terns of their enpl oynent, or
participated in ALRB processes or proceedi ngs.

VE WLL offer to reinstate Andres Reyes to his previous position as a
| ettuce harvest worker and we wll reinburse himwth interest for
any loss in pay or other economc | osses he suffered because we

di scharged and refused to rehire hi m

DATED: MARI O SAI KHON, | NC.

By:

(Representative) (Title)

If you have questions about your rights as a farmworker or about this
Notice, you nay contact any office of the Agricultural Labor



One office is |located at 319 Waterman Avenue, El

Rel ati ons Boar d. _
The Tel ephone nunber is (619) 353-2130.

Centre, California 92243.

This is an Oficial Notice of the Agricultural Labor Relations
Board, an agency of the State of California.

DO NOTT REMOVE OR MULTI LATE
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