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DECI SI ON AND ORDER

On February 8, 1988, Admi nistrative Law Judge (ALJ)
Thomas Sobel issued the attached Decision in this matter
Thereafter, Respondent timelyfiled exceptions and a supporting
brief, and General Counsel filed an answering brief.

The Agricultural Labor Relations Board (ALRB or
Board) has considered the record and the attached Decision in
light of the exceptions and briefs, and has decided to overrule
the aLJ's rulings, findings and concl usions, except to the
extent consistent herewith, and to issue the attached Order.

This case involves the alleged discrimnatory discharge
of a single enployee, Jesus Canedo, because Of his protected
concerted and union activities. Ceneral Counsel's conplaint
al l eged that on June 14, 1986, Respondent David Freedman & Co.
Inc. 's (Respondent or Enpl oyer) foreman Vidal Garcia discharged
Canedo because of his participation that day in a work stoppage
called by the United Farm Workers of America, AFL-Cl O (UFW or

Union). Respondent stipulated that the work stoppage constituted



protected concerted activity, but contended that it had just
cause to discharge canedo because he engaged in insubordination,
which is not protected by the Agricultural Labor Relations Act
(ALRA or Act).
Facts

Respondent, under the direction of the conpany's
presi dent Lionel Steinberg, voluntarily recognized the UFW and
signed the industry's first table grape contract with the Union
in 1970. Fromthen until June 1986, the Enployer always had
contracts with the UFW When negotiations for a new contract
ended in failure on June 10, 1986, the Union notified the
Enpl oyer of its intention to call a strike. Thereafter, in
response to threats of violence to its nonstriking workers, the
Empl oyer posted guards in the field and armed sone of themwth
cans of mace. On the day of the incident in question, these
guards were posted in the field.

Canedo had worked in Respondent's vineyards for
approximately five years del eafing, pruning, and picking grapes.
During the 1984 pruning season, Canedo acted as union steward.’

On the day of Canedo's discharge, he and nost of the rest
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$/Asstemard, Canedo was responsi ble for ensuring that all
enpl oyees were hired through the union hiring hall. During the
1984 pruning season, Canedo observed that foreman Garcia's wife,
who-had been a UFW nenber since 1970, started working w thout
90|n? thrpugh the hiring hall. After Canedo discussed the
problemw th Garcia and suggested they go to the union office
about it, Garcia stopped his wife fromworking. The ALJ found
that General Counsel failed to prove that Canedo's role in the
1984 hiring hall incident played any part in Garcia' s decision to
di scharge Canedo. Noparty filed any exception on that point.
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of the workers2’ took part in a work stoppage intended to put
pressure on the Enployer to reach a contract with the Union and

to protest the presence of guards in the field. The work stoppage
occurred at the end of the workers' regular ten-m nute norning
break when, instead of returning to work, the workers stayed out
for another half hour. By that time the workers had conpleted a
hal f day's work.

Canedo testified that toward the end of the stoppage,
conpany supervi sor Don Paxton drove by in his truck and yelled at
the workers to return to work or go home. canedo clains that when
he shouted back that he wanted to explain why the workers had
st opped working, Paxton told himhe was fired. A while later,
Paxton and foreman Garci a approached Canedo in the field and
Garcia asked himto repeat what he had said to Paxton. However
Canedo testified, when he tried to do so, Garcia interrupted him
and told himhe was fired.

Paxton's account of the incident is very different. He
testified that as he was driving his truck by the workers gathered
at Block 82/ to informthem that if they did not return to work
t he Enpl oyer m ght stop work for the remainder of the day, he
heard some soneone yell "F--k you" three separate tines. He

backed up his truck, got out and went |ooking for that individual.

2/1n June of 1986, the CbnpanK had enpl oyed approximately 1,200
workers, and it was estimated that the majority of these workers
were participating in the work stoppage.

Q/Respondent's vi neyards are subdivided into smal | er bl ocks of
area that are sequentially identified by block numbers. On the
day of the work stoppage, Canedo and a few other workers were
gathered at Bl ock 8.
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He found canedo and confronted him asking himwhat he had said.
Canedo told himto go to hell and again said "F--k you." Paxton
testified that there was then a | ot of exchange about the Union.d/
Paxton then left Block 8 and returned a short while later

when foreman Garcia was present. Paxton continued telling the
workers to go back to work. At that tine he heard Canedo yell
"F--k you, go to hell." He again asked Canedo to repeat what he
had said, and Canedo said "go to hell" in front of Garcia.

Garci a thereupon suspended Canedo.

Garcia's testinmony largely corroborated Paxton's account
of the incident. Garcia testified that he was at Bl ock 4 when the
wor k st oppage began, at which time he instructed one of the guards
to go "get hold of sonebody because the people didn't want to go
back to work." Paxton then arrived telling Garcia and the
other forenmen to tell their workers to return to work. Since
Garcia was wth the workers in Block 4, he did not hear the
initial exchange between Paxton and Canedo in Block 8  However
after pPaxton described the incident to him Garcia drove his truck
down to Block 8 to speak to canedo about the incident. As Garcia
was wal king up to canedo, he saw Paxton circling the area in his
pi ckup truck telling the workers gathered at Block 8 to go back to
work. Garcia then heard Canedo tell Paxton "F--k you, go to
hell." He saw paxten get out of his truck and tell canedo to
repeat what he had said, and Canedo said "go to hell." Paxton

agai n asked canedo to repeat what he had said, and again Canedo

4/paxton later denied during his cross-exam nation that there
had ever been any exchange between hi mand Canedo about the Union.
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told Paxton to go to hell. By this time, Garcia saw that both
Canedo and Paxton were angry, and interceded by telling Canedo
that he was suspended until further notice and told himto |eave
the field.

Fredrico Lua, one of Canedo's co-workers, testified that
he heard the first exchange between Paxton and Canedo. Lua
testified that when Paxton drove by yelling at the crewto return
to work, cCanedo replied that they were engaged in a work stoppage.
Paxton responded that the crew should go back to work or else go
home. Lua stated that he did not hear Canedo swear at Paxton and
t hat Paxton did not say anything about firing Canedo.

Artessi ma Canedo, Canedo’s W fe, testified that she
was with the rest of the workers in Block 4 during the work
stoppage. Wiile she was in the field inform ng the workers of
the reasons for the stoppage, she saw Paxton driving along the
path by where she and the others were gathered and heard him
loudly and forcefully tell the workers to go back to work or the
company woul d send them honme. A while later Garcia told
Ms. cCanedo that her husband was fired for using bad | anguage.

She did not respond.

That afternoon, Garcia and Paxton descri bed the incident
at a neeting of conpany nanagenent personnel. At the neeting, the
conpany president, Lionel Steinberg, upon the urging of those
present, concurred with the decision to discharge Canedo because
of his vulgar |anguage. Steinberg testified that, in the past
17 years, only 6 or 8 enployees had been discharged (from anong

approxi mately 2,000 persons enpl oyed each year), half of which
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were fired for theft, one for sleeping on the job and anot her

for the destruction of conpany property. Steinberg believed that
al t hough this was Canedo's first indiscretion, his discharge was
necessary. He believed that to permt Canedo to continue working
woul d be destructive of conpany noral e and | eadershi p and, nost
inmportantly, the conpany's viability. Steinberg explained that
if the conpany did not take a strong position, outbursts simlar
t o Canedo's woul d have continued on a daily basis, thereby

j eopardi zing conpletion of the year's harvest.

ALJ Deci sion

The ALJ concluded that this case came down to the
question of whose version of the events is nost believable.
Al t hough he found Canedo to be a "guarded" w tness and thought
el ements of his story did not nake sense, the ALJ credited
Canedo's testinony, which he found supported by the testinony of
the "presumably disinterested" co-worker, Lua. The ALJ found
Paxton to be "totally untrustworthy,” in part because of his
appearance of being indifferent to the proceedings. Mreover, the
ALJ found that Paxton projected an "air of hostility and physica
menace" which made it unlikely that canedo, a smaller and nuch
ol der man, would repeatedly curse himin the fields. The ALJ
found Garcia to be an "inpressionable" wtness who was not
sufficiently credible to overcone the ALJ's m strust of Paxton.
Accordingly, the ALJ found that Canedo had not uttered
the | anguage attributed to him and that the stated ground for his
di scharge was pretextual. Thus, the ALJ concluded that Respondent

violated the Act by discharging canedo for his participation in
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the work stoppage.

Respondent's Exceptions

Respondent argues that canedo cannot have been
di scharged for his remarks to Paxton, because Garcia was the one
who suspended Canedo. Since the ALJ found that the |ayoff of
Garcia's wife was not a notivating factor in Canedo's di scharge,
Respondent asserts, there was no proof of discrimnatory aninus in
Garcia's action.

That particular argument is not persuasive, however. The
real issue in any case of alleged unlawful discharge for
participation in protected concerted activity is causation. That
is, if the discharge is causally related to the protected activity
of the enployee, the Act has been viol ated regardl ess of whether
the evidence al so denonstrates "antiuni on ani mus" or another

I nproper subjective state of m nd. (Superior Farmng Co. v. ALRB

(1984) 151 cal.app.3d 100, 115, citing National Labor Relations
Act (NLRA) precedent.)

Respondent's nost persuasive argunent is that the ALJ
erred in crediting the testinony of Canedo and Lua over that of
Paxton and Garcia. \W agree.

Credibility

W note initially that the ALJ's credibility
determ nati ons agai nst Paxton were based, in part, on Paxton's
demeanor while testifying. However, the ALJ's credibility
resolutions against Garcia, as well as those in favor of canedo
and Lua, were not deneanor-based. To the extent that an ALJ's

credibility resolutions are based on demeanor, the Board will not
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di sturb themunl ess the cl ear preponderance of all the rel evant
evi dence denonstrates that they are incorrect. (Standard Dry Wal |l
Products (1950) 91 NLRB 544 [26 LRRM 15311, enforced

(3d Gir. 1951) 188 F.2d 362 [27 LRRM 26311.)

As Respondent correctly points out, Lua's testinobny was
i nconsi stent with Canedo's on several inportant points. For
exanpl e, Canedo testified that Paxton, as he was driving by in his
truck, responded to Canedo's comments by firing him Lua, however,
stated that paxton did not tell Canedo he was fired. Canedo
testified that Lua was very close to himwhen Garcia discharged
him but Lua said he was not present when Paxton returned with
Garcia and did not hear any of that conversation. Mbreover, Lua
testified that Paxton was yelling fromhis truck in English, while
Canedo and Paxton both stated that Paxton's shouts fromthe truck
were in Spanish

Respondent further argues that canedo's testinmony is
unreliabl e because of Canedo's |ack of veracity. Respondent noted
t hat when canedo attenpted to file a claimfor unenpl oynent
I nsurance benefits a nonth after his discharge, he stated in his
application that he had been laid off due to lack of work on July 3,
1986 (rather than being discharged on June 18, 1986). NMNbreover
Respondent asserts, Canede's testinony about his conversations
wi t h Enpl oynent Devel opment Department personnel was confusing and
full of inconsistencies.

Respondent argues that the ALJ inproperly discredited
Paxton for his apparent disinterest in the proceedings, when

Paxton Was in fact disinterested because he no | onger worked for
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Respondent and is now enpl oyed by an insurance conpany, thus
having nothing to gain or lose by his testinmony. As to the ALJ's
di sbel i ef that Canedo would hurl insults at Paxton, a |arger and
younger man, Respondent argues that the ALJ failed to consider
that there were several famlies close to Canedo at that tine and
their presence | essened any potential.threat to his physica
safety.

Respondent further states that the ALJ inproperly
discredited Garcia, and argues that Garcia's testinony regarding
"cussing" between foremen and enpl oyees in the field was
insufficient reason to discredit Garcia. On cross-exam nation
Garcia was asked whether he could say that no worker ever cusses
at a foreman. Respondent's attorney objected that the question
was vague as to whether the questioner was tal king only about
Freedman or about all conpanies in general. Wen the questioner
said he neant at Freednan, Garcia replied that forenmen and ot her
peopl e occasionally cuss at each other but not in anger. On
redirect, Garcia testified that he had never heard a foreman cuss at
Freednman enpl oyee, nor vice versa. Respondent states that the
transcript denonstrates that nore than one person was tal king when
Garcia answered the first, anbi guous question. Mor eover, Lua
testified that swearing did not occur in the fields.

The ALJ gave too much significance to Garcia' s vague answer to an
anbi guous question, Respondent argues, and shoul d not have
discredited all of Garcia's testinony on that slimbasis.

For the reasons that follow, we find that the ALJ's

credibility resolutions regarding all of the principal wtnesses
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in this matter were erroneous.

The ALJ erred in discrediting Paxton for his appearance
of disinterest in the proceedings, since Paxton had good reason to
be disinterested. Not only was Paxton no |onger working for the
Enpl oyer when he testified, but he was no | onger even engaged in
agricultural enployment. To the extent that Paxton projected an
"air of hostility and nmenace,"” we believe that is easily
attributable to the hostile |line of questioning he underwent on
Cross-exam nati on.

The ALJ attached too nuch significance to his conjecture
that canedo would not have sworn at a man so nuch younger and
| arger than hinself. W note that people comonly utter words in
anger that they might refrain fromuttering in cooler, nore
rati onal moments. Mreover, the presence of famlies wth whom
canedo Worked woul d |ikely have provided himw th a feeling of
safety fromany potentially violent reaction fromthe other man

On the other hand, the ALJ attached too little
significance to the serious contradictions between canedo and
Lua's testinony. The nost inportant discrepancies were that Canedo
sai d paxton fired himas he drove by in his truck and Lua said
Paxton did not tell canedo he was fired; and that Canedo said Lua
was standing close to himwhen Garcia discharged him but Lua
deni ed being present or hearing the conversation. These inportant
di screpanci es cause us to disbelieve both w tnesses.

Further, we find that the ALJ had insufficient reasons to
discredit Garcia. Garcia's initial confusion regarding questions

posed to him about "cussing" in the fields provides inadequate
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grounds for finding himan "inpressionable" wtness. MNboreover,
the testinony of Canedo's wife -- that Garcia spoke to her in the
field and said her husband had been discharged for using bad
| anguage -- tends to corroborate Garcia's testinony that that was
the reason for the discharge. O further significance are the
failure of Canedo's wfe to testify that her husband never swore,
and her apparent failure to question Garcia about the clained
reason for Canedo's di schar ge.

The credibility of Canedo hinself is seriously underm ned
by his account of what occurred when he applied for unenpl oyment
i nsurance benefits. cCanedo evidently lied in stating to Enpl oynent
Devel opment Departnment personnel that he was laid off rather than
fired fromhis job (thereby entitling himto benefits). Canedo
never expl ained why his unenpl oynent application form stated that
his last day of work was July 3, 1986, rather than the actual date
of his discharge, June 18, 1986. The discrepancy is significant
because all of Freedman's enpl oyees -- approximately 1500 -- were
laid off at the end of the season on July 2 or 3, 1986. Virtually
all of those enployees filed clainms for unenpl oynent insurance
benefits following their layoff. The obvious inference we draw
fromthese facts is that canedo deliberately waited to file his
claimuntil two weeks after his discharge, in hopes that his
"layoff" claimwould go unnoticed by Freedman anong the 1500 ot her
[17777777/77777/
/1177777177777 7
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applicants.=
We conclude that the ALJ's credibility resol utions
regardi ng Canedo and Lua's testinony were erroneous, and we hereby
overrule them W further conclude that the clear preponderance
of all the relevant evidence denonstrates that Paxton and Garcia's
accounts of the discharge incident were credible and accurate.

(Standard Dry Wall Products, supra, 188 F.2d 362 [27 LRRM 26311].)

Therefore, we find that canedo did in fact utter the words which
his supervisors attributed to him

| nsubor di nati on |ssue

Havi ng found that Canedo did utter profanity to his
supervi sor, we now proceed to an analysis of whether his profanity
constituted legitimte grounds for discharge and whet her
Respondent woul d have term nated canedo for his use of profanity
even in the absence of his protected concerted activity.

Under NLRA precedent, an enployee's use of profane or
obscene | anguage during the course of concerted or union activity
does not necessarily take the activity outside the real m of
protection of the NLRA, since the enployee's right to engage in
such activity requires sone |eeway for inpulsive behavior, which

must be bal anced against the enployer's right to maintain order

117777777 777777

3/union representative David Serena testified that he and the
Ranch Conmmttee net two to three tinmes between June 18 and July 3,
1986, in a effort to get Canedo reinstated, and that he told
Canedo t0o wait and see what happened. However, as the ALJ hinself
noted, Serena did not testify that he told Canedo to delay in
filing his unenploynent application. Mreover, Canedo hinself
never explained his delay in filing.

A .
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and respect. (NLRB V. Thor Power Tool Co. (7th Cr. 1965)

351 r.2d 584 (60 LRRM 22371; NLRB V. |llinois Tool Wrks (7th Gr.

1946) 153 F.2d 811 [17 LRRM 8411.) However

[Elven an enpl oyee who i s engaged in concerted protected
activity can, bK opprobrious conduct, |ose the
protection of the Act. The decision as to whether the
enpl oyee has crossed the |ine depends on severa

factors: (1) the place of the discussion; (2)the
subject matter of the discussion; (3) the nature of the
enpl oyee's outburst: and (4) whether the outburst was,
in any way provoked by an enployer's unfair |abor
practice.

(Atlantic Steel Conpany (1979) 245 NLRB 814, 816

[102 LRRM 12471, as quoted in Marico Enterprises, Inc.
(1987) 283 NLRB No. 112 [125 LRRM 10441.)

Were, as here, an enployee's protected concerted
activity is asserted to have interfered wth nanagenent's right
to maintain order and respect, the NLRB engages in a bal ancing
process whereby the enpl oyees' rights are weighed against the
interests of managenent. (NLRBV. Prescott Industrial Products
Conpany (8th Cir. 1974) 500 F.2d 6, 10 [86 LRRM 29631, citing
McDonnel | Douglas Corp. v. NLRB (8th Gr. 1973) 472 F.2d 539, 545
{82 LRRM 23931.) As noted in NLRB v. Illinois Tool Wrks, supra,
17 LRRM 841, 844

[Clourts have recogni zed that a distinction is drawn
bet ween cases where enpl oyees enPaged in concerted
activities exceed the bounds of lawful conduct in a
“monment of ani mal exuberance" (cases cited) or in a
manner not activated by inproper notives, and those
flagrant cases in which the msconduct is so violent or
of such serious character as to render the enployee
unfit for further service (cases cited), and that it is
only in the latter type of cases that the courts find
that the protection of the right of enployees to ful
freedomin self-organi zational activities should be
subordinated to the vindication of the interests of
soci ety as a whole.

In reconciling these two equally inportant but

conflicting rights, the Board nmust |look to the record as a whole
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to determ ne whether the enployee's m sconduct was "indefensible
under the circunstances", and if so, the enployer may indeed

di scipline the enployee without violating the Act. United States
Postal Service v. NLRB (5th Gr. 1981) 652 F.2d 409, 411 [107 LRRM
32491; G annini_ & Del chairo Co. (1980) 6 ALRB No. 38, p. 4.

| n eval uati ng Canedo's conduct herein, we find it
appropriate to apply the four-factor analysis established in

Atlantic Steel, supra. Applying that analysis, we note initially

that the conduct at issue occurred in the mdst of a thirty-mnute
strike in the fields, and thus on conpany property. W find that

t he Enpl oyer herein had a greater interest in controlling Canedo's
conduct because it occurred on the work site rather than off the
Empl oyer's property. This case does not involve conduct on a
picket line, to which the NLRB has accorded protection for the use
of epithets, vulgar words, or even profanity bya striker

(General Chemi cal Corp. (1988) 290 NLRB No. 13; NLRB V. M¢Quaide,
Inc. (3rd Gir. 1977) 552 r.2d4 519 [94 LRRM 29501.) \ul gar

| anguage which is directed at a supervisor "on the plant floor"
can have a negative effect on the supervisor's status in the eyes
of the enployees, and thus is generally unprotected under the Act.
(Firch Baking Conpany (1977) 232 NLRB 772 [97 LRRM 11921.) Here

amajority of workers apparently honored the brief work stoppage
herein, and they remained in or about the work area. Si nce
production was al ready halted herein, Canedo's outburst did not
result in the disruption of Freedman's operations. Neverthel ess,
we find that the Enployer had a legitimate interest in maintaining

order and respect anmong the workers while they were present on the
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Enpl oyer's property, and that Canedo's use of profanity tended to
interfere with that legitimte interest.

Concerning the second Atlantic Steel factor (subject

matter of the discussion) we find that the record is unclear as to
whet her canedo and Paxton's verbal exchange continued to center
upon union or work stoppage issues. Paxtoninitially testified
that after Canedo's first outburst, there was a lot of discussion
about the Union. He later denied during his cross-exam nation
that there had been any exchange between him and Canedo about the
Union. We find it significant, in any case, that Canedo nade no
claimthat Paxton directed any comments toward himthat were
derogatory of the Union or of Canedo hinself.

Regarding the third and fourth Atlantic Steel factors

(the nature of the enployee's outburst and whet her the outburst
was provoked), we note that the initial exchange between Canedo
and pPaxton was apparently pronpted by Paxton's conduct in angrily
yelling at the work stoppage participants to return to work.
Canedo's i nmmedi ate response served to affirmcCanedo's defiance of
managenent's attenpt to convince the workers to return to work,
Significantly, though Paxton was greatly upset by Canedo's use of
prof ane | anguage, he did not respond in |ike fashion and did not
take any disciplinary action against him \Wen Paxton returned a
second time, Canedo again unleashed a string of epithets
reflecting an apparent desire to engage Paxton in a verba
sparring match. Paxton, again, though visibly upset, did not
respond to' Canedo's words and, again, did not discipline Canedo.

Only after Canedo repeated his offensive remarks to Paxton did

15 ALRB No. 9
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Garcia, after two incidents involving at |east five separate
occasi ons where Canedo had used profane | anguage, take any action.
At no tine did paxton or Garcia, or any other supervisory
personnel, give Canedo any reason to continue his opprobrious
conduct after the first incident.

W concl ude that canedo's abusive use of profanity
t owar ds supervi sor Paxton was unprovoked and denonstrated a | ack
of respect for the Enpl oyer which was not germane to carrying out
his legitimate concerted activity. Because Canedec's conduct
occurred on the work site and in the presence of other enployees,
it constituted insubordinate conduct that tended to underm ne the
Enmpl oyer's legitimate need to maintain order and respect anong
enpl oyees on his property. Canedo's abusive | anguage was not
provoked by any managenent personnel, and was not uttered during
the heat of contract negotiations, in a fornmal grievance
proceeding, or on a picket line. In light of all the
the circumstances, we find that his | anguage anounted to
opprobrious conduct exceeding the bounds of protected activity
under the ALRA. (Atlantic Steel Conpany, supra 245 NLRB 814;
NLRB v. Thor. Power Tool Co., supra, 351 F.2d4 584;

NLRB v. [llinois Tool Wrks, supra, 153 F.2d 811.)

Application of Wight Line

Because the ALJ credited Canedo's version of the
i nci dent herein, he viewed the Enployer's justification as
pretextual, therefore nmaking a dual notive anal ysis unnecessary.
(Wight Line, Inc. (1980) 251 NLRB 1083 [105 LRRM 11691, enf orced,

(1st Gr. 1981} 662 F.2d 899 (108 LRRM 25131, cert. den. (1982)
455 U.S. 989 [109 LRRM 27791 (Wright Line).) However, as
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previously indicated, we find that the Enployer's stated reason
for Canedo's discharge was not pretextual. Further, the evidence
shows that Canedo's profanity was uttered during the course of
protected concerted activity and that Respondent had a dual notive

for discharging Canedo. Therefore, we find that a Wight Line

anal ysis is appropriate herein.

Under the reasoning of Wight Line, once the Genera

Counsel has established a prima facie case show ng that union or
other concerted activity was a notivating factor in the enployer's
disciplinary action, the burden shifts to the enployer to
denonstrate that it had a legiti mate business justification for
its action. If the evidence shows that the enployer had a dua
motive, then the enployer nust denonstrate that it would have
taken the sane action even in the absence of the enployee's
protected activity.

The nost telling testinony regarding the Enpl oyer's
nmotivation for discharging Ccanedo is that of the conpany's
president, Lionel Steinberg. Steinberg stated that, under his
| eadership, Freedman and Conpany had voluntarily recogni zed the
UFW and signed the first table grape contract with the Union in
1970. The Enpl oyer had contracts continuously with the UFWfrom
1970 to June 1986. Steinberg could recall only 6 or 7 enployees
who had been discharged during the past 17 years (from anong
approxi mately 2,000 persons enpl oyed each year), none for
[11777777777777
L1177 7777777777
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all egedly protected activities.®/

St ei nberg regarded canedo's conduct as a flagrant abuse
of managenent personnel. During Paxton's account of the incident
at the manager's neeting, Paxton argued that if he was not upheld,
t hen no supervisor woul d ever be upheld. Steinberg agreed that to
permt Canedo to continue working would be destructive of conmpany
nmoral e and conpany | eadership. "[Wlhen you're abuseld] and your

| eadership is abused," Steinberg stated, "there's a point where

you nust take a stand." The Enployer's reputation had been built
upon good will, and in his opinion Canedo had abused that good
will. Not to have upheld paxton and Garcia woul d have encouraged

others to emul ate Canedo's abusive conduct, Steinberg believed, and

woul d have been damaging to the Union and the workers as well as

to the company.l/
On the basis of Steinberg's testinony, as well as the

other evidence in this case, we find that the Enployer discharged

Canedec because of Canedo's abusive, disrespectful use of profanity

toward a supervisor. W conclude that Canedo woul d have been

8/ phe enpl oyees were discharged for offenses such as theft and

sl eeping on the job. One was discharged for reaninﬂ every bunch
of grapes from every row he worked on and dropping them on the
ground, thus destroying a significant portion of the crop

7/0on cross-exani nation, Steinberg testified that when work
st oppages were called the conpany lost orders to its non-union
conpetitors, and that "outbreaks" [|ike Canedo's] woul d possi bly
have continued daily, jeopardizing conpletion of the year's
harvest if the comggny had not taken a strong position. W
disagree with the General Counsel's characterization of this
testinony as a denonstration of the Enployer's anti-union aninus.
The clear inport of Steinberg's testinmony was in reference to the
Enploger's need to control Canedo's abusive conduct and the
possibility that others would enulate that type of conduct, as
opposed to his nmere participation in the protected work stoppage.

15 ALRB No. 9
18.



di scharged for his abusive | anguage even if he had been engaged in
activity on his own behalf rather than in concerted activity.

(Wight Line, supra, 251 NLRB 1083.) Therefore, we concl ude that

t he Enpl oyer has commtted no violation of the Act, and the
conpl aint herein nmust be dism ssed.
ORDER
Pursuant to section 1160.3 of the Agricultural Labor
Rel ations Act, the Agricultural Labor Relations Board hereby

orders that the conplaint herein be, and it hereby is, dismssed
inits entirety.
Dat ed: August 4, 1989

BEN DAVI DI AN, Chairman®’
GREGORY L. GonoT, Menber

| VONNE RAMOS RI CHARDSON, Menber

JIM ELLI'S, Menber

8/ e signatures of Board Menbers in all Board deci sions appear
W th the signature of the Chairman first (if participatﬂx?,
followed by the signatures of the participating Board Menbers in
order of their seniority.
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di scussion, 3) the nature of the enployee's outburst, and 4)
whet her the outburst was in any way provoked by an enpl oyer's
unfair |abor practice. Applying the Atlantic Steel factors, the
Board found that the Enployer had a greater interest in
controlling canedo's conduct because it occurred on the work site
rather than off the Enployer's property, since the Enployer had a
legitimate interest in maintaining order and respect anong the
workers while they were present on the Enployer's property.
Consi dering the subject matter of the discussion, the Board found
it significant that Canedo made no claimthat the supervisor nade
any comments that were derogatory towards himor towards the
Union. The Board al so found that Canedo had repeated his

rofanity several times although the supervisor never responded in

i ke fashion. The Board thus conclude3 that Canedo's abusive use
of profanity was unprovoked and denonstrated a |ack of respect for
t he Enpl oyer which was not germane to carrying out his legitimte
concerted activity. The Board concluded that because Canedo's
conduct occurred on the work site and in the presence of other
enpl oyees, it constituted insubordinate conduct that tended to
underm ne the Enployer's legitinate need to maintain order and
respect anong enpl oyees on his property. In light of all the
‘circumstances, the Board found that Canedo's profanity anounted to
opprobrious conduct exceedi ng the bounds of protected activity
under the ALRA, and thus constituted insubordination

The Board al so found that the Enployer had a dual notive for

di schargi ng Canedo. However, in applying a Wight Line analysis,
the Board concl uded that the Enployer's primary nmotive for

di schargi ng Canedo was his abusive, disrespectful use of profanity
toward a supervisor. The Board concluded that Canedo woul d have
been di scharged for his abusive Ianguage even if he had been
engaged in activity nmerely on his own behalf rather than in
concerted activity. Therefore, the Board concluded that the

Enpl oyer had not conmtted a violation of the ALRA, and it

di sm ssed the conpl aint.

* k* * %

This Case Summary is furnished for information only and is.not the
official statenent of the case, or of the ALRB.



CASE SUMVARY

David Freedman & Co, Inc. 15 ALRB No. 9
(GFW) Case No. 86-CE-49-EC

Backqgr ound

This case involved the alleged discrimnatory discharge of a
singl e enpl oyee, Jesus Canedo, because of his protected concerted
and union activities. The conplaint alleged that Canedo was
di scharged because of his participation in a work stoppage called
by the UFW  The Enpl oyer stipulated that the work stoppage was
Brotected activity, but contended that it discharged Canedo

ecause of his insubordinate use of profane, abusive |anguage to a
conpany supervisor

ALJ Deci si on

The ALJ credited the testinmony of Canedo and a co-worker that
Canedo did not utter the abusive |anguage attributed to him and
concl uded that the Enployer's stated reason for the discharge was
pretextual . The ALJ concluded that the Enployer had violated the
ALRA by discharging Canedo for his participation in the work

st oppage.

Board Deci si on

The Board found that Canedo's testinony was inconsistent with the
testinmony of his co-worker on several Inportant points. The Board
further tound that Canedo's credibility was seriously underm ned by
his inconsistent and contradi ctory testinony concerning his
application for unenploynent benefits. After also finding that the
ALJ erred in discrediting the testinDnY of two supervisors who
testified that Canedo had uttered the |anguage attributed to

him the Board concluded that the clear preponderance of all the
rel evant evidence denonstrated that the ALJI's credibility

resol utions were incorrect. The Board therefore overruled the
ALJ's credibility resolutions and found that Canedo did in fact
utter the words attributed to him

The Board then exam ned Canedo's conduct under NLRA precedent,
under which an enployee's use of profanity during the course of
concerted activity does not necessarily take the activity outside
the protection of the NLRA. Rather, the enployee's right to
engage in such activity requires some | eeway for inpulsive
behavi or, which nust be bal anced agai nst the enployer's right to
mai ntain order and respect. The Board anal yzed Canedo's conduct
under the standards of Atlantic Steel Conpany (1979) 245 NLRB 814
[102 LRRM 12471, which held that even an enpl oyee who is engaPed
in concerted protected activity can, by opprobrious conduct, [ose
the protection of the NLRA. Determ ning whether an enpl oyee has
crossed the line involves consideration of several factors: 1)
the place of the discussion, 2)the subject matter of the
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THOMVAS SOBEL, Administrative Law Judge:l

This case was heard by me in Decenber, 1987 in Indio,
California. General Counsel alleged that Respondent, David
Freedman & Conpany, an admitted agricultural enployer, discharged
Jesus Canedo, an admitted agricultural enployee, on account of
his union activities. In view of Respondent's adm ssions, | find
the Board has jurisdiction. Respondent contends that it
di scharged canedo for just cause, specifically for cursing
supervi sor Dan Paxton and that such invective as it contends
Canedo directed at paxton i s not protected by the Act. Since
Canedo has deni ed cursing at Paxton, the primary question to be
deci ded i s what happened between Canedo and paxton on the day of
Canedo's discharge;2 only if | were to deternmine that Canedo
cursed paxton would | need to determ ne whet her Canedo's

| anguage, in context, exceeded the scope of protected activity.

lcounsel for General Counsel has filed a notion to correct the
transcript to identif¥ hi m as appearing on behal f of General
Counsel and to identify David Serena as appearing on behal f of

I ntervenor-Charging Party. The transcript is hereby corrected in
t hese respects.

2pecause | do not credit Respondent's version of events, | do not
need to reach the question whether Canedo's all eged | anguage woul d
have justified his discharge. In other words, | amviewing this
case sinply as a pretext case in which ny finding that the stated
ground of discharge is false ends the inquiry. | am not view ng

It as either a dual notive or a striker m sconduct case.

-2-



|. FACTS
A Backgr ound

Prior to his discharge in June 1986, Jesus Canedo Worked
I n Respondent's vineyards for approximately five years del eafing,
pruning and picking grapes. H s picking foreman, and his forenan
at the tine of his discharge, was Vidal Garcia. Since General
Counsel contends that at |east part of the reason Garcia
di scharged Canedo was Canedo's role in forcing Garcia to | ay-off
Garcia's wfe, before relating the events |eading up to Canedo's
discharge, | wll adumbrate this background.

In the season prior to his discharge, Canedo served as
uni on steward and, as such, was responsible for ensuring that all
enpl oyees cane through the union hiring hall. Sonetinme during
the pruning season, Vidal Garcia's wife started working wthout a
union dispatch. Canedo testified that he spoke to Garcia about
the latter's wife not being properly dispatched and that Garcia
did not want to stop her. However, after he suggested they go to
the union office to straighten the matter out, Garcia's stopped
his wife from working.

Garcia recalled having to stop his wife from working
because she had not been properly dispatched. According to
Garcia, shortly before the incident with his wife, he had been
forced to lay-off the children of another worker, Al fonso
Sanchez, after he had given themjobs in accordance with the

conpany's past practice of providing summer enploynment to the



children of its enployees. Although the union and the conpany
had formerly agreed upon the practice, in the negotiations just
prior to Garcia's hiring the Sanchez children, they had been
unable to again agree to it. As a result, after he put the boys
to work, he received a conplaint pursuant to which he let them
go.

Garcia testified that at the time of the controversy
about his wife's not being properly hired, he suspected Al fonso
Sanchez as the initial source of conplaints because the latter
was upset that his two boys had been laid-off. Garcia further
testified that it was not Canedo who told himto lay-off his
w fe, but Manuel Aguilar (Garcia's superior). On the basis of
this testinmony, Respondent argues that the incident with Garcia's
w fe could not have played any role in Garcia's treatnment of
Canedo, first, because Canedo played no role in the |ay-off of
Garcia's wife and, second, because if Garcia had a motive to
retaliate against anyone, he had as nuch reason to retaliate
agai nst Sanchez as CGeneral Counsel clains he had to retaliate
agai nst canedo and, therefore, he had no special reason to
di scrim nate agai nst Canedo. Garcia did admt, however, that
Canedo Was the union steward when the incident took place and
that it was the steward's job to police hiring under the
contract. canedo further testified that he thought Garciia's
attitude toward him had changed after the incident.

| credit Canedo that the incident took place as he

testified. Since even Garcia admtted that canedo Was union



steward at the time, and that it was the steward's job to enforce
the contract, it seens nore |ikely than not that Canedo would
have been the one to bring the matter up.

B. THE FIRING

The preceding incident took place in 1984; Canedo was
fired in 1986. Respondent concedes that on the day of his
di scharge, cCanedo took part, wth everyone else in his crew, in a
protected work stoppage in order to pressure Respondent to reach
agreenment with the union.3

According to canedo, as the crews were preparing to go
back to work, Don Paxton,% one of the conpany's supervisor,
drove by and, yelling fromhis truck, told the enployees to
either go back to work or to go home. Upon hearing this, canedo
shout ed back at paxton that he (Canedo) wanted to explain why the
crew had gone out. ©Paxton thereupon told canedo he was fired.
Ascanedo Was preparing to go back to work, paxton and Garcia
came up to himand Garcia asked himto repeat what he said to
Paxton. AS Canedo attenpted to do so, Garcia interrupted himand

told himhe was fired. Paxton said nothing.

30rdinarily the crew takes a ten mnute break at 8:30 in the
morning: on the day of the stoppage, the crew did not return to
work after break, but renmmi ned out for another half-hour.

4plthough canedo i ndicated he was not aware that Paxton was a
supervisor, Paxton's status is not reasonabky subject to dispute.
Moreover, neither version of the events |eading up to Canedo's
di scharge is made nore or less likely by Canedo's purported

I gnorance of paxton's status.



Al t hough he did not hear what canedo and Garcia tal ked
about, another enployee, Frederico Lua, testified that he heard
the initial exchange between Canedo and Paxton. Lua testified:

Q Were you working for David Freedman on June 14,

19862

Alf it was the day of the discharge fromwork, yes.

Q Thank you. Wre you working in the V|C|n|ty of Jesus
Canedo?

A Yes.

* % *x % *

Q D d you hear M. Paxton drive by hollering out of his

truck?

A He went by Yell|ng at everybody to work.

Q Do you recall hearing . Canedo respond to hinf

A What he told himit mas that we were in the process
of a work stoppage after we had had a break at 8:30 in

the norning. W had to nake a stoppage in order to
force the conpany to nake a, cgntract.
*

Q Did you hear M. Canedo swear at M. Paxton?
A What he said is that we were in a stoppage of work in
the same place we were in the, field.
* % %
Q Did you hear M. Paxton respond to M. Canedo?
A Only that we should get back to work and if we don't
want to we should go homne. _ _
Q Was that the total of the discussion between the two

of thenf _ _ _ _
A Yes, it's everything that they said only talking in a
| oud manner.

RT: 79-80

Lua's version differs fromthat of canedo's in that he did
not hear paxton say anything about firing Canedo during the
initial exchange; he supports Canedo's testinony that Canedo's
remarks to paxton were not provocative.

paxton and Garcia tell a different story.

Paxton testified that after he shouted at Canedo's crew

to either go back to work or go home, he heard "this individual"



yell "Fuck you" three tines. Paxton wanted to see who did this
and why. He got out of his truck and, going up to Canedo, asked

hi mwhat "he" said.5 Canedo first told himto go to hell, before

he repeated, "Fuck you." Paxton took no action but left the
fields, resentful about the incident. He returned a short tine
| at er:

Q D d you come back at any later tine during the day to
the sane area where M. Canedo was worKking?

Al came back after some tine had gone by to tell them

to go work, keep morkln?. In other words, that was part

of ny job to have to informthe crews exactly where --

* * Xk % %

u cane back. Did you find him again?

Al right. Didyoutalk to hin®
No, he yelled at ne again.

* * % * *

It was al nost a repeat performance when | cane back
the next tine --

* * & * =%

right. Walk us through that. \Wat happened?
|, he yelled, fuck You go to hell. Then |I got out
he truck. This time | was pretty mad, And then at
time the crew foreman was there and sone ot her
S&Ie were there. _

was the crew foreman at that tine?
al Garci a.

<
QO

Spaxton's choice of language is quite interesting: he initiallg
does not identify canedo by nane as the one who cursed at him but
refers to himas "this individual." Now it may be that he sinply
did not know his name, but it also may be that he did not really
see whoever cursed at him A few lines later he plainly

i dentifies canedo as the one who spoke: how he nmade the specific
qukag%jbetmeen Canedo and the one who cursed at himwas not

expl ored.



QAIIl right.

A And he was yelling. And he repeated a couple of
times. And then | asked himto repeat it just like I'm
saying to you right now, | want you to repeat what you
sald or could you repeat it to nme so | could understand
fully what you're saying. And he --

Q Wy did you need himto repeat it?

A Because | wanted to nmake sure that he was sayi ng what
he was saying. | couldn't believe it, you know. And in
my Opi ni on that behavior is unacceptable; union, no
union; work no work; not matter what.

QAIIl right. D d he repeat it then again?

A Yes, he did.

Q And Vidal was, Vidal Garcia was present and heard the
repetition of this comment?

A Right. Vidal, when | said repeat it the phrase that
he was you know hanging on to at that tine as go to hell.
Q Ckay. \Wat else was said between you, Vidal and M.
Canedo?

A Well, at this time | think Vidal was worried that
there was going to be sone kind of a confrontation. And
he wanted to calmthings down. And he did. And he
suspended himright then

Garcia recall ed paxton's driving by and telling the crewto
go back to work; however, he did not hear what Paxton described as
his initial exchange with canedo. He did recall paxton telling
hi mt hat canedo had said sonething to hi mwhich made himwant to

talk to canedo. (@Garcia testified:

So | got on ny truck. | drove all the way down to bl ock
8, that's about five blocks down. It's a long way to
wal k. So | got on ny truck and | parked a% truck on the
side of the road. | was wal king towards where Jesus

Ccanedowas. At this time | was about to talk to him
when Don camew th his pickup going around in circles.

| don't know what he was doing but he was telling the
people to go back to work. Now, at this tinme Don told
the people was telling the people fromhis pickup to go
back to work. (Okay? So Jesus Canedo he heard Don say
that and he said these words to himhe said, fuck you,
go to hell. So at that time Don's truck was not going
very fast. But by the timehe stogped the truck it was
about three or four rows. So he backed up his truck,
got out of his truck and told M. Jesus Canedo in front
of meto repeat what he had just said. And then he
said,'" go to hell. And Don again repeat himrepeat to
himto repeat what he said. And M. Jesus told himto



toto hell. He did the third time to repeat that what
you just told ne. At this time | saw Don that he was
you know real mad. And | also saw M. Jesus that they
were real mad. And Jesus Canedo told himagain to go to
hell. At that time | stepped between themand | said,
okay hold it. So Don got on the truck, he took off. At
that tinme | told Jesus Canedo that he was laid off until
further notice.

Later, Garcia and Paxton brought the natter up at a
neeting wth other forenen and conpany nmanagenent, including
conpany President Lionel Steinberg. According to Steinberg, it
was decided to fire canedo because of the abusive |anguage he
directed at paxton.®

LEGAL ANALYSI S

General Counsel contends that a mx of illegal notives
pronpt ed Canedo's di scharge: one was Garcia's personal hostility
t owar ds Canedo Which stemred from Canedo's conpl ai nts about
Garcia's wife, and the second was Respondent's desire to "single
[canedo] out as the only voice opposition to the enployer's
intimdation of workers engaged in a protected thirty mnute work
stoppage.. ..by threatening the workers with loss of their day's
enpl oynment if they continue to observe the union called work

stoppage." Post-Hearing Brief, p. 2. By inputing to Garcia a

61 credit Steinberg that the decision to "fire" canedo was nade as
he rel ated based upon Paxton's and Garcia's representati on about
what happened in the fields but this does not change the focus of
my inquiry into what "really" happened between Canedo and Paxton.

-9-



quant um of animus’ agai nst Canedo and further, by characterizing
Canedo's remarks to Paxton as "opposition" to Paxton's telling the
enpl oyees to go back to work or to go home, General Counsel has
made a serious attenpt to grapple with the nost puzzling el ement
of this case which is, of all the people engaging in the work
stoppage, Why was Canedo singled out for discharge? Although I
have credited Canedo's version of the "hiring hall" incident with
Garcia's wife, | amnot persuaded that Garcia nursed his wounds
for so long before taking his revenge. Although it is possible
that he did so, | have no sense that it is nmore likely than not
that he did so. Accordingly, General Counsel has failed to neet
his initial burden of proving that the lay-off of Garcia's wife was

*a notivating factor" in Canedo's discharge.8 Wight Line (1983)

251 NLRB 1083. Mire likely to me is the theory that paxton took

7Garcia's "animus® on this score would be "discriminatory" as
opPosed to "personal" since it arose in connection Wth Canedo's
policing of the contract. NLRB v. City Disposal Systens (1984)
456 U.S. 8-22, 115 LRRM 3193. Therefore, retaliation against
Canedo for policing the contract would be unl awful.

81n disregarding the evidence, | have al so considered canedo's
testimony that Garcia's attitude towards him changed after the
incident. While such inpressions are not only common enough, but
also typically informour attitudes toward other people, it is
equal | y comon for Participants in any sort of unpleasant
situation to be self-concious after it and to interpret each
other's behavior in light of the incident. Wthout nore evidence,
| couldn't say whether canedo was accurately reading Garcia's nood
after the incident or, reading sonething into it.

=-10-



of fense at Canedo's renarks. 9

To ny mind, this case sinply comes down to a contest
bet ween Canedo's, or of Paxton's and Garcia's, version of events.
Bot h canedo and Lua testified that all Canedo initially said to
Paxton Wwas that he wanted to explain why the crew had gone out.
Agai nst this paxton claims soneone whom he identified as Canedo
screamed expletives at himfromthe fields. He further clains
that he got out of his truck to confront "this individual" (who
turned out to be Canedo) whereupon Canedo repeated the sane
| anguage. Garcia testified Canedo used the sanme | anguage when he
was present a short tinme later. Wile there are elenents of
Canedo's story that do not make sense -- such as his testinony
that paxton initially told himhe was fired -- and whil e Canedo
showed hinmself to be a guarded witness -- as in his testinony
about his unenploynent application -- his version of what he
initially said to paxton is supported by the presunmably
disinterested Lua. Accordingly, | find Canedo was engaged in
protected activity, paxton knew of it, Canedo said sonething to
Paxton in the course of it, and canedo was discharged shortly

afterwar ds because of what he said.

91 decline to find as General Counsel urges me to do in his
Bost-hearin brief, that pPaxton's statenents to the crew "to go

pack to work or to go home" constituted "threats.” No such
i ndependent violation of the Act was alleged and while Genera
Counsel argues that the matter was fully litigated, | do not

believe it was. Although Paxton's remarks were anbi guous, they
did not clearly threaten discharge (which would have violated the
act), but rather |ockout. Since General Counsel has not briefed
this issue, | decline to pursue it.

-11-



The trouble |I have with Paxton's and Garcia's story is
that paxton struck ne as totally untrustworthy: part of the tine
he | eaned back in his chair, his feet stretched out in front of
hi m hands cl asped behind his head so that he appeared to be
indifferent to the proceeding. Harder to convey to anyone not
present at the hearing was the air of hostility and physica
nmenace which he projected which made it seemall the nore unlikely
to me that cCanedo, a smaller, older man, woul d repeatedly hur
curses at himin the fields. Watever ny doubts about Canedo's
story they sinply do not make up for the severity of my m strust
of pPaxton as a witness.

Although | had no simlarly strong inpression of Garcia
as a witness, Garcia did reveal hinself to be inpressionabl e when,
in the space of a few nonents, he testified under cross-exam nation
by Counsel for Intervenor that "there's foreman that cuss at
people.” (RT: 155) and under re-direct exam nation by Counsel for
Respondent that he never "heard a foreman cuss at one of the
empl oyees." (RT: 156) | sinply do not have sufficient confidence
in Garcia's credibility to overcome ny doubts about Paxton's.
Accordingly, | find that Respondent violated the Act when it
di scharged Jesus cCanedo.

CRDER

By authority of Labor Code section 1160.3, the
Agricul tural Labor Relations Board (ALRB or Board) hereby orders
that Respondent David Freedman Co., its officers, agents,

successors, and assigns shall:
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1. Cease and desist from

(a) Discharging, or otherw se discrimnating against
any agricultural enployee in regard to hire or tenure of
enpl oyment because he or she has engaged in union activity
protected by section 1152 of the Agricultural Labor Relations Act
(ALRA or Act).

(b) In any like or related manner interfering wth,
restraining or coercing any agricultural enployee in the exercise
of the rights guaranteed by the Act.

2. Take the following affirnative actions which are
deened necessary to effectuate the policies of the Act:

(ay Ofer to Jesus Canedo i medi ate and ful
reinstatement to his former or substantially equival ent position
W thout prejudice to his seniority or other enploynent rights or
privil eges.

(b) Make whol e Jesus canedo for all |osses of pay
and ot her econom c | osses he suffered as a result of the
di scrimnation against him such anounts to be conputed in
accordance with established Board precedents, plus interest
t hereon conputed in accordance with out Decision and Order in

Lu-Ette Farns, Inc. (1982) 8 ALRB No. 55.

{c) Preserve and, upon request, nmake available to
this Board and its agents, for exam nation, photocopying, and
ot herwi se copying, all payroll records, social security paynent

records, time cards, personnel records and reports, and all other

-13-



records relevant and necessary to a determ nation, by the Regional
Director, of the backpay periods and the anounts of backpay and
i nterest due under the terns of this Oder.

(d) Sign the Notice to Agricultural Enployees
attached hereto and, after its translation by a Board agent into
all appropriate |anguages, reproduce sufficient copies in each
| anguage for the purpose set forth hereinafter

(e) Ml copies of the attached Notice, in al
appropriate |anguages, wthin 30 days after the date of issuance
of this Oder, to all agricultural enployees enployed by
Respondent from January 1, 1986 to January 1, 1987.

(f) Post copies of the attached Notice, in al
appropriate |anguages, in conspicuous places on its property for
60 days, the period(s) and place(s) of posting to be determ ned
for the Regional Director, and exercise due care to replace any
Notice which as been altered, defaced, covered, or renoved.

(g) Arrange for a representative of Respondent or a
Board agent to distribute and read the attached Notice, in al
appropriate |anguages, to all of its enployees on conpany time and
property at time(s) and place(s) to be determ ned by the Regiona
Director. Following the reading, the Board agent shall be given
the opportunity, outside the presence of supervisors and
managenent, to answer any questions the enpl oyees may have
concerning the Notice or their rights under the Act. The Regional

Director shall determne the reasonable rate of conpensation to be
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pai d by Respondent to all nonhourly wage enployees in order to
conpensate themfor time lost at this reading and during the
quest i on- and- answer peri od.

(h) Notify the Regional Director in witing, within
30 days after the date of issuance of this Order, of the steps
Respondent has taken to conply with its terms, and continue to
report periodically thereafter, at the Regional Director's
request, until full conpliance is achieved.

DATED: February 8, 1988

N e l .

1,‘ i
| /

N e et

THOMAéISOBEp
Adm ni strative Law Judge
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NOTI CE TO AGRI CULTURAL EMPLOYEES

After investigating charges that were filed in the El Centro

Regi onal office of the Agricultural Labor Relations Board (ALRB or
Board) by the United Farm Workers of Anerica, AFL-ClI O (UFW or
Union), the General Counsel of the ALRB issued a conplaint which
al l eged that we, David Freedman and Conpany, had violated the |aw
After a hearing at which all parties had an opportunit% to present
evidence, the Board found that we did violate the | aw by

di schargi ng Jesus canedo for exercising his rights under the
Agricul tural Labor Relations Act.

We also want to tell you that the Agricultural Labor Relations Act
is alaw that gives you and all other farmworkers in California
these rights:

1. To organi ze yoursel ves;

2. To form join, or help unions:

3. To vote in a secret ballot election to decide whether you want
a union to represent you;

4,  To bargain with your enployer about your wages and wor ki ng
enpl oyees and certified by the Board,

5. To act together with other workers to help and protect one
anot her: and

6. To decide not to do any of these things.

Because it is true that you have these rights, we promse that:

VE WLL NOT DO anything in the future that forces you to do, or
stops you fromdoing, any of the things |isted above.

VWE WLL NOT discharge any enpl oyee for engaging in protests over
wor ki ng condi tions.

VWE WLL offer reinstatenent and reinburse Jesus cCanedo for al
| osses of pay and other economc |osses he has suffered as a
result of our discrimnating against him plus interest.

Dat ed: DAVI D FREEDVAN AND COVPANY

By:

Representative Title

If you have a question about your rights as farm workers or about
this Notice, you may contact any office of the Agricultural Labor
Rel ations Board. One office is located at 319 Waternman Avenue, El
Centro, CA 92243. The tel ephone nunber is (619)353-2130.

This is an official Notice of the Agricultural Labor Relations
Board, an agency of the State of California.

DO NOT REMOVE OR MJUTI LATE

o
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DECI SI ON AND ORDER

On February 8, 1988, Adm nistrative Law Judge (ALJ)
Thomas Sobel issued the attached Decision in this mtter.
Thereafter, Respondent tinely filed exceptions and a supporting
brief, and General Counsel filed an answering brief.

The Agricultural Labor Relations Board (ALRB or
Board) has considered the record and the attached Decision in
i ght of the exceptions and briefs, and has decided to overrule
the ALJ's rulings, findings and conclusions, except to the
extent consistent herewith, and to issue the attached Order.

Thi s case involves the alleged discrimnatory discharge
of a single enployee, Jesus Canedo, because of his protected
concerted and union activities. Ceneral Counsel's conplaint
al l eged that on June 14, 1986, Respondent David Freedman & Co.
Inc." s (Respondent or Enployer) foreman Vidal Garcia discharged
Canedo because of his participation that day in a work stoppage
called by the United Farm Wrkers of Anerica, AFL-CIO (UFWor

Union). Respondent stipulated that the work stoppage constituted



protected concerted activity, but contended that it had just

. cause to discharge Canedo because he engaged in insubordination,
which is not protected by the Agricultural Labor Relations Act
(ALRA or Act).

Facts

Respondent, under the direction of the conpany's
president Lionel Steinberg, voluntarily recognized the UFW and
signed the industry's first table grape contract with the Union
in 1970. Fromthen until June 1986, the Enpl oyer always had
contracts with the UFW \When negotiations for a new contract
ended in failure on June 10, 1986, the Union notified the
Empl oyer of its intention to call a strike. Thereafter, in
response to threats of violence to its nonstriking workers, the
Enmpl oyer posted guards in the field and armed sone of themwth
cans of mace. On the day of the incident in question, these
guards were posted in the field.

Canedo had worked in Respondent's vineyards for
approximately five years deleafing, pruning, and picking grapes.
During the 1984 pruning season, Canedo acted as union steward.:’

On the day of Canedo's discharge, he and nost of the rest
1171777777777 77

L as steward, Canedo was responsible for ensuring that al
enpl oyees were hired through the union hiring hall.” During the
1984 pruning season, cCanedo observed that foreman Garcia's wfe,
who had been a UFW nenber since 1970, started working wi thout
gO|nP thrpu%h the hiring hall. After Canedo discussed the
problemw th Garcia and suggested they go to the union office
about it, Garcia stopped his wife fromworking. The ALJ found
that General Counsel failed to prove that Canedo's role in the
1984 hiring hall incident played any part in Garcia's decision to
di scharge Ccanedo. No party filed any exception on that point.
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of the workers?’ took part in a work stoppage intended to put
pressure on the Enployer to reach a contract with the Union and

to protest the presence of guards in the field. The work stoppage
occurred at the end of the workers' regular ten-mnute norning
break when, instead of returning to work, the workers stayed out
for another half hour. By that time the workers had conpleted a
hal f day's work.

Canedo testified that toward the end of the stoppage,
conpany supervi sor Don Paxton drove by in his truck and yelled at
the workers to return to work or go hone. Canedo clains that when
he shouted back that he wanted to explain why the workers had
st opped working, Paxton told himhe was fired. A while later,
Paxton and foreman Garcia approached Canedo in the field and
Garcia asked himto repeat what he had said to Paxton. However
Canedo testified, when he tried to do so, Garcia interrupted him
and told himhe was fired.

Paxton's account of the incident is very different. He
testified that as he was driving his truck by the workers gathered
at Block 82/ to informthemthat if they did not return to work
the Enployer mght stop work for the renminder of the day, he
heard sone soneone yell "F--k you" three separate tinmes. He

backed up his truck, got out and went |ooking for that individual

2/1n June of 1986, the Cbnpanx had enpl oyed approxi mately 1,200
workers, and it was estinmated that the majority of these workers
were participating in the work stoppage.

é/Respondem:'s vi neyards are subdivided into snaller bl ocks of
area that are sequentially identified by block nunbers. On the
day of the work stoppage, Canedo and a few other workers were
gathered at Bl ock 8.
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He found canedo and confronted him asking himwhat he had said.
Canedo told himto go to hell and again said "F--k you." Paxton
testified that there was then a | ot of exchange about the Union.%/
Paxton then left Block 8 and returned a short while |ater

when foreman Garcia was present. Paxton continued telling the
workers to go back to work. At that tinme he heard Canedo yell
"F--k you, go to hell." He again asked canedo to repeat what he
had said, and Canedo said "go to hell"” in front of Garcia.

Gar ci a t hereupon suspended Canedo.

Garcia's testinony largely corroborated Paxton's account
of the incident. Garcia testified that he was at Bl ock 4 when the
wor k st oppage began, at which time he instructed one of the guards
to go "get hold of sonebody because the people didn't want to qo
back to work." Paxton then arrived telling Garcia and the
other foremen to tell their workers to return to work. Since
Garcia was with the workers in Block 4, he did not hear the
Initial exchange between Paxton and Canedo in Block 8.  However,
after paxton described the incident to him Garcia drove his truck
down to Block 8 to speak to Canedo about the incident. As Grcia
was wal king up to canedo, he saw Paxton circling the area in his
pi ckup truck telling the workers gathered at Block 8 to go back to
work. Garcia then heard canedo tell Paxton "F--k you, go toO
hell." He saw pPaxton get out of his truck and tell Canedo to
repeat what he had said, and Canedo said "go to hell." Paxton

agai n asked canedo to repeat what he had said, and agai n Ccanedo

4/paxton later denied during his cross-exam nation that there
had ever been any exchange between hi m and Canedo about the Union.
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told Paxton to go to hell. By this time, Garcia saw that both
Canedo and Paxton were angry, and interceded by telling Canedo
that he was suspended until further notice and told himto | eave
the field.

Fredrico Lua, one of Canedo's co-workers, testified that
he heard the first exchange between Paxton and Canede. Lua
testified that when Paxton drove by yelling at the crewto return
to work, cCanedo replied that they were engaged in a work stoppage.
Paxton responded that the crew should go back to work or else go
hone. Lua stated that he did not hear Canedo swear at Paxton and
t hat Paxton di d not say anything about firing Canedo.

Artessi ma Canedo, Canedo's wWife, testified that she
was with the rest of the workers in Block 4 during the work
stoppage. Wile she was in the field informng the workers of
the reasons for the stoppage, she saw Paxton driving along the
path by where she and the others were gathered and heard him
| oudly and forcefully tell the workers to go back to work or the
conpany woul d send them home. A while later Garcia told
Mrs. Canedo that her husband was fired for using bad | anguage.

She did not respond.

That afternoon, Garcia and Paxton described the incident
at a meeting of conpany management personnel. At the neeting, the
conpany president, Lionel Steinberg, upon the urging of those
present, concurred with the decision to discharge Canedo because
of his vulgar |anguage. Steinberg testified that, in the past
17 years, only 6 or 8 enployees had been discharged (from anong

approxi mately 2,000 persons enpl oyed each year), half of which
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were fired for theft, one for sleeping on the job and another

for the destruction of conpany property. Steinberg believed that
al though this was Canedo's first indiscretion, his discharge was
necessary. He believed that to permt Canedo to continue working
woul d be destructive of conmpany noral e and | eadership and, nost
importantly, the conpany's viability. Steinberg explained that
if the conpany did not take a strong position, outbursts simlar
to Canedo's woul d have continued on a daily basis, thereby

j eopardi zing conpletion of the year's harvest.

ALJ Deci si on

The ALJ concluded that this case cane down to the
question of whose version of the events is nost believable.
Al t hough he found Canedo to be a "guarded" w tness and thought
el ements of his story did not nmake sense, the ALJ credited
Canedo's testinony, which he found supported by the testinony of
the "presunmably disinterested" co-worker, Lua. The ALJ found
Paxton t0o be "totally untrustworthy,” in part because of his
appearance of being indifferent to the proceedings. Mreover, the
ALJ found that Paxton projected an "air of hostility and physica
menace” which made it unlikely that Canedo, a smaller and nuch
ol der man, would repeatedly curse himin the fields. The ALJ
found Garcia to be an "inpressionable" w tness who was not
sufficiently credible to overconme the ALJ's m strust of Paxton.
Accordingly, the ALJ found that Canedoc had not uttered
the |anguage attributed to him and that the stated ground for his
di scharge was pretextual. Thus, the ALJ concluded that Respondent

violated the Act by dischargi ng Canedo for his participation in
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the work stoppage.

Respondent' s Excepti ons

Respondent argues that Canedo cannot have been
di scharged for his remarks to Paxton, because Garcia was the one
who suspended Canedo. Since the ALJ found that the |ayoff of
Garcia's wife was not a notivating factor in Canedo's discharge,
Respondent asserts, there was no proof of discrimnatory aninus in
Garcia's action.

That particular argument is not persuasive, however. The
reali ssue in any case of alleged unlawful discharge for
participation in protected concerted activity is causation. That
is, if the discharge is causally related to the protected activity
of the enployee, the Act has been viol ated regardl ess of whether
t he evidence al so denonstrates "antiuni on ani nus" or anot her

| nproper subjective state of m nd. (Superior Farmng Co. v. ALRB

(1984) 151 cal.App.3d 100, 115, citing National Labor Relations
Act (NLRA) precedent.)

Respondent's most persuasive argunment is that the ALJ
erred in crediting the testinony of canedo and Lua over that of
Paxton and Garcia. W agree.

Credibility
We note initially that the ALJ's credibility

det erm nati ons agai nst Paxton were based, in part, on Paxton's

demeanor while testifying. However, the ALJ's credibility

resol utions against Garcia, as well as those in favor of Canedo
and Lua, were not deneanor-based. To the extent that an ALJ's

credibility resolutions are based on denmeanor, the Board will not
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di sturb them unl ess the cl ear preponderance of all the rel evant
evi dence denonstrates that they are incorrect. (Standard Dry Wal
Products (1950) 91 NLRB 544 (26 LRRM 15311, enforced

(3d Gir. 1951) 188 F.2d 362 [27 LRRM 26311.)

As Respondent correctly points out, Lua's testinony was
I nconsi stent with Canedo's on several inportant points. For
exanpl e, Canedo testified that Paxton, as he was driving by in his
truck, responded to Canedo's comments by firing him Lua, however,
stated that Paxton did not tell Canedo he was fired. Caned0
testified that Lua was very close to himwhen Garcia discharged
him but Lua said he was not present when Paxton returned with
Garcia and did not hear any of that conversation. Moreover, Lua
testified that Paxton was yelling fromhis truck in English, while
Canedo and Paxton both stated that Paxton's shouts fromthe truck
were in Spanish

Respondent further argues that Canedo's testinony is
unrel i abl e because of canedo's |l ack of veracity. Respondent noted
t hat when Canedo attenpted to file a claim for unenpl oynment
i nsurance benefits a month after his discharge, he stated in his
application that he had been laid off due to |ack of work on July 3,
1986 (rather than being discharged on June 18, 1986). Moreover,
Respondent asserts, Canedo's testinony about his conversations
with Enpl oyment Devel opnent Departnent personnel was confusing and
full of inconsistencies.

Respondent argues that the ALJ inproperly discredited
Paxton for his apparent disinterest in the proceedings, when

Paxton was in fact disinterested because he no | onger worked for
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Respondent and is now enpl oyed by an insurance conpany, thus
having nothing to gain or lose by his testinony. As to the ALJ's
di sbelief that Canedo would hurl insults at Paxton, a | arger and
younger man, Respondent argues that the ALJ failed to consider
that there were several famlies close to Ccanedo at that tine and
their presence | essened any potential threat to his physica
safety.

Respondent further states that the ALJ inproperly
discredited Garcia, and argues that Garcia's testinony regarding
"cussing" between foremen and enployees in the field was
insufficient reason to discredit Garcia. On cross-exam nation
Garcia was asked whether he could say that no worker ever cusses
at a foreman. Respondent's attorney objected that the question
was vague as to whether the questioner was tal king only about
Freedman or about all conpanies in general. \Wen the questioner
said he neant at Freedman, Garcia replied that forenen and other
peopl e occasionally cuss at each other but not in anger. On
redirect, Garcia testified that he had never heard a foreman cuss at a
Freedman enpl oyee, nor vice versa. Respondent states that the
transcript denonstrates that nore than one person was tal king when
Garcia answered the first, anmbiguous question. Moreover, Lua
testified that swearing did not occur in the fields.

The ALJ gave too nmuch significance to Garcia's vague answer to an
anmbi guous question, Respondent argues, and should not have
discredited all of Garcia's testinony on that slimbasis.

For the reasons that follow, we find that the ALJ's

credibility resolutions regarding all of the principal wtnesses
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in this natter were erroneous.

The ALJ erred in discrediting Paxton for his appearance
of disinterest in the proceedings, since Paxton had good reason to
be disinterested. Not only was Paxton no | onger working for the
Empl oyer when he testified, but he was no | onger even engaged in
agricultural enploynent. To the extent that Paxton projected an
"air of hostility and nenace," we believe that is easily
attributable to the hostile line of questioning he underwent on
Cross-exam nation

The ALJ attached too nmuch significance to his conjecture
t hat canedo woul d not have sworn at a man so nmuch younger and
| arger than hinself. W note that people commonly utter words in
anger that they mght refrain fromuttering in cooler, nore
rational nonents. Moreover, the presence of famlies wth whom
Canedo worked woul d |ikely have provided himwith a feeling of
safety fromany potentially violent reaction fromthe other man.

On the other hand, the ALJ attached too little
significance to the serious contradictions between canedo and
Lua's testinony. The nost inportant discrepancies were that cCanedo
sai d paxton fired himas he drove by in his truck and Lua said
Paxton did not tell cCanedo he was fired; and that Canedo said Lua
was standing close to him when Garcia discharged him but Lua
deni ed being present or hearing the conversation. These inportant
di screpanci es cause us to disbelieve both W tnesses.

Further, we find that the ALJ had insufficient reasons to
discredit Garcia. Garcia's initial confusion regarding questions

posed to him about "cussing" in the fields provides inadequate

15 ALRB No. 9 10.



grounds for finding himan "inpressionable" wtness. Moreover
the testinony of canedo's wife -- that Garcia spoke to her in the
field and said her husband had been di scharged for using bad
| anguage -- tends to corroborate Garcia's testinony that that was
the reason for the discharge. O further significance are the
failure of Canedo's wife to testify that her husband never swore,
and her apparent failure to question Garcia about the clainmed
reason for Canedo's di scharge.

The credibility of Canedo hinself is seriously underm ned
by his account of what occurred when he applied for unenpl oynent
i nsurance benefits. Canedo evidently lied in stating to Enmpl oynent
Devel opnent Departnent personnel that he was laid off rather than
fired fromhis job (thereby entitling himto benefits). Canedo
never expl ai ned why hi s unenpl oynment application form stated that
his last day of work was July 3, 1986, rather than the actual date
of his discharge, June 18, 1986. The discrepancy is significant
because all of Freedman's enpl oyees -- approximately 1500 -- were
laid off at the end of the season on July 2 or 3, 1986. Virtually
all of those enployees filed clains for unenploynent insurance
benefits following their layoff. The obvious inference we draw
fromthese facts is that canedo deliberately waited to file his
claimuntil two weeks after his discharge, in hopes that his
“layoff" claimwould go unnoticed by Freedman anong the 1500 ot her
[11111717777777
/11770177777 /777
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applicants.é/

W conclude that the ALJ's credibility resolutions
regardi ng Canedo and Lua's testinony were erroneous, and we hereby
overrule them W further conclude that the clear preponderance
of all the relevant evidence denonstrates that Paxton and Garcia's
accounts of the discharge incident were credible and accurate.
(Standard Dry Wall Products, supra, 188 F.2d 362 [27 LRRM 26311.)

Therefore, we find that Canedo did in fact utter the words which
his supervisors attributed to him

| nsubor di nati on | ssue

Havi ng found that Canedo did utter profanity to his
supervi sor, we now proceed to an analysis of whether his profanity
constituted legitimate grounds for discharge and whet her
Respondent woul d have term nated Canedo for his use of profanity
even in the absence of his protected concerted activity.

Under NLRA precedent, an enployee's use of profane or
obscene | anguage during the course of concerted or union activity
does not necessarily take the activity outside the real mof
protection of the NLRA, since the enployee's right to engage in
such activity requires sone |eeway for inmpulsive behavior, which
nust be bal anced against the enployer's right to maintain order

[117707777777777

2/Ynion representative David Serena testified that he and the
Ranch Commttee net two to three times between June 18 and July 3,
1986, in a effort to get canedo reinstated, and that he told
Canedo t0 wait and see what happened. However, as the ALJ hinself
noted, Serena did not testify that he told Canedo to delay in
filing his unenployment application. Mreover, Canedo hinself
never explained his delay 1n filing.
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and respect. (NLRB v. Thor Power Tool Co. (7th Cir. 1965)
351 F,2d 584 [60 LRRM 22371; NLRB V. I|llinois Tool Wrks (7th Gr.
1946) 153 F.2d 811 (17 LRRM 841].) However,

(Elven an enployee who is engaged in concerted protected
activity can, bK opprobrious conduct, |ose the
protection of the Act. The decision as to whether the
enpl oyee has crossed the |ine depends on severa

factors: (1) the place of the discussion; (2) the
subject nmatter of the discussion; (3)the nature of the
enpl oyee's outburst; and (4) whet her the outburst was,
in any way provoked by an enployer's unfair [abor
practice.

(Atlantic Steel Conpany (1979) 245 NLRB 814, 816

[102 LRRM 12471, as quoted in Marico Enterprises, Inc.
(1987) 283 NLRB No. 112 [125 LRRM 10441.)

Were, as here, an enployee's protected concerted
activity is asserted to have interfered with managenent's right
to maintain order and respect, the NLRB engages in a bal ancing
process whereby the enployees' rights are wei ghed against the

interests of managenent. (NLRB v. Prescott Industrial Products

Conpany (8th Gir. 1974) 500 F.2d 6, 10 {86 LRRM 29631, citing
McDonnel |l Douglas Corp. v. NLRB (8th Cir. 1973) 472 F.2d4 539, 545
[82 LRRM 23931.) As noted in NLRB v. 1llinois Tool Wrks, supra,
17 LRRM 841, 844

[Clourts have recogni zed that a distinction is drawn
bet ween cases where enBonees enPaged in concerted
activities exceed the bounds of [awful conduct in a
"nmonent of animal exuberance" (cases cited) or in a
manner not activated b% | nproper notives, and those
flagrant cases in which the msconduct is so violent or
of such serious character as to render the enpl oyee
unfit for further service (cases cited), and that it is
only in the latter type of cases that the courts find
that the protection of the right of enployees to ful
freedomin self-organi zational activities should be
subordinated to the vindication of the interests of
society as a whol e.

In reconciling these two equally inportant but

conflicting rights, the Board nust |look to the record as a whole
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to determ ne whether the enployee's m sconduct was "indefensible
under the circunmstances”, and if so, the enployer nay indeed

di scipline the enployee without violating the Act. United States

Postal Service v. NLRB (5th Cr. 1981) 652 F.2d 409, 411 (107 LRRM
3249]); G annini_& Del chairo Co. (1980) 6 ALRB No. 38, p. 4.

I n eval uati ng canedo's conduct herein, we find it
appropriate to apply the four-factor analysis established in

Atlantic Steel, supra. Applying that analysis, we note initially

that the conduct at issue occurred in the mdst of a thirty-mnute
strike in the fields, and thus on conpany property. W find that

t he Enployer herein had a greater interest in controlling Canedo's
conduct because it occurred on the work site rather than off the
Empl oyer's property. This case does not involve conduct on a

pi cket line, to which the NLRB has accorded protection for the use
of epithets, wvulgar words, or even profanity by a striker.

(General Chenical Corp. (1988) 290 NLRB No. 13; NLRB v. McQuaide,
Inc. (3rd Gr. 1977) 552 F.2d 519 [94 LRRM 2950].) Vul gar

| anguage which is directed at a supervisor "on the plant floor"
can have a negative effect on the supervisor's status in the eyes
of the enployees, and thus is generally unprotected under the Act.

(Firch Baki ng Conpany (1977) 232 NLRB 772 [97 LRRM 11921.) Here

a majority of workers apparently honored the brief work stoppage
herein, and they remained in or about the work area. Si nce
production was already halted herein, Canedo's outburst did not
result in the disruption of Freedman's operations. Neverthel ess,
we find that the Enployer had a legitimte interest in maintaining

order and respect anong the workers while they were present on the
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Empl oyer's property, and that Canedo's use of profanity tended to
interfere with that legitimte interest.

Concerning the second Atlantic Steel factor (subject

matter of the discussion) we find that the record is unclear as to
whet her canedo and Paxton's verbal exchange continued to center
upon union or work stoppage issues. Paxton initially testified
that after canedo's first outburst, there was a lot of discussion
about the Union. He later denied during his cross-exam nation
that there had been any exchange between him and Canedo about the
Union. W find it significant, in any case, that Canedo nmade no
claimthat Paxton directed any comments toward himthat were
derogatory of the Union or of Canedo hinself.

Regarding the third and fourth Atlantic Steel factors

(the nature of the enployee's outburst and whether the outburst
was provoked), we note that the initial exchange between Canedo
and Paxton was apparently pronpted by Paxton's conduct in angrily
yelling at the work stoppage participants to return to work.
Canedo's I medi ate response served to affirmcanedo's defi ance of
managenent's attenpt to convince the workers to return to work.
Significantly, though Paxton was greatly upset by Canedo's use of
prof ane | anguage, he did not respond in |ike fashion and did not
take any disciplinary action against him \Wen Paxton returned a
second time, Canedo again unleashed a string of epithets
reflecting an apparent desire to engage Paxton in a verbal
sparring match. Paxton, again, though visibly upset, did not
respond to Canedo's words and, again, did not discipline Canedo.

Only after Canedo repeated his offensive remarks to pPaxton did

15 ALrB No. 9
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Garcia, after two incidents involving at |east five separate
occasi ons where Canedo had used profane | anguage, take any action.
At no time did Paxton or Garcia, or any other supervisory
personnel, give Canedo any reason to continue his opprobrious
conduct after the first incident.

W concl ude that Canedo's abusive use of profanity
t owar ds supervi sor Paxton was unprovoked and denonstrated a | ack
of respect for the Enployer which was not germane to carrying out
his legitimate concerted activity. Because Canedo's conduct
occurred on the work site and in the presence of other enployees,
it constituted insubordinate conduct that tended to underm ne the
Enpl oyer's legitimate need to naintain order and respect anong
enpl oyees on his property. Canedo's abusive | anguage was not
provoked by any nanagenent personnel, and was not uttered during
the heat of contract negotiations, in a formal grievance
proceeding, or on a picket line. In light of all the
the circunstances, we find that his |anguage anmounted to
opprobri ous conduct exceeding the bounds of protected activity
under the ALRA (Atlantic Steel Conpany, supra 245 NLRB 814;
NLRB v. Thor. Power Tool Co., supra, 351 F.2d 584,
NLRB v. 1llinois Tool Wrks, supra, 153 F.24 811.)

Application of Wight Line

Because the ALJ credited Canedo's version of the
i nci dent herein, he viewed the Enployer's justification as
pretextual, therefore making a dual notive analysis unnecessary.
(Wright Line, Inc. (1980) 251 NLRB 1083 {105 LRRM 11691, enforced,
(1st Cir. 1981) 662 F.2d4 899 [108 LRRM 25131, cert. den. (1982)
455 U.S. 989 1109 LRRM 27791 (Wight Line).) However, as
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previously indicated, we find that the Enployer's stated reason
for Canedo's discharge was not pretextual. Further, the evidence
shows that Canedo's profanity was uttered during the course of
protected concerted activity and that Respondent had a dual motive

for discharging Canedo. Therefore, we find that a Wight Line

analysis is appropriate herein.

Under the reasoning of Wight Line, once the CGenera

Counsel has established a prinma facie case show ng that union or
ot her concerted activity was a notivating factor in the enployer's
disciplinary action, the burden shifts to the enployer to
denonstrate that it had a legitinate business justification for
its action. If the evidence shows that the enployer had a dua
motive, then the enpl oyer nust denonstrate that it would have
taken the same action even in the absence of the enpl oyee's
protected activity.

The nost telling testinony regarding the Enployer's
motivation for discharging Canedo is that of the conpany's
president, Lionel Steinberg. Steinberg stated that, under his
| eadership, Freedman and Conpany had voluntarily recogni zed the
UFW and signed the first tablegrape contract with the Union in
1970. The Enpl oyer had contracts continuously with the UFWfrom
1970 to June 1986. Steinberg could recall only 6 or 7 enployees
who had been discharged during the past 17 years (from anong
approxi mately 2,000 persons enpl oyed each year), none for
L1777 7777777777
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all egedly protected activities.é/

St ei nberg regarded Canedo's conduct as a flagrant abuse
of managenent personnel. During Paxton's account of the incident
at the manager's neeting, Paxton argued that if he was not upheld,
then no supervisor woul d ever be upheld. Steinberg agreed that to
permt Canedo to continue working woul d be destructive of conpany
morale and conpany | eadership. "[Wlhen you're abuseld] and your

| eadership is abused," Steinberg stated, "there's a point where

you nust take a stand." The Enployer's reputation had been built
upon good will, and in his opinion Canedo had abused that good
will. Not to have uphel d Paxton and Garcia woul d have encouraged

others to enul ate Canedo's abusive conduct, Steinberg believed, and

woul d have been damagi ng tothe Union and the workers as well as

to the company.l/
On the basis of Steinberg's testinony, as well as the

ot her evidence in this case, we find that the Enployer discharged

Canedo because of Canedo's abusive, disrespectful use of profanity

toward a supervisor. W conclude that Canede woul d have been

8/ the enpl oyees were di scharged for offenses such as theft and
sl eeping on the job. One was discharged for renoving every bunch
of grapes fromevery row he worked on and droppi ng them on the
ground, thus destroying a significant portion of the crop

2/0n cross-exam nation, Steinberg testified that when work
st oppages were called the conpany |ost orders to its non-union
competitors, and that "outbreaks" [like Canedo'sl would possibly
have continued daily, jeopardizing conpletion of the year's
harvest if the conpany had not taken a strong position. W
disagree with the General Counsel's characterization of this
testinony as a denonstration of the Enployer's anti-union aninus.
The clear inport of Steinberg's testinony was in reference to the
Enploger's need to control cCanedo's abusive conduct and the
possibility that others would enulate that type of conduct, as
opposed to his mereparticipation in the protected work stoppage.

15 ALRB No. 9
18.



di scharged for his abusive |anguage even if he had been engaged in
activity on his own behalf rather than in concerted activity.

(Wight Line, supra, 251 NLRB 1083.) Therefore, we conclude that

t he Enpl oyer has conmmtted no violation of the Act, and the
conpl aint herein must be dism ssed.
ORDER
Pursuant to section 1160.3 of the Agricultural Labor
Rel ations Act, the Agricultural Labor Relations Board hereby

orders that the conplaint herein be, and it hereby is, dismssed
inits entirety.

Dat ed: August 4, 1989

BEN DAVI DI AN, Chairman®/
GRECORY L. GONOT, Menber

| VONNE RAMOS RI CHARDSON, Menber

JIM ELLI'S, Member

g_/The signatures of Board Menbers in all Board decisions appear
with the signature of the Chairman first (if part|C|pat|ﬂ%), _
ers in

fol lowed by the signatures of the participating Board M
order of their seniority.
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CASE_SUMVARY

Davi d Freedman & Co, |Inc. 15 ALRB No. 9
(UFW) Case No. 86-CE-49-EC
Background

This case involved the alleged discrimnatory discharge of a
singl e enpl oyee, Jesus Canedo, because of his protected concerted
and union activities. The conplaint alleged that Canedc was

di scharged because of his participation in a work stoppage call ed
by the UFW  The Enployer stipulated that the work stoppage was
Brotected activity, but contended that it discharged Canedo

ecause of his insubordinate use of profane, abusive |anguage to a
conmpany supervisor.

ALJ Deci si on

The ALJ credited the testinony of Canedo and a co-worker that
Canedo did not utter the abusive |anguage attributed to him and
concluded that the Enployer's stated reason for the discharge was
pretextual . The ALJ concluded that the Enployer had violated the
ALRA by di schargi ng canedo for his participation in the work

st oppage.

Board Deci si on

The Board found that canedo's testinobny was inconsistent with the
testinony of his co-worker on several 1nportant points. The Board
further found that canedo's credibility was seriously underm ned by
his inconsistent and contradictory testinmony concerning his
application for unenployment benefits. After also finding that the
ALJ erred in discredlting t he testinDnY of two supervisors who
testified that canedo had uttered the |anguage attributed to

him the Board concluded that the clear preponderance of all the
rel evant evidence denonstrated that the ALJ's credibility
resolutions were incorrect. The Board therefore overruled the
ALJ's credibility resolutions and found that Canedo did in fact
utter the words attributed to him

The Board then exam ned Canedo's conduct under NLRA precedent,
under which an enpl oyee's use of profanity during the course of
concerted activity does not necessarily take the activity outside
the protection of the NLRA. Rather, the enployee's right to
engage in such activity requires some |eeway for inpulsive
behavi or, which nust be bal anced agai nst the enployer's right to
mai ntain order and respect. The Board anal yzed Canedo's conduct
under the standards of Atlantic Steel Conpany (1979) 245 NLRB 814
[102 LRRM 12471, which held that even an enployee who is enga?ed
in concerted protected activity can, by opprobrious conduct, [ose
the protection of the NLRA. Determ ning whet her an enpl oyee has
crossed the |line involves consideration of several factors: 1)
the place of the discussion, 2)the subject matter of the




David Freedman & Co, Inc. 15 ALRB No. 9
(UFW) Case No. 86-CE-49-EC

di scussion, 3) the nature of the enployee's outburst, and 4)
whet her the outburst was in any ma% provoked by an enployer's
unfair |abor practice. Applying the Atlantic Steel factors, the
Board found that the Enployer had a greater interest in
control ling canedo's conduct because it occurred on the work site
rather than off the Enployer's property, since the Enployer had a
legitimate interest in maintaining order and respect anong the
workers while they were present on the Enployer's property.
Consi dering the subject matter of the discussion, the Board found
it significant that Canedo made no claimthat the supervisor nade
any comrents that were derogatory towards him or towards the
Union. The Board al so found that Canedo had repeated his

rofanity several tines although the supervisor never responded in

i ke fashion. The Boar3 thus conclude3 that Canedo's abusive use
of profanity was unprovoked and denonstrated a |ack of respect for
t he Enpl oyer which was not germane to carryingout his legitinmate
concerted activity. The Board concluded that because Canedo's
conduct occurred on the work site and in the presence of other
employees, It constituted insubordinate conduct that tended to
undernne the Enployer's legitimte need to maintain order and
respect anong enﬂloyees on his property. In light of all the
circunstances, the Board found that Canedo's profanity anounted to
opprobrious conduct exceeding the bounds of protected activity
under the ALRA, and thus constituted insubordination.

The Board al so found that the Enployer had a dual notive for

di schargi ng Canede. However, in applying a Wiaght Line analysis,
the Board concluded that the Enployer's primary notive for

di schargi ng canedo was his abusive, disrespectful use of profanity
toward a supervisor. The Board concluded that canedo woul d have
been di scharged for his abusive |anguage even if he had been
engaged in activity merely on his own behalf rather than in
concerted activity. Therefore, the Board concluded that the

Enpl oyer had not conmitted a violation of the ALRA, and it

di sm ssed the conpl aint.

* % % %

This Case Sunmary is furnished for information only and is not the
official statenment of the case, or of the ALRB
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THOVAS SOBEL, Adm nistrative Law Judge: 1

This case was heard by me in Decenber, 1987 in Indio,
California. General Counsel alleged that Respondent, David
Freedman & Conpany, an admitted agricul tural enployer, discharged
Jesus Canedo, an admtted agricultural enployee, on account of
his union activities. In vi ew of Respondent's adm ssions, | find
the Board has jurisdiction. Respondent contends that it
di scharged Canedo for just cause, specifically for cursing
supervi sor Dan Paxton and that such invective as it contends
Canedo directed at Paxton is not protected by the Act. Since
Canedo has deni ed cursing at Paxton, the primary question to be
deci ded i s what happened between Canedo and Paxton on the day of
Canedo's discharge;2 only if | were to deternmine that canedo
cursed Paxton would | need to determ ne whether Canedo's

| anguage, in context, exceeded the scope of protected activity.

lcounsel for CGeneral Counsel has filed a notion to correct the
transcript to identif¥ hi m as appearing on behal f of General
Counsel and to identify David Serena as appearing on behal f of

| ntervenor-Charging Party. The transcript is hereby corrected in
t hese respects.

2Because | do not credit Respondent's version of events, | do not
need to reach the question whether canedo's all eged | anguage woul d
have justified his discharge. In other words, | amviewing this
case S|nPIy_as a pretext case in which ny finding that the stated
ground of discharge is false ends the inquiry. | am not view ng

It as either a dual notive or a striker m sconduct case.

-2-



. FACTS
A. Backar ound

Prior to his discharge in June 1986, Jesus Canedo worked
i n Respondent's vineyards for approximately five years del eafing,
pruning and picking grapes. Hs picking foreman, and his foreman
at the tine of his discharge, was Vidal Garcia. Since Genera
Counsel contends that at |east part of the reason Garcia
di scharged Canedo was Canedo's role in forcing Garcia to | ay-off
Garcia's wife, before relating the events leading up to Canedo's
discharge, | wll adunbrate this background.

In the season prior to his discharge, Canedo served as
union steward and, as such, was responsible for ensuring that al
enpl oyees canme through the union hiring hall. Sonetine during
the pruning season, Vidal Garcia's wife started working w thout a
uni on dispatch. Canedo testified that he spoke to Garcia about
the latter's wife not being properly dispatched and that Garcia
did not want to stop her. However, after he suggested they go to
the union office to straighten the matter out, Garcia's stopped
his wi fe from working.

Garcia recalled having to stop his wife from working
because she had not been properly dispatched. According to
Garcia, shortly before the incident with his wife, he had been
forced to lay-off the children of another worker, Al fonso
Sanchez, after he had given themjobs in accordance with the

conmpany's past practice of providing summer enploynment to the



children of its enployees. Although the union and the conpany
had formerly agreed upon the practice, in the negotiations just
prior to Garcia's hiring the Sanchez children, they had been
unable to again agree to it. As a result, after he put the boys
to work, he received a conplaint pursuant to which he let them
go.

Garcia testified that at the time of the controversy
about his wife's not being properly hired, he suspected Al fonso
Sanchez as the initial source of conplaints because the latter
was upset that his two boys had been laid-off. Garcia further
testified that it was not canedo who told himto lay-off his
wi fe, but Manuel Aguilar (Garcia's superior). On the basis of
this testinony, Respondent argues that the incident with Garcia's
wi fe could not have played any role in Garcia's treatnent of
Canedo, first, because Canedo played no role in the lay-off of
Garcia's wife and, second, because if Garcia had a notive to
retaliate agai nst anyone, he had as nuch reason to retaliate
agai nst Sanchez as General Counsel clains he had to retaliate
agai nst canedo and, therefore, he had no special reason to
di scrim nate agai nst Canedo. Garcia did admt, however, that
Canedo Was the union steward when the incident took place and
that it was the steward's job to police hiring under the
contract. cCanedo further testified that he thought Garcia's
attitude toward him had changed after the incident.

| credit canedo that the incident took place as he

testified. Since even Garcia admtted that canedo was uni on



steward at the tine, and that it was the steward's job to enforce
the contract, it seens nore |ikely than not that Canedo would
have been the one to bring the matter up

B. THE FIRI NG

The preceding incident took place in 1984; Canedo was
fired in 1986. Respondent concedes that on the day of his
di scharge, Canedo took part, with everyone else in his crew, in a
protected work stoppage in order to pressure Respondent to reach
agreenent with the union.3

According to Canedo, as the crews were preparing to go
back to work, Don paxton,4 one of the conpany's supervisor
drove by and, yelling fromhis truck, told the enployees to
either go back to work or to go home. Upon hearing this, canedo
shout ed back at Paxton that he (Canedo) wanted to explain why the
crew had gone out. Paxton thereupon told canedo he was fired.
As canedo Was preparing to go back to work, Paxton and Garcia
came up to himand Garcia asked himto repeat what he said to
Paxton. As Canedo attenpted to do so, Garcia interrupted himand

told himhe was fired. Paxton said nothing.

30rdinarily the crew takes a ten mnute break at 8:30 in the
morni ng; on the day of the stoppage, the crew did not return to
work after break, but renmmi ned out for another half-hour.

4although Canedo i ndicated he was not aware that Paxton Was a
supervi sor, Paxton's status is not reasonabky subj ect to dispute.
Moreover, neither version of the events |eading up to Canedo's
di scharge is made nore or less |likely by canedo's purported

i gnorance of Paxton's sStatus.



Al t hough he did not hear what Canedo and Garcia tal ked
about, another enployee, Frederico Lua, testified that he heard
the initial exchange between Canedo and Paxton. Lua testified:

Q Were you working for David Freedman on June 14,

19867

Alf it was the day of the discharge fromwork, yes.

Q Thank you. Were you working in the V|C|n|ty of Jesus
Canedo?

A Yes. * x * * %

Q Dll? you hear M. Paxton drive by hollering out of his
truck?
A He went by Yell|ng at everybody to work.

you recall hearing . Canedo respond to hinf
A Mhat he told himit mes that we were in the process
of a work stopggge after we had had a break at 8:30 in
the nornin had to nake a stoppage in order to

force the conpany to nake . a contract.

QD d you hear M. canedo swear at M. Paxton? _
A What he said is that we were in a stoppage of work in

the sane place we were in the field.
*

QD d you hear M. vpraxton respond to M. Canedo?
A Only that we should get back to work and if we don't

want to we should go hone. _ _
Q Was that the total of the discussion between the two

of thenf
A Yes, it's everything that they said only talking in a
| oud manner.
RT: 79-80
Lua's version differs fromthat of canedo's in that he did
not hear Paxton say anything about firing Canedo during the
initial exchange; he supports Canedo's testinony that Canedo's
remarks to Paxton were not provocative.
Paxton and Garcia tell a different story.
pPaxton testified that after he shouted at Canedo's crew

to either go back to work or go home, he heard "this individual"



yell "Fuck you" three tines. Paxton wanted to see who did this
and why. He got out of his truck and, going up to Canedo, asked
hi m what "he" said.5 Canedo first told himto go to hell, before
he repeated, "Fuck you." Paxton took no action but left the
fields, resentful about the incident. He returned a short tine

| at er:

Q D d you cone back at any later time during the day to
t he samearea where M. Canedo was wor ki ng?

A | cameback after sonme tine had gone by to tell them

to go work, keep mnrkin?. In other words, that was part

of my job to have to informthe crews exactly where --

* * * % *

u cane back. Did you find him again?

Al right. Didyoutalk to hin®
No, he yelled at nme again.

* *k x % %

It was al nost a repeat performance when | cane back
the next tine --

* %k % X %

QAII right. Walk us through that. What happened?
A Well, he yelled, fuck you go to hell. Then | got out
of the truck. This tine | was pretty mad. And then at
this time the crew foreman wasthere and some ot her
peopl e were there.

Q Who wasthe crew foreman at that tine?

A Vidal Garci a.

Spaxton's choice of language is quite interesting: he initially
does not identify Canedo by nane asthe one who cursed at him but
refers to himas "this individual." Now it may be that he sinply
did not know his nane, but it also may be that he did not really
see whoever cursed at him A few lines later he plainly
identifies canede as the one who spoke: how he made the specific
| i nkage between canedo and the one who cursed at hi mwas not
expl or ed.



Q Al right. _

A And he was yelling. And he repeated a couple of
tines. And then | asked himto repeat it just like I'm
saying to you right now, | want you to repeat what you
sald or could you repeat it to me so | could understand
fully what you' re saying. And he --

Q Wiy did you need himto repeat it?

A Because | wanted to make sure that he was saying what
he was sayin%. | couldn't believe it, you know. And in
ny opinion that behavior is unacceptable; union, no
union; work no work; not natter what.

QAIIl right. Dd he repeat it then again?

A yes, he did. _ _

Q And Vidal was, Vidal Garcia was present and heard the
repetition of this coment?

A Right. Vidal, when | said repeat it the phrase that
he was you know hanging on to at that time as go to hell
Q Ckay. \Wat else was said between you, Vidal and M.
Canedo?

A Wll, at this time | think Vidal was worried that
there was going to be sone kind of a confrontation. And
he wanted to cal mthings down. And he did. And he
suspended himright then.

Garcia recall ed Paxton's driving by and telling the crewto
go back to work; however, he did not hear what paxton described as
his initial exchange with canedo. He did recall paxton telling
hi mt hat canedo had said sonething to himwhich nade himwant to

talk to canedo. Garcia testified:

So | got on nmy truck. | drove all the way down to bl ock
8, that's about five blocks down. It's a long way to
walk. So I got on ny truck and | parked truck on the
side of the road. | was wal ki ng towards where Jesus

Canedowas. At this tine | was about to talk to him
when Don came with his pickup going around in circles.

| don't know what he was doing but he was telling the
people to go back to work. Now, at this tinme Don told
the people was telling the people fromhis pickup to go
back to work. .Ckax? So Jesus Canedo he heard Don say
that and he said these words to himhe said, fuck you,
go to hell. So at that time Don's truck was not going
very fast. But by the time he stopped the truck it was
about three or four rows. So he backed up his truck
got out of his truck and told M. Jesus Canedo in front
of me to repeat what he had just said. And then he
said, go to hell. And Don again repeat himrepeat to
himto repeat what he said. And M. Jesus told himto



toto hell. He did the third time to repeat that what
you just told me. At this time | saw Don that he was
you know real mad. And | also saw M. Jesus that they
were real mad. And Jesus Canedo told himagain to go to
hell. At that time | stepped between themand | said,
okay hold it. So Don got on the truck, he took off. At
that tinme | told Jesus canedo that he was laid off until
further notice.

Later, Garcia and Paxton brought the matter up at a
meeting with other forenen and conmpany managenent, incl uding
conpany President Lionel Steinberg. According to Steinberg, it
was decided to fire Canedo because of the abusive |anguage he

directed at Paxton.®

LEGAL ANALYSI S

Ceneral Counsel contends that a mx of illegal notives
pronpt ed canedo's di scharge: one was Garcia's personal hostility
t owar ds canedo whi ch stenmmed from Canedo's conpl ai nts about
Garcia's wife, and the second was Respondent's desire to "single
[Canedo] out as the only voice opposition to the enployer's
intimdation of workers engaged in a protected thirty mnute work
stoppage.... by threatening the workers with loss of their day's
enpl oyment if they continue to observe the union called work

stoppage." Post-Hearing Brief, p. 2. By inputing to Garcia a

61 credit Steinberg that the decision to "fire" Canedo was nade as
he rel ated based upon Paxton's and Garcia's representati on about
what happened in the fields but this does not change the focus of
my inquiry into what "really" happened between Canedo and Paxton.

-9-



quant um of animus’ agai nst Canedo and further, by characterizing
Canedo's renmarks to Paxton as "opposition" to Paxton's telling the
enpl oyees to go back to work or to go home, Ceneral Counsel has
made a serious attenpt to grapple with the nost puzzling el enent

of this case which is, of all the people engaging in the work
stoppage, Why was Canedo singled out for discharge? Although

have credited Canedo's version of the "hiring hall" incident with
Garcia's wife, | amnot persuaded that Garcia nursed his wounds
for so long before taking his revenge. Although it is possible
that he did so, | have no sense that it is nore |likely than not
that he did so. Accordingly, Ceneral Counsel has failed to neet
his initial burden of proving that the lay-off of Garcia's wife was
"a notivating factor" in Canedo's discharge.8 Wight Line (1983)
251 NLRB 1083. Mdre likely to ne is the theory that Paxton took

"Garcia's "aninus" on this score would be "discrimnatory" as
opPosed to "personal" since it arose in connection Wth Canedo's
policing of the contract. NLRB v. Gty Disposal Systens (1984)
456 U. S. 8-22, 115 LRRM 3193. Therefore, retaliation agal nst
Canedo for policing the contract woul d be unlawful .

81n disregarding the evidence, | have al so consi dered Canedo's
testinony that Garcia's attitude towards himchanged after the
incident. \hile such inpressions are not onIK conmon enough, but
also typically informour attitudes toward other people, it is
equal | y common for Participants in any sort of unpleasant
Situation to be self-concious after it and to interpret each
other's behavior in light of the incident. Wthout nore evidence,
| couldn't say whether cCanedo was accurately reading Garcia' s nood
after the incident or, reading sonething into it.

~-10-



of fense at canedo's remarks.9

To my mnd, this case sinply cones down to a contest
bet ween Canedo's, or of Paxton's and Garcia's, version of events.
Bot h Canedo and Lua testified that all canedo initially said to
Paxton was that he wanted to explain why the crew had gone out.
Agai nst this Paxton clai ns sonmeone whom he identified as Canedo
screaned expletives at himfromthe fields. He further clains
that he got out of his truck to confront "this individual" (who
turned out to be Canedo) whereupon Canedo repeated the sanme
| anguage. Garcia testified canedo used the sane | anguage when he
was present a short tine later. VWile there are el enents of
Canedo's story that do not make sense -- such as his testinony
that Paxton initially told himhe was fired -- and while Canedo
showed hinself to be a guarded witness -- as in his testinony
about his unenpl oynment application -- his version of what he
initially said to paxton i s supported by the presumably
disinterested tua. Accordingly, | find canedo was engaged in
protected activity, Paxton knew of it, Canedo said something to
Paxton in the course of it, and Canedo was di scharged shortly

afterwards because of what he said.

91 decline to find as General Counsel urges me to do in his
Bost-hear|n brief, that Paxton's statenents to the crew "to go

pack to work or to go home" constituted "threats.” No such
i ndependent violation of the Act was all eged and while Genera
Counsel argues that the matter was fully litigated, | do not

believe it was. Although paxton's remarks were anbi guous, they
did not clearly threaten di scharge (which would have violated the
act), but rather lockout. Since CGeneral Counsel has not briefed
this issue, | decline to pursue it.

-11-



The trouble | have with paxton's and Garcia's story is
t hat pPaxton struck me as totally untrustworthy: part of the tine
he | eaned back in his chair, his feet stretched out in front of
hi m hands cl asped behind his head so that he appeared to be
indifferent to the proceeding. Harder to convey to anyone not
present at the hearing was the air of hostility and physica
menace which he projected which nmade it seemall the nore unlikely
to me that canedo, a snuller, older man, woul d repeatedly hur
curses at himin the fields. Watever ny doubts about Canedo's
story they sinply do not nmake up for the severity of my m strust
of Paxton as a W tness.

Although | had no simlarly strong inpression of Garcia
as a witness, Garcia did reveal hinself to be inpressionable when
in the space of a few nonents, he testified under cross-exam nation
by Counsel for Intervenor that "there's foreman that cuss at
people."” (RT: 155) and under re-direct exam nation by Counsel for
Respondent that he never "heard a foreman cuss at one of the
empl oyees." (RT: 156) | sinply do not have sufficient confidence
in Garcia's credibility to overcome ny doubts about Paxton's.
Accordingly, | find that Respondent violated the Act when it
di scharged Jesus Canedo.

ORDER

By authority of Labor Code section 1160.3, the
Agricultural Labor Relations Board (ALRB or Board) hereby orders
t hat Respondent David Freednman Co., its officers, agents,

successors, and assigns shall:
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1. Cease and desist from

(a) Di scharging, or otherw se discrimnating against
any agricultural enployee in regard to hire or tenure of
enpl oyment because he or she has engaged in union activity
protected by section 1152 of the Agricultural Labor Rel ations Act
(ALRA or Act).

(b) In any like or related manner interfering wth,
restraining or coercing any agricultural enployee in the exercise
of the rights guaranteed by the Act.

2. Take the following affirmative actions which are
deemed necessary to effectuate the policies of the Act:

(a) Ofer to Jesus Canedo i Mmedi ate and ful
reinstatement to his former or substantially equival ent position
W t hout prejudice to his seniority or other enploynment rights or
privileges.

(b) Make whol e Jesus canedo for all [osses of pay
and ot her econom c |osses he suffered as a result of the
di scrimnation against him such amounts to be conputed in
accordance with established Board precedents, plus interest
t hereon conputed in accordance with out Decision and Order in

Lu-Ette Farns, Inc. (1982) 8 ALRB No. b55.

(c) Preserve and, upon request, make available to
this Board and its agents, for exam nation, photocopying, and
ot herwi se copying, all payroll records, social security paynent

records, time cards, personnel records and reports, and all other

-13-



records relevant and necessary to a determ nation, by the Regiona
Director, of the backpay periods and the amounts of backpay and
i nterest due under the terns of this O der.

{d) Sign the Notice to Agricultural Enployees
attached hereto and, after its translation by a Board agent into
all appropriate |anguages, reproduce sufficient copies in each
| anguage for the purpose set forth hereinafter

{e) Mil copies of the attached Notice, in al
appropriate |anguages, within 30 days after the date of issuance
of this Oder, to all agricultural enployees enployed by
Respondent from January 1, 1986 to January 1, 1987.

(£) Post copies of the attached Notice, in al
appropriate |anguages, in conspicuous places on its property for
60 days, the period(s) and place(s) of posting to be determ ned
for the Regional Director, and exercise due care to replace any
Noti ce which as been altered, defaced, covered, or renoved.

{g) Arrange for a representative of Respondent or a
Board agent to distribute and read the attached Notice, in al
appropriate languages, to all of its enployees on conpany tine and
property at time(s) and place(s) to be determ ned by the Regi onal
Director. Follow ng the reading, the Board agent shall be given
the opportunity, outside the presence of supervisors and
managenment, to answer any questions the enployees may have
concerning the Notice or their rights under the Act. The Regional

Director shall determne the reasonable rate of conpensation to be
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pai d by Respondent to all nonhourly wage enployees in order to
conpensate them for time |ost at this reading and during the
questi on- and- answer peri od.

(h) Notify the Regional Director in witing, wthin
30 days after the date of issuance of this Order, of the steps
Respondent has taken to conply with its terns, and continue to
report periodically thereafter, at the Regional Director's
request, until full conpliance is achieved.

DATED:  February 8, 1988

R A N J ‘

THOMAS SOBEL
Adm nistrative Law Judge
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NOTI CE TO AGRI CULTURAL EMPLOYEES

After investigating charges that were filed in the El Centro

Regi onal office of the Agricultural Labor Relations Board (ALRB or
Board) by the United Farm Wrkers of Anerica, AFL-CIO (UFW or
Union), the General Counsel of the ALRB issued a conplaint which
al l eged that we, David Freedman and Conpany, had violated the |aw.
After a hearing at which all parties had an opportunitg to present
evi dence, the Board found that we did violate the | aw by

di schargi ng Jesus Canedo for exercising his rights under the
Agricul tural Labor Relations Act.

W also want to tell you that the Agricultural Labor Relations Act
is a law that gives you and all other farmworkers in California
these rights:

To organi ze yourselves:

To form join, or help unions:

To vote in a secret ballot election to deci de whether you want

a union to represent you:

To bargain with your enpl oyer about your wages and worKking

enpl oyees and certified by the Board;

5, To act together with other workers to help and protect one
anot her: and

6. To decide not to do any of these things.

B wrhe

Because it is true that you have these rights, we prom se that:

VE WLL NOT DO anything in the future that forces you to do, or
stops you fromdoing, any of the things listed above.

VE WLL NOT di scharge any enployee for engaging in protests over
wor ki ng condi tions.

WE WLL offer reinstatement and reinburse Jesus Canedo for al
| osses of pay and other econonmic |osses he has suffered as a
result of our discrimnating against him plus interest.

Dat ed: DAVI D FREEDVAN AND COVPANY

By:

Representative Title

If you have a question about your rights as farm workers or about
this Notice, you may contact any office of the Agricultural Labor
Rel ations Board. One office is located at 319 Waterman Avenue, El
Centro, CA 92243. The tel ephone nunber is (619)353-2130.

This is an official Notice of the Agricultural Labor Relations
Board, an agency of the State of California.

DO NOT_REMOVE OR MJTI LATE




