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DECI SI ON AND ORDER SETTI NG ASI DE ELECTI ON

Pursuant to a Petition for Decertification under the provisions of Labor
Code section 1156. 7 ( c) 1/, an election was held on April 22, 1988,
at Sam Andrews' Sons ( Empl oyer) to determne whether the enpl oyees of
Sam Andrews' Sons desired the United Farm Wrkers of America, AFL-CIO
(UFWor Union) to continue as their certified bargaining representative
under the Agricultural Labor Relations Act (ALRA or Act). 2/ The

voting produced the

Vo section references herein are to the California Labor Code
unl ess ot herw se specifi ed.

2/ The UFWwas certified b%/ the Agricultural Labor Relations
Board (ALRB or Board) as the exclusive bargaining representative of
al | the Enployer's agricul tural enpl oyees on August 21, 1978. (See
Sam Andrews’ Sons (1978) 4 AARBNo. 59.)




follow ng results:

No Union. . . . . . . . . . . L 152
Uresol ved Chall enged Ballots . . . . . . . . . . . 23
Total . . . . . . . . . . . . . . . . . . . 30

The Enpl oyer filed objections to the conduct of the election
al l eging Board agent m sconduct, msrepresentations by the UFW and
threats of violence and job [oss by the UFW 2 Al parties
participated in an evidentiary hearing on the Enployer's objections
to the election. Thereafter, on Septenber 30, 1988, Investigative
Heari ng Exam ner (|1 HE) Thomas Sobel issued the attached Deci sion,
recommendi ng therein that the Enpl oyer's objections be dism ssed and
that the results of the election be certified. The Enployer tinely
filed exceptions to the | HE' s recommended decision and a brief in
support. Neither the decertification petitioners nor the UFWfiled
exceptions to the | HE's decision or a brief in response to the
Enpl oyer' s excepti ons.

The Board has considered the record and the attached

recommended decision of the IHE in light of the Enployer's

8/ The Executive Secretary of the Board set the fol |l ow ng issues
for hearing: (1) whether a Board agent or a party msrepresented as
bei ng a Board agent by Unhion agents nade untrue, incorrect, and/ or
bi ased statenents to enpl oyees, and if so, whether the conduct
reasonably tended to interfere wth the election; (2) whether Uhion
officials and agents nade untrue and msl eadi ng statenents
regardi ng a backpay award and Board procedures, and if so, whether
those statenments reasonably tended to interfere wth the el ecti on;
and ( 3) whether threats were nade agai nst enpl oyees who were
actively seeking decertification, and if so, whether those threats
reasonably tended to interfere wth the results of the el ection.
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exceptions and brief, and has decided to affirmthe | HE s rulings,

findings, and conclusions only insofar as they are consistent wth

the opinion that follows, and to set aside the el ection ¥ ¥

i/Si nce an ALJ's or IHE s gredimlitg/findings will carry
Preat wei ght once made, and since the Board serves as the ultimte
act finder, it is the Board' s belief and desire that credibility
findings shoul d be based on objective criteria such as those
described by the trial examner in Lebanon Apparel Corp. (1979) 243
NLRB 1024 [102 LRRM1022]: observations of the deneanor of
wi t nesses, weight of the respective evidence provided by them
reliance on docunentary evidence which supports or detracts fromthe
testinmony, established or admtted facts, inherent probabilities and
reasonabl e inferences which may be drawn fromthe record as a whol e.
A though the Board's ultimte resolution of the central issue in this
case does not depend on the I HE's credibility resolutions, the Board
s conpelled to note two exanples of credibility resolutions which,
inits view, do not neet the objective standards of Lebanon AEpareI,
suBra, but which appear to be drawn in large part fromthe | HE's own
subj ective inpressions of the wtnesses' thought processes.

Wth regard to Francisco Larios, for exanple, the Enpl oyer argued
that the w tness shoul d not be believed because he was "hostile" and
answered questions in a "rhetorical" manner. Wile the | HE conceded
that the nﬁloyer had correct[%_characterlzed Larios! testinony, the

| HE found that the traits exhibited by Larios while testifying were
those of a "fighter rather than aliar." Such a conclusion s
necessarily based on a subjective analysis of a person's
psychol ogi cal nake- up.

The I HE again resorted to such anal ysis when Board Agent Al bert
Mest as was asked by the Enﬁloyer's counsel whether he had ever been
accused of msconduct in the performance of his duties for the ALRB
Mest as deni ed that he had ever been so accused, but he was
subseguently forced to admt that, although ultimately reinstated,
he had once been termnated for alleged msconduct. The |IHE did not
discredit Mestas for this lack of candor. He concluded that Mestas
rather than being engaged in deliberate conceal ment, was acting under
the influence of a "rich mxture of enotions" generated by being

rem nded of the incident.

The Board does not quarrel with the IHE's right, indeed his
obligation, to determne whether or not a wtness is being truthful
on the stand. Qur concernis with the propensity of an IHE or ALJ
to make unwarranted forays into the subjective real mof psychol ogy.
Credibility determnations can and shoul d be nade without resort to
such personal forns of specul ation.

E/Labor Code section 1142( b) authorizes the Board to del egate to

its regional offices certain representation matters and to review
(fn. 5cont. onp. 4
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Factual Background

Approximately one nonth prior to the holding of the
decertification election in this matter, UFWmenber Francisco Lari os,
a menber of the UFW s Ranch Conmttee at Sam Andrews' Sons, contacted
Board agent Albert Mestas to arrange for a Board representative to
meet with menbers of the bargaining unit who were confused about the
status of backpay and bargai ni ng makewhol e awards previously ordered
by the Board. ¥  Some of the confusion apparently stenmed fromthe
addi tional procedures required by the Board's attenpts to conply
with the decision of the Third District Court of Appeal in WIIiam Pal
Porto & Sons, Inc. v. ALRB (1987) 191 Cal. App. 3d 1195 [ 237

Cal . Rptr. 206] (Pal Porto). Mestas was unable to arrange for a
definite neeting date at the tine of Larios! initial inquiry, but
shortly thereafter suggested the meeting take place on Wednesday,
April 20, 1988. The record is

(fn. 5 cont.)

such matters when requested to do so by an interested party. ?8 CCR
section 20393( b) . ) GQGven that no party has filed a request ftor
review of the Regional Director's action concerning application of
the Board's "blocking" policy in this case, and since the Board
percei ves no independent or otherw se conpelling reason for review,
we believe that it is unnecessary and ill advised for our dissenting
col | eague to address that issue sua sponte. However, since she has
elected to raise the question, the majority is conpelled to point
out that she has faulted the Regional Director for abusing his
discretion in failing to "block™ the instant election where in fact
there is no evidence, and thus no basis, for her determnation that
the Regional Director failed to exercise his discretion in that
regard and, furthernore, that he did so in an inproper manner.
Accordi ngl\/z, we see no reason to further address the concerns set
forth in Menber Ranmos Richardson's di ssent.

% The back al% was ordered by the Board in Sam Andrews' Sons
(1986) 12 No. 30, while the bar%al ni ng makewhol e remedy was
awarded in Sam Andrews' Sons (1985) 11 ALRB No. 5 and Sam Andr ews'
Sons (1987) 13 ALRB No. 7.
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silent as to how the location was determ ned, but the neeting was
finally set for Wdnesday, April 20, 1988, at approximately 6 p. m. ,

at the UFWs office in Lanmont, Californi a.Z/

Mestas left to Larios
the arrangenents for contacting interested enpl oyees and inform ng
them of the neeting.

Mestas infornmed his inmediate supervisor and his Regi onal
Director that he would be present at a meeting of Sam Andrews'
enpl oyees, and assured themthat he would not inititate a discussion
of election-related i ssues, but that if enpl oyees' questions touched
on the el ection, he would try to answer them On the day of the
meeting, Mestas and Board agent Charlie Atilano were at the
Enpl oyer's property |ocating suitable polling places. Mestas intended
to meet with unit nenmbers in Lamont prior to the pre-election
conference set for that same evening at the airport in Bakersfield.
Atilano acconpani ed Mestas to the enpl oyees' neeting because he and
Mestas were traveling in the sane State car.

After a somewhat |ate start, the neeting began with a strongly
pro-uni on speech by Larios. He told the enployees that he was aware
of "a conpany in El Centro" that had seen a bargai ni ng makewhol e
award reduced fromover $10 nillion to $700, 000 fol |l owi ng the
decertification of the Union as the enpl oyees' exclusive bargaining
representative. He also stated that, after the departure of one of

the partners from Sam Andrews'

" Mestas di d, however, decline to hold the neeting on the

Enpl oyer's property when Larios called himon the 19th of April to
confirm Larios testified that Mestas believed that to neet on the
Enpl oyer's property could "interrupt” the el ection process.

15 ALRB No. 5 5.



Sons, the enpl oyees working for the departing partner were bei ng
mstreated in a non-uni oni zed work environnent. He al so asked
rhetorically who woul d be available to put pressure on the Enpl oyer
to see that the enpl oyees received the renedi al awards the Board had
already ordered if they were to decertify the Uni on. Throughout the
course of these renarks, Mestas was standing within three or four
feet of Larios.

Larios then introduced Mestas to the neeting. Mestas
testified that he confined his renarks to explai ning the status of
his work on the backpay conputations in 12 ALRB No. 30 and the
present status of the nakewhol e award in 13 ALRB No. 7. Qoncerni ng
the forner, he testified that he inforned the enpl oyees as to howthe
Boar d' s backpay specification was cal cul ated and what docunent ati on
he woul d requi re fromthe enpl oyees to establish interi mearni ngs and
net backpay. Regarding the latter case, he testified that he
inforned the enpl oyees of the essentials of the Board' s procedures
required by the appellate court in Dal Porto, and t hat, since the
Enpl oyer had i nvoked these procedures in 13 ALRB No. 7, any award of
bar gai ni ng makewhol e in that case woul d be del ayed pendi ng t he
out cone of those procedures.

In response to Larios' renarks concerning the "conpany in H
Centro" where the decertification of the Lhion had al | egedl y caused
a drastic reduction in the enpl oyees' nakewhol e award, Mestas deni ed
know edge of the case, but offered to furnish further infornation
upon request. Enpl oyer wtnesses Garza and Marquez testified that

Mestas stated that the enpl oyees woul d have

15 ALRB No. 5 6.



their backpay awards reduced from $10, 000 to $2, 000 apiece in the
event of decertification. Mestas flatly denied having nmade such a
statement. The neeting ended with Mestas answering individual
enpl oyees' questions as to their entitlenent to backpay and the
necessary docunentation for establishing their clains. Shortly before
dusk, Mestas and Atilano departed for the pre-election conference.

The follow ng day Mestas and Atilano returned to the
Enpl oyer's property to give the enployees in the fields notice of the
upcom ng el ection. That same day the Union distributed copies of a
flyer to the approximately 160 nenbers of the |ettuce harvesting crew
That flyer depicted a figure, identified as " Sam Andrews," who holds a
kni fe behind his back |abeled "appeal to ALRB' as he addresses three
enpl oyees, stating, "And if you vote for the conpany we wll pay you
the retroactive [ i . e. , backpay] that the lawsay [ sic] we owe you!"
The three enpl oyees think in response, "Better vote uni on, "™ "I think

they want to use us only for the vote," and "But the rep of the state

sai d the conpany had appeal ed so they won't pay us. The fol | ow ng
day, which was the day of the el ection, Mestas was again present on the
Enpl oyer's property as assistant agent in charge of the el ection.

Deci sion of the Investigative Hearing Exam ner

As noted above, the |IHE reconmended that the Enployer's
obj ections be dismssed and that the results of the el ection be
certified. In reaching that decision he credited the testinony of
Larios and Mestas over that of Marquez and Garza, finding that Mestas

nmade no statenents either that the backpay woul d be reduced

15 ALRB No. 5 7.



if the UPWwere decertified, or that the workers would find their
awards di mni shed from$10, 000 to $2, 000 in that event.gl The I HE

al so found that Mestas statement concerning the dilatory effect of the
Enpl oyer's Dal Porto notion was an accurate statenent of the
circunstances at that tinme, and coul d not reasonably raise an inference
of bias. He further found that msrepresentations of the Board's
conpl i ance procedures by Larios in his statenents concerning the "conpany
in B Centro," as well as msrepresentations by the UFWof Mest as'
statenents concerning the effect of the Enployer's Dal Porto notion in
its flyer distributed to | ettuce harvesters, were not grounds for
setting aside the election. Finally, the IHE found that the Enpl oyer
had failed to prove that UFWorgani zers Antoni o Gal vez and Lupe Marti nez
told lettuce harvest crews and tractor drivers on the norning of April
21, 1988, one day before the election, that if the Uhion were
decertified the enpl oyees woul d not receive their backpay awards.
For the reasons that follow we reject the IHE s analysis

concerning the UFWs use of Mestas' statenents.
Anal ysi s

V¢ vieww th the utnost seriousness allegations that conduct of
our agents, whether intentional or inadvertent, has acquired such an
appearance of bias that it tended to affect the exercise of free choice

by agricul tural enpl oyees. In Qachella Gowers, Inc. (1976) 2 ALRB

No. 17, the Board stated that its agents nust not only be free

§/Although the IHEdid not rely on his testinony, Board agent
Atilano al so corroborated Mestas’ and Larios' version of the
events at the neeting on April 20.

15 AARB No. 5 8.



fromactual bias, but also avoid giving even the inpression of bias
The Board al so observed in that case, however, that appearances of
Board agents before assenblies of agricultural workers to explain the
wor ki ngs of our Act were appropriate and to be encouraged, so long as
t hose appearances did not result inits agents' becomng aligned with
a particular party.

In Monterey Mushroom Inc. (1979) 5 ALRB No. 2, the Board

appl i ed the above principles under circunstances that were sim |l ar,
but not identical, to those present in this case. |In that case, the
Board found that its agents were not present at a UFWorgani zati onal
meeting since, when the agents arrived at the gathering, the actua
meeting was not in progress. Mreover, the agents perforned their
duties of gathering information related to unfair |abor practice
charges in a room physically separated fromthe neeting room The
agents conveyed only inconsequential social greetings to participants
as they passed through the assenbly. The Board concl uded there that
the nere presence of Board agents at enployees' organizationa
meetings, wthout nore, is insufficient to justify setting aside an
el ection.

In Tani Farns, Inc. (1987) 13 ALRB No. 25 we agai n exam ned

the conduct of our agents at an infornmational assenbly of enployees
for evidence of conduct reasonably tending to affect enployee free
choice. There our agents were asked a question by the enployees that
the Board found was reasonably interpreted by the agents as whet her
an enpl oyer could lower wages in retaliation for the enployees voting
for a union. In response to this general question, the agents

answered accurately that such action by an

15 ALRB No. 5 9.



enpl oyer was forbi dden under our Act. In finding no msconduct on
the part of the Board agents, we indicated our general intention not
to set aside an election on an allegation of bias unless our agents
acted so as to align thensel ves with one of the parties, or so as to
al l ow thensel ves to be used in a nmanner seriously affecting the
neutrality of our procedures.

The foregoing principles control our decision here. The
undi sputed facts establish that Mestas was present at a neeting
reasonabl y perceived by the enpl oyees as a partisan Uhi on assenbly.
(See IHEDat p. 19.) H was introduced to the enpl oyees as a Board
agent and spoke for the greater part of the neeting. However, to
warrant setting aside the el ection, we nust, in accordance wth

Mont erey Mishroom supra, 5 ALRB No. 2 and Tani Farns, supra, 13 ALRB

No. 25, find additional conduct that denonstrates either partisan
alignnent or a conpromsing of the Board' s neutrality.

The record discloses no intentional inpropriety on Mestas?!
part, either in his general attendance at the neeting, or in his
correct evaluation of the probable effect of the Enployer's notion.
V¢ bel i eve, however, that his conduct herein was such that he
allowed hinself to be used in a manner which seriously affected the
neutrality of our procedures since he nmade it possible for his
presence and statenents to be used by the Union for partisan

advantage.g/ V¢ therefore conclude that Mestas

9 ve do not, in this context, require proof of the inpact of
this conduct on the results of the election. (See WIIiam

(fn. 9cont. onp 11)
15 ALRB No. 5 10.



presence at the neeting, together with his comments regardi ng the
del aying effect of the Enpl oyer's Dal Porto notion and the
subsequent appropriation of that presence and those comments in the
Union's wdely distributed flyer, reasonably tended to affect

enpl oyee free choice inthis matter. It is on that basis that we set
aside the el ection.

ORDER

It is hereby ordered that the el ection conducted in this
natter be, and hereby i s, set aside wthout prejudice to the refiling
by petitioners of a subsequent petition, if desired, when the
requi site statutory conditions are net.

Dated: July 20, 1989

BEN DAVI DI AN Chai r mantY

CGREQCRY L. GONOT, Menber

JIMELLI'S, Menber

(fn. 9cont.)

Mbsesian Corp. (1978) 4 ALRB No. 60, George A Lucas & Sons (1982)
8 ALRB No. 61, Agri-Sun Nursery (1987) 13 ALRBNo. 19. ¢ note,
however, that the flyer was distributed to the 160-plus nenbers of
the lettuce harvest crew, a number clearly sufficient to be outcone
determ native.)

10/ 1he i gnatures of Board Menbers in all Board Decisions appear

with the signature of the Chairman first (i f participating),
foll owed by the signatures of the participating Board Menmbers in
order of their seniority.

15 ALRB No. 5 11.



MEMBER RAMOS RI CHARDSON, Di ssenti ng:

| would nullify this election based on nmy finding that the
Regi onal Director abused his discretion by failing to block this
el ection at a time when two |itigated, but unrenedied, unfair |abor
practices created an atnosphere where enpl oyees coul d not exercise
their choice in a free and uncoerced nanner.

In Cattle Valley Farns (1982) 8 ALRB No. 24 (hereafter
Cattle Val l ey), the Agricultural Labor Relations Board (Board)

adopted a nodified version of the National Labor Relations Board's
(NLRB or national board) blocking policy, and hel d:

Henceforth, when a petition for certification or
decertificationis filed, the Regional Director shal

i medi ately investigate and determ ne whether any unfair [|abor
practices alleged in an outstandin? conpl ai nt agai nst the
employer( s) and/or union(s) involved in the representation
proceed|nﬁ Wi ll make it inpossible to conduct an election in
an atnosphere where enpl oyees can exercise their choice in a
free and uncoerced manner. (ld. at p. 14, enphasis added.)

However, the Board stated that, "I n inplenenting a

bl ocki ng procedure, however, we will as noted above, take into

15 ALRB No. 5 12.



consi deration the various problems presented by the Act's peak
requi renent and the difficulty of re-running elections in the
agricultural setting." (ld. at p. 11.)

In Panda Ternminals, Inc. a wholly owned subsidiary of

Pacific Intermountain Express Co. (1966) 161 NLRB 1215 at 1233 [ 63
LRRM1419], the national board stated, "It is discretionary with the

Board to determne, on the facts in each case, whether an el ection
at a given tinme and under prevailing circunstances woul d effectuate
the policies of the Act." (Fn. omtted.) The NLRB reasons that the
probabl e i nmpact of unfair |abor practices would be to deprive
enpl oyees of a free and uncoerced choice in a representation
el ection and permt the charged party to profit fromits unfair
| abor practice. As the Fifth Grcuit Court of Appeals stated in
Bishop v. NLRB (5th Cir. 1974) 502 F.2d 1024, 1929 [87 LRRVM2524]:
I f the enﬁl oyer has in fact coomtted unfair |abor practices
and has thereby succeeded in underm ni nﬁ union sentinent, it
woul d surely controvert the spirit of the Act to allow the
enpl oyer to profit by his own wongdoing. In the absence of
the "bl ocking charge' rul e, many of the NLRB's sanctions
agai nst enpl oyers who are guilty of msconduct would | ose all

meani ng. Nothing would be nore pitiful than a bargaining
order where there is no longer a union with which to bargain.

Follow ng the directive of Cattle Valley, the Board has, by order,

bl ocked decertification elections in two cases.
O May 29, 1985, the Board in San denente Ranch, Ltd.,
Case No. 85-RD-2-EC, blocked an election based on a finding that

three unremedi ed Board orders were outstanding at the time the

13.
15 ALRB NO 5



decertification petition was filed, one of which ordered a
makewhol e award for a refusal to bargain violation.
Again, in Ventura County Fruit Gowers, I nc., Case No. 86-
RD-2-OX, the Board ordered an el ection blocked and ballots destroyed
based on its determ nation that an unpai d nakewhol e award of
approxi nately $40, 000 prevented the enpl oyees from neking a free and
uncoerced choice in election, even though the non-nonetary aspects of
the Board's renedial order had been conplied with.' Inits order
the Board stated:
While this amount is obviously not final, it at |east
prima facie represents to the enployees the fruits of the
coll ective bargaining process. Since the nakewhol e remedy
is central to the remedial scheme of the Act, (See
Superior Farmng (1978 4 ALRB No. 64), we cannot say that
the effect of the Enployer's unfair |abor practices has
been dissipated when it is not clear that i1t has been
fully renedied.
M/ review of the record in this case shows that at the tine
the decertification was filed, a bad faith refusal to bargain

finding and nakewhol e award agai nst the Enpl oyer in Sam Andrews' Sons

(1985) 11 ALRB No. 5 was unrenedied as was a finding in Sam Andrews'

Sons (1986) 12 ALRB No. 30 that the Enpl oyer discrimnatorily
refused to reinstate striking enployees resulting in a backpay award.
Wien the decertification petition was filed, the Regional Director

had an affirmative duty under Cattle Valley

ICh Novenber 18, 1987, the Ventura Gounty Superior QGourt ordered an
i njunction agai nst the Board directing it not to destroy the ballots
pending a final decision as to whether or not the el ecti on shoul d
have been bl ocked. The Board is currently considering whet her any
amnurr]]tI gf nmakewhol e was ow ng in that case at the tine the el ection
was hel d.

14.
15 ALRB No. 5



to determne if the unrenedied unfair |abor practices woul d
"reasonably tend to affect enpl oyee choice" in the petitioned for
election. (ld. at p. 15; see al so N.RB Casehandl i ng Manual , pt. two,
Representati on Proceedings, 8 11730. 3, where Regional Drector is
directed to pronptly dismss any representation petition if an

unl awful refusal to bargain charge is found to have nerit.)

The very fact that an infornational neeting was schedul ed
to answer nurerous enpl oyee questions regardi ng the unpai d backpay
and nakewhol e awards put the Regional Drector on notice that the
anrenedi ed unfair |abor practices had becone an enpl oyee i ssue.
Moreover, once the neeting was hel d, it becane very evident that the
unrenedi ed unfair |abor practices had becone a promnent election
i ssue. Enpl oyee questions asked at the neeting regardi ng how the
results of the election would affect their backpay and nakewhol e
awards, quite clearly established that the unrenedi ed unfair |abor
practices would, not only tend to, but actually would affect the
enpl oyee's ability to nake a free and uncoerced choice in the
election. hce the Regional Drector becane aware of the enpl oyee
guestions, he abused his discretion by conducting an el ection just
two days | ater.

Wiet her a formal investigation was conducted or not is
irrelevant. The Regional D rector had know edge of facts which
clearly indicated that the unrenedi ed unfair |abor practices were

affecting the enpl oyee's choice in the election. Likewise, it is

15 ALRB No. 5 15.



irrel evant whether or not any party requested that the election be
bl ocked, inasnuch as it is the Board's responsibility and duty to
the public to conduct elections in a free and uncoerced atnosphere.
Even if the parties had requested that the el ection proceed, despite
a bad faith bargaining conplaint, such a request would not be
honored because a neritorious bad faith bargaining charge would
preclude the existence of a question concerning representation.

(Cattle Valley Farms (1982) 8 ALRB No. 24, p. 5; see also NLRB

Casehandl i ng Manual, pt. two, Representation Proceedings, 8§
11730.10.) Labor Code section 1156.3( a) states:
Upon receipt of such a signed petition, the board shal
i medi ately investigate such petition, and, if it has
reasonabl e cause to believe that a bona fide question of
representation exists, it shall direct a representation
el ection by secret ballot to be held, . .
Wiere no question of representation exists, the Board is thus
precluded from conducting an el ection.

This menmber is cognizant of the fact that the bl ocking
policy results in a delay in election proceedings. However, the
public interest in conducting elections in a free and uncoerced
at mosphere outwei ghs the need for expedient elections. | would
conclude that to decide this case based on el ection objections,
rather than nullifying the el ection, would abrogate the policy

reasons for having a blocking rule. Dated: July 20, 1989

| VONNE RAMOS R CHARDSON, Menber

16.
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CASE SUMVARY

Sam Andrews' Sons 15 ALRB No. 5
(UFW Case Nbo. 88-RD| -V
| HE DECI SI ON

Two days prior to the holding of a decertification election, a Board
agent appeared at an enpl oyees' neeting to discuss enpl oyees'
questions about pending backpay and makewhol e awards. The neeting
was called by a Union ranch conm ttee nember who gave a strongly pro-
uni on speech imediately prior to the Board agent's introduction and
subsequent renmarks. The Board agent explained the nethods of
conputln? backpay and nmakewhol e awards, and attenpted to explain the
act of WlliramDal Porto & Sons v. ALRB (1987) 191 Cal . App. 3d
1195 [237 Cal .Rptr. 206] on a makewhol e awar d i|§>revi ously inposed
agai nst the Enployer. The Board agent noted that the Enployer's
i nvocation of the Dal Porto process would delay the enpl oyees’
recei pt of a nmakewhole award. The follow ng day the Union
distributed a one-page flyer inplying that the agent had stated the
Enpl oyer's use of the Dal Porto process would nean the | oss of any
makewhol e awar d what soever

At hearing on the Enpl oyer's objections, the Investigative Hearing
Exam ner (1 HE) found that the agent had not nmade statenents

i ndi cating enpl oyees' backpay awards woul d be reduced or elimnated
in the event of a Union victory, nor that m srepresentations had
been made by the Union speaker and adopted by the Board agent that
woul d have a reasonable tendency to interfere with enpl oyee free
choice. The IHE also found that the agent's presence and
introduction at the partisan neeting were not sufficient to justify
setting aside the el ection, since the agent withstood the Union
speaker's efforts to draw himinto the canpaign by refuting the
possibility of a correlation between the outcome of the
decertification election and the Board's conputation of backpay
awards. Finally, the IHE found that the Enpl oyer had failed to
prove that Union organizers told enpl oyees that a Union | oss woul d
result in the loss of backpay awards.

BOARD DECI SI ON

The Board rejected the | HE's treatnent of the Union's

m srepresentation concerning the agent's Dal Porto remarks. Althou?h
the agent's mere appearance at the meeting was not enou%h to justify
setting aside the election, the Board determned that the Union's
subsequent di ssem nation of a m sleading version of the agent's
statement concerning the effect of the enployer's Dal Porto notion
made clear that the agent had allowed hinmself to be used in a manner
that seriously affected the neutrality of the



Board' s el ection procedures. The Board set aside the el ection
on that basis.

DI SSENTI NG GPI NI ON

Menber Ranos R chardson would nullify this el ecti on based on her
finding that the Regional Drector abused his discretion by
failing to block this election at a tine when two |itigated, but
unrenedi ed, unfair |abor practices created an at nosphere where
enpl oyees coul d not exercise their choice in a free and

uncoer ced nanner.

* * *

This Case Summary is furnished for information only and i s not
an official statenent of the case, or of the ALRB.

* * *
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THOVAS SOBEL, Investigative Hearing Exam ner: The case was heard by me
on July 12, 13, 14, 1988 in Bakersfield, California. Pursuant to
the filing of a decertification petition on April 16, 1988, a
decertification election was hel d anong the enpl oyees of the
Enpl oyer, Sam Andrews Sons. The tally of ballots resulted in a
victory for the incunbent union, United Farm Wrkers of America, AFL-
Cl O Pursuant to applicable procedures, the Enployer tinely filed a
petition objecting to conduct affecting the outcome of the election.
The Executive Secretary set the follow ng objections for hearing:

1. \Wether a Board agent or a party m srepresented as being

a Board agent by Union agents nmade untrue, incorrect, and/or

bi ased statements to enployees, and if so, whether the

conduct reasonably tended to interfere with the election

2. \Wether Union officials and agents made untrue and

m sl eadi ng statenments regardi ng a back-pay award and Board

procedures, and if so, ether the conduct reasonably

tended to interfere wth the election

3. \Wether threats were made agai nst enpl oyees who were

actively seek|n%|decert|f|cat|on, and if so, whether those

threats reasonably tended to interfere with the results of
the el ection.

At the hearing, the Enployer noved to dismss Cbjection No.
3 on the grounds that it had been unable to find any non-hearsay
evi dence to support the objection. | granted the notion. Before
considering Qojections 1 and 2, | should point out that no evidence
supports that part of Cbjection 1 which alleges that "a party

m srepresented as a Board agent" nade certain untrue



statenents which affected the outcone of the el ection; accordingly, so
much of that (bjection is dismssed. It remains to decide (1) what
statenments were nade by Board agents and union officials or agents and
(2) whether, inviewof either their origin or nature, those
statenents affected the outcone of the election.
.
BACKGROUND

The i ncunbent uni on, the UFW and the Enpl oyer, Sam Andrews
Sons, have not had a harnonious relationship. A the tine of the
decertification el ection, there were at |east two Board orders
out st andi ng agai nst the enpl oyer, one invol ving conventional backpay
and the other involving contractual nakewhole. A though the record is
silent wth respect to whether or not the non-nonetary aspects of the
Board's QOders in these cases had been conplied wi t h, inasnuch as
speci fications had not even been prepared in either case, it is
certain that the "nakewhol €' provisions could not have been conplied
w th. Board agent A bert Mestas testified that the backpay case had
only been rel eased to the Regional office to begin conpliance no

earlier than a few nonths before the el ection,1 and preparation of the

Lnest as initially testified that he was "definitely" assigned to
prepare the backpay specification in Decenber 1987, and |ater that he
did not "know' whether he was assigned to the case before April, 1988.
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specification in the nmake-whol e case had been suspended pendi ng Board

action on the Enployer's Dal Porto notion filed two nonths before the

el ecti on. 2
The Board orders had apparently aroused expectati ons.

According to Mestas, when unit enpl oyees | earned t he nakewhol e case

was in conpliance, he began to receive phone inquiries about it.

Enpl oyee wi tnesses, too, indicated that there was considerabl e

interest in the conpliance cases. Antonio Di az, for exanple,

testified that he had asked the uni on about backpay "a | ot of

ti mes". Francisco Luevanos indicated that both before and after the

election the tractor drivers and the irrigators

2I n WlliamDal Porto and Sons, Inc. v. Agricultural Labor Relations
Board (1978) 191 Cal . App. 3d 1195, the Court of Appeal held that
before the Board may inpose the nakewhol e renedy in surface

bar gai ni ng cases an enpl oyer found guilty of bad faith bargaining
must be given the opportunity to prove that it would not have agreed
to a contract calling for higher pay even if it had bargained in good

faith.

In the wake of this decision, the Board issued what was in essence
an Order to Show Cause to enployers agai nst whom make-whol e orders
had issued in surface bargaining cases, which permtted such
enpl oyers to make a show ng that the makewhol e renedy had been
"inproperly invoked" in their case. InterimOder of the Board
Respecti ng Bargai ni ng Makewhol e Cases Potentially Affected by WIlliam
Dal Porto & Sons. Oder dated Novenber 16, 1987. Respondent-

Enpl oyers within the affected class were given until February 15,
1988 to make the required showi ng. Pursuant to the Board's Oder,
Sam Andrews Sons duly filed a Pal Porto notion.

| shoul d point out that even though the Enployer has filed a Dal
Porto notion, it is still appropriate at this point to speak of the
original make-whol e order as "outstanding" agalnst the Enployer. As
a practical matter, because the Board has taken no action on the
Enpl oyer's notion, the original order nust still be regarded as in
place and, as a theoretical matter, until the Enployer's proof is
I n, makewhol e nust be considered as "presunptivel y" appropri ate.

Wl liamPal Porto and Sons v. Agricultural Labor Relations Board
(1987) 191 Cal. App.3d 1195, 1207.
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expressed continui ng concern about makewhole. (1:137-138.) It
Is against this background that the events which are the
subj ect of this case unfol ded.
1.
THE OBJECTI ONS

A.  Board Agent M sconduct

Francisco Larios, a nenmber of the UFW Ranch Committ ee,
testified that about a month prior to the election, there was
confusi on anmong the workers about the status of the Board orders.
(See also testinmony of Luevanos, |:127-8.) It is clear from
Larios® testinony that he shared the confusion. Thus, he initially
ascri bed the confusion to the fact that workers had heard that the
Enpl oyer had already paid the noney and they were wondering why, if
that were so, they had not received any of it. Larios testified

t hat because he was "sure" this was not so, he prom sed to arrange
a neeting with a representative of the Board so that a Board agent
coul d expl ain what was happeni ng. However, in speaking again of
his desire to see if someone fromthe Board coul d speak to the
wor kers about the conpliance cases, he testified:

| wanted to know if it were possible for one of the

state agents if he could have a nmeeting with some of the

wor kers because the workers were very confused with the

deci sions that some managers had with the ALRB whi ch had

already been won. . .. (11:19.)
Although this testinony is far from clear, | infer from his

reference to "confusion" over decisions "which had already been



won, " that the "confusion" he is describing was engendered by the

Board's InterimO-der Respecting Al Bargai ning Makewhol e Cases

Potentially Affected by WIliamDal Porto whi ch, as previously

noted, raised the possibility that the makewhol e order against the
Enpl oyer coul d be vacat ed.

Larios called the Board and spoke to Board agent Al bert
Mestas. Both agree that their initial conversation took place
approxi nately a month before the election. (I'1:19.) Athough Mestas
agreed to neet, he could not give Larios a neeting date during this
initial conversation. As a result, he called Larios back some two
to four days later to set the time and place for the neeting.
(1:26-27.) The date he gave was April 20, 1988; the place was the
union office in Lament. There is no evidence to indicate that the
decertification canmpai gn was even under way when Larios and Mestas
made their arrangenents.

On April 16, 1988 a decertification petition was fil ed,
pursuant to which an election was set for April 22, 1988. Al though
Mestas apparently gave no thought to calling off the neeting when he
became aware of the election, he testified that he wanted to avoid
interfering wwth it. Thus, when Larios and he spoke on April 19th
to confirmthe nmeeting date, and Larios asked himif they could now
meet at work, Mestas demurred, advising Larios that "he was aware of
[the decertification election] and he did not want to interrupt the

canpaign." Mestas left it entirely to Larios to notify enployees

about the nmeeting.



Both Mestas' immedi ate supervisor and Regional DO rector
Law ence Al derete were advised of the neeting. Wen Mstas inforned
A derete about the neeting, he told Alderete that he did not intend
to discuss the election, adding, however, that if he were questioned
about election natters, he woul d respond. Another Board agent,
Charlie Atilano, attended the neeting, but only because he and Mest as
had to attend the pre-el ecti on conference which has schedul ed for the
sane eveni ng.

Al the wtnesses agree that only Larios and Mestas spoke at
the neeting; except for being present, Ailano said and did not hi ng.
Estinmates of the size of the audi ence range from 15-30 peopl e. 3

According to the Enpl oyer's w tnesses, Larios spoke

3Am)ng the factors the Board conventionally | ooks to in determ ning
whet her Board agent m sconduct (including allegations of bias or the
appearance of bias) warrants refusing to certify the results of an
el ection, is whether the msconduct was perceived by a nunber of
eligible voters sufficient to have affected the outcome of the

el ection. FExeter Packers (1983) 9 AARBno. 76 p. 3-4; Mnterey
Mishroons, Inc. (1979) 5 ALRB No. 2. A though the Board omtted
this outconme-determnative factor when it restated the test in Tani
Farnms (1987) 13 ALRB No. 25, | do not believe the Board intended to
abandon i t. The Board sinply had no occasion to reach the outcone
determnative step since it did not find any msconduct in the first
| ace.

P Since 361 total ballots were cast, the Union needed 181 votes to
retain its majority. The Tally of Ballots shows 186 votes for the
UFW 152 votes for Decertification and 23 Unresol ved Chal l enges. If
t he maxi num nunber of erTFI oyees estinmated to have been in attendance
at the meeting was actually present, and if msconduct tending to
interfere with enployee free choice is found to have occurred, it

follows that the Union would not have retained its majority.
Accordingly, the "inpact" factor has been satisfied.
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very briefly. Porfirio Garza testified that "all he [Larios] said"

(1:11) was that "at E Centre there's this conpany” that had won
$7,000, 000 but the enpl oyees had gotten only $7,000 because they had
taken the union out." (1:14.) | have chosen this version of Garza's
testimony about Larios® remarks because it conforns to the testinony
of the other witnesses, but | nust enphasize that Garza was a very
confused witness. \Wen he was initially asked what Larios said, he
rel at ed:

A.  That at El Centre there's this conpany that had won
seven m|lion, and that it stayed at $7, 000. It
remai ned at $7, 000 to take the union out. (110, )

Wen asked again what Larios said, he related

A.  That a conpany exi sted over there that had won seven
mllion and been [eft at seven thousand.

Q Wo did....Larios say won the seven ml|ion?

A [ A] conpany in E Centro.

(1:11.)
And in his declaration in support of the objections,
Garza related that it was a Board agent who made this renark.

"Al'so this agent [did state] at this neeting that a
company in El Centro lost a sinilar case for $7, 000, 000
but now they took out the union. They're only dealing
wth $700, 000. "

“The declaration was translated at the hearing. The transcript
reads: "Also this agent did sat at this neeting that a company in El
Centro had also a simlar case for seven mllion dollars, but now
they took out the union. They're only dealing with $700, 000."
:19.) The "did sat" is obviously wong and General Counsel has

(1

apBroprlater noved to correct the transcript. .
nfortunately, the correction he offers incorporates what | believe

to be a mstake made by the Enployer's interpreter in transcribing

the Spani sh version of Garza's declaration. General Counsel argues

that the declaration should read "Also this agent did not state at

this meeting etc." General Counsel's proffered

-8



After this introductory remark, Larios then introduced
Mestas who, according to Garza, spoke very briefly. Garza recalled
himsaying that "i f the union were taken out, instead of getting ten
thousand, [t he enployees] were going to get two thousand." (I:12.)
Garza al so recal |l ed Mestas having sone sort of a |list with himwhich
contai ned the names of enployees eligible to receive what Garza called

"retroactive pay." In connection with this, Mestas advised the
enpl oyees that it would help in the conputation of "retroactive" if
they had pay stubs.

Al varo Marquez, another enployee, also testified for the

Enpl oyer about the meeting. According to him, too, the only thing

that Larios said was: " [ at] E Centre a conpany had the uni on, and
they were going to give themseven m | lion, and being that the Union
| ost, they only gave themseven thousand dollars." (1:24.)

(Footnote 4 Continued)

translation accurately tracks the Spanish version of Garza's
decl aration which reads: "Tanbien esta agente no dijo....que una
conpania en El Centro perdio un caso simlar por $7 mlliones...
pero cono sacaron a la Union solo cobraron $700, 000 decl ares. ™ [This
means: " Al so this agent did not say that a conpany in El Centro |ost
a simlar case for $7,000, 000 but as they took out the Union they
onIY recovered $700, 000." Hearing Oficer's translation] The
English version of the Declaration attached to the Cbjections
Petition and al so executed by Garza reads differently. It states:
"I also heard the ALRB agent....tell those in attendance that a
conpany in El Centro owed [ 7,000, 000] etc. etc.."

| believe the English version renedies a typographical error in the
Spani sh version which woul d read nore appropriately "Tanmbien esta
agente nos dijo ["this agent also told us"] instead of "Tanbien esta
agente no dijo" ["This agent also did not say"] Accordingly, | am
regardi ng the English declaration as the nore accurate one.
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Mestas was then introduced and began to di scuss backpay procedures,
advi sing the enpl oyees present that it would help himto prepare the
specification if they had their check stubs or income tax returns. >

in connection with this discussion, Mestas brought a |ist of those
eligible for "retroactive pay." According to Marquez, Mestas told
the enployees that "i f they were going to give $10,000 to each one of
the workers, if the Union | ost, they would only give each one two
thousand.” (1 :25.) In his declaration, Marquez declared that Mestas
said "if the Union | ost, the workers would not receive their
retroactive pay."

Larios and Mestas recall the neeting differently. Larios
testified he introduced Mestas as "the one who was going to explain to
us how the cases were, those which had been won so they [the workers]
woul dn't be confused.” (I1:20.) Healso"told the workers that it
was very inportant that we think correctly what we were going to do at
the voting. Because if we took the union out, who would be, who
woul d be there to put pressure on the conpany to pay the noney that they
owed us." (I1:21.) As to the conparison related by Marquez and

Garza, Larios said:

The transcri pt renders this part of Marquez's testinony incoherent
According to the transcript, Marquez has Mestas saying: " He said so
as to have this trouble, that they were going to have to bring him
their check stubs where they had worked previously. |t was sone incone
tax." (1:25.) M notes have Marquez saying "There will be |ess
trouble if people bring check stubs. ... or incone tax."
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| told themthat | was aware of a company nanmed Abatti,
that that conpany owed the workers noney and the ALRB, an
agent fromALRB just got together wth the conpany and
they had an arrangenent that they owed the workers about
$10 mllion nore or less. And they nade an agreenent for
$700, 000 only. And then so the union was not in
agreenent and appeal ed that agreenent. And that if we
took out the uni on, the sane thing was going to happen to
us. And who is being very bad for the workers. That's
what | renenber.

(11:22.)

Wth Larios identifying the Abatti case, and recourse to
Board files, it is possible to clarify what he is tal king about .
Larios is apparently referring to a settl ement agreenment executed by
General (Gounsel and the Respondent in the Gonpliance phase of Case
No. 78-RD-2-D. In that case, the Regional Drector issued an
initial makewhol e specification calling for a $17, 000, 000 make-whol e
anard. On July 26, 1984, after hearing in the case had been
concl uded, but before the ALJ had issued his deci sion, General
Gounsel and Respondent entered into a settlenent agreenent requiring
Respondent to pay approxi nately $750, 000 i n makewhol e to unit
enpl oyees. The union objected to the settlenent which was rejected
by the ALJ.

Larios testified that after nentioning the Abatti case, he
asked Mestas if he knew anyt hi ng about the case, but Mestas said he
did not, adding that he could investigate the natter and get back to
him After describing the Abatti case, Larios told the enpl oyees
that the conpany was di sputing how nmany peopl e were going to be
recei vi ng backpay at which point the workers began asking Mestas if

he had a list of those entitled to backpay. Wen
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Mestas said he di d, workers began to ask if they were on the Iist.
Mestas asked themto identify thenselves so he could see if they were
on the list. Larios denied that Mestas nade any sort of statenent

i ndicating that enployees would get |ess noney if the union was voted out.
(1'1:23.)

According to Mestas, Larios spoke for 5 or 10 mnutes before
introducing him after which he did nost of the talking in an attenpt
to "clarify" the status of the backpay and makewhol e cases.
(1'1:81.) Mestas began his discussion by explaining the difference
bet ween coventional backpay and contractual nake-whole, and the
difference between the status of the two cases. Wth respect to the
| atter, he explained that he had previously been assigned to the make-
whol e case, but that it had been subsequently assigned to the Board's
Sacranento office. He explained that the case was now i n abeyance
pendi ng the Board disposition of the Enployer's Dal Porto notion.
(1'l:76.) Hethentried to explain what a Dal Porto notion was and how
it affected the conpliance case. (I1:84.)

According to Mestas, it was after he provided this
expl anation that Larios interjected and referred to the Abatti case,
telling the workers that "because the union had | ost support that the
makewhol e had been reduced.” (1:85.) In response to Larios!coment,
some enpl oyees questioned Mestas about whether that coul d happen in
this case.

| told them|[ Abatti ] hapﬁened down in the Inperial
Vall ey, that was out of the EI Centro regi on, and
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anot her investigator had done that, and | had no know edge
of it. That | could not answer any specific questions in
regard_to how the Unhion | ost or gained support fromthe
reduction that he was naking reference to. nly that in
these two particular cases, that was not goi ng to happen.
That—and | think at that point is when | told themthat
regardl ess of what happens in an el ection, that that was not
going to affect how or what ny conputations were going to
be. And | indicated to themthat | didn't have any cases
to give themat that point in time, because it woul d be
msleading to tell themor give an individual worker a set
figure as to what they'd be getting in either case. Nunber
one, one case had been transferred fromne, so | didn't know
what Mr. Sanchez was doi ng, and plus the appeal pendi ng on
that particular case, and that in the back pay case | was
just 1nthe first stage of collecting data, being their
Interimearnings, in order to establish what woul d be
mtigation for a net backpay fi gure.

(1:85.)
At another point in his testinony, Mestas said that in
this context he al so explained:

Only--workers asked me if the results of the el ection, or

whet her either party won, would that have an effect on ny
conpleting or comng up with a conpliance figure on either one
of these cases. The election had no bearing on any of the
conpliance cases. |t was a separate issue. |t was their
choice. It was a secret ballot process. If they wanted to be
represented, they could. |If they didn't want to be, also it
didn't matter. Either way, these decisions had already cone
down by the Board. They had been aﬁpealed by the Conpany

t hrough the appellate courts, and they had been rel eased to the
Board for conpliance, neaning that the appellate courts had
already [up] hel d the Board's ruling in both cases, and that
we were now being required, the Board, was, to collect data in
order to start preparing a nmake-whol e and a back pay _
computation. And regardl ess of what happened in the el ection,
it had no bearing on either case.

(1:80-81.)
Mestas al so enphasi zed that he told enpl oyees it was not
the responsibility of the company or the union to determ ne what

backpay or makewhole would be, that the only role of the parties
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was to assist the agency in determning backpay.6 He denied naki ng
any sort of statenment about the anount of backpay bei ng reduced as a
result of the union's being voted out. The neeting ended wth
Mestas tal king to individual workers about whether they were entitled
to backpay. Atilano confirmed Mestas® testinony that Mestas nade it
clear the election woul d have no i npact on the enpl oyees cl ai ns.
Accepting the truth of Garza's and Marquez's testinony, the
Enpl oyer clains that Mestas nmade blatantly pro- UAWst at enent s
concerni ng a canpai gn i ssue and that such statenents warrant ny
overturning the election and ordering a re-run el ection. " Chvi ousl y

nost of what Mestas said is the subject of considerabl e

The text of his testinony on this point is:

Q (fromEwloyer's Gounsel) DOd you or M. Ailano
indicate in any way that the Uhion had any role
what soever in the back pay case?

A | don't -- | can answer your question, "role,"” only
toassist. But | indicated to the workers that neither
party had a role other than to assist the Agency in naking
a determnation what the back pay woul d be.

Q So you nentioned that the Union woul d assist the
Agency in determning what backpay woul d be.

A ly in collecting information.

The Enpl oyer argues inits brief that Mestas denonstrated bias in
these renarks by identifying the Union as assisting in the backpay
case. The inplication of Mestas' conplete answer is that the only
role for either party was that of assisting the Regional (fice.

7A{oar'[ fromthe question whether the el ection shoul d be set aside, it
Is not all clear to ne that a re-run el ection woul d be appropriate in
this case. Under NLRA precedent, the decertification petition would
have been hel d i n abeyance because full conpliance had not be

achi eved i n the backpay and nakewhol e
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di spute, and so the Enpl oyer's argurent principally depends upon ny
nmaki ng factual findings inits favor. So far as credibility is
concerned, the Enployer argues that | ought to credit its wtnesses
because Mestas and Larios were generally incredible and, in
particular, that Mestas ranbl ed, changed his story, and testified
di si ngenuousl y about whet her or not he had ever been di sci pli ned,
whil e Larios was hostile and sarcastic. The Uhion and the General
Gounsel argue that it is Garza and Marquez who are unbel i evabl e.

| wll consider the credibility of Mestas and Larios first.
It isdifficult to construct a chronol ogi cal account of Mstas’
remarks, but | would not characterize his testinony as ranbling for
that reason since he was answering questions that plainly did not aim
at devel opi ng such an account. It seened to ne that Mestas was only
too anxi ous too convey the full extent of his remarks within the
limtations of rather confining examnations. |In this context, | do
not find it either unusual or suspicious that he progressively

brought forward new details

(Footnote 7 Continued)

cases. NLRB Field Manual Section 11730. See also 16 ALR Fed. 420,
430. CQur Board has adopted the NLRB's policy of blocking elections,
except where it is clear that the unrenedied unfair |abor practices
wi Il not affect the outcome of an election. Cattle Valley Farns
(1982) 8 ALRB No. 24. In light of the fact that the Pendency of
the Board orders dom nated the election canpaign, | could not
conclude that the effects of the previous unfair |abor practices had
been ?iss[pated. Under these circunstances, | would not order a re-
run election.
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whenever he was given occasion to do so. Finally, I did not find him
generally "evasive, "agitated", and "nervous". Athough he did
testify with feeling, it seemed to me it was the feeling of a nman
anxi ous to exonerate hinself.

In this connection, there is one aspect of Mestas
testimony, highlighted by the Enployer, which requires specific
comment, and that is Mestas! evasiveness about whether he had ever
been "accused" of m sconduct when he had apparently been term nated
as a result of "m sconduct." A though Mestas also testified wthout
contradi ction that he was subsequently reinstated, and that at the
time of his reinstatement, his record was purged, | was not
convinced by his testinmony that he only failed to mention the matter
because he had put it out of his m nd. Far frombeing out of his
mnd, it seemed to me that Mestas felt so wounded by the incident
that, regarding hinmself as having been vindicated, he sinply refused
to acknow edge that anything had ever occurred. Al though | am
troubled by his testimony in this respect, the rich mxture of
enotions he displayed in connection with this nmatter, is a good dea
different frommendacity and | do not disbelieve himon account of
it.

Wth respect to the Enployer's attack on Larios?
credibility, I own that Larios was hostile and provided rhetorica
answers on cross-examnation; as a result, | adnmonished himto
sinply answer the question put to him But the adnonition was made

only to expedite the hearing: it seened clear to me that
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Larios didn't enjoy having his notives or actions subjected to the
sort of scrutiny they were receiving. A though such an attitude, if
pushed, woul d underm ne one's credibility, I amconvinced from what
| observed that Larios is a fighter, rather than aliar. | do not
discredit himon deneanor grounds.

VWil e Larios and Mestas testified |ong enough to permt ne
to obtain enough of a sense of their personalities against which to
assess their performances as witnesses, Garza and Marguez testified
so briefly that | have only their bare words fromwhich to draw any
concl usion about their reliability, and on this score neither
inspired confidence. Both of themhad only one inportant piece of
evi dence to provide and neither got it the sane way tw ce.

Primarily on the basis of Garza's and Marquez's
testinony, the Enployer argues that by his remarks Mestas aligned
hinself with the union and thereby contravened the "neutrality"
required of our agents. See Tani Farms (1987) 13 ALRB No. 25.
course, to the extent the Enployer's argunent depends upon ny
crediting Garza's and Marquez's version of Mestas' remarks, | nust
reject it since | do not find any overt partisan action on the part
of Mestas. But that does not end our inquiry for under NLRA
precedent the question renmains whether there was anything in Mestas'
remar ks which coul d reasonably be construed by the enpl oyees as
Mestas having taken a position in the election. |In this connection

the Enmpl oyer argues that Mestas! failure to deny
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or contradict Larios! remarks about the Abatti case corroborated

Larios "msrepresentati ons”® about the case and was |i kel y to lead the
enpl oyees to vote agai nst decertification.
Athough it is true that Mestas declined comrent on the

Abatti case, it is not true that he "corroborated" Larios ar gunent

since he contradicted Larios® claimthat the conpliance cases were in
any way dependent upon the outcone of the election. Indeed, it seens
to me that Mestas went to great pains to affirmthe Board's
"neutrality” in the election by truthfully advising the enpl oyees t hat
the el ection would not affect their backpay or nakewhol e cl ai ns.

A though | have thus rejected all the factual premses of
the Enpl oyer's argunents, | nust note that there is one case which
woul d appear to nake Mestas' participation in the neeting grounds to
overturn the election. In Provincial Huse, Inc. v. NRB (6th Cir.

1977) 568 F. 2d 8, the Gourt of Appeal s overturned a Board

certification because a Board agent permtted hinself to be

8 have al ready detailed the extent to which Larios’ description of

the Abatti case accurately reflects record facts; for all that,
however, it is still a msrepresentation in that it treats an
original specification as representing what the enpl oyees were
entitled to receive in makewhol e as opposed to nerely being an
initial pleading. Indeed, in the Board's recently issued Abatti
decision, 14 ALRB No. 8 (which issued after the events in this
case), the Board rejected the fornula upon which the $17, 000, 000 was
based and approved, instead, a fornula which appears to lead to a
makewhol e award of |ess than the $17, 000, 000 contained in the
original specification. | should point out that even though Larios
m srepresented Board actions, under current NLRA law, this is not
grounds to overturn an election. Riveredge Hosp. (1982) 264 NLRB
No. 146; Mdland National Life Insurance Co. (1982) 263 NLRB No. 24.
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i ntroduced at a union neeting which the Board agent was attendi ng
solely for the purpose of interview ng wtnesses. By permtting
hinself to be introduced, the Gourt hel d, the Board agent conprom sed
the neutrality of the Board. °

Uhder the Provincial House standard, the circunstances of

Mest as® appear ance coul d al so be said to inpair the neutrality of the
Board. Mestas appeared at a neeting which, for all the enpl oyees knew
had been organi zed by the uni on, and whi ch, fromthe tenor of Lari os!

renarks, Larios plainly intended to serve partisan purposes. Despite

this, | believe that what distinguishes this case from Provinci al
House -- namely, Mestas resisting Larios® effort to draw himinto the
canpai gn and his refutation of Larios® Abatti-anal ogy -- is deci sive.

Athough it is tenpting to think that Mestas woul d have been better
advi sed to postpone the neeting -- after all, he had the conpliance
case for nonths and there does not appear to have been any speci al
urgency in obtaining conpliance infornmation at that point -- on the
whol e, it seens to ne that his presentation really did serve the
overall interest in an infornmed el ectorate which grounds the denocratic

presupposi tions of our Act when he delivered a correct statenent 10

% should note that another Courts of Appeal has disagreed with

Provincial House. See NLRB v. Osborne Transportation, Inc. (5th Cir.
1979) 589 P.2d 75

10, ndeed, in Tani Farms, supra, the Board enphasized the truthful nature
of the Board agent's response in considering the objectionable nature
of his remarks. Unlike the situation in NLRB v. Silver State Plating and
Finishing (6th Cir. 1984) 738 F. 2d 733, Mestas’ remarks were not

m sl eadi ng.
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of the lack of any relationship between the el ection and the
enpl oyees' backpay and nakewhol e cl ai ns.

| recommend this objection be di smi ssed. 1

B. THE UNI ON STATEMENTS

The Enpl oyer's second objection concerns (1) statements
made by union organi zer Antonio Galvez to the tractor drivers and
irrigators and ( 2) representations made in a flyer widely circul ated
anong the lettuce harvesting crews the day before the election. |

wi Il discuss the flyer first.

The flyer has a cartoon drawi ng of a man representing the
Enpl oyer telling three enpl oyees to "Vote for the conpany [ and] we
wi Il pay you retroactive pay we owe you". The enployer is also
represented as holding a knife behind his back |abelled "Appeal to
the ALRB. " Three workers think to thenselves: "Better vote for the
Union"; "I think they want to use us only for the vote"; and "But
the rep of the state said the conmpany had appeal ed so they won't pay
us." The plain inport of the flyer is that, even as the Enployer is
seeking the support of the enployees in the decertification
el ection, he is secretly attacking their interests by appealing the
makewhol e order. Since the handbill relies upon that part of Mstas’
presentation in which he explained the

| have onitted fromthis section any di scussi on about Mest as'
telling the enpl oyees that the Enpl oyer's Dal Porto notion had
caused the nakewhol e case to be put in abeyance. | wll discuss the
effect of this statenent in the next section when | discuss the UFW
| eaf | et whi ch repeats Mestas! statenent.
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consequences of the Enployer's Dal Porto notion, it is necessary
to consider the effect of Mestas' statenent, both (1) as it came
fromhimand (2) as it isreflected inthe leaflet.

The Enpl oyer argues that Mestas’ statenent was
obj ectionable in the first instance because it "inproperly bl aned the

"2 1h the first

Enpl oyer for del ayi ng paynent to affected enpl oyees.
pl ace, Mestas staterment did not refer to the Enployer's notive in
filing its Dal Porto notion, but only to the effect of the notion.
Thus, | do not believe the statenent is reasonably construabl e as a
commentary on the Enpl oyer's "right to appeal™; it is sinply an

assertion of fact and, as such, does "not indicate that the Board

favors one choi ce over anot her.'

1095.

R veredge Hospital, supra, at p.

Neverthel ess, if Mestas did not attribute any notive to the
Enpl oyer, the handbill certainly does, and the question then becones
whether this "msrepresentation” of his remarks is grounds for
overturning the election. Under current NLRA precedent, | do not
believe it is. Generally speaking, canpaign

21t i's not entirely clear to ne what the Enpl oyer neans by this
argunent: (1) that the blane for delay really bel ongs el sewhere, on
the Board, for exanple: or (2) that the Ewloyer, being withinits
rights to file an appeal, "cannot be faulted for exercising its
right." Post-Hearing Brief, p. 18. To the extent the Enpl oyer m ght
be arguing that the "bl ane" for del ay bel ongs el sewhere, no evi dence
was presented in support of this contention. The only evidence on the
question is Mestas' testinony that he worked on the specification and
that, after him another agent worked onit. Accordingly, in ny

di scussi on above, | amassumng the Enpl oyer neans that it cannot be
"faulted" for exercising its right to appeal .
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msrepresentations are no longer grounds to overturn an el ection

unl ess they make use of facsimles of official Board docunents which
have been altered in such a way so as to indicate an endorsenent by
the Board of a party to an election. Qherw se, so |long as canpai gn
literature is identifiable as originating froma party,
msrepresentations contained wthinit wll not be considered

obj ectionable. See Rveredge Hospital (1982) 264 NLRB No. 46.

Snce |l do not believe the leaflet is even arguably attributable to
anyone but the Uni on, | recommend any objection related to the flyer
be di sm ssed.

2.

Both Abelino Diaz and Jose Flores testified that shortly
before the el ection union organi zer Antonio Galvez told the tractor
drivers and irrigators that if they didn't vote for the union they
woul d | ose their backpay. Although Diaz was quite definite that this
was what Galvez said (11:101, 105), when Flores was pressed as to
Gl vez' s exact words, the words and the nessage changed
consi derably. He nowtestified: "They said that the union was the
only one that would fight with the conpany regarding that money. "
(I'1:12.) As sureas hewas of hisinitial version, so he was not
sure that this was the "propaganda" the union was spreadi ng.

An equal |y obvious question of interpretive
transformation came up in the testinony of Gabino Salinas, who at

first quoted Galvez as saying that if the union were to | ose, the
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enpl oyees woul d "l ose" their retroactive (11:129) only to confirmon
cross-examnation that Galvez actually said that "i f the union |ost
the el ection, there would be no one to fight for the money. "
(I'l:132.) Francisco Luevanos conbi ned both versions in his
testinony. According to Luevanos, Galvez told the irrigator:

Antoni o was saying for everyone to think about it well,

that which they were doing, not to pay any attention to

some who had sold thenselves to the Conpany, because if

the Union | ost, we were not going to recuperate the

retroactive pay. And that the Conpany was going to do to

us anything they wanted, the Conpany and the foremen. W

were going to lose the nedical service. He said that's

why we have to think very well about that which we were

going to do. Because if we kick out the Union, there
woul d be no one else to defend us.

(11:136.)

For his part, Galvez denied saying that the workers woul d
not receive their noney if they voted out the union, although he was
asked by the workers whether or not that mght be the case. According
to Gal vez, he responded that if they voted against the union,
“perhaps the union would not be able to represent themto win cases
for them. " Lupe Martinez corroborated Galvez's testimony. It is
clear fromthe testinmony of sonme of the Enployer's own w tnesses
that there is considerable confusion about what Galvez said. Under
t hese circunstances, | cannot find the Enpl oyer has net its burden of
proving that Galvez made any objectionabl e coments.

[HErrrrrri
[11rrrrr
[11rrrrr

-23-



| recommend that this objection be dismssed and, in view
of ny previous conclusion, that the results of the election be
certified.
DATED  Septenber 30, 1988

“ThoweX

THOVAS SOBEL
| nvestigative Heari ng Exam ner
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