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This is a technical refusal to bargain case. General Gounsel,
Charging Party Whited FarmVWrkers of Amrerica, AFL-Q O (UFWor Whion), and
Respondent Li nonei ra Conpany (Respondent) have submtted this case
directly to the Agricultural Labor Relations Board (ALRB or Board) on a
stipulated record for findings of fact and conclusions of |aw under Title
8, Galifornia Code of Regul ations, section 20260, and have wai ved their
right to an evidentiary hearing before an Admni strative Law Judge.

Oh May 2, 1978, the Board certified the Union as the excl usive
col | ective bargai ning representative of all Respondent's agricultural
enpl oyees in the Sate of Galifornia. (See Decision and Oder darifying
Bargaining Lhit in Linoneira Conpany (1981) 7 ALRB Nb. 23.) Pursuant to a
petition to decertify the Uhion filed with the Board on February 13, 1985,

in Case No. 85-RD1-OX the Board conducted a decertification el ection
anong Respondent's agricul tural enpl oyees on February 20, 1985. The tally

of ballots indicated that 75 votes were cast for the UFW 79 were cast for



"no union", and 2 unresol ved chal | enged bal | ot s renai ned
out st andi ng.

The Lhion timely filed objections to the election. Follow ng a
hearing on the Lhion's objections, Investigative Hearing Examner (IHE
Marvin j. Brenner issued his decision on January 14, 1986. He
recommended that the Uhion's objections be dismssed and the results of
the election be certified. Thereafter, the Board, on the basis of the
Lhion's tinely exceptions to the | HE s recommended deci si on, found that
m sconduct had occurred that tended to affect the results of the
election, and it therefore set aside the election. (See Linoneira
Gonpany (1987) 13 ALRB Nb. 13.) Respondent's Mtion for Reconsideration
was deni ed by the Board on August 24, 1987.

O or about March 6, 1985, Respondent refused to bargain wth
the Union, and has continued to maintain that position. The Unhion filed
charge no. 85-CE13-OX, the basis of this proceeding, on April 23, 1985,
all eging that Respondent's conduct viol ated Labor GCode section 1153(e)
and (a).¥

Oh et ober 22, 1987, General (ounsel reactivated the Uhion's
refusal to bargain charge in Case No. 85-CE 13-(X by issuing the Notice
of Hearing and Pre-Hearing Conference and Conpl aint on that date.

General (ounsel 's First Anvended Gonpl ai nt of January 20, 1988, included
a request for the bargai ni ng makewhol e renedy. On February 5, 1988, the

parties executed the stipulations that bring this natter directly before

YAl statutory references are to the Galifornia Labor Gode unl ess
ot herw se i ndi cat ed.
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t he Boar d.
Refusal to Bargain

This Board has consistently followed the practice of the
National Labor Relations Board (NLRB or national board) in refusing to
permt, in unfair |abor practice proceedings, the relitigation of
nmatters previously determned in representation proceedi ngs absent a
cl ear show ng that evidence has been newy di scovered or was previously
unavai | abl e, or a denonstration of extraordi nary circunstances
warranting such reconsi deration. (P easant Valley Vegetabl e Go-op
(1986) 12 ALRB No. 31; Adanmek & Dessert, Inc. (1985) 11 ALRB No. 8§;
D Arigo Bros, of Galifornia (1978) 4 ALRB No. 45.) Respondent nakes

no such show ng or denonstrati on.

Respondent, however, asks us to relitigate the Uhion's
obj ections in 13 ALRB No. 13 under the authority provided by T. Ito &
Sons Farns (1985) 11 ALRB No. 36. That case fol |l ows the decision of
the national board in Sub-Zero Freezer (., Inc. (1984) 271 NLRB 47

[116 LRRM 1281] which provides a |imted exception to the general
proscription against relitigation for cases nanifesting w despread
threats acconpani ed by property damage. No such factors are present in
this case. Ve therefore wll followour general rule, and wll not re-
examne the legal effect of the Uhion's objections as previously
determned in 13 ALRB No. 13.

Because Respondent has thus failed to denonstrate that the
el ection results were inproperly set aside, we conclude that Respondent

has viol ated sections 1153(e) and (a) of the
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Agricultural Labor Relations Act (ALRA or Act) by failing and
refusing to neet and bargain with the UFW?

The Makewhol e Renedy

Respondent argues alternatively that makewhol e may not
appropriately be anarded in view of the precepts of the California

Suprene Gourt inJ. R Norton Go. v. ALRB (1979) 26 Cal.3d 1 [ 160

Gal . Rotr. 716] and the Board' s own policy determnations as indicated in

F & P Qowers Association (1983) 9 ALRB No. 28 and John H nore Farns

(1985) 11 ALRB No. 22. Respondent argues that this case is a "close
case" under Norton, that it presents "novel |egal issues,” and that
Respondent's interest in this natter is coincident wth the public
interest in not forcing agricultural enpl oyees to bargain with a uni on
that they have not freely chosen. For the reasons that follow we agree
that the nakewhol e renmedy shoul d not be inposed in this case.

In Norton the Suprene Court rejected the Board s earlier rule
that awarded the makewhol e renedy in every technical refusal to bargain
case. (See Perry Farns, Inc. (1978) 4 ALRB No. 25, rev. on ot her
grounds in Perry Farns, Inc. v. ALRB (1978) 86 Cal . App. 3d 448 [ 150
Cal . Rotr. 495].) The Board's rationale for

ZRespondent' s argunent on this issue was submtted to the Board

prior to our decision in Ace Tonato Conpany, Inc./George B. Lagorio
Farns (1989) 15 ARB Nb. 7. In Ace we followed our observation in Ito,
supra, that where actual, as opposed to nerely threatened, violence was
present in the pre-election setting, an atnosphere of fear and coercion
sufficient to justify relitigating el ection objections and setting aside
the el ection was readily established. (lto, supra, at p. 11, fn. 11.)
Respondent' s request for relitigation of the Union's el ection objections
contains no facts denonstrati ng actual viol ence sufficient under Ace to
justify reconsidering and setting aside our decision in 13 ALRB Nb. 13.
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the autonatic inposition of nmakewhol e was t hat

[W hen an enpl oyer refuses to bargain wth the certified
representative of its enployees it coomts an act which strikes
at the very heart of the systemof |abor-nanagenent rel ations
whi ch the Legislature sought to create. It has thereby deprived
the enpl oyees of their statutorily created right to be
represented by their Board-certified agent in the negotiation of
the wages, hours, and other terns and conditions of their

enpl oynent. The enpl oyees suffer this sane | oss whet her the
enpl oyer' s refusal to bargain is designed solely to procure
reviewin the courts of the underlying el ection issues or is of
the flagrant or wllful variety.

(Perry Farns, Inc., supra, at p. 10.) Inrejecting this rational e, the

court noted that the Board had | ost sight of the purpose of both the
National Labor Relations Act (NLRA or national act) and the ALRA  That
purpose is not exclusively to pronote collective bargai ning per se, but

to pronote such bargai ning by the enpl oyees' freely chosen

representatives. (Norton, supra, at p. 34.)

Thus, an enployer's technical refusal to bargain inplicates two
considerations that are both fundamental to the pronotion of ALRA
policy: (1) the need to discourage frivol ous el ecti on chal | enges
pursued by enployers as a dilatory tactic designed to stifle enpl oyee
self-organi zation, and (2) the equally inportant interest in fostering
judicial reviewas a check on arbitrary admnistrative acti on when the
Board rejects a neritorious el ection objection. (ld. at p. 30.) The
Board's Perry Farns rule failed in that it entirely disregarded the
second interest in favor of the first by maki ng no distinction between
potentially neritorious objections and frivol ous chal | enges pursued as a

tactic to stifle enpl oyee organi zation. (Norton at
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p. 31.)¥
In rejecting the Perry Farns per se rule, the court redefined

the Board s responsibility under section 1160.3 as requiring a
consideration of the totality of the circunstances in determning

whet her [the enpl oyer] went through the notions of contesting

the election results as an el aborate pretense to avoi d _

bargai ning or whether it litigated in a reasonabl e good faith

belief that the union woul d not have been freely sel ected by the

enpl oyees as their bargaining representative had the el ection

been properly conduct ed.
(Norton at p. 39.) By way of exanple, the court identified "cl ose cases
that raise inportant issues concerning whether the el ecti on was
conducted in a manner that truly protected the enpl oyees' right of free
choice" (ibid.) as instances in which an enpl oyer's obj ections were not
frivolous so as to warrant the inposition of nakewhole. S nce nerely
colorabl e clains of the violation of el ection "laboratory conditions"
wll not insulate an enpl oyer fromthe renedy, the Board can require
that the enpl oyer reasonably and in good faith believe that the asserted

viol ation woul d have affected the outcone of the election. (lbid.)

9G equal inportance in the court's rationale for overturning
the per se nmakewhol e rule then in force was the fact that the rul e
rendered statutory | anguage nere surplusage. Section 1160. 3 provi des
for the inposition of the nmakewhol e renedy when the Board "deens such
relief appropriate.” The Perry Farns rule would all ow the Board
discretion to ignore the necessity of determning when makewhol e nay be
appropriately inposed, thus rendering the statutory |anguage
superfluous. (See Norton, supra, at p. 37.) Thus, any rule having the
effect of isolating a discrete set of technical refusal to bargai n cases
fromNorton analysis is i medi atel y suspect, since the first |esson from
Norton is that the applicability of the nakewhol e renedy nust be
ﬂgte;gi?ed on a case- by-case basis. (Frudden Produce, Inc. (1983) 9 ALRB
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Respondent contends that a "cl ose case" is presented by the
factual question of whether it promsed its enpl oyees inproved nedi cal
benefits in the event that the Uhion | ost the decertification el ection.
It rests this contention on three bases. First, it argues that the
Board has admtted the poor quality of the testinmony of the Lhion's sole
wtness to the statenent, Hnojosa. Second, it relies on the fact that
the IHE found Hnojosa' s testinony to be so untrustworthy that he pl aced
no reliance on it, and recomended uphol ding the el ection results.

Third, it cites the fact that two dissenting Board nenbers in 13 ALRB
No. 13 agreed that H nojosa' s testinony was not entitled to being
credited on the promse of benefit issue, and woul d have affirned
the | HE s deci sion. ¥

Respondent, noreover, finds this case to be simlar to

“The basis for Respondent's contention that the Board has
conceded the cl oseness of the case is contained within the Board' s QO der
Denyi ng Enpl oyer's Motion for Reconsideration. Therein the Board
acknow edged the "anbi guities" in the record as well as the varying
interpretations of which Hnojosa' s testinony was susceptible. The gaps
and uncertainties which caused the |HE to discredit H nojosa incl uded
(1) Hnojosa's failure to describe other natters whi ch nust have been
di scussed at the pertinent neeting; (2) his vague and contradictory
testinony as to when the meeting at which the promse was rmade al | egedl y
occurred; (3) the fact that the Uhion called no other wtnesses to
corroborate H nojosa; and (4) the likelihood that since H noj osa
testified that enpl oyees were told that the new nedi cal plan woul d be
the sane as the plan presently granted to forenen, Respondent nay have
nerely invited enpl oyees to conpare the two prograns. (See 13 ALRB Nb.
13 at p. 3, fn. 3.) Troubled by the above weaknesses, Acting Chairnan
Gnot and then- Menber MCarthy were "left wth serious doubts as to
whet her [H nojosa' s] description of the neeting was accurate.” (ld. at
p. 19, Menbers McCarthy and Gonot, dissenting.) They consi dered
H nojosa' s testinony so untrustworthy that they woul d have found the
Lhion could not have net its burden to rebut the presunption in favor of
certification by relying onit alone. (lbid.)
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the situation in Pl easant Valley Vegetabl e Go-op, supra, in which the

Board declined to award nakewhol e given the cl oseness of the question of
the Uhion-agent status of an enpl oyee who i npermssi bly canpai gned in
the election quarantine area. (See id. at pp. 10-11; see al so P easant

Val |l ey Vegetabl e Go-op (1982) 8 ALRB No. 82 at pp. 2-8; id. at pp. 21-

22, Menber MCarthy, dissenting.) Asinthis case, the |HE in M easant
Valley took a different viewof the critical testinony fromthat
subsequent |y taken by the Board, and the |HE s interpretati on was
supported by a dissenting Board Menber. In deciding that the agency
guestion presented a cl ose case under Norton, the Board explicitly
acknow edged that an increased factor of reasonabl eness was conferred on
the enpl oyer's position as a result of the |HE s and di ssenting Board
Menber's agreenent with the enployer's position. (P easant Valley

Vegetabl e Go-op, 12 AARB Nb. 31 at p. 11, fn. 7.)

V¢ find that we are constrained by the principles of Norton,
supra, to agree with Respondent. Al though we do not disturb the
findings of the Board majority in 13 ALRB No. 13, we are convi nced t hat
the proof provided by Hnojosa s testinony does not justify the
i nposition of the makewhol e renedy. Aside fromits inherent
inplausibilities, Hnojosa s testinony attai ns what ever persuasive force
it has nerely by virtue of the operation of an evidentiary rul e whose
applicability inthis case is wholly fortuitous. In 13 ALRB No. 13, the
Board cited the rule fromMrtori Brothers Dstributors v. ALRB (1981)
29 CGal.3d 721 [175 Gal . Rotr. 626], in support of Hnojosa' s testinony,

that uncontradicted testinony nust be believed in the absence of

15 ALRB No. 20 8.



rational grounds for disbelief. (ld. at pp. 4-5.) Respondent, however
did present contradictory evidence which the | HE chose to discredit. It

did not sit silent in the face of danaging proof. (Cf. Martori Brothers,

supra, at p. 728 [union's wtness did not deny or dispute danagi ng proof
when gi ven opportunity to do so].)

Nor are we persuaded that we should reach a different result
because the "cl ose case" herein rests on a factual, rather than a | egal,

issue. V¢ note initially that Norton itself creates no such distinction

anong cases presenting non-frivolous, potentially neritorious

obj ections, nor does it single out and stignatize factually frivol ous,
as opposed to legal ly frivol ous, objections. (See, e.g., id. at pp. 31,
32, 35, 36, and 39.)

Moreover, we are particularly inpressed by the court's | anguage
in the exanpl e whi ch has becone the paradi gmfor denonstrating the
reasonabl eness of an enpl oyer's objections. The court explicitly
indicated that "cl ose cases that raise inportant issues concerni ng
whet her the el ection was conducted in a manner that truly protected the
enpl oyees right of free choice" (id. at p. 39) would not support the
i nposi tion of makewhole. It seens self-evident that issues concerning
the manner in which the el ection was conducted pre-emnently inplicate
factual questions. Thus, we believe, the Norton court anticipated that
factual questions woul d support a reasonable litigation posture on the

part of an enpl oyer.?

YQur belief is confirmed by the statenent of the Supreme Court to that
effect in Robert J. Lindeleaf v. ALRB (1986) 41 Cal . 3d 861, 880 [226
Gl . Rotr. 119]: "In J.R Norton we enphasi zed t hat

(fn. 5cont. on p. 10)

15 ALRB No. 20 9.



In sum we find that Respondent has presented a cl ose case
under Norton. Al though we do not disturb our determnation in 13 ALRB
No. 13 that Respondent has nade an inpermssible promse of benefit that
reasonably tended to affect the results of the election, we believe that
the poor quality of the testinony of the sole wtness to that promse of
benefit does not establish the reality of that promse wth sufficient
force and clarity to render Respondent’'s continued litigation of the
guestion unreasonabl e. Likew se, the IHEs failure to place any reliance

on that testinony and hi s subsequent deci sion uphol ding the el ection,

(fn. 5 cont.)

nakewhol e relief is not automatically avail abl e whenever the Board finds
that an enpl oyer has failed to present a prina facie case in support of
its objections; any other viewwoul d inhibit challenges in close cases
raising inportant questions of fact or |aw concerning the fairness of an
election.” (dting Norton, supra, 26 Cal.3d at p. 39; enphasis added.)
Moreover, in review ng the Board s practi ce concerning the status of
factual | y-based el ection objections, we have had occasion to exam ne sone
56 cases in which the bargal ni ng makewhol e renedy was proposed after
Norton. In none of these cases is there najority support for the
contention that only | egally-based objections can present a Norton cl ose
case. Such an opinion is expressed clearly for the first tine only in

t he dissenting opi nion of then-Menbers Henning and Carrillo in A easant
Val | ey Vegetable Go-op (1986) 12 AARB No. 31 at p. 25. Ve continue to
reject that opinion. Insofar as the Henning-Carrill o di ssent
characterizes our decision in Robert J. Lindel eaf (1983) 9 ALRB Nb. 35 as
supporting such .an understandi ng of our practice, we reject that
characterization al so. Athough the standard of reviewto which an
appel | at e court subjects our decisions nay, in sone circumnstances, be
relevant to a determnation of the reasonabl eness of an enpl oyer's
litigation posture, we do not believe that we can forecl ose the
reasonabl eness of an enployer's litigation posture by our own decision
prior to appel late review |f, as Norton teaches, the reasonabl eness of
an enployer's litigation posture cannot be determined nerely by the
outcone of its litigationin the Gourt of Appeal (id. at p. 39), we
believe, a fortiori, it cannot be forecl osed nmerely by our resol ution of
factual issues in a representation proceedi ng bel ow

10.
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together with the fact that two Board Menbers al so found the w tness's
testi nony whol |y unreliable and woul d have upheld the IHE s and
Respondent' s position, are persuasive on the Norton reasonabl eness

inquiry. (C. Pleasant Valley Vegetable (o-op, 12 ALRB No. 31, supra.)

V¢ will not, therefore, include an award of nakewhol e in our renedial
order.?
RO
By authority of Labor Code section 1160.3, the Agricultural
Labor Rel ations Board (Board) hereby orders that Respondent Linoneira
Gonpany, its officers, agents, successors, and assigns, shall:
1. Gease and desist from

(a) Failing or refusing to neet and bargain
col lectively in good faith as defined in section 1155.2(a) of the
Agricultural Labor Relations Act (Act), with the United FarmVWrkers of
Arerica, AFL-A O (UFW as the certified excl usive bargai ning
representative of its agricultural enployees.

(b) Inany like or related nanner interfering wth,
restraining, or coercing any agricultural enpl oyees in the exercise of
the rights guaranteed themby section 1152 of the Act

2. Take the follow ng affirnati ve actions which are

deened necessary to effectuate the policies of the Act:

YBecause we find Respondent’s litigation posture reasonable on the
factual question of whether an i npermssible promse of benefit was
nade, we do not reach its other argunents. V& note, noreover, that as
the stipulated record contains no facts upon which a finding of bad
faith coul d be based, we concl ude that Respondent's litigation posture
was asserted in good faith. (P easant Valley Vegetable Go-op, supra.)

11.
15 AARB No. 20



(a) Woon request, meet and bargain collectively in good
faith wth the UFWas the certified excl usive coll ective bargai ni ng
representative of its agricultural enployees with respect to the said
enpl oyees' rates of pay, wages, hours of enploynent, and other terns and
conditions of enpl oynent and, if agreenent is reached, enbody such
agreenent in a signed contract.

(b) Sgnthe Notice to Agricultural Enpl oyees
attached hereto and, after its translation by a Board agent into
appropri ate | anguages, reproduce sufficient copies in each | anguage for
the purposes set forth hereinafter.

(c) Post copies of the attached Notice, in al
appropri ate | anguages, in conspi cuous places on its property for 60
days, the period(s) and pl ace(s) of posting to be determned by the
Regional Drector, and exercise due care to repl ace any Notice that has
been altered, defaced, covered, or renoved.

(d) Provide a copy of the attached Notice, in al
appropri ate | anguages, to each enpl oyee hired by Respondent during the
12-nonth period followng the date of issuance of this Qder.

(e) Mail copies of the attached Notice, in all
appropriate | anguages, wthin 30 days after the date of issuance of this
Qder, to all of the agricultural enpl oyees enpl oyed by Respondent at
any tinme fromMarch 6, 1985, until the date of this order, and
thereafter until Respondent recognizes the UFWand enters into good
faith negotiations wth the UFWupon its tinely acceptance of the
Respondent' s offer to bargain.

(f) Arrange for a representative of Respondent or a Board

agent to read the attached Notice, in all appropriate
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| anguages, to all its agricultural enpl oyees on conpany tinme and
property at tine(s) and place(s) to be determned by the Regional
Drector. Follow ng the reading, the Board agent shall be given the
opportunity, outside the presence of supervisors and managenent, to
answer any questions the enpl oyees nay have concerning the Notice or
their rights under the Act. The Regional Drector shall determne a
reasonabl e rate of conpensation in order to conpensate themfor tine
lost at this reading and questi on-and-answer period.

(g) Notify the Regional Drector, inwiting, wthin 30
days after the date of issuance of this Oder, of the steps Respondent
has taken to conply wth its terns, and continue to report periodically

thereafter, at the Regional Drector's
Dated: Decenber 13, 1989
GREGRY L. GONOT, Acting Chai rnan”

JOSEPH C SHELL, Menber

“The signatures of Board Menbers in all Board Decisions appear wth
the signature of the (Acting) Chairperson first, if participating,
foll owed by the signatures of the participati ng Board Menbers in order
of their seniority. There is currently one vacancy on the Board.
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MEMBER RAMOE R CHARDSAN, Goncurri ng:

As part of the majority in the underlying Decision
herein, | amconcerned that el ements of this Decision nay create a fal se
i npression that we no | onger support the Board' s findings and
conclusions in 13 ALRB No. 13. For exanple, | amtroubled that this
Deci sion nmakes references to the "inherent inplausibilities" and "gaps
and uncertainties" in Hnojosa' s testinony (see footnote 4), w thout
nmaki ng any correspondi ng references to the Board s crediting of
H nojosa' s testinony and the IHE s failure to discredit the testinony,
whi ch he found "appeared believable.” Mreover, | disagree wth the
claimthat Respondent "did present contradictory evidence” and "di d not
sit silent in the face of danaging proof” (p. 9), as well as the
assertion that Hnojosa s testinony was persuasive "nerely by virtue of
the operation of an evidentiary rul e whose applicability inthis case is
whol 'y fortuitous"” (p. 8). | believe that the ngjority in 13 ALRB Nb.
13 properly applied the evidentiary rul e

14.
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expressed in Martori Brothers Dstributors v. Agricul tural Labor

Relations Bd. (1981) 29 Cal.3d 721, 728 ("An admnistrative board nust

accept as true the intended neani ng of uncontradi cted and uni npeached
evi dence. "), since the Respondent chose not to call either Golton or
Gl van (his Spani sh-speaking interpreter) to testify, but rather relied
solely on the testinony of two enpl oyees who nerely said they "did not
hear" the supervisor discuss nedical benefits.

Neverthel ess, | agree that the Board s acknow edgnent of
anbiguities in the record and the varying interpretations to which
H noj osa’' s testinony was susceptible, as well as the IHE s failure to
rely on Hnojosa' s testinony and the di ssenting Board nenbers'
conclusion that Hnojosa' s testinony was whol Iy unreliable, are
persuasi ve on the Norton reasonabl eness inquiry. Consequently, | concur
in the concl usion that makewhol e is not an appropriate renedy herein.

Dated: Decenber 13, 1989

| VONNE RAMCS R CHARDSON,  Menber

15.
15 AARB No. 20



MEMBER ELLIS, Goncurring in Part and D ssenting in Part:
Unlike the majority, | ampersuaded that this Board can, and c

shoul d, relitigate the Union's objections in Linonei ra Conpany (1987) 13

ALRB No. 13, and that upon reconsideration of the underlying
representation proceeding, it nust find that the Decision and O der
setting aside the election in 13 ALRB No. 13 shoul d be vacat ed because
of its faulty findings of facts and conclusions of law To do ot herw se
woul d result in an order requiring Respondent to bargain wth a union
that has not attained the status of majority representati ve froman
I ndi sputably free and fair el ection.

| amin agreenent with the majority inits
characterization of Hnojosa s testinony as contai ni ng i nherent
inplausibilities and a nunber of gaps and uncertainties. (See page 8 of
the Decision.) And like the ngjority, | also find that the Board s
application of the evidentiary rule fromMartori Brothers Dstributors

v. Agricultural Labor Relations Bd. (1981)

16.
15 ALRB Nb. 20



29 CGal .3d 721 [175 Gal . Rotr. 626] in support of its reliance on

H nojosa' s testinony in 13 ALRB Nb. 13 was indeed "whol Iy fortuitous",
if not erroneous. However, where | part conpany with ny coll eagues is
on their treatnment of the faulty findings, rulings and concl usions in
the underlying representation proceeding. The najority has chosen to
find only that nakewhol e nay not be appropriately awarded in this case
under the standards of J. R Norton Go. v. Agricultural Labor Rel ati ons
Bd. (1979) 26 Cal .3d 1 [160 Cal . Rotr. 716]. Instead, | woul d sinply

reconsi der the prior Decision under the authority and powers provi ded by
the Agricultural Labor Relations Act (ALRA or Act),? and concl ude
thereby that 13 ALRB No. 13 shoul d be vacated and the conpl ai nt herein
di sm ssed.

S ncel amin disagreenent wth the prior Decision, |

obviously find that Respondent's present litigation posture in the

YSee California Labor Code section 1160.3, which allows the Board to
nodi fy or set aside, in whole or in part, any finding or order nmade or
issued by it so long as the record has not been filed with a revi ew ng
court (cf. Granp Shipbuilding Co. (1943) 52 NLRB 309, 310 [13 LRRV1]).
See also Sutti Farns (1981) 7 ALRB Nb. 42 and Triple E Produce Corp.
(1980) 6 ALRB Nb. 46, revd. on other grounds, Triple E Produce Corp. V.
Agricultural Labor Relations Bd. (1983) 35 Cal.3d 42 [196 Cal . Rotr. 518]
where el ection-rel ated i ssues were reconsi dered because of errors due to
oversight by a prior Board;, and T. Ito & Sons Farns (1985) 11 ALRB No.
36 and Ace Tormato Conpany, Inc./George B. Laqorio Farns (1989) 15 ALRB
No. 7 where relitigation of the underlying representation proceedi hng was
justified on a record that readily established an at nosphere of fear and
coercion during and prior to an election. The National Labor Rel ations
Board itself has relitigated representation issues in ACL Corporation
dba Atlanta HIlton and Towers (1984) 273 NLRB 87 [ 118 LRRM 1032],
vacated on ot her grounds, 275 NLRB 1413 [ 120 LRRVI 1003] where
reconsi derati on was deened justified by a prior erroneous decision; and
in Sub-Zero Freezer Go., Inc. (1984) 271 NLRB No. 7 [116 LRRM 1281]
where an earlier certification was vacated and a conplaint alleging a
refusal to bargain was dismssed on a finding of an at nosphere of fear
and coercion during an el ection.
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instant matter is premsed on a reasonabl e good faith belief that
the election results were inproperly set aside by the Board in
13 ALRB No. 13. Therefore, | concur wth ny coll eagues insofar as

they find under the Norton standards that award of the nakewhol e

renmedy woul d not be appropriate in the circunstances of this
case.

Dat ed: Decenber 13, 1989

JIMELLI'S, Menber

18.
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CASE SUMVARY

Li nonei ra Conpany 15 ALRB No. 20
(URWY Case No. 85-CE 13-X
Backgr ound

This technical refusal to bargain case cane before the Agricul tural

Labor Relations Board (ALRB or Board) for findings of fact and
conclusions of lawon a stipul ated record under the provisions of Title
8, Galifornia Gode of Regul ations, section 20260. That record shows
that the United FarmVWrkers of Anerica, AFL-Q O (UFWor Uhion) was
certified by the Board as the excl usive bargai ning representative of the
agricul tural enpl oyees of Linoneira Gonpany (Respondent) in 1978.
Thereafter, a petition for decertification of the Union having been duly
filed, a decertification election was conducted by the Board armong
Respondent' s agricul tural enpl oyees on February 20, 1985. The results
of the election showed 79 votes in favor of "no union," 75 in favor of
the UFW and 2 unresol ved chal | enged bal | ots remai ned outstanding. n
the basis of the tally of ballots, Respondent refused to bargain further
wth the UWW The UFW however, tinely filed objections to the conduct
of the electionin whichit alleged that Respondent had rmade an

i nperm ssi bl e promse of inproved nedi cal benefits that tended to aff ect
the outcone of the election. At hearing on this and ot her objections,
the Investigative Hearing Examner (IHE) , refused to place any reliance
on the testinony of the Lhion's sole wtness to the all eged prom se of
benefit, and recommended that the el ection results be certified. The
Board, however, upon consideration of the Lhion's tinely filed
exceptions to the decision of the IHE, credited the Uhion's wtness to
the promse of benefit, and set aside the decertification election on
that basis. (Linoneira Conpany (1987) 13 ALRB No. 13.) Thereafter the
General (ounsel issued a conplaint on the Lhion's refusal to bargain
charge in this matter, and this proceedi ng fol | owned.

Board Deci si on

The Board refused to allowthe relitigation of the el ection objections
previously resolved in 13 ALRB No. 13, as Respondent had presented no
new y di scovered or previously unavail abl e evi dence, all eged no
extraordi nary circunstances, nor denonstrated facts sufficient to allow
relitigation under the limted exceptions recogni zed under T. Ito & Sons
Farns (1985) 11 ALRB No. 36 or Ace Tomato CGonpany, Inc./George B.
Lagorio Farns (1989) 15 ALRB No. 7. The Board, however, determ ned that
an award of the bargai ni ng makewhol e r enedy V\DLI| d not be appropriate

si nce Respondent had denonstrated a "cl ose case" under the deci sion of
the Galifornia Suprene Court inJ. R Norton Conpany v. ALRB (1979) 26
Cal.3d 1 [160 Cal . Rotr. 716] on the factual question whether a promse
of benefit had actual | y been made. The Board noted that the weak and
anbi guous qual ity of the sole testinony in



support of the alleged promse, together wth the IHE s explicit
rejection of that testinony as a basis for setting aside the el ection,
and the agreenent wth the | HE and Respondent of two di ssenting Board
nenbers in the representation proceeding (13 ALRB No. 13), satisfied the
Norton reasonabl eness inquiry. The Board specifically rejected the
contention that only legal, as opposed to factual, questions coul d
present a "close case" under Norton. Snce the stipul ated record was
devoi d of facts that woul d support a finding of bad faith, the Board

al so found that Respondent had asserted its reasonable |itigation
posture in good faith.

Goncur rence

In her concurring opinion, Menber Ranos R chardson expressed her concern
that portions of the majority decision nay create a fal se i npressi on
that the Board no | onger supports its findings and conclusions in 13
ALRB Nb. 13. Neverthel ess, because of the Board' s acknow edgnent of
anbiguities in the record and the varying interpretations to which the
primary wtness's testinmony was susceptibl e, she agreed that the

Enpl oyer' s litigation posture was reasonabl e under Norton and t hat
nmakewhol e was consequent|y not an appropriate renedy herein.

Qoncur rence/ D ssent

Menber Hlis is in agreenent with the majority inits characterization
of Hnojosa s testinmony as containing i nherent inplausibilities and a
nunber of gaps and uncertainties, and that the Board's application in
Li nonei ra Conpany (1987) 13 ALRB No. 13, of the evidentiary rule from
Martori Brothers Distributors v. Agricultural Labor Relations Bd. (1981)
29 CGal.3d 721 was "whol ly fortuitous", if not erroneous. However,
instead of sinply finding that nakewhol e nay not be appropriately
awarded in this case under the standards of J. R Norton Co. V.
Agricultural Labor Relations Bd. (1979) 26 Cal.3d 1, Menber HIlis woul d
relitigate the Union's objections in the underlying representation
proceedi ng, and thereby find that because of its faulty findi ngs of
facts and concl usions of law, 13 ALRB No. 13 shoul d be vacated and t he
conpl ai nt herei n di smssed.

This Case Summary is furnished for information only and is not an
official statenent of the case, or of the ALRB

* * %
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NOT CE TO AGR GULTURAL EMPLOYEES

After investigating charges that were filed in the xnard Regi onal
Gfice by the Lhited FarmWrkers of Anerica, AFL-AQ O (LAWY, the
certified bargai ning agent of our enpl oyees, the General Gounsel of the
Agricultural Labor Relations Board (Board) issued a conpl ai nt which
all eged that we, Linoneira CGonpany, had violated the law Follow ng a
review of the evidence submtted by the parties, the Board has found
that we failed and refused to bargain in good faith with the UFWin
violation of the law The Board has told us to post and mail this
Notice. V& will do what the Board has ordered, and also tell you that
the Agricultural Labor Relations Act is a lawthat gives you and all
farmworkers in Galifornia these rights:

1. To organi ze your sel ves;
2. To form join, or help unions;

3. Tovote in secret ballot elections to decide whether you want a
uni on to represent you,

4. To bargain with your enpl oyer about your wages and wor ki ng

conditions through a union chosen by a majority of the enpl oyees
and certified by the Board,;

5. To act together with other workers to hel p and protect one anot her;
and

6. To decide not to do any of these things.

Because it is true that you have these rights, we promse that:

VEE WLL in the future neet and bargain in good faith, on request, wth
the UFWabout a col | ective bargai ni ng contract covering our agricultural
enpl oyees.

Dat ed: LI MONE RA GOMPANY

By:

(Representati ve) (Title)

If you have a question about your rights as farmworkers or about this
Notice, you nay contact any office of the Agricultural Labor Rel ations
Board. ne office is located at 112 Boronda Road, Salinas, California
93907. The tel ephone nunber is (408) 443-3161.

* * %

This is an official Notice of the Agricultural Labor Relations Board, an
agency of the State of California.

DO NOI' REMOVE CR MUTI LATE

15 ALRB No. 20
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