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DEQ S AN AND CREER
n January 15, 1988, Admnistrative Law Judge (ALJ) Marvin J.

Brenner issued the attached Decision and Gder in this proceedi ng.
Thereafter the Lhited FarmVWrkers of America, AFL-AQ O (WWor UWhion), the
Careau Goup dha Egg Aty (Egg dty), and General (ounsel each filed
exceptions to the proposed Decision and O der together wth supporting
briefs. Gneral Gounsel and Egg Aty also filed reply briefs to the Lhion' s
except i ons.

The Agricultural Labor Relations Board (ALRB or Board) has
considered the record and attached Decision in |ight of the exceptions
and briefs, and has decided to affirmthe rulings, findings, and
concl usions of the ALJ insofar as consistent wth the decision herein,
and to adopt his proposed Order, wth nodifications.
Backgr ound

This case represents the first instance in which the Board is

cal | ed upon to construe and apply the secondary boycott



provisions of the Agricultural Labor Relations Act (ALRA or Act)y The
Board certified the Uhion as the exclusive bargai ning agent for all of
the agricultural enpl oyees at Julius Gldnan's Egg Aty on July 1, 1978
(see certification order in Case Nb. 75-RG 21-M, which certification
continued in effect at the tine of the purchase of Egg Aty by the Careau
Goup in My, 1985. The picketing and threats at issue arose out of a

| abor dispute between the Uhion and Egg Aty that fol |l oned the expiration

of a collective bargai ni ng agreenent between those parties in

= A secondary boycott is the application of econonic pressure upon a
person wth whomthe union has no dispute regarding terns of enpl oynent
In order to induce that person to cease doi ng busi ness w th anot her
enpl oyer wi th whomthe union does have such a dispute. (Gernan, Basic
Text on Labor Law (1976), p. 240.) The rel evant provisions are Labor
Gode 881154(d) (i)(2) and (1i)(2):

It shall be an unfair labor practice for a |abor organization
or its agents to do any of the follow ng:

* % *

(d)(i) To engage in, or to induce or encourage any individual
enpl oyed by any person to engage in, a strike or a refusal in the
course of his enpl oynent to use, manufacture, process, transport,
or otherw se handl e or work on any goods, articles, materials, or
comodities, or to performany services; or (ii) to threaten,
coerce, or restrain any person; where in either case (i) or (ii)
an obj ect thereof is any of the follow ng:

* * *

(2) Forcing or requiring any person to cease using, selling,
transporting, or otherwse dealing in the products of any ot her
producer, processor, or nanufacturer, or to cease doi ng busi ness
wth any other person, or forcing or requiring any other enpl oyer
to recogni ze or bargain wth a | abor organi zati on as the
representative of his enpl oyees unl ess such | abor organi zation
has been certified as the representative of such enpl oyees.

Not hing contained in this paragraph shal |l be construed to rmake
unl awful , where not otherw se unlawful, any prinary strike or
prinary picketing.

Al subsequent statutory references are to the Labor Code unl ess
ot herw se i ndi cat ed.

15 ALRB Nb. 10 2.



Sept enber, 1985. Fol |l ow ng unsuccessful attenpts to negotiate a new

col |l ective bargai ni ng agreenent, the Uhion commenced a stri ke agai nst Egg
dty in June, 1986. Egg Aty replaced its striking enpl oyees and, as of
the issuance of the ALJ's Decision (ALJD herein, no further negotiations
had occurr ed.

The General (ounsel all eged that the Uhion engaged i n nunerous
incidents of illegal picketing, threats, and other proscribed secondary
conduct in furtherance of its prinary dispute wth Egg dty, covering the
peri od Gctober 23, 1986 through January 26, 1987. Before examning these
individual incidents in detail, we wll set out the statutory criteria by
which we will determne whether they were | awf ul .

Secondary Gonduct under the ALRA

The secondary boycott provisions of our Act are in nany ways
simlar, if not identical, to the correspondi ng provisions of the
National Labor Relations Act (NLRA or national act), and to that extent
are to be construed in conformty wth the precedents interpreting those
provisions of the national act. (Kaplan's Fruit & Produce (o. V.

Superior Gourt (1979) 26 CGal . Sd 60, 73-74, [160 Gal . Rotr. 745] since

| anguage of section 1154(d) al nost paral l el s | anguage of NLRA section
8(b)(4), command of section 1148 that Board fol | ow appli cabl e precedents
of NLRA requires conclusion that when Legi sl at ure adopted section 1154(d)
it

i ntended a construction of that section in conformty wth

precedents interpreting NLRA section 8(b)(4). )g/ These provi si ons

2/ The relevant portions of the NLRA are as fol | ows:
8(b) It shall be an unfair |abor practice for a |labor organization or its
agent s- -

(fn. 2 cont. on p. 4)
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of our Act differ nost notably, however, fromthe national act in the
structure of the "publicity provisos" which, as in the national act, play

an inportant role in the operation of the statute.y

(fn. 2 cont.)

* * *

(4) (i) toengage in, or to induce or encourage any individual enployed by
any person engaged in commerce or in an industry affecting commerce to
engage in, a strike or a refusal in the course of his enpl oynent to use,
nmanuf act ure, process, transport, or otherw se handl e or work on any goods,
articles, materials, or coomodities or to performany services; or (1i) to
threaten, coerce, or restrain any person engaged in conmerce or in an
industry affecting commerce, where in either case an obj ect thereof is—

* * *

(B) forcing or requiring any person to cease using, selling, handling,
transporting, or otherw se dealing in the products of any other producer,
processor, or manufacturer, or to cease doi ng busi ness wth any ot her
person, or forcing or requiring any other enpl oyer to recogni ze or bargain
wth a | abor organi zation as the representative of his enpl oyees unl ess such
| abor organi zat1 on has been certified as the representative of such

enpl oyees under the provisions of section 9: Provided, That not hi ng
contained in this clause (B) shall be construed to nake unl awful , where not
otherw se unlawful, any prinary strike or prinary picketing.

§/The publicity proviso of the NLRA reads as follows: Provided further,
That for the purposes of this paragraph (4) only, nothing contai ned i n such
par agraph shall be construed to prohibit publicity, other than picketing,
for the purpose of truthfully advising the public, including consurers and
nenbers of a | abor organization, that a product or products are produced by
an enpl oyer wth whomthe | abor organi zation has a prinary dispute and are
distributed by another enpl oyer, as long as such publicity does not have an
effect of inducing any individual enployed by any person other than the
prinary enpl oyer in the course of his enpl oynent to refuse to pick up,
deliver, or transport any goods, or not to performany services, at the
establ i shnent of the enpl oyer engaged in such distribution. (Section
8(b) (4) of the NLRA)

The ALRA publicity provisos are: [First Proviso] Nothing contained in this
subdi vi sion (d) shall be construed to prohibit publicity,

(fn. 3 cont. on p. 5
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Based on the followng anal ysis, we find that, despite these structural
differences, the underlying intent of our statute can be established wth
sufficient clarity to denonstrate fundanental conformty wth the federal
appr oach.

V¢ note inthe first instance that both statutes start fromthe
sane position, i.e., the banning of the "hard" or enpl oyee boycott in
whi ch a | abor organi zation attenpts to force other enployers to curtail
or cease business contacts with the enpl oyer(s) with whomit has its
actual |abor dispute by persuadi ng enpl oyees of those other enpl oyers to
w thhol d their services
(fn. 3 cont.)

i ncl udi ng picketing for the purpose of truthfully advising the public,

i ncl udi ng consuners, that a product or products or ingred ents thereof
are produced by an agricultural enpl oyer wth whomthe | abor organi zation
has a primary dispute and are distributed by another enpl oyer, as | ong as
such publicity does not have an effect of inducing any I ndividual

enpl oyed by any person other than the prinmary enpl oyer in the course of
his enpl oynent to refuse to pick up, deliver, or transport any goods, or
not to performany services at the establishment of the enpl oyer engaged
in such distribution, and as | ong as such publicity does not have the
effect of requesting the public to cease patroni zi ng such ot her enpl oyer.
(Section 1154(d).)

[ Second Proviso] However, publicity which includes picketing and has the
effect of requesting the public to cease patroni zi ng such ot her enpl oyer,
shall be permtted only if the |abor organi zation is currently certified
as t?g)r )epr esentative of the primary enpl oyer's enpl oyees. (Section
1154(d).

[Third Provisol] Further, publicity other than picketing, but including
peaceful distribution of literature which has the effect of requesting
the public to cease patronizing such other enployer, shall be permtted
only if the labor organi zation has not |ost an election for the prinary
enpl oyer' s enpl oyees wthin the precedi ng 12-nonth period, and no ot her
| abor organization is currently certified as the representative of the
prinary enpl oyer's enpl oyees. (Section 1154(d).)

[Fourth Proviso] Nothing contained in this subdivision (d) shall be
construed to prohibit publicity, including picketing, which nay not be
prohi bited under the Lhited Sates Constitution or the Galifornia
Gonstitution. (Section 1154(d).)
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until conpliance with the | abor organization's wshes is

obt ai ned. 4/ This legislative policy choice wth respect to

agricultural labor relations represents a dranatic departure fromthe
comon lawrule in Galifornia permtting secondary boycotts. (See, e.g.,
Perce v. Sablenen' s Lhion Local 8760 (1909) 156 Cal. 70, 77 [103 P.
324]; see also In Re Blaney (1947) 30 Gal.2d 643 [184 P.2d 892]; and see

Petri deaners, Inc. v. Autonotive Enpl oyees, Laundry Drivers and Hel pers

Local No. 88 (1960) 53 Cal.2d 453 [2 CGal . Rotr. 470].) The Legislature

has thus seen fit to deviate fromthe general rule in Galifornia in order
to create conformty wth the federal schene in the single area of
agricultural labor relations. Qearly, if the Legislature had intended
to permt an agricultural |abor organization unlimted power to coerce
secondary enpl oyers, it woul d not have banned outright the "hard" or
enpl oyee boycott.

V¢ concl ude, therefore, that our Legislature, |ike CGongress,

intended to protect secondary enpl oyers fromunlimted

4 Then- Secretary of Agriculture and Services Rose E Bird
testified before the Senate Wys & Means Cormittee on May 27, 1975, that
"[What they call the hard boycott, and that's where you go to a
secondary enpl oyer's enpl oyees and you ask themnot to handle a grower's
goodf s] because you have a dispute wth that grower [,] [t]hat is totally
prohi bited under our bill." (Tr. of Hearing at p. 14.) She testified
before the Assenbly Labor Relations Conmttee on May 12, 1975, to the
sane effect: "V¢ have restricted secondary boycotts, the hard boycott is
prohibitive [sic] totally.” (Tr. of Hearing at p. 5.) Assenbl yman
Hernman, a principal sponsor of the |egislation, coomented in the sane
vein: "The traditional hard secondary boycott that we have cone to know
and | ove or hate, depending on your perspective, is a boycott which is
directed at the enpl oyees of the secondary enpl oyer to attenpt to
pressure that enpl oyer to get the prinary enpl oyer to do certain things,
particularly sign a contract favorable to the prinmary union. Ve prohibit
that boycott conpletely.” (1d. at p. 50.)

15 ALRB No. 10 6.



coerced participation in agricultural |abor disputes not of their own
naki ng. Yet our Legislature/ again |ike Gongress, was concerned that
agricultural |abor organizations have the ability to communicate the
substance of their prinary disputes to the consumng public, and to urge
the public to support themin those disputes. The Legislature,
therefore, follow ng the federal nodel, created a conpl ex statutory
schene i ntended to bal ance these conpeting interests, viz., the secondary
enpl oyer's interest in avoiding entrapnent in a |abor dispute in which it
isanunwlling, often tines totally unaware, participant, and the | abor
organi zation's interest in appealing to the public, including consuners,
to support it against the prinmary enpl oyer with whomit has its actual

di sput e.

The Legi sl at ure acconpl i shed this bal ancing of interests by
creating an ordered sequence of permssible publicity techni ques which
enabl e an agricultural |abor organization to communicate its infornation
to the consumng public, while limting the application of those
techni ques to prevent undue econom c coercion of a secondary enpl oyer.
Thus, our first publicity proviso declares that all publicity, including
pi cketing, concerning a |abor organization's prinmary dispute is |egal

provided that such publicity (1) truthfully advises the public of the

exi stence and nature of the union's prinary | abor dispute and the
relation of the targeted secondary entity (e.g., the enployer that is
bei ng subj ected to picketing, leafletting, or nedia adverti senents) to
that dispute; (2) results in no proscribed secondary effects such as

causi ng wor k st oppages or

15 ALRB Nb. 10 1.



interruptions in pick-ups and deliveries anong enpl oyees of an enpl oyer
other than the one with whomthe union has its actual |abor dispute; and
(3) does not request the consumng public to wthdraw its patronage
entirely fromthe entity that is the target of the union's secondary
conduct .

Qur second publicity proviso continues this bal anci ng process
whil e recogni zing the additional interest that attaches to a | abor
organi zation that has been certified as an excl usi ve col |l ective
bargai ni ng representati ve under our Act. A currently certified | abor
organi zation enjoys a rel ationship of such recogni zed stability and
bargai ni ng responsi bility under the ALRA that the Legislature granted it
an ability to publicize its primary dispute that is not afforded under
the NLRA  Unhder this proviso, a currently certified | abor organization
nay engage in all forns of publicity permtted under the first proviso,
and nay in addition request that the public wthdrawits patronage from
the entity that is the target of its secondary conduct. To do so,
however, it nust continue to observe the applicable |imtations set out
inthe first proviso;, there nust be no proscribed secondary effects on
enpl oyee activity, and the publicity nust truthfully advise the consum ng
public of the nature of the prinary dispute and the targeted secondary
enpl oyer's relationshiptoit.

Two final adjustnents were added by the Legislature toits
bal anci ng of |abor organizations' and neutral enployers' interests in
secondary conduct. The third publicity proviso to our Act's ban on

secondary boycotts all ows | abor organi zations in

15 ALRB Nb. 10 8.



an "internediate” relationship to a unit of agricultural enployees to
apply a correspondingly internedi ate | evel of pressure on secondary

enpl oyers. Thus, a |abor organization that is not certified but has not
| ost a representation el ection wthin the preceding 12-nonth period nay,
if no other |abor organization is the certified representative of the
agricul tural enpl oyees on whose behal f the first |abor organization is
conducting secondary activities, engage in all forns of publicity as
permtted under the terns of the first proviso and, in addition, nay
request that the public wthdrawits patronage fromthe entity that is
the target of its secondary conduct so long as that conduct is not

pi cketing. The | abor organization is not allowed to utilize the nost
coercive formof permssibl e secondary conduct as it does not occupy the
nost protected and responsi bl e rel ati onship recogni zed by our Act to the
prinary enpl oyer's agricultural enpl oyees. Finally, our fourth proviso
re-enphasi zes the Legislature's coomtnent to permt |abor organizations
the w dest possible latitude in publicizing their prinary disputes
consistent wth the protections granted secondary enpl oyers.

The foregoing statutory construction requi res an under st andi ng
that the "truthfully advising" requirenent in the first proviso applies
not nerely to picketing publicity, as the Uhion suggests inits
exceptions, but to all forns of publicity wthin that proviso, and to the
pi cketi ng and non-pi cketing publicity found in the second and third
provisos as well. V& adopt this reading of the statute for severa
reasons. Hrst, to accept the Lhion' s readi ng, which confines the
"truthful ly advising" requirenent to picketing publicity in the first

provi so,

15 ALRB No. 10 9



woul d be to fol l ow sl avishly a nere punctuational difference between our
Act and the national act when we are not conpelled to do so. (1A S nger,
Sutherland on Satutes and Statutory (onstruction (Sands 4th ed. 1985)
§21.15, Punctuation, pp. 134-35.) Second, the Uhion's construction
renders the entire phrase "including picketing ... by another enpl oyer"
surpl usage, since such restricted publicity would, if the "truthfully
advi si ng" | anguage applies solely to picketing, be logically contained in
the general publicity which is the principal subject of the proviso.

Such redundancy is unfavored and to be avoi ded. (People v. Vsl ey (1988)
198 Gal . App. 3d 519, 522

[243 Gal . Rotr. 785].) Third, to confine the "truthfully advi sing"

requirenent to the picketing publicity in the first provisois to

di stingui sh between the publicity that is the subject of that proviso and
the publicity that is the subject of the second and third provisos.

Wil e such a construction is grammatical |y possi bl e since the cl auses
containing the word "publicity" in the four provisos are structurally

I ndependent units, it is not necessary. (See Zeltner, Secondary Boycotts

and the Enpl oyer's Permissi bl e Response under the California Agricul tural

Labor Relations Act (1977) 29 San.L.Rev. 277, 282, n. 28.) Mreover, if

the publicity in the second and third provisos is not the same publicity
as that found in the first proviso, neither are the limtations on the
publicity found in the first proviso applicable to the publicity in the
second and third provisos. The result of such an interpretati on woul d be
that certified unions could engage in any picketing publicity wthout a

truthful ly advising

15 ALRB No. 10 10.



requi renent and wthout requirenents that the publicity not induce work
stoppages or prevent deliveries or pickups. In other words, such an
interpretati on woul d operate to reinstate the "hard" enpl oyee boycott that
the franers of the legislation specifically intended to ban. Ve w | not
adopt such an interpretation.

AGven the clear intent of our statute to limt an agricultural
| abor organi zation's ability to i nvol ve secondary enpl oyers in disputes not
of their own naking, and further considering the carefully Gafted structure
of our Act's publicity provisos, we wll uphold the ALJ's determnation that
under our statute a certified |abor organizati on nay engage i n secondary
pi cketing publicity that asks the public to cease patronizing the secondary
enpl oyer as long as the publicity truthfully advises the public of the nature
of the prinary |abor dispute and the secondary enpl oyer's relationship to it.
(Central Indiana Building and Gonstruction Trades Gouncil (K-Mart) (1981) 257
N_.RB 86, 88 [107 LRRM 1463], Hospital and Servi ce Enpl oyees ULhion, Service
Enpl oyees International Lhion, AFL-AQ Local No. 399 (Delta Arlines) (1982)
263 NLRB 996, 997 [111 LRRM1159], aff'd in part and rev'd in part and

remanded sub nom Hospital & Service Enpl oyees ULhion, Local 399, Service

Enpl oyees International thion, AFL-QOv. NLRB (Delta Airlines) (9th Qr.
1984) 743 F. 2d 1417, 1422 [117 LRRM 2717].)

Qur interpretation of the ALRA s secondary boycott
provi si ons accomodat es both the Legi sl ature's expanded concepti on of
perm ssi bl e secondary activity for certified unions under the ALRA and

recogni zes the conpeting policy, given nore weight under

15 ALRB Nb. 10
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the national act, that seeks to prevent the unlimted coerced
participation of neutral secondary enpl oyers in |abor disputes not of
their own naking. V¢ believe that this is the bal ance the Legislature
intended to strike. o

Havi ng concl uded that our statute and its publicity provi sos
permt a certified | abor organization to engage i n secondary picketing
publicity that truthfully advises the public, including consuners, of the
nature of the prinary dispute and the secondary's rel ati onship to that
di spute, and that such qualified picketing publicity nay then request
that the public wthdrawits patronage fromthe pi cketed secondary, we
W ll nowset forth guidelines for such permssibl e secondary conduct.
Initially, we reject Egg Aty's contention that all el enents of
information necessary to truthful |y advise the public as indicated above
nust appear on each and every picket sign enpl oyed by a pi cketing | abor
organi zation. Such a contention is wthout support in the federal cases,

and does not reflect the realities of nornal i nformnational

Q/W.\ concl ude that the bal ance under our Act has thus been struck nore
generously in favor of |abor organizations' rights to publicize | abor
disputes than is the case under the national act. (. NNRBv. Fuit and
Veget abl e Packers and Vérehousenen, Local 760 (Tree Fruits) (1964) 377
US 58 [84 S Q. 1063, 55 LRRM 2961] | abor organi zati ons may engage in
pi cketing publicity directed agai nst product of prinary enpl oyer
distributed by secondary, but nmay not enpl oy picketing publicity to
request consuner boycott of secondary.) However, that bal ance was the
product of conpromse, and | abor organi zations' expanded publicity
opportunities were obtained at the price of conpliance wth the condition
normal |y i nposed on protected picketing, i.e., truthfulness. (See Levy,
The Agricultural Labor Relations Act of 1975--La Esperanza de Galifornia
para el Future, 15 Santa dara Lawer 783, 792-93; see also Magill Bros.,
Inc. v. Building Service Enpl oyees International Lhion (1942) 20 CGal . 2d
506 [127 P.2d 542] untruthful picketing nay be nade unl awful w t hout
violating constitutional free speech protections.)

15 ALRB Nb. 10 12.



pi cketi ng.

V¢ adopt the ALJ's correct statenent of the federal |aw on the
adequacy of the infornation provided by a | abor organization to
truthfully advise the public. The union (1) nust disclose the existence
and nature of its prinmary dispute, and (2) nust indicate the secondary

enployer's relationship wth that prinary dispute. (Delta Arlines,

supra, at p. 1422.) The union's information disclosure wll be found
adequate if there is no substantial departure fromfact, and no intent to
decei ve can be inferred fromthe circunstances of the infornational

presentation. (International Brotherhood of Teansters, Chauffeurs,

VWr ehousenen and Hel pers of Averica, MIk Drivers and Dairy Enpl oyees
Local 537 (Lohnan Sal es) (1961) 132 NLRB 901, 906 [48 LRRV 1429] ')g/

Wil e the union thus need not insure that the contents of its publicity

are 100 percent correct (Lohman Sales, supra, at p. 906), it nmay not

avoid its duty to provide adequate infornation to the public. (Alanta

Typogr aphi cal hi on Local No. 48 (1970) 180 NLRB 1014, 1016 [73 LRRM

1241].) Infornation that the union knows to be false, or which it
supplies to the public in reckless disregard of its truthful ness, or for
which it produces no proof of the reasonable basis for its belief, wll

not neet the truthfully advising requirenment of the provisos.

o/ The Lohnman Sal es adequacy determination is applied to test the
sufficiency of the infornation provided by the union to informthe public
of the existence of the prinary dispute and the secondary's i nvol venent
wth that dispute. (Delta Airlines, supra.) The Lohman Sal es standard
is thus not an alternative to the Delta Airlines factors, nor does it
negate the necessity of those factors being present.

15 AARB Nb. 10 13.



(Hof fman v. Cenent Masons Uhion Local No. 337 (9th dr. 1972) 468 F. 2d

1187, 1191 [81 LRRM2641].) The ultinmate criterion is the consuner's
understandi ng of the infornmati on conveyed. (Id. at p. 1192.)

V¢ nust reject, however, the ALJ's totality of the circunstances
approach to the determnation of the adequacy of the Lhion's
informational disclosure. (See ALJD at pp. 72-73.) Wiile union flags,
chanting, and picket signs all constitute independent channel s of
cormmuni cation available for the Union's conoliance wth our provisos'
truthful ly advising requirenent (Local 248, Meat & Allied Food VWrkers
(1977) 230 NLRB 189, 206 [96 LRRM 1221]), the various infornati onal

conponents of these nedi a cannot be haphazardly aggregated so that
"picket signs may clarify chanting and flags just as chanting and fl ags
nay clarify picket signs." (ALJDat p. 73.) The various nedia nay,

i ndeed, be scrutinized to determne the overall prinmary or secondary
intent of the union's conduct. (Los Angel es Typographi cal Uhion, Local

No. 174 (1970) 181 NLRB 384, 388 [73 LRRM 1390.) Where a | abor

organi zation relies on mul tipl e communi cations nedia, as i s the case
here, at |east one such nediumnust furnish all the necessary
informational el enents i ndependently of the other nedia, while the

remai ning nedia nust refrain fromfal se or msleading infornati on as

i ndi cated above. Thus, if a union uses chanting al one to denonstrate
conpl i ance, that chanting nust furnish sufficient information to i nform
the public of the existence of the prinary dispute and the secondary's

relationship to that dispute. (See Local 248, Meat & A lied Food

\Wr kers, supra oral
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statenents of picketers and handbillers are publicity wthin federal

provi so, and nust neet federal truthfully advising standard.) The sane

rule applies to other nedia such as flags and pi cket si gns.zl
V¢ now exam ne those incidents of secondary conduct in which our

determnation differs fromthat of the N.J.gl

Secondary P cketing | ncidents o

Ve affirmthe AL)'s resolution of all the incidents of

o The Board is unaware of any federal case that has attenpted to
determne the rel ati onship between the "public" to which the provi sos are
specifical ly addressed, and "consuners” who formpart of that public. Ve
Wil require that a | abor organi zation's publicity, in order to protect
Its secondary activity, nust adequately informconsuners and potenti al
consuners w thin a reasonabl e zone of conmercial invol venent.

§/A's a final observation on the paraneters of |egal secondary
consuner picketing under our Act, we reject Egg Aty's suggestion that
the Lhion nmay not directly solicit a consuner’s w thdrawal of patronage
froma pi cketed secondary because our publicity provisos permt only
publicity having the effect of such a request. The federal cases inpose
no such restriction (see, e.g., Honol ul u Typographi cal Unhion Local No. 37
V. I :\LRB (DCdr. 1968) 401 F.2d 952, 957, n. 11 [68 LRRM 3004]), nor
will we.

g/Wé affirmthe ALJ's resolution of the hearsay chal | enges by

Egg Aty and General Gounsel to the Whion's proof of picket sign content.
The Act's provision that permssible publicity nust "truthful |y advi se"
the public concerning the existence of the primary dispute and the
secondary's rel ationship to that dispute creates a requirenent of
adequat e notice that the entity being picketed is not the entity wth

whi ch the union has a | abor dispute. Proof whether notice has been given
entails no violation of the hearsay rule. (See 1 Wtkin Cal. Evidence
(3d ed. 1986) The Hearsay Rule, 8591, p. 563 [words of notice not nade

i nadm ssi bl e by hearsay rul e]; accord People v. Rosson (1962) 202

Cal . App. 2d 480, 486-87 [20 Cal . Rotr. 833].) Mreover, the fact that the
adequacy of the attenpted notice is tested under Delta Arlines,

supra, and Lohman Sal es, supra, does not change the non-hearsay character
of such proof. Ve likew se affirmthe ALJ's reception of the Lhion's
testinoni al secondary proof of picket sign content in satisfaction of the
best evidence rule. As w il be shown bel ow, however, we reject that
proof where the required foundational proof of picket sign |oss or
destruction has not been established.
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secondary pi cketing except those occurring at Country Eggs on Decenber 5
and 6, 1986, and that occurring at United Catering on Decenber 3, 1986.
In these incidents the ALJ received the Lhion's testinonial proof of

pi cket sign content w thout the proper foundational proof of sign |oss or

10/ S nce the Lhion was

destruction required by the best evidence rule.
clearly capabl e of producing foundational proof as to other incidents in
whi ch picket signs were used/ we see no reason to apply different rul es
to simlar cases where no such proof was presented. Were the Union has
failed to lay the proper foundation for the recei pt of secondary
testinonial proof of picket sign content, we wll disregard such
secondary proof. (People v. Wjan (1984) 150 Cal . App. 3d 1024, 1030- 31

[198 Gal . Rotr. 277].)

However, disregarding the Lhion's testinony as to sign content
concerning the Decenber 5 and 6 incidents at Gountry Eggs forces us to
deci de whether the General (ounsel's proof is sufficient to support a
finding of a violation even in the absence of proof fromthe Lhion. The
ALJ discredited General ounsel's w tness Joseph Zaritsky, the owner of
Gountry Eggs, because of asserted prior inconsistent statenents,
indifference or hostility to the truth-finding process as denonstrated in

a caval i er

10/ Evi dence Gode 81501 provides: "A copy of a witing is not nade
i nadm ssi bl e by the best evidence rule if the witing is [ost or has been
destroyed w thout fraudulent intent on the part of the proponent of the
evidence." Evidence Gode 81505 provides: "If the proponent does not
have in his possession or under his control a copy of a witing descri bed
in Section 1501, 1502, 1503, or 1504, other secondary evi dence of the
content of the witing is not nade i nadm ssi bl e by the best evidence
rule. This section does not apply to a witing that is al so described in
Section 1506 or 1507 [public record or other docurent in custody of
public entity]."
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attitude to sworn statenents outside of the hearing, and his asserted
hostility to the Uhion's secondary activities. (ALJD at pp. 95-97.)

V¢, however, are not prepared to discredit Zaritsky as the ALJ
has done. In the first instance, we place no reliance on the purported
incidents of hostility to the Lhion's secondary activities. The cases
are legion denonstrating that picket |ine conduct, or conduct occurring
during other concerted activities for that matter, is not to be judged by
the proprieties of draw ng roomconduct. V¢ do not condone the use of
obscene | anguage or gesture, and we condemn out of hand any racial
epithets that may have been used by either side. (See David Feedman (.
(1989) 15 ALRB Nb. 9.) Zaritsky, however, is not to be discredited in

the hearing roomnerely because of his response to the percei ved
unfairness of being forced to participate in a disruptive |abor dispute
not of his naking.

Secondly, we cannot infer fromZaritsky's naive
expression of frustration wth the declarati on preparation process and
hi s i napposite invocation of the FHfth Arendnent that he had a "total
| ack of respect for his sworn word" sufficient to "cast serious doubt
about the veracity of his entire testinony." (ALJDat p. 96.) The
record reflects that Zaritsky did point out inaccuracies in his
decl arati on when he became aware of them (Reporter's Transcript at vol.
V, pp. 139-40.) And, in fact, he did read at |east one of his
decl arations, since the declaration received i n evidence shows his
initialled correction on the first page. (Respondent’'s Exhibit No. 1 at
p. 1.) Ve wll not find a
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| ack of truthfulness in alayman's untutored irritation wth |egal
pr ocess.

Fnally, although there is undoubtedl y inconsi stency between
Zaritsky's in-court testinony as to sign content on Decenber 5 and 6,
1986, and his statenment given to a representative of the Board on January
14, 1987, we do not find such facial inconsistency dispositive of
Zaritsky's overall veracity. The sworn declaration was given sone five
weeks after the events at issue, not the "short tine after the picketing"
nentioned by the ALJ. (ALJD at p. 95.) Mreover, Zaritsky's testinony
as to the sign content on Decenber 5 and 6 is not whol |y i nconpati bl e
wth his uncontradicted testinony as to the sign content on Novenber 21
and 22, 1986, which was corroborated in significant part by General
Qounsel 's other wtness. (See ALJDat p. 86.) In sum we do not find
Joseph Zaritsky unbelievable. V¢ find, rather, that his inconpl ete and
varying testinony as to the content of the Lhion's signs used at his
establ i shnent on Decenber 5 and 6, 1986, is insufficient to establish a
prina facie case of illegal secondary picketing under our Act. Ve wll,
therefore, dismss this portion of the conplaint.

Asimlar result obtains wth respect to the Uhion's conduct on
Decenber 3, 1986, at the warehouse of Lhited Catering. As in the above
incident at Gountry Eggs, we nust disregard the secondary testinony of
UFWpi cket captain Avila as to sign content in the absence of
foundati onal proof of |oss or bona fide destruction as required by the
best evidence rule. However, we agree wth the ALJ that the testinony of
Charles A B anck, president of Lhited Gatering' s parent corporation, and

that of
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Ti mLuberski of Hdden MIla Ranch, were lacking in reasonabl e certainty
as to sign content. In the absence of credi bl e evidence from Gener al
Qounsel 's witnesses sufficient to state a prina facie case, a viol ation
is not established. 1

Illegal Threats

Ve affirmthe ALJ's finding that no illegal threat was
contai ned in the tel ephoned warning given by the Uhion representative
A berto Escalante to Zaritsky on ctober 24, 1986. Escal ante warned that,
because the ULhion was aware of Zaritsky's continui ng busi ness deal i ngs
wth Egg dty, the Lhion was going to foll ow Zaritsky's trucks to
determne who his custoners were, and, having di scovered hi s custoners,
woul d then engage in infornmati onal picketing to informthemof their and
Zaritsky's role inthe Egg Aty dispute. Such a statenent nerely warns
the secondary of the |abor organi zation's intention to engage i n conduct
| egal under our Act. The Board cannot find such a warning an
i npermssi bl e threat because to do so woul d i npinge on the | egal conduct
of which the statenent warns. (N.RBv. Servette, Inc. (1964) 377 US
46, 57 [84 S . 1098, 55 LRRM 2957].)

1 The Board notes that the secondasry activity at issue inthis

incident occurred at the neutral enpl oyer's warehouse, a | ocation not
usual | y anmenabl e to proper consurer infornational picketing. Wile a

| ocation for picketing, or timng thereof, that renders the pickets'
nessage unlikely to reach a consuner audi ence can be evi dence of an

i nproper notive to induce work stoppages or other unauthorized
interference wth a neutral's business (see, e.g., Local 500 M| | nen &
Cabi net Makers (S einer Lunmber o) (1965) 153 NLRB 1285 [59 LRRM 1622],
enf'd (9th dr. 1966) 367 F.2d 953 [63 LRRM 2328], Teansters Local 327
(Arerican Bread (.) (1968) 170 NLRB 91 [ 67 LRRMI 1427], enforcenent den.
on other grounds (6th Ar. 1969) 411 F. 2d 147, 154-55), the failure of
the parties to fully litigate this question prevents the Board from
resolving it on the record now before us.
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V¢ nust reject, however, the ALJ's determnation that Escal ante
nade no threat, when, later in the sane tel ephoni c conversation, he
stated that the Union woul d conti nue to picket Zaritsky's custoners even
if Zaritsky substituted eggs fromsuppliers other than Egg Aty.
Zaritsky's testinony was uncontradi cted (Escal ante did not testify), and
nust be accepted unl ess there is sone reasonabl e basis for not doi ng so.

(Martori Brothers Dstributors v. ALRB (1981) 29 Cal.Sd. 721, 728 [175

Gl .Rotr. 626].) Athough Zaritsky's testinony on this point was
elicited by counsel for Egg Adty, rather than by the direct questioning
of General (ounsel, we do not believe that fact furnishes such a
reasonabl e basis for disbelief. Mreover, the ALJ generally credited
Zaritsky on the contents of his tel ephone conversations wth Escal ante.
VW therefore find that Escal ante threatened Zaritsky wth the comment
that, even if he furnished non-Egg Aty eggs to his picketed custoners,
the Uhion woul d continue to picket them Such a statenent threatens
illegal conduct inasnmuch as it warns of picketing not wthin our
publicity provisos because, if no eggs furni shed by the prinary enpl oyer
Egg Aty are present at the picketed secondary enpl oyers' pl aces of

busi ness, there then exi sts no producer/distributor relati onshi p between
the prinmary and secondary enpl oyers as required by the provisos. A
threat to engage inillegal conduct is anillegal threat. (San Franci sco
Labor Gouncil (lIto Packing Go.) (1971) 191 NLRB 261, 265-266 [77 LRRM
1593], enf'd (9th dr. 1973) 475
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F.2d 1125 [82 LRV 3078] . )%

W also affirmthe ALJ's finding that Escal ante's
statenent to Rchard CGarrott, Chief Executive Oficer of Egg dty, on
Novenber 22, 1986, during the Lhion's picketing at Gountry Eggs, was not
rendered illegal by the secondary boycott provisions of our Act.
Escalante told Carrott that if BEgg Aty did not inmediately reinstate
striking nenbers of the UFW dismss its repl acenent workers, and
reconmence negotiations, the Union woul d pi cket Gountry Eggs' cust oners.
Bven if such picketing conduct were illegal, the fact that the statenent
t hreat eni ng such picketing was nade to the prinmary enpl oyer, rather than
to a neutral secondary, renoves it fromthe secondary boycott provisions
of our Act. 13/ Li kew se we adopt the ALJ's finding that Escal ante did
not state to Carrott that even if Zaritsky ceased supplying Egg Aty eggs
to his custoners the Uhion woul d continue to picket GCountry Eggs.

W find, however, that the UFWviolated the Act when Escal ante
informed Zaritsky that the picketing woul d continue as | ong as Gountry
Eggs continued to receive eggs fromEgg Aty. Wen this statenment was

nade on Novenber 22, 1986, the ULhi on was

QIWE affirmthe AL)'s determnation that Escal ante's direct

request to Zaritsky not to do business wth Egg dty is protected Such a
request, wthout nore, is a nere solicitation to exerci se manageri al
discretion, and therefore does not constitute prohibited threats,
coercion, or restraint. (NLRBv. Servette, Inc., supra, at p. 51.)

13/ Such a result is consonant with the explicit exenption of prinary
conduct fromliability under 81154(d): "Nothing contained in this
par agraph shall be construed to nake unl awful , where not ot herw se
unlawful , any prinary strike or prinmary picketing." (Section
1154(d) (2).)
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engaged in illegal secondary picketing i nasmuch as the picket signs

enpl oyed by the Uhion on that date failed to adequately i nformthe

publ i c, including consuners, of the existence of the prinary dispute and
Qountry Eggs' relationship to that dispute. Vé reject the ALJ's
conclusion that "it cannot be assuned that the 'threat® to continue

pi cketing was a threat to continue unlawful picketing." (ALJD at p. 91.)
Nei ther, however, can it be assuned that it was not. The test of
legality is the probabl e effect on percipient consuners. (Hoffnan v.

Genent Masons Lhion Local No. 337, supra, at p. 1192.) The threat, when

nade to Zaritsky, could only have been perceived as a threat to continue
the conduct then occurring, i.e., illegal conduct. |If a |abor

organi zation fails to adequatel y communi cate that it intends to engage in
| egal picketing, it thereby creates the inpression that it nmay resort to

i11egal nethods, and thereby violates the Act. (San Franci sco Labor

Gouncil, supra.) Wen a union warns that it wll continue picketing that

is ongoing, it assunes the risk that the picketing that is occurring nmay
be illegal. Here the Whion nust bear the consequences of threatening to
continue illegal picketing.

As to the statenents nade by UFWpi cket captain Mguel Canacho
to the manager of (bco's Restaurant and to Ti mLuberski on Novenber 26,
1986, during the picketing of Goco's, we uphold the ALJ's determnation
that Camacho's threat to picket even in the absence of Egg Aty eggs at
Goco's violates the Act as a threat to engage in illegal conduct.
However, we also find all other warnings and statenents by Camacho found

permssible by the ALJ to
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be violative of the Act. Ve reject intoto the ALJ's anal ysis that
threats to continue picketing at Goco's and at other custoners of H dden
Milla as long as those busi nesses continued to deal wth Hdden Mlla
real |y neant that picketing would continue as long as they recei ved Egg
dty eggs fromHdden Mlla. Both Escal ante and Camacho had nade threats
to secondaries indicating that the object of the Union' s picketing was to
pressure Hdden Villa, not nerely to pressure Egg Aty by exerting

I nfl uence on its cust oners.ﬂl Vé will not place the burden on
secondaries to denonstrate that they were unaware the warni ngs were
directed at parties other than thensel ves when the statenents are
facially clear that they are ained at the secondaries rather than the
prinary. The best that can be said of Camacho' s statenents to Luber ski
and Goco' s manager Bl anchette is that they are anbi guous as to the extent
of the Lhion's intended picketing. Anbiguous threats, however, wll be

construed agai nst the union. (Butchers Union Local 506 (Goors

Distributing C.) (1983) 268 NLRB 475, 478 [115 LRRM 1024].) W¢

therefore find that Camacho's warnings illegally threatened picketing
I ndependent of a producer/distributor relationship between Egg Aty and
Hdden MIla or between Egg dty, Hdden Mlla, and Hdden Mlla' s

. . 15/
cust oners such as Goco' s. —

14/ The ALJ found that even UFWof ficial Ben Maddock had nade a
simlar, but uncharged, threat to Hdden Villa. (ALJD at p. 113, n. 54.)

157 e find Camacho's denand for a signed letter stating that Qoco' s
woul d cease doi ng business wth Hdden Milla violative

(fn. 15 cont. on p. 24)
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V¢ adopt the ALJ's findings and conclusions as to all ot her
charged and/or litigated violations of the secondary boycott provisions
16/
of our Act.—

Subsequent Legal Questi ons

The Board provided the parties the opportunity, after

exceptions had been filed, to brief tw additional |egal questions

(fn. 15 cont.)

of the Act for the same reason. The fair inplication of the letter
denand is that picketing woul d continue, even in the absence of Egg Aty
products at Goco's, until Goco's ceased doi ng business wth Hdden M1 a.
Such a condition for picket line wthdrawal threatens illegal picketing
and viol ates the Act.

E/Although we approve the ALJ's exposition of the limts on an

adm ni strati ve agency's conpetence to engage in constitutional

adjudi cations (see ALJD at pp. 25-26), we wll address the Lhion's
"constitutional argunent” based on the fourth proviso to the secondary
boycott provisions of our Act. Snply put, the Uhion argues that any
regul ation of its picketing is forbidden by the fourth proviso s ban on
the prohibition of constitutionally protected publicity, including

pi cketing. The Uhion's argunent, however, goes conpl etely agai nst the
case lawinterpreting the regul ation of picketing. Picketing, because of
i ts non-speech conponents, is not the | egal equival ent of pure speech.
(Hughes v. Superior Gourt (1950) 339 Us. 460, 464-65 [70 S . 718, 26
LRRM 2072].) PR cketing, in fact, is clearly entitled to less F rst
Arendnent protection than a pure speech formof publicity such as
leafletting. (Horida Quf Goast Building Trades Gouncil, AFL-AQ .
NLRB (I1th dr. 1986) 796 F.2d 1328, 1332 [123 LRRM2001].) Picketing
publicity that asks consuners to boycott secondary enpl oyers rmay be
banned w thout running afoul of the First Arendnent. (Tree Fruits,
supra.) Athough a state could, if it so desired, regul ate picketing as
if it were identical to pure speech, it need not do so if the picketing
is doneinanillegal manner or for an illegal purpose. (Hughes, supra,
at pp. 465-66.) The Sate of Galifornia wll find unl anful and enjoin
picketing that is untruthful. (Mugill Brothers, Inc., supra, at pp. 508-
09.) Such regulation of picketing does not violate constitutional free
speech protections. (l1d. at p. 512.) Thus we do not abridge the Lhion's
state or federal free speech rights by requiring that its picketing
publicity requesting the public to boycott secondary enpl oyers truthfully
advi se that public of the nature of the prinary |abor dispute and the
secondary's relationship wthit.
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that arose subsequent to the close of the hearing and the i ssuance of the
ALJ' s Decision. The first concerns the effect of the US Suprene

Qourt's decision in Edward J. DeBartolo Gorporation v. Horida Qul f Qoast

Bui | ding and Gonstruction Trades Gouncil, AFL-AQ O and the National Labor
Rel ati ons Board (DeBartol 0) (1988)
—US 108 S Q. 1392, 128 LRRM2001] on the legality of the

conduct at issue herein. The Uhion argues that DeBartol o nakes picketing
publicity under the ALRA considered as the equival ent of non-picketing
publicity under the NLRA inmmune to statutory regulation. In DeBartolo
the court determned that peaceful, truthful leafletting, not wthin the
publicity proviso of the national act, was neverthel ess not intended to
be regul ated by 88(b)(4) of the national act. The court, follow ng the
anal ysis of the Gourt of Appeals, found that the legislative history of
that section reveal ed no concern to prohibit such conduct. Ve find
DeBartol o i napplicable to the conduct we have found viol ative of the
secondary boycott provisions of our Act.

Inthe first instance, DeBartol o concerns |eafletting, not
picketing as is the issue herein. Both the Suprene Gourt and the Gourt
of Appeal s sharply distinguished the protection avail able to picketing

fromthat relevant to non-picketing publicity. (DeBartolo, supra, at p.

1400; Horida Qi f Goast Building and Construction Trades Gouncil v. N.RB
(I'th dr. 1986) 796 F.2d 1328, 1332-1334 [123 LRRM 2001].) Secondly,

nei ther 88(b)(4) of the national act nor the legislative history thereof,
denonstrates an intention to reach and prohibit the leafl etting at issue

in DeBartolo. It is, however, conpletely different wth the
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picketing at issue in this case. Qur Act clearly indicates that "do not
patroni ze" picketing is prohibited unl ess specified conditions are net,
and establ i shes that only under such conditions is such conduct
permtted. (See Frst and Second Provisos in footnote 3, supra.) Thus

DeBartol o, which establishes the legality of non-picketing "do not

patroni ze" publicity, for which there is no indication that such conduct
was intended to be reached by the national act, is inapposite to the

pi cketing "do not patronize" publicity which our Act specifically
prohibits in the absence of conditions that establish the exclusive
grounds for its use. In any case, we construe DeBartol o as applicable to

truthful publicity. (See, e.g., Sorer Cormuni cations, Inc. v. National

Associ ation of Broadcast Enpl oyees and Technicians, AHL-Q O (6th Qr.
1988) 854 F.2d 144, 146 [129 LRRM 2129], Lhited S eel workers of Ameri ca,
AFL-AQ O (Pet, Inc.) (1988) 288 NLRB Nb. 133 [128 LRRVI1161].) Thus, even

if DeBartolo were applicable to the Lhion's picketing herein, it woul d
not prevent a finding of violation based on a failure to truthfully
advi se the public as required by statute.

The second | egal issue on which the Board recei ved briefing
subsequent to the filing of exceptions concerns the effect of the results
of the decertification election held at Egg Aty on Novenber 3, 1986.

The tally of ballots issued by the Regional Drector on April 22, 1988,
showed the Lhion to have lost the election. Eyg Aty clains that since
only a "currently certified" |abor organi zati on nay engage i n do not

pat roni ze publicity under the second proviso of our secondary boycott
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statute, the election | oss as of Novenber 3, 1986, renders the Unhion's

pi cketing subsequent to that date illegal. Egg Aty also argues that the
Lhion's ability to engage in do not patronize picketing | apsed wth its
initial certification year, citing Kaplan's Fruit & Produce (., Inc.

(1977) 3 ALRB No. 28.

W reject the latter argunent based on the Board' s

decision in Nsh Noroian Farns (1982) 8 ALRB Nbo. 25 whi ch provides that a

union is certified until decertified even after the expiration of the
initial certification year. (ld. at pp. 14-16.) Athough we find nerit
in Bgg Aty's argunent that the "at your peril" doctrine adopted in N sh
Noroi an, supra, shoul d be properly extended to a | abor organi zation that
engages in secondary activities (for which it nust be certified) after a
decertification election, we find that the "rel ati on back" aspect

of that doctrine is properly applied at the tinme of the tally of
ballots, not at the date of the election.ﬂl It is only at that tine

that a | abor organi zati on can assess the cl oseness of the

17 The "at your peril"” rule, sonetines called the "Mke O Connor" rul e

fromMke O Gonnor Chevrol et -Bui ck-GVC Go, Inc. (1974) 209 NLRB 701 [85
LRRM 1419], enforcenent den. on other grounds sub.nom NLRB v. Mke
0*@nnor Chevrol et-Bui ck-GWC Go., Inc. (8th dr. 1975) 512 F. 2d 684 [ 88
LRRM 3121], states that an enpl oyer who refuses to bargain, or nmakes

uni l ateral changes, followng a |loss by an i ncunbent union in a
decertification or rival -union el ection and pending resol ution of the
union's el ection objections does so at his own risk. If the union's
objection are dismssed, no liability results as the Board s
decertification order "relates back” to the tine of the enployer's
conduct. |If the union' s objections are sustai ned, the enpl oyer's conduct
results inliability since the Board s order setting aside the el ection
retrospectively validates the bargai ning rel ati onshi p then existing.

(See, e.g., Nsh Noroian Farns (1982) 8 ALRB Nb. 25 at pp. 11-14, and see
al so Dow Chemical (. Texas Dvision v. NLRB (5th dr. 1981) 660 F2d 637,
654 [108 LRRM 2924] .)
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el ection and the relative |ikelihood of prevailing on its objections.
(Id. at p. 16.) Applying the relation back portion of the "at your
peril" doctrine in this case woul d make any subsequent Board
decertification order effective only fromthe date of the tally of
ballots. S nce the Whion engaged i n no secondary conduct of record after
that date, the application of that doctrine cannot affect the outcone of
this case.
Remedy

Ve find nerit in BEgg Aty's exception to the ALJ's failure to
provide for the mailing of notice to affected agricul tural enpl oyees
insofar as the exception requests that the renedy be tailored to the
General Qounsel''s prayer. Ve find no reason for entirely omtting a
nai ling requirenent, especially inasnuch as the mailing requirenent is
now anong the Board s "usual requirenent[s]" for di ssemnating

information about its renedial actions. (lkegawa Brothers (1982) 8 ALRB

No. 90 at p. 66.) WV wll limt the nailing of notice, however, to those
agricul tural enpl oyees who were enpl oyed by Egg Aty during the
occurrence of the unfair |abor practices at issue here. (M B

Zani novich, Inc. (1980) 6 ALRB No. 23 at p. 2.)

Wiile we do not find, in this case of first inpression, factors
inthe Lhion's conduct that would justify inposing the publication
requi renents urged by Egg Aty, i.e., in the Lhion's nenbers' nagazi ne
and | ocal newspapers, (cf., e.g., Newspaper and Mail Deliverers' Uhion of
New York (Raritan Periodical Sales) (1985) 277 NLRB 576 [ 120 LRRV 1338],
and NNRB v. Hectrical Wrkers (IBEW Local 3 (2d dr. 1984) 730 F. 2d 870
[115 LRRVI 3436]), we do find it appropriate to direct the Lhion also to

nai |
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copi es of the notice herein to enpl oyers wth respect to whomthe Uhion's
conduct was found to be violative of the Act. Such a nailing serves the
necessary function of informng the nost directly affected entities of
our resolution of issues never previously addressed by the Board.

W also find nerit in BEgg Aty's exception to the ALJ's failure
to recogni ze a danages renedy under the ALRA for illegal secondary
boycott activity. Ve are unpersuaded by the ALJ's rejection of the
danmages renedy based sol ely on the absence of an explicit nention of such
a renedy in section 1160.3 and the omssi on of a danages cause of action
inour Act simlar to that provided in section 303 of the NNRA (ALJD at
p. 162.) The California Suprene Gourt has already indicated that the
absence of specific authorization for a renedy enpl oyed by the Board is
not dispositive of the propriety of that renedy. (Harry Carian Sal es v.
ALRB (1985) 39 Gal.3d 209, 229 [216 Cal . Rotr. 688] absence of specific

statutory authorization for bargai ning order based on NLRB v. Qd ssel

Packing (o. (1960) 395 U S 575 [89 S (. 1918] does not prevent Board

frominposi ng such order in appropriate cases.) The limting criterion
for the inposition of renedial neasures by the Board is whet her any such
renedy i s reasonably necessary to effectuate the policies of the Act.

(Harry Garian Sales, supra, at p. 227, n. 10.) Ve therefore find the

absence of specific authorization for a danages renedy in section 1160. 3

not controlling if that renedy is otherw se appropriate on the
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facts of any given case. 18/ Wiere our Act's proscription of

i1l egal secondary conduct is advanced by protecting the public's and
parties' interests in deterrence and conpensation, the
awardi ng of purely conpensatory damages is within the Harry

) 19/
Carian Sales rule. —

Nor do we find controlling the absence fromthe ALRA of a cause
of action for danmages for illegal secondary conduct as provided by
section 303 of the national act. The legislative history of section 303
indicates that the section was added in furtherance of interests in
conpensati on and deterrence because federal legislators of that tine did
not believe the national board could admni ster a danmages renedy. 20/ The

structure of the

18/ Recent appel | ate court decisions in Maggi o v. ALRB (1987)
194 CGal . App. 3d 1329 [240 Gal . Rotr. 195] and Sam Andrews' Sons v. ALRB
(1988) 47 Cal .3d 157 [253 Cal . Rotr. 30] are not to the contrary. In
Maggi o, legislative history, specific statutory | anguage, and the
principle of avoiding the creation of surplus |language in a statute
prevented the awardi ng of the nmakewhol e renedy for a | abor organization's
bad faith bargaining. (ld. at pp. 1332-1334.) In SamAndrews’ Sons the
Suprene Gourt found the absence of specific authorizing | anguage in
section 1160.3 as required by Gode of Avil Procedure section 1021
prevented the Board s inposition of attorney's fees and costs. (ld. at
pp. 171-73.) Such concerns do not operate in this context to prevent the
Board fromawardi ng damages for illegal secondary conduct.

19/ The Board, of course, has no jurisdiction to i npose punitive

danages under our renedial authority. (See, e.g., WlliamDal Porto &
Sons, Inc. v. ALRB (1987) 191 Gal . App. 3d 1195, 1204 [237 Cal . Rotr. 206].)
To | eave egregious violations of the Act wthout significant sanction,
however, woul d |i kew se defeat, not pronote, the policies of the Act.
(Harry Carian Sales, supra, at pp. 223-224.)

20/ Senator Taft of Chio, principal sponsor of the National Labor

Rel ations Act, stated that, "V& considered naking it [i.e., an action for
conpensat ory danages] a procedure through the Nati onal Labor Rel ations
Board also, but it is not felt I think by any of

(fn. 20 cont. on p. 31)
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ALRA, however, denonstrates no such rel uctance to allowthe Board to
admni ster a danages renedy under appropriate circunstances. The

avai lability of the nmakewhol e renedy agai nst enpl oyers who engage i n bad
faith bargaining that causes a loss in pay to their agricul tural

enpl oyees denonstrates that the | egislators who created the ALRA harbored
no doubts as to the Board's ability to determne the financial |osses
caused by the enployer's bad faith bargai ning. Ve thus have no reason to
defer to an assessnent of our technical conpetence that was not shared by
the franers of our Act.

Moreover, it is clear under controlling principles of
preenption lawthat, if the Board does not afford persons injured by
illegal secondary activities a forumto denonstrate and recover their
| osses, no such recovery wll be available in the civil courts of the
Sate of Galifornia. This is because conduct that is arguably either
protected or prohibited under our Act is wthin the exclusive

jurisdiction of the Board. (Kaplan's Fruit & Produce . v. Superi or

Gourt, supra, at pp 67-68, citing San O ego Building Trades Gouncil v.

Garnon (1959) 359 U S 236 [43 LRRMVI 2838] ')g/ The conduct that causes

econom c danage to

(fn. 20 cont.)

those on the other side of these questions that the Labor Board is an
effective tribunal for the purposes of trying to assess danages in such a
case. | do not think anyone felt that that particular function shoul d be
inthe Board. So, if such renedy is to be provided at all, if thereis
to be any recourse for financial |osses caused by unions, it nust be by
direct suit, as proposed by the anendnent..." (2 Legislative Hstory of
t he Lakigr7 1I\/§anagenent Rel ations Act, 1947 (50th anniversary edition, 1985)
at p. :

21/ : L _ _
= Qur exclusive jurisdiction over conduct anounting to an unfair

| abor practice is nade explicit by section 1160.9: "The procedures set
forth in this chapter shall be the excl usive nethod of redressing unfair
| abor practices."” (Enphasis added.)
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secondary enpl oyers enneshed in a | abor dispute not of their own naking
I's precisely the conduct prohibited by section 1154(d) of our Act.
Therefore no Galifornia civil court would have jurisdiction to hear a

danages claimfor conduct violative of that section. (Kaplan's supra, at

p. 74 injunction agai nst picketing that bl ocks access obtai nabl e since
Board's authority to prevent coercive picketing provides insufficient
relief; see also H Rancho Lhified School District v. National Education

Associ ation (1983) 33 Cal.3d 946 [192 Cal . Rotr. 123] school district's

tort action for damages arising fromillegal strike preenpted by Public
Enpl oynent Rel ations Board s exclusive jurisdiction to determne legality
of strike.) To deprive secondary enpl oyers of a purely conpensatory
darmages renedy in either the civil courts or before this Board woul d,

however, create precisely the situation condemmed by the Harry Carian

Sales court, viz., it would | eave potentially egregious violations of our

statute wthout significant sanction. (Harry Garian Sales, supra, at pp.

223-224.) V¢ wll not adopt an interpretation of our Act repugnant to
its underlying principles and polici es.

Therefore, since neither the absence of specific
statutory authorization nor the absence of a specific statutorily created
cause of action in our Act prevents the Board fromappl ying a renedy that
wll effectuate the policies underlying the proscriptions of illegal
secondary boycott activity in our Act, we wll allow any person injured
in his or her business or property by reason of conduct in violation of
section 1154(d) of our Act to participate, by intervention if necessary,

in the conpl i ance
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proceedi ngs which shall followour liability determnation herein in
order to determne the extent of the conpensatory danages, if any, to

whi ch he or she nmay be entitled fromthe Lhion. No damages shal | be

awar ded, however, for any conduct which was not proved to be in violation
of section 1154(d) in these liability proceedings. The Regional D rector
shall inplenent this provision of our Oder in conformty wth the
procedures and practices set out in Title 8 GCalifornia Gode of

Regul ati ons, section 20290, et. seq. 22/

GROER

Pursuant to Labor (ode section 1160. 3, Respondent, Uhited Farm
Wrkers of Anerica, AFL-AQ its officers, agents, and representatives,
shal | :

1. QGease and desist from

(@) Inducing or encouraging any individual enpl oyed by the

Federal Transportation/Federal Produce ., the Long Beach Terminal, and
the Metropolitan Stevedore Gonpany at Termnal Island or any ot her person
to engage in a refusal in the course of his/her enpl oynent to use,
nmanuf act ure, process, transport, or otherw se handl e or work on any
goods, articles, naterials, or commodities, or to performany services
wth the object of forcing or requiring any person to cease using,

selling, transporting, or

22/ The Regional D rector upon recei pt of our decision herein shall

notify Federal Transportation/ Federal Produce (o., the Long Beach
Termnal, the Metropolitan Sevedore Go. at Termnal Island, Gountry
Eggs, Sam's Produce, (oco's Restaurant, Hiughes Market, Lucky Mrket and
Bob's Big Boy Restaurant of their potential interest in future conpliance
proceedings in order to facilitate the preparati on of any danages
specification that nay be required i n those proceedi ngs.
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otherw se dealing in the products of The Careau G oup, dba Egg Aty or Tim
Luberski, dba Hdden Milla Ranch, or to cease doi ng busi ness wth The
Careau Goup, dba Egg Aty or TimLuberski, dba Hdden Villa Ranch.

(b) Threatening, coercing, or restraining Tim
Luberski, dba Hdden Villa Ranch, Gountry Eggs, Sams Produce (., (oco's
Restaurant, Hughes Market, Lucky Market, and Bob's B g Boy, as found
herein, or any other person, wth an object of forcing or requiring any
person to cease using, selling, transporting, or otherw se dealing in the
products of The Careau QG oup, dba Egg Aty or TimLuberski, dba H dden
Milla Ranch, or to cease doi ng busi ness wth The Careau G oup, dba Egg
dty or TimLuberski, dba Hdden Mlla Ranch.

2. Take the followng affirmative action designed to
effectuate the policies of the Act:

(a) Gonpensate any person who has been injured in his or her
busi ness or property by reason of conduct found to be in violation of
section 1154(d) of the Act herein which occurred between Cctober 23, 1986
and January 26, 1987.

(b) Post at its offices and neeting halls copies of the
attached notice. Qopies of said notice, on forns provided by the Salinas
Regional Drector, after being duly signed by Respondent Uhion's
representati ve, shall be posted by Respondent Unhion i nmedi ately upon
recei pt thereof, and be maintained by it for 60 days thereafter, in
conspi cuous places, including all places where notices to nenbers are
custonarily posted. Reasonabl e steps shall be taken by Respondent to

insure that said notices are not
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altered, defaced, or covered by any other naterial.

(c) Mail copies of the attached notice, in all
appropriate | anguages, wthin 30 days of issuance of this Oder, to all
agricultural enpl oyees of The Careau G oup, dba Egg Aty from QGct ober 23,
1986, to January 26, 1987.

(d) Mail copies of the attached notice, in all
appropriate | anguages, wthin 30 days of issuance of this Oder, to the
conpani es, busi nesses, or individual s naned in paragraph 1 above, for
posting, if they desire to do so, at any of the sites involved in this
pr oceedi ng.

(e) Notify the Salinas Regional Drector, in witing,
wthin 20 days fromthe date of this Qder, what steps Respondent has
taken to conply herew th.

The Second Amrended Conpl aint is dismssed as to those portions
i n whi ch Respondent has not been found to have viol ated the Act.

DATED  August 7, 1989

BEN DAVI D AN Chai r man’>/
GREQRY L. GONOT, Menber

| VONNE RAMCS R CHARDSON, Merber

JIMBLLIS, Menber

28/ The signatures of Board Menbers in all Board Decisions appear

with the signature of the Chairman first (if participating), followed by
the signatures of the participating Board Menbers in order of their
seniority.
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NOM CGeE TO ALL MEMBERS

Pursuant to the Oder of the Agricultural Labor Relations Board, and in
order to effectuate the policies of the Agricultural Labor Relations Act,
we hereby informyou that:

VE WLL NOT i nduce or encourage any individual enployed by the Federal
Transportation/ Federal Produce ., the Long Beach Termnal, and the
Metropol itan S evedore Conpany at Termnal Island, or any other person to
refuse in the course of his enpl oynent to use, nmanufacture, process,
transport, or otherw se handle or work on any goods, articles, naterials,
or commodities, or to performany services wth the object of forcing or
requiring any person to cease using, selling, transporting, or otherw se
dealing in the products of The Careau Goup, dba Egg Aty or Tim
Luberski, dba Hdden Mlla Ranch, or to cease doi ng busi nhess wth The
Careau Goup, dba Egg Aty or Ti mLuberski, dba Hdden Villa Ranch.

VE WLL NOT threaten, coerce, or restrain TimLuberski, dba Hdden Villa
Ranch, Gountry Eggs, Sams Produce (., (oco's Restaurant, Hiughes Mrket,
Lucky Market, and Bob's Big Boy, or any other person, wth an object of
forcing or requiring any person to cease using, selling, transporting, or
otherwse dealing in the products of The Careau Goup, dba Egg Aty or

Ti m Luberski, dba Hdden Mlla Ranch, or to cease doi ng busi ness wth The
Car eau Group, dba Egg dty or Tim Luberskl dba H dden M Il a Ranch.

VE WLL GOMPENSATE any person who has been injured in his or her business
or property by reason of conduct whi ch has been found by the Agricul tural
Labor Relations Board to be in violation of section 1154(d) of the Act
whi ch occurred between ctober 23, 1986, and January 26, 1987.

DATED UN TED FARM WIRKERS OF AMER CA
AFL-A O
By: .
(Represent ati ve) (Title)

If you have a question about your rights as farmworkers or about this
Notice, you may contact any office of the Agricultural Labor Rel ations
Board. (nhe office is located at 112 Boronda Road, Salinas, California.
The tel ephone nunber is (408) 443-3161.

This is an official notice of the Agricultural Labor Rel ations Board, an
Agency of the Sate of California.

DO NOI RFEMOVE R MUTT LATE



CASE SUMVARY

Lhited Farm VWrkers 15 ALRB No. 10

of Anerica, AFL-A O Case Nos. 86-(-14- SAL( XY

(The Gareau Goup, dba Egg dty) 86- (- 14- 1- SALUK)
86- CL- 21- SAL

Backgr ound

Fol l owi ng the col | apse of contract negotiations, the Uhited FarmVWrkers
of Anerica, AFHL-A O (U”Wor Uhion) comrenced strike action agai nst The
Careau Goup dba Egg Aty (Egg Aty or Charging Party). In conjunction
wth that strike activity, the Lhion engaged i n secondary conduct agai nst
sellers and distributors of Egg Aty's products. The Uhion pi cket ed
nunerous commercial entities including restaurants, food stores, and
internediate distributors requesting the public to wthdraw its patronage
fromthe picketed entities. In conjunction wth these picketing
activities, Lhion agents nade statenents to agents or representatives of
the picketed entities warning that picketing would continue in the
absence of actions specified by the Union. The Unhion al so fol |l owed trucks
containing Egg Aty products to the Long Beach Termnal and Term nal
Island, and picketed Egg Aty products at those | ocations.

ALJ Deci sion

The ALJ found that the legislative intent of the secondary boycott

provi sions of the Agricultural Labor Relations Act (ALRA or Act) was to
bal ance | abor organi zations' interest in publicizing as wdely as
possible their prinary | abor disputes and appealing to consuners to
support themin those disputes, wth the interest of secondary entities
to avoi d undue entangl ement in |abor disputes not of their own naki ng.
The publicity provisos of the Act create an ordered sequence of publicity
techni ques that accommodate both interests. The ALJ therefore found t hat
a certified | abor organi zation, such as the Uhion herein, could engage in
pi cketing publicity that requests the public to wthdraw its patronage
frompicketed entities as long as that publicity truthfully advi ses the
public of the existence and nature of the Lhion's prinary |abor dispute
and the rel ationship of picketed secondary entities to that dispute.
Were the publicity adequately di sclosed the required infornation, the
ALJ found no violation; where the Lhion's infornational disclosure was

I nadequate, the ALJ found violations. The ALJ al so determned t hat
statements by the Lhion's agent to pi cketed secondary enpl oyers that

i nfornational picketing would continue while the secondaries continued to
receive Egg Aty products was protected under the ALRA as a warning to
engage in legal consuner picketing. The Lhion agent's threat to conti nue
pi cketing secondaries even in the absence of Egg Aty products at the

pi cketed sites was found by the ALJ to violate the Act. The Lhion's
conduct at the Long Beach Termnal and Termnal |sland, which resulted in
nenbers of the | ongshorenen's union refusing to load Egg Aty products,
was found by the ALJ to violate the Act as illegal work stoppage

I nducenent s



The ALJ also found that the Lhion illegally threatened the driver of a
delivery truck carrying Egg dty products to the Long Beach Termnal, and
illegally threatened the manager of the Termnal Island facility wth an
i11egal work stoppage.

Boar d Deci si on

The Agricultural Labor Relations Board (ALRB or Board) adopted the ALJ's
interpretation of the |egislative bal ance struck by the secondary boycott
provisions of the ALRA and affirned his finding of violations. The
Board, however, rejected the ALJ's totality of the circunstances test for
determni ng the adequacy of a | abor organi zation' s infornation disclosure
under the Act's publicity provisos. The various channel s of communi cation
used by the union, e.g. picket signs, chanting, and union flags, cannot be
aggregated to create one conposite acceptabl e nessage. Rather, at |east
one channel of commnication nust contain all elenents of information
necessary to neet the truthful ly advising requi renent of the statute,

whi l e other nedia used by the union nust abstain fromfal se or msl eadi ng
statenents. The Board, while finding in two instances that the General
Gounsel had failed "to establish a prima facie case, also rejected the
ALJ' s reliance on the Lhion's testinonial proof of picket sign content in
t he absence of foundational proof of sign |oss or destruction as required
by the best evidence rule. The Board found additional instances of

illegal threats when it credited a witness discredited by the ALJ who
stated that the Lhion's agent had warned of continued pi cketing even in
the absence of Egg dty's products at the secondary's custoners'

busi nesses, when the agent stated that illegal picketing would continue in
the absence of conpliance with the Unhion's denands, and when the agent
varned that picketing woul d continue as | ong as secondaries did busi ness
wth a particular internediate distributor even in the absence of receipt
of Egg Aty products. The Board rejected the Charging Party's argunents
that all infornation used by the Union to truthful ly advise the public had
to be contai ned on each and every picket sign used, that the Unhion coul d
only make indirect appeals to the public to wthdrawits patronage from

pi cketed entities, and that the Lhion's ability to engage in do not

pat roni ze pi cketing | apsed at the end of the Uhion's initial certification
year. The Board also rejected the Lhion's argunent that its picketing was
absolutely protected under the federal and CGalifornia constitutions as
guaranteed by the fourth publicity proviso of the Act. In additionto
ordering the Lhion to cease and desist fromits illegal conduct, the Board
ordered the Lhion to nail copies of its renedial notice to workers

enpl oyed by Charging Party during the illegal conduct, and to secondary
enpl oyers as to whomthe Lhion's conduct was found to violate the Act.

The Board al so ordered the Lhion to conpensate any person injured in his
or her business or property by reason of conduct found to have viol at ed
the secondary boycott provisions of the Act.

* * *

This Case Sunmmary is furnished for information only and is not an
official statement of the case or of the ALRB.

* * *
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STATEMENT (F THE CASE
MRV N J. BRENNER Administrative Law Judge: This case was heard by ne on
10 hearing days fromMarch 23 - April 7, 1987 in Los Angel es, Galifornia.

The original Conpl aint was based on charged filed by The Gareau G oup dba
Egg Aty (hereafter referred to as "Egg Adty") and Ti mLuberski dba
Hdden Mila Ranch (hereafter referred to as "Hdden M1la") between
Qctober 20 and Decenber 16, 1986. 1 A Second Anended Gonpl aint was fil ed
on February 18, 1987. During the hearing, on March 24, 1987, General
Qounsel filed an "Amendrment to Second Anended Conpl aint.™ Uoon the
entire record, 2 I ncl udi ng ny observations of the deneanor of the

W tnesses and after careful consideration of the argunents and briefs
submtted by the parties, | nmake the fol |l ow ng:

FI ND NS GF FACT

. Jurisdiction

Respondent (also referred to as the "UFW or the "Uni on")

admtted, and | so find, that it is nowand at all naterial tinmes

Ytnl ess ot hervi se desi gnated, all dates refer to 1986.

2I—Iereafter, General Gounsel's exhibits wll be identified as "GC ",
Respondent ' s exhibits as "Resp's __", and Charging Parties’ as "CP. —".
References to the Reporter's Transcript will be noted as (Vol une: page).
Ref erences to General Qounsel's Post-l—baring Brief will be "GC's Post-
Hearing Brief, p. ", Charging Parties' as "Egg Adty's Post-Hearing
Brief, pp — " or "Hdden MIla s Post-Hearing Bnef p. __," and
Respondent "s as "Resp's Post-Hearing Brief, p.



has been a | abor organi zati on wthin the neani ng of Labor Code section
1140.4(f). Respondent al so admtted, and | so find, that Karl Lawson and
A berto Escalante were at all tines nentioned in the Second Arended
Conplaint its representatives and agents.

Respondent wthdrewits affirnmati ve def ense whi ch had al | eged
that the ALRB did not have any jurisdiction to hear any natters
presented in the case. (Il: 102)

Charging Party Egg Aty admts, and | so find, that it is now
and has been at all material tines an agricultural enployer wthin the
neani ng of Labor Code section 1140.4(c).

I1. GCertified Bargai ning Representative

| find that Respondent UFWis the certified bargai ning
representative for Egg Aty's agricultural enpl oyees. | take
admnistrative notice of the fact that on July 7, 1978 and in Case No. 75-
RG 21-Mthe ALRB certified the UFWas the bargai ning agent for all of Egg
dty's agricultural enpl oyees enpl oyed at its egg producing facility
| ocated in Morpark, CGalifornia and its hatchery and routing operation
located in Arroyo G ande and N pono, Galifornia.
[11. Dsmssals

h April 2, 1987 | allowed the General Gounsel to dismss
Paragraphs 11, 29, and 30 from the Second Anended Conplaint (MIl: 16-
17).
V. The Alleged Unfair Labor Practices

The Second Anended Conpl aint generally al |l eges two types of

violations. Frst, it alleges that Respondent through its



agents established picket lines at various restaurants and supernarkets in
the Los Angel es area urging a boycott of Egg Aty products agai nst whomi t
was on strike but failed to identify for the sake of consuners the true
nature of the | abor dispute between Egg Aty and Respondent or the

rel ati onshi p between the restaurant or supernarket and Egg Aty and/or its
di stributors.

Second, the Gonplaint alleges that Respondent followed Egg Aty
products to Long Beach and Termnal |sland docks, where they had gone to
be exported, and established picket lines in order to encourage and i nduce
enpl oyees of said docks to refuse to handl e or performservices on the Egg
dty products.

Respondent is alleged to have viol at ed sections
1154(d) (i) (2) and 1154(d) (ii)(2) of the Agricultural Labor
Rel ations Act (hereafter "ALRA' or "Act.")

V. Bvidentiary Rulings

A The Hearsay D spute

A nunber of General (ounsel's w tnesses testified wthout
obj ection regarding the content of the U8 picket signs utilized at the
various locations set forth in the Second Arended Conpl aint. General
Gounsel and Charging Party Egg Aty assert that though this was hearsay
evidence, it was admssible, either as an admssion of a party (Evi dence
(ode section 1220) or as an aut horized adm ssi on (Evi dence CGode section
1222). (See GC's Post-Hearing Brief, p. 38, Egg dty' s Post-Hearing
Brief, p. 46). However, when Respondent attenpted to present evidence
t hr ough



testinony as to what the picket signs said (testinony that woul d often
differ substantially fromthat of w tnesses presented by the General
Qounsel ), the existence of synbols or other statenents on the URWf| ags
at the picket sites, and what the pickets nay have been chanting, both
the General ounsel and Charging Parties tinely objected on the grounds
that such evi dence was being offered for the truth, was therefore
hear say, and as there was no exception covering it, should be excl uded. 3
(IX 48, 54) As argued by the General Qounsel: "S nce section
1154(d) (2) does not prohibit truthful picketing, then the words on the
pi cket signs would go to prove the natter stated, and that is what is at
i ssue. Qonsequently, the Hearsay Rul e excludes such testinony." (Ephasis
added) (GC's Post-Hearing Brief, p. 37.) (See also discussion at |IX
105- 117)

| initially overruled the objections and al | oned the testinony
to cone into evidence for the Iimted purpose of showng that in fact,
statenents were nade. (IX 50-51, 53-54, 104-106, 114). | enphasi zed
that ny ruling was tentative, and | invited the parties to discuss the
| egal issues involved in their post-hearing briefs after which | woul d
nake a final ruling. (X 42-44) In the neantine, | granted General
Qounsel 's and Charging Parties' request that they be deened to have
continuing objections to any further testinony of this nature. (IX 53;

X 42-44)

i the sane tine it was argued that the "Best BEvidence Rule" al so
warranted the exclusion of this testinony, infra

-5-



Rul i ng

| decline to exclude this evidence because | do not regard it as
hearsay. As stated by Wtkin: "'There is a wel|l-established exception
or departure fromthe hearsay rul e appl ying to cases in which the very

fact in controversy is whether certain things were said or done and not

as to whether these things were true or false, and in these cases the
words or acts are admssible not as hearsay but as original evidence.'

(People v. Henry (1948) 86 C A 2d 785, 789, 195 P.2d 478. In these

situations, the words thensel ves, witten or oral, are 'operative facts,
and an issue in the case is whether they were uttered or witten." 2
Wtkin, Gal. Bvidence, (3d ed. 1986) The Hearsay Rul e, section 588, pp.
561-562 (Atations Qntted.) See al so Jefferson, 2 CGal. Evi dence
Benchbook (2d ed.) (Cont.Ed. Bar 1982) section 1.6, p. 76, section 3.2,
p. 156.

There are nunerous California cases applying the
operative facts principle. See e.g., Geenblatt v. Minro (1958) 161
Cal . App. 2d 596, 601, 326 P.2d 929 (|l aw enforcenent officer's statenent

that a wonan asked himto buy a "mst" whi ch she described as contai ni ng
al cohol was admtted not for the truth of whether the drink contained

al cohol but for whether an act of solicitati on had been nade); People v.

Patton (1976) 63 Cal . App.3d 211, 219, 133 Cal.Rptr. 533, 538 (w tness was
allowed to testify about a conversation i n which defendant encouraged her

to becone a prostitute; the conversation was said to be non-hearsay as



defendant' s statenents were not being offered for the truth but
constituted the substantive of fense of pandering and therefore, were

operative facts); People v. Mntgonery (1976) 61 Cal . App. 3d 718, 132

Cal . Rotr. 558 (in bribery case, the Gourt held that it was error to
exclude the statenments of a police officer to anot her person who was
cooperating in gathering evidence agai nst the defendant because they went
to prove a central issue in the case —whether the accused had a

preexi sting unl awful intent or whether the police officer was trying to
inplant in the defendant's mind the idea of bribery); Rogers v. Wiitson
(1964) 228 Cal . App. 2d 662, 675, 39 Cal . Rotr. 849 (where bills submtted

to defendant were not being offered to show that the work was perforned
but that the |anguage of the bills was that of an independant contractor
rel ati onship and not one of an agent/principal); Young v. Benton (1913)

21 CGal . App. 382, 390, 131 P. 1051 (where the issue was whet her def endant

had agreed to a novation, it was proper (and not hearsay) to show what
defendant said and did in reference to the novation proposition).

It has been hel d that any evi dence of a declarant's statenent
constituting words of instruction, cormand, or order is not hearsay and
is relevant nerely because the words were spoken as an issue or part of

an issue in the case. See e.g., People v. Rosson (1962) 202 Cal . App. 2d

480, 486-487 (where since the giving of notice or demand to anot her was
an issue in the case, statenents to that effect were admtted because the

very fact in



controversy was whether certain things were said or done and not whet her

these things were true of false); Inre Robert W (1977) 68 Cal . App. 3d

705, 712, 137 Cal .Rotr. 558 (proffered testinony was that police officer
during lineup instructed or ordered defendant to put on coat bel ongi ng
to victin.

In People v. Reyes (1976) 62 Cal . App.3d 53, 67, 132 Cal.Rotr. 848,

awtness testified that she heard persons tal king to defendant and rel ating
a series of nunbers in conbinations of three. After stating the three
nunbers, these persons asserted noney to the defendant. The Gourt al | owed
this testinony on the grounds that it was not offered for the truth of any
natter asserted by the statenents but for the rel evant non-hearsay purpose
of showi ng directions to the defendant to use the noney to place bets in
accordance wth the nunbers stated. "A declarant's words of direction or
aut hori zation do not constitute hearsay since they are not offered to the
truth of any matter asserted by such words." 62 Cal.App.3d at 67

An exanpl e of the application of the operative facts concept in a
| abor |aw context appeared in the Nnth Qrcuit case of NNRBv. GW Thonas
Drayage and Rgging Go. (9th dr. 1953) 206 F.2d 857. There the National
Labor Relations Board (hereafter "NLRB') General (ounsel had charged a

| abor organi zation wth attenpting to cause a conpany to di scrimnate
agai nst a wor ker because he bel onged to another union in violation of

Section 8(b)(l1) and (2) of the National Labor Relations Act (hereafter



"NLRA'). The testinony of wtnesses as to the statenents of the union's
busi ness agent to the worker was held to be admssi bl e as direct evidence
as to events perceived by the witness and not hearsay. In NNRBv. H
Koch & Sons (9th Ar. 1978) 578 F. 2d 1287 the testinony of the
Leat her wor ker s* Uhi on busi ness agent as to statenments nade to himby the
Machi ni sts' Uhi on represent ati ve concerni ng the acceptance of a severance
benefits agreenent wth the enpl oyer was admssi bl e as verbal conduct to
show that words of assent were uttered not as to their truth. See also
MGormck on Bvidence (3d ed. 1954) section 249, p. 732.

Qher federal cases have admtted such testinony, as well. In
US v. Gbson (9th dr. 1982) 690 F.2d 697, cert, denied 103 S . 1446
defrauded i nvestors were allowed to testify as to statenents nade to them
by representatives of defendant's corporation in order to prove the
exi stence of a schene and not for their truthful ness. The purpose of the
testinony was solely to establish the fact the statenents were nade and
was relevant to the governnent's allegation that a schene existed. In

Lhited Sates v. Jones (5th dr. 1981) 663 F.2d 567 an exerpt froma

transcript of threats nade to a judge and prosecutor at a sentencing was
admtted as it was offered because it contai ned the operative words of
the crimnal action -- the threats agai nst officers of the federal courts
—and was therefore, not hearsay.

The UFWs picket signs, chanting, and flags at the various

secondary locations are not el ements in the determnation



of whether, in fact, for exanple, Hdden Mlla bought eggs fromEg dty
or whet her Bob's Bi g Boy bought eggs fromH dden Milla. The signs are
irrelevant in that respect as there is no |inkage between the signs and
the proof of the case. Testinony as to the contents of the signs was
admtted for a totally non-hearsay purpose; whether what was witten on
the signs was true or not nakes no difference to this issue. The very
fact in controversy here was whether certain things were said and not
whet her the things that were said were true or fal se.4 As such, the words
thensel ves were operative facts of the case. See 2 Wtkin, supra, Cal.
Evidence (3d ed. 1986) The Hearsay Rul e, section 588, pp. 561-562.

B. The Best Evidence Rule D spute

The General Gounsel and Charging Parties argue that the "Best
Evi dence Rul e" applies to Respondent's w tnesses' testinony regardi ng
what the signs said and that since the picket signs thensel ves were not
preserved and introduced into evidence, all such testinony shoul d be
stricken fromthe record as secondary. (See generally, GC's Post-
Hearing Brief, pp. 39-57); Egg Aty's Post-Hearing Brief, pp. 45-50) (See
al so discussion at | X 105-117)

4A different test, of course, is involved in the question of whether
these words net the statutory definition of truthfully advising the
public of the nature of a |abor dispute. See infra,
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As in the case of the hearsay question, | overrul ed General
Qounsel 's and Charging Parties' tinely objections and al | owed
Respondent's witnesses to testify as to the contents of the picket signs,
pointing out that ny ruling was not final and that the matter coul d be
later briefed should the parties so desire. (IX 50-51, 53, 105-106,
114) | also nade it clear that the General (ounsel and Charging Parties
had a continui ng best evidence objection. (I1X 53, 42-44)

Rul i ng

Respondent ' s pi cket sings would fall wthin the Evidence Code' s
definition of a "witing" as such is defined quite broadly. Section 250
of the Gode provides: "'Witing neans handwiting, typewiting,
printing, photostating, photographing, and every other neans of recordi ng
upon any tangi bl e thing any formof communication or representation,
including letters, words, pictures, sounds, or synbols, or conbi nations
thereof." Witings have been held to include notion picture filns,
vi deot apes, discs and tapes. 2 Wtkin, Cal. Evidence, supra, (3d ed.
1986) The Best Evidence Rul e, sections 924-925, pp. 884-885.

Section 1500 of the Evidence Code states that "[e] xcept as
ot herw se provi ded by statute, no evidence other than the original of a

witing is admssible to prove the content of a witing." A best evidence
rul e objection prevents a party fromproving the contents of a witing by
oral testinony or by a copy, if the original witing itself is available.

The rul e i s designed

-11-



to prevent possible erroneous interpretations of a witing by requiring

the production of the original witing when available. (2 Gal. Evidence

Benchbook (Cont. Ed. Bar 1982, 2d ed.), supra, section 31.1, page 1, 083.
The best evidence rul e applies only when the contents of a

witing are at issue. Hewtt v. Superior Gourt (1970) 5 Gal. App. 3d 923,

85 CGal . Rotr. 493. The best evidence of the contents of a witing, of
course, is the witing itself. Dvision of Labor Law Enforcenent v.

Sandard Goil Products Co. (1955) 136 Cal . App.2d Supp. 919, 288 P.2d 637.

But there are exceptions to the rule. Section 1501 of the
Evi dence Gode states that "[a] copy of a witing is not nade i nadm ssi bl e
by the best evidence rule if the witing is |lost or has been destroyed
w thout fraudulent intent on the part of the proponent of the evidence."
And Section 1505 of the Evidence Gode states that "[i]f the proponent
does not have in his possession or under his control a copy of a witing
described in Section 1501, 1502, 1503, or 1504, other secondary evi dence
of the content of the witing is not nade i nadmssibl e by the best

evidence rule.” Thus, where a copy is not available, oral testinony of a
lost witing's content, if relevant to the issues in dispute, is
admssible. People v. Kirk (1974) 43 Cal.App.3d 921, 117 Cal . Rotr. 345.
If aninstrunent inwitingis lost, its contents may be proved by any

wtness who has read it. Delger v. Jacobs (1912) 19 Gal.App. 197, 125

P. 258. Were oral testinony is

-12-



allowed, it is sufficient to give the substance of the terns of the
witing; verbal accuracy is not required. People v. Goulet (1971) 21
Cal . App. 3d Supp. 1, 4, 98 Gal . Rotr. 782.

The proponent of the testinony nust show that a reasonabl e and
diligent search has been nmade for the original wthout success. Sylvania

Hectric Producs Inc. v. Hanagan (1st dr. 1965) 352 F. 2d 1005, 1008.

The party who offers secondary evidence of the contents of a
docunent alleged to be lost nust go further than just showng that it is
doubt ful whether or not the docunent exists; he nust denonstrate that
although it once existed, it cannot be found despite a diligent and
unsuccessful search and that there i s no reasonabl e probability that it
has been designedly wthhel d or suppressed. Sellnayer Packing Co. v.
GComm ssioner of Internal Revenue (4th Qr. 1944) 146 F.2d 707, 710. A

reasonabl e search shall be nmade in the place where the witing was | ast
known to have been and if such search does not discover it, then inquiry
shoul d be nmade of persons nost likely to have its custody or who have
sone reason to knowwhere it is. 2 Wtkin, Gal. Evidence, supra (3d ed.
1986) The Best Evidence Rul e, section 932, p. 891.

There is no universal or fixed rule that determnes the
sufficiency of the proof required to showthat a reasonable or diligent
search has been made. Each case is governed in |arge neasure by its own
particul ar facts and circunstances. Wiat is a reasonabl e search i s such

search as the nature of the case woul d
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suggest. 2 Wtkin, Gal. Evidence, supra, p. 891. A docunent nay be | ost
for all practical purposes of the trial when it cannot be found after
diligent search, and yet it may exist. The reasonable diligence in naking
the search does not require the exploration of all possible places where
the instrument mght be. (1907) King v. Samuel 7 Q. App. 55, 66-67, 93 P.
391.

It has been held that the sufficiency of the proof of the | oss
is a question of |aw addressed to the sound discretion of the trial court;
and unl ess there is an abuse of such discretion, its determnation wll
not be disturbed on appeal. K ng v. Sanuel, supra at p. 67; Gotton v.
Hudson ((1941) 42 Cal . App.2d 812, 110 P.2d 70, 71. After a sufficient

show ng of | oss has been nade, the contents may be proved by secondary
evidence addressed to the trier of facts. Ibid; Véring v. Rtcher (1934)
135 CGal . App. 493, 27 P.2d 397, 399.

Secondary evi dence was al |l oned where a wtness testified that she
placed a letter in a waste basket and burned its contents the fol |l ow ng
day. Such evidence constituted sufficient proof of the |oss and the
destruction of the letter. People v. Quasti (1952) 110 Cal . App. 2d 456,

243 P.2d 59, 63. Inlnre Levy's Estate and Giardi anship ( 1955) 137
Cal . App. 2d 237, 290 P.2d, 320, 328 a wonan testified that she had

destroyed all letters she had received in the Philippines preparatory to
returning to the Lhited Sates because of baggage |limtations. The court

found this explanation of the letters' destruction to be satisfactory and
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allowed the oral testinony. In another case, the recipient of a letter
who testified that he had lost it, that he had | ooked for it a great
deal, that he thought at one tine that he mght have left it at the
office of his attorney, and that he had | ooked for it there and had been
unable to find it was said to have established the letter's |oss.
Sanonset v. Mesnager (1895) 105 Cal. 354, 41 P. 337. In Wods v. Jensen
(1900) 130 Gal. 200, 62 P. 473 an individual who testified he placed a

note and nortgage in his pocket, thought he had given themto his
attorney, and had not been able to find themsince though he had | ooked
ever ywhere anong his papers was said to have shown that the note coul d
not be found as the testinony was sufficient to include all probable

pl aces where the papers would likely be found. And where the origi nal
docunent, a vehicle registration slip, was destroyed by a police officer,
that officer was allowed to testify as to the contents of the slip as
recorded in the property report. People v Peterson (1967) 272 Cal . App. 2d
684, 77 Cal.Rotr. 669.

To sustain his mning claima notice was posted on a tree. But
awtness testified that he could not produce the notice because when he
last sawit, a part of it had been torn off and the resi due was so
defaced that he thought it could not be read. The Gourt held that this
“....sufficient to warrant the admssion of the evidence objected to, and
we think that greater strictness of proof ought not to be required in
such cases. The notice was necessarily placed in an exposed position,

and it is
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reasonable to infer that the part torn off had been carried anay or
destroyed by the el enents. The failure to produce the part renai ni ng was
sufficiently excused by the statenent of the wtness as to its illegible
condition...." Dunning v. Rankin (1862) 19 Gal. 640

Certainly then, as a general proposition of |aw Respondent nay
of fer proof by secondary evidence of the |ost or otherw se unavail abl e
original witing, i.e., picket signs, provided that it can showthat the
original has becone unavail abl e otherw se than through its fault and that
a reasonabl e search has been nade for it. See Sylvania Hectric Products

Inc. v. Hanagan, supra (1st dr. 1965) 352 F.2d 1005.

During Respondent' s presentation of its case and at the tine
that one of the best evidence objections was being nade (follow ng the
testinony of picket captain Henry Avila and during the testinony of
pi cket captain Jose Morales), | nentioned to Respondent's counsel that in
order to fall wthin an exception to the best evidence rul e, Respondent
mght want to consider establishing whether each picket sign was |ost,
destroyed, or otherwise not inits possession. (IX 103, 108).
Thereafter, through the testinony of picket captain Mguel Canacho,
Respondent put on evi dence of destruction, infra, which concerned the
al legations of unlawful picketing described in Paragraphs 16, 17, 20, 22,
24, 25, 26, 28, 31, 34, 35, and 36 of the Second Anended Conpl aint. The

fol | owing di scussion is a sunmary of Canacho's
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testinony as it relates to what happened to the various picket signs
followng their use at nunerous picket locations referred to in the above
Par agr aphs.

M guel Camacho was a full-tine vol unteer for the UPNWwho becane
i nvol ved in the boycott against Egg Aty products in | ate Novenber, 1986.
Hs duties included followng Egg Aty's trucks to determne where the
eggs were going and to be a picket captai n which neant bei ng responsi bl e
for picketing activities, attenpting to keep the activity peaceful,
naki ng pi cket signs, > and naki ng sure that they contai ned the proper
infornmation wth respect to prinary and secondary enpl oyers. (X 4-5,
66-67) He was al so the custodian of the picket signs used during the
boycott. Camacho testified that the signs he prepared were nade of thin
cardboard and that he made as many as 10 signs a week for 3 or 4 nonths
because of their constant wear and tear. Oten by the end of the day the
signs mght have been stepped on, rained on, ripped or winkled. In
addition, the average |ife expectancy for such a sign was only 4-5 days.
Carmacho testified that he woul d throw t hese signs out about once a week
because part of his job was to see to it that they were neat and cl ean so
that the public could read them (X 6-7, 20-21, 23, 58, 65 n the
other hand, if the signs were not winkled or ripped, they mght be used

agai n so

>Gamacho testified he made his own si gns. (X 51)
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long as they were rel evant to the next place where the picketing was to
occur. (X 66-67).

Each day after the picketing, the pickets would put their signs
back into Canacho' s van where they renai ned overni ght. Canacho di d not
actual ly count the signs each evening or take inventory of what signs there
were fromthe night before. Instead, acting on instructions fromhis
superior, Ben Maddock, infra, he woul d nake sure there were signs stating,
"BEgg dty Wrkers Oh Srike" and then prepare the individual secondary
enpl oyer signs. (X 73-78).

Spire's Restaurant - Novenber 25, Paragraph 16

Camacho testified that he authorized the signs used at Spire's,
e.g., "Boycott Spire's, They Buy FFomH dden MIla," to be thrown anay 3 or
4 days | ater because there was no reason to save themsince Spire's had
st opped purchasing eggs fromH dden Villa.6 However, not all of themwere
thrown out since sone, e.g., "Egg Aty Wrkers Oh Srike" could still be
used again at other locations.” (X 15-16, 18-19, 22)

Goco's - Novenber 26, Paragraph 17

Canacho testified that none of the picket signs used at Goco' s

were still in existence and that he personally threw the

®canacho testified that, in fact, all "Boycott Hdden Villa" signs had been
thrown anay. (X 37)

7Camacho testified that sone 0 the Spire's signs, e.g., "Egg Aty Wrkers
O Strike," Boycott Hdden MIla, They Buy Eggs FFromEgg dty" were
probably used at Goco's Restaurant, infra.
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signs away in the trash bin outside the UAWOfice in Morpark after he

st opped boycotting Goco' 38 because he had no further use for them9
Canacho testified that he did not nake any search to deternm ne whet her any
of the Goco's picket signs were still around, but he knewthey weren't in
the van where the signs and flags were al ways pl aced and kept after any
picketing activity. (X 48-50, 52-57)

Bob's Big Boy in Qendal e - Decenber 4, 5 6 and 8§,
Par agraphs 20, 22, 24 and 25

Carmacho testified that the picket signs used in the 3 or 4 days of
picketing at Bob's B g Boy in Qendale were no longer in existence as he
had personal |y thrown theminto the Morpark UFWoffice trash bi n because
of their wear and tear. (Sone of those signs had been used before). (X
62-65) He did not conduct a search of the van for the signs prior to his
testinmony. (X 65)

Hughes Market - Decenber 12, Paragraph 26

Canacho at first testified he nade the signs and | ater personally
di sposed of themin the trash (X 82) But later he testified that he

couldn't specifically recollect throw ng those

8Wiile it istrue that Canacho originally testified that he didn't
"specifically" know what happened to the signs, (X 48) | credit his later
testinony that he threwthemaway. He coul d have neant he didn't know
what happened to the signs after he threw t hemaway.

®Camacho testified he kept the "Egg Aty Wrkers Oh Srike" signs but |ater
threw themaway when they got old. (X 57)
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signs away but nust have as it was part of his job and past practice to
do so. He testified that the "chances are 99 percent” that he threw them
anay. (X 87) He also testified he nade no search for themin the van
or Moorpark UFWoffice prior to his testinony. (X 86-87)

Lucky Market - January 12, Paragraph 28

Canacho testified that he nade the pi cket signs which said "Boycott
Lucky's; the renaining signs he took to the site had been used on prior
occasions. Camacho further testified that 3 or 4 days later he threwthe
signs away in the trash can behind the Morpark UFWoffi ce because t hey
had becone ol d, winkled, and had been stepped on. He based this
testinony not on his actual recollection of the event but because it was
his experience that the signs deteriorated, and this woul d have been his
nornmal course of conduct. Fnally Camacho testified he did not search
the van, or the Mborpark or La Paz UPWoffices prior to his testinony as
he sai d he knew those signs would not be there. (X 91-96)

International House of Pancakes - January 26, 1987,
Par agraph 31

Canacho testified that as it was raining on the day of the
pi cketing (thereby cutting short the tine spent there), he renenbered the
ink running off the signs and recall ed throw ng themaway in the trash
can behi nd the Mborpark UFWfield office the next day. GCanacho
acknow edged he did not search the vans or the offices for the signs

prior to testifying. (X 99-105)
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Bob' s Pasadena B g Boys - Novenber 19, 21, and 22,
Par agraphs 34, 35, and 36

Camacho testified that once the January picketing of the Bob's
g Boy Pasadena | ocations was over, he threwall the signs anay wth the
possi bl e exception of the "Egg Aty Wrkers Oh Strike" one. They were
thrown away in the trash can at the Morpark UFWoffice. (X 109-112,
125-126) In addition, there were no nore Hdden Villa signs. As H dden
Villa had stopped buying Egg Aty eggs, there was no reason not to di spose
of those signs. (X 118-119) He did not search the van or the UFW
offices for the signs prior to testifying. (X 111)

Canacho testified in an honest, cal mand convi nci ng manner about
what nost |ikely happened to all the picket signs. | credit his
testinony. He has established both through his recol |l ections and his
description of his normal practices wth respect to the signs that these
cardboard pi cket signs were usual ly thrown anay in a natter of days
followng their use. There was no need for himto check the van or WFW
offices inafutile attenpt to satisfy sone kind of a search requirenent
General Gounsel and Charging Parties woul d inpose on him | thus | ook
upon Carmacho' s evi dence that the signs were thrown away as an exception to
the best evidence rule. (See Evidence (ode sections 1501 and 1505.)
Therefore, in arriving at a determnation as to what the picket signs
actually said, |I shall consider, along wth the other evidence, the
testinony of Canacho.

However, this ruling woul d seemto cover only those

pi cketing incidents in which there was testi nony of what
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ultimatel y happened to the picket signs. Wat about the fact that
Respondent failed to present any evidence of what becane of the picket
signs, despite ny earlier suggestion, that were used at |ocations
described in Paragraphs 12, 13, 15, 18, 19, 21 and 23 of the Second
Amended Gonpl aint? Under ordinary circunstances the result of this
failure would be to find that Respondent did not prove an exception to the
best evidence rule and to excl ude Respondent's evi dence (the testinony of
Avila and Morales) as to what the picket signs said on those occasi ons.
But | decline to do so and wll consider this evidence, as well, because
to do otherw se would be unfair as it would be tantanount to shifting the
burden of proof to Respondent. It occurs to ne that it is very unusua
that such a dispute as this should arise in the first place, and ny
research of nunerous NLRB secondary boycott cases reveal s that the issue
sinply never cones up. This is because of the fact that as the question
of what the picket signs say is so inportant, in virtually every case the
NLRB General Gounsel and/or Charging Parties —who have, after all, the
burden of proving the allegations —either present photographi c evi dence
of exactly what the signs and flags said on the days the secondary

pi cketing took place or stipulate wth opposing counsel to same. Though
there may be authenticity objections as to tine and pl ace regarding the
phot os, the issue of what exactly was contai ned on the signs does not

arise in secondary boycott cases under the
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NLRB® But here, in this case, there was no attenpt to subnit phot ographi c
evi dence by the General (ounsel or Charging Parties and no expl anation of
why no such attenpt was ever nade. 1 Yet, despite the absence of this kind
of crucial evidence as part of their burden of proof, General Gounsel and
Charging Parties woul d have ne accept the testinonial evidence of their
W tnesses (as adm ssions of Respondent) while excluding simlar testinonial
evi dence of Respondent's w tnesses (as hearsay or as inproper secondary
evidence). Because | believe it is fair and proper under the circunstances
for ne to do so, | shall consider all the evidence presented to ne as to the
contents of the picket signs.

As regards the objections that were nade to the testinony of
Respondent ' s w tnesses regardi ng the presence of UFWflags at the pi cket
| ocations, this issue brings into play the question of whether "inscribed
chattel s" such as the flags were witings and therefore, subject to the
constraints of the best evidence rule.

Peopl e v. Mastin (1981) 115 Cal.App.3d 978, 985, 171 Cal.Rotr. 780, held

that inscribed chattels were witings given the broad definition contained
i n Bvidence Gode Section 250 but then went on to approve of the federal rule

announced in Lhited States v. Duffy (5th dr. 1972) 454 F.2d 809 where the

trial judge was given w de

IOThis, explains why there is such a dearth of case |law concerning this
subject matter, and no supporting authorities were presented by any of
the parties.

11The only phot ographs i ntroduced were by the Respondent (Resp's 6 and 7) in
an attenpt to inpeach the testinony of one of General (ounsel's w tnesses
regardi ng what the picket signs actually said at one of the Lucky stores.
These phot os had previously been
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di scretion on whether the chattel was actually required to be produced.
In Duffy, the Gourt held that the testinony of |aw enforcenent agents
regarding a white shirt inprinted wth a laundry nark containing the first
three letters of the defendant’'s | ast nane was admssi bl e despite the
defendant' s objection that the shirt itself shoul d have been produced.
Though the Gourt declined to find the laundry mark a "witing", its
reasoni ng has sone application to the matter at hand:

.. Wen the disputed evidence, such as the shirt in this case,

is an object bearing a nark or inscription, and is, therefore, a
chattel and a witing, the trial judge has discretion to treat

the evidence as a chattel or as a witing.... In reaching his
decision, the trial judge shoul d consider the 'policy _
consi deration behind the Rule". In the instant case, the trial

judge was correct in allow ng testinony about the shirt wthout
requiring the production of the shirt. Because the witing

invol ved in this case was sinple, the inscription 'DUF, there
was |ittle danger that the W t ness woul d i naccur at ely remanber
the terns of the "witing.' Aso, the terns of the ' Wltlng vier e
by no neans central or critical to the case against Duffy..

454 F. 2d at 812.

| consider the UFWflags to be inscribed chattels, and as they
were sinple inplenents and easy to renenber, there is no danger they

woul d not be accurately described. The objections

(Footnote 11 Gonti nued)

turned over to the ALRB by Lucky"s and then, pursuant to Respondent's
request, given to Respondent. (M: 154-159). |In addition, H dden
Milla s owner, TimLuberski, testified that he personally took

phot ogr aphs of the picket signs at Uhited Gatering on Decenber 3 and
Bob's Big Boy in dendal e between Decenber 4-8. (I11: 103, 108, 197).
There was no expl anation by General Gounsel or Charging Parties of what
happened to t hese phot ogr aphs.
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are overruled, and the testinony about the flags wll be admtted
I nto evi dence.

M. Respondent's (onstitutional Argunent

Respondent takes the position that Section 1154(d) makes it
clear that the Act nay not prohibit publicity, including picketing, that
nay not be prohibited under the Galifornia and US. Constitutions; and
that since the | aw does not prohibit the act of picketing, any
restrictions as to the content of its publicity, which is pure speech,
woul d be unconstitutional and therefore, null and void. (See Resp's
Post-Hearing Brief, pp. 6-11). | need not decide this issue as under
the Galifornia Gonstitution, Article 111, section 3.5, enacted in 1978,
an admni strative agency does not have the power (1) to declare a
statute unenforceabl e on the basis of its being unconstitutional, (2) to
declare a statute unconstitutional, or (3) to declare a statute
unenforceabl e on the basis of its prenption by federal law An
appel | ate court determnati on of unconstitutionality or preenption is
required. Cal. Admnistrative Hearing Practice (Cont. Ed. Bar 1984)
section 4.75, p. 272. The reasons for this are logically explained in
the case law In Sate of Galifornia et al. v. Superior Gourt (1974) 12
Gal . 3d 237, 250, 115 CGal . Rotr. 497, 505, 524 P. 2d 1281, real party was

permtted to challenge the constitutionality of a statute creating an
admni strative agency even though it failed to nmake such a chal | enge
before the agency. The Gourt commented that since an administrative

agency
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is not the appropriate forumin which to challenge the constitutionality
of the basic statute under which it operates, there seened to be little
reason to require a litigant to raise the issue in proceedi ngs before the
agency as a condition for raising that issue in the courts. Thus, a
litigant is not required to raise an issue in a forumthat does not have
the power to decide the issue. Hand v. Board of Examners in Vet. Med.
(1977) 66 Cal. App.3d 605, 619, 136 CGal . Rotr. 187, 195-196, hg. den.
April 28, 1977.

As the ALRAis a legislatively created admnistrative agency, | shall
presune the Act's constitutionality. Building Trades Gounsel (De Bartol o
Gorp.) (1985) 273 NLRB No. 172, 118 LRRM1175. In any event, judicial

reviewof the ALRB's ultinate decision in this case is available to
Respondent in the courts of appeal. See Labor (ode section 1160. 8.
Appel | at e proceedi ngs thus provide the opportunity for Respondent to
raise its constitutional issues at a later date.12
M 1. The Business Q(perations

A Hg dty

Rchard CGarrott is the chief executive officer of the Careau

Goup doing business as Bgg dty. He has ultinmate responsibility for all
activity of the Gonpany. Egg Aty is a producer and processor of eggs
and egg products and enpl oys

12Li Kew se, neither the General (ounsel nor the Charging Parties need
fear that their failure to argue the constitutional question in their
post - hearing briefs sonehow failed to preserve the issue for appeal .
Thus, ny denial on or about Septenber 8, 1987 of
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bet ween 320- 350 wor kers, who are enpl oyed either in the egg gathering
unit, the hatchery, the rearing and raising of chicken unit or in the
processing plant. (M: 18-19).

The Careau G oup purchased Egg Aty in My of 1985 A that tine the

UFWrepresented al | the bargai ning unit enpl oyees, but at sone point in
1986, the union withdrewits interest in representing the processing
enpl oyees. A the tine the Careau G oup took over Egg Aty there was a
contract wth the UFWwhi ch | apsed on Septenber 1, 1985. Negoti ations
for a new contract commenced i n August, 1985; but when no new contract
was reached, a strike began on June 24, 1986. Al the striking enpl oyees
were notified by the Gonpany that they were going to be pernanently
repl aced over the next 30-45 days, and in fact, they were repl aced.
There were no negotiations goi ng on between the UFWand Egg Aty at the
tine of the hearing. The last neeting was either in August or Septenber,
1986. (M: 19-22)

B. Hdden Villa Ranch

Tinothy Luberski is the owner of Hdden Milla Ranch, an open
nar ket buyer of commodity food products, including eggs. Hdden MVilla

buys these food products at current prices w thout

(Footnote 12 (onti nued)

Charging Party BEgg A ty's August 25, 1987 "Request for Permssion to Fle
Additional Legal Argunents in Post-Hearing Brief" (on the
constitutionality of the ALRA s secondary boycott provisions) is not
prejudicial tothe rights of any party to subsequently raise the matter
Inalater proceeding, if desired.
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any particular long termcontractual agreenents, and then sells and
distributes these coomodities to various custoners, including restaurants,
institutions, and nmanufacturers. A tines, it also sells to retail stores
such as supernmarkets. As a rule, however, it does not sell to consuners.
Hdden MIlais the largest egg distributor on the Vst Goast and one of
the largest in the country. (I11: 54-56, 143)

Luberski testified that during 1986 when he was buyi ng eggs from
Egg dty, he becane aware of its |abor probl ens because sone of his own
custoners had becone involved. A that point he decided he would like to
hear the Unhion side of the argunent so at his invitation a neeti ng was
arranged at his warehouse in early July between himand UWFW
representati ves. Luberski testified that one of those representatives,
Karl Lawson, expl ained what the Union hoped to achieve fromthe strike and
asked that Hdden Mlla refrain frombuying Egg Aty eggs. Luber ski
testified he told Lawson that he woul d think about it but later, in the
latter part of July, decided to keep the "status quo”, (IIl: 58-60, 63 65,
67, 122-125; V. 72-73).

In fact, subsequent to this neeting, his purchases of Egg Aty
eggs dramatical ly increased.*® (I11: 146, 120-121) Luberski continued to
buy eggs fromEgg Aty until Decenber 11,

13Gil‘l’0tt testified that prior to June of 1986, he did little business
wth Hdden Mlla (M: 23).
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1986 when he ceased such purchases entirely 14 because, according to his
testinony, his custoners were bei ng pi cketed. He then advi sed the URWof
his action. (Ill: 68-70, 72)

MIl. The Lhion's Srategy

In order to obtain a collective bargaining contract wth Egg dty,
the UFWengaged in a strategy designed to put pressure on Egg dty by
picketing its custoners and/or the custonmers of its distributors, custoners
who, at sone point in the distribution network, would be selling Egg Aty
products to consuners. In this nanner, the Uhion hoped that its efforts
woul d have the ultimate effect of causing Egg Aty's custoners to cease or
dimnish their purchases of Egg Aty products, thus putting pressure on Egg
dty to bargain wth it for a labor agreenent. (Il: 70-71; M11: 38-42; IX
37- 38)

UFWofficial Ben Maddock testified that he believed that the only
way he woul d ever be able to get Egg Aty to the bargaining tabl e was to
apply pressure on Hdden Villa through its custoners and that it was the
Lhion's position that it would apply pressure on Hdden Mlla until they
quit buying Egg dty eggs. (IX 38-39)

To effectuate the boycott it was necessary to find out who the

Egg dty custoners were. Mst commonly, Lawson was

14 . .
However, 1t was sti

possible that after that date, eggs supplied by egg
brokers to H dden M|

I
awere still Bgg dty eggs. (IV: 50)
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instructed to see to it that Egg Aty and Hdden Ml a trucks were
followed to determne where they were going. Once trucks carrying the
Egg Aty product were found to have arrived at their destinations,
Maddock woul d i nstruct Lawson to commence picketing at that |ocation the
next day. (MIl: 53) |If the eggs were transported to Hdden MIla or
its custoners, Lawson and others began to direct their picketing
activities towards Hdden Villa and those custoners. (I1: 42-43, 72-73)
But the effort to find Egg Aty custoners was not confined to fol |l ow ng
trucks. Maddock testified that he had obtained a list of Egg Aty
custoners fromthe NLRB during those proceedi ngs before it and t hat
sonetines a supplier woul d accede to the Lhion's request and provide that
information. (MI11: 35 87) Lawson testified that UFWrepresentatives
al so perforned store checks, physcially checking various retail outlets
tosee if there were any Egg Aty eggs present at those locations. (II:
76)

IX Instructions to P ckets; Requirenents on S gns

Maddock testified that he specifically recal led giving
instructions to Mguel Canacho and Henry Avila, picket captains,
concerni ng what the picket |ine signs should or should not say. According
to Maddock, he enphasized that the signs should nake it clear that the
Lhion was on strike against Egg Aty and who was buyi ng eggs from Egg
dty. Mddock further testified that either through tel ephone calls or
at neetings, there were discussions regarding the contents of the picket

signs. However, it was rare
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that Maddock woul d have been contacted before the picketing and specific
instructions woul d not have been rel ayed on those occasions. (MIl: 49,
51; IX 31, 36)

Canacho testified that when he first cane to work on the Eg
dty boycott in late Novenber, 1986, he received instructions from
Maddock as to what to put on the signs. A so present at this tine were
Avila and UFWattorney, Dean Beer. According to Canacho, Maddock’s
instructions were that the signs nust state who the prinary enpl oyer was,
e.qg., "Egg Aty Wrkers Oh Srike," nention the distributor, e.g.,
"Boycott Hdden Milla, They Sell Egg Aty Eggs,” and a third sign was to
identify the custoner, e.g., "Boycott Bob's B g Boy, They Recei ve Eggs
FromH dden Mlla." (X 8-9)

Avila also testified about the above neeting i n whi ch Maddock
gave himinstructions as to what the signs shoul d say and what the
pi ckets could or could not do, but his testinmony was nuch nore general
than Camacho’s, stating that Maddock told himto nmake sure that sone kind
of an expl anati on was nade on the signs so that it was clear what the
boycott was about. (11X 54, 67-68, 74-75, 77, 88)

X The Meetings Between the Parties
A The Meeting A Solly's Restaurant in VWodland HI1ls

Luberski testified that as a result of picketing
activities at the businesses of sone of his custoners, he arranged

anot her neeting wth UPWrepresentatives but this tine to include
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Carrott to see if sone of the problens coul d be worked out. This neeting
took place in md-August at a restaurant, Solly's, in Wodl and HIls, and
present were Maddock, Lawson, Carrott, Ron Paul, a business associ ate of
Luberski's, and Luberski. (Il11: 81, MIl: 37)

According to Luberski, the main thing he coul d renenber about
the neeting was that he explained to Maddock and Lawson that unfortunately
for them the custoners they were picketing did not have any Egg Aty eggs
but that Maddock replied that it didn't matter, that as | ong as Luber ski
continued to purchase Egg Aty eggs, his custoners woul d be pi cket ed.
(111 81-83, 129)

Carrott's version of these renarks is quite different. Carrott
testified that what Maddock said was that if Hdden Milla could not force
Egg dty to sign a contract on the UFVY$ terns, the Uhion woul d put H dden
Milla out of business (after putting Egg Aty out of business) so it
didn't matter if Hdden Villa stopped doi ng business wth Egg dty. (M:
101- 102, 29)

Followng the neeting at Solly's, Carrott testified about a
private neeting wth Maddock around the end of August. According to
Carrott, Maddock stated at that tine that he woul d devote whatever it
took to negotiate a contract but that he also said that if BEgg Aty was
not serious about it, the Unhion was prepared to accel erate the boycott
activity against Hdden Milla, to drive it away as a custoner of Egg
dty, and to forman all egiance with the | ongshorenen to keep Egg Aty

frombei ng abl e
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to export its product. GCarrott also testified that Maddock further stated
he woul d drive Hdden Milla' s custoners away fromit in order to force it
out of business so that this woul d serve as a | esson to others who deal t
wth the UFWin the industry. (M: 31-33)

Maddock and Lawson deni ed that anyone tol d Luberski that even if
H dden M1l a stopped purchasing eggs fromEyg Aty or stopped sendi ng Egg
dty eggs to custoners, those custormers would still be picketed. (I11: 31-
32) Maddock denied telling Carrott that the Lhion's intention was to put
Egg Aty out of business or to shut Egg Aty down if it didn't sign a
contract or to serve as an exanpl e to the egg i ndustry. Mddock al so deni ed
saying that through the Lhion's pressure, it would drive anay Egg Aty's
custoners. Mddock and Lawson al so deni ed that Maddock had threatened to
close Hdden M |1la regardl ess of whether it stopped buying Egg Aty eggs in
order that it too serve as an exanple to the rest of the industry. Mddock
deni ed tel ling Luberski that he woul d not | eave hi mal one because H dden
M 1la had purchased eggs in the past fromEg dty. (11X 5-6, 27-28;, MII:
38) According to Maddock, it was not the intention of the Union to picket
Hdden MIla if they weren't carrying any of the boycotted eggs. (IX 39)

B. The Meeting A The Wiite House Restaurant In Val encia

Carrott testified that as a result of increased activity agai nst

H dden M Ila, Luberski requested another neeting, which

-33-



was held in Valencia at the Wite House Restaurant. |n attendance were
Luberski, Paul, Mddock, Lawson, nenbers of the UFWRanch Coomttee, Jerry
Rosen, president of the Careau Goup, and Carrott. (M: 37) According to
Carrott, Maddock agai n stated that unl ess Luberski was successful in
bringing pressure upon Egg Aty to enter into a contract under terns
agreeable to the UFW the Union woul d continue its boycott activity.

Luber ski supposedl y chal | enged this position pointing out that it was Eyg
dty that was a party to the dispute and he was were being the good guy in
trying to get the parties together. Haddock's response was that he saw no
alternative but to put Egg Aty out of business to serve as a lesson to the
other ranches that he was intending to organize. (M: 37-38.)

(n cross-examnation Carrott added that Maddock al so sai d that
unless Hdden Mlla got Egg Aty to sign a UPWcontract, the Uhi on woul d
continue to picket in order to drive Hdden MIla out of business as well.
(M: 104-105)

Luberski's testinony did not confirmany of these alleged
statenents. Luberski did testify that Maddock wanted himto stop buyi ng
eggs fromEgg Aty in order to pressure Egg Aty to negotiate a contract.

Maddock and Lawson agai n deni ed that Maddock had nade any
statenent to the effect that he was going to put Egg Aty or Hdden MIla
out of business to serve as a | esson or as an exanple for the rest of the

I ndustry. They al so agai n deni ed t hat
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Maddock had said that he was going to put Hdden Milla out of business
regardl ess of whether or not it bought Egg Aty eggs. (I X 6-7, 17, 28-
29). Lawson further testified that no one at the neeting or in any
t el ephone conversation had ever told Luberski or Paul that even if H dden
M |la stopped buying Egg Aty eggs or stopped distributing Egg Aty eggs
toits custoners, those custoners would still be picketed. (I11: 33-34)
Lawson did testify that Luberski asked for sone kind of a
noratori umon picketing and that Mddock responded that he woul d not give
one because Hdden MIla was still purchasing Egg Aty eggs and
therefore, woul d not reduce the activities being directed agai nst Egg
dty. (IX 22-24)
Maddock acknow edged that he tol d Luberski that he woul d be
pi cketing his custoners so | ong as he (Luberski) continued to buy Egg
dty eggs and that he turned down Luberski's request to hol d back on such
activity until another negotiating session was held. (MIl: 41-45)

X. The Secondary Boycott and Its Hstory Under the National Labor
Rel ati ons Act, As Arended

A secondary boycott nay general |y be described as an econom c
tactic utilized by a |abor organizati on and directed agai nst an i nnocent
enpl oyer with whomthat |abor organization has no dispute (the secondary
or neutral enpl oyer) in order to coerce that enpl oyer to stop doi ng
busi ness with the enpl oyer with whomthe | abor organi zation does, in
fact, have a dispute (the prinmary enpl oyer). The secondary boycott may

result in the non-delivery
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of the prinmary enpl oyer's goods to the secondary enpl oyer, may cause the
secondary enpl oyer's enpl oyees to refuse to come to work, and rmay
di scourage all consuner trading wth the secondary enpl oyer who sells the
prinary enpl oyer's goods. (Pocan, "Galifornia' s Attenpt To End Far nwor ker
\oi cel essness: A Survey G The Agricul tural Labor Relations Act 0 1975"
(1976) 7 Pacific L.J. 197, 223-224). The idea behind the tactic is to
pl ace maxi numpressure on the prinmary enpl oyer and thus force it to
concede to union denands in the | abor dispute. The inplications are
cl ear-union disruptions of the secondary enpl oyer's operations woul d cease
when the secondary enpl oyer stopped dealing wth the prinary enpl oyer or
when the secondary pressure hel ped effectuate the uni on's bargai ni ng
demands. { course, a conpl etely successful strike, causing cessation of
a prinary enpl oyer's operations, would obviate the need for pressures
desi gned to conpel secondary enpl oyers to cease dealing wth the prinary
enpl oyer. However, where the prinary enpl oyer was able to maintain
production despite a strike, secondary pressure could be an auxiliary
weapon to achi eve cessation of dealings between the prinary and secondary
enpl oyers. Zeltner, "Secondary Boycotts And The Enpl oyer's Permssibl e
Response Whder The California Agricultural Labor Relations Act" (1977) 29
San. L.Rev. 277, 279-280.

Prior the their prohibition by the 1947 Taft-Hartley Act
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anendnents to the NLRA 15 an secondary boycott activities were | awf ul.
However, followng Vorlid VWr 11, the clamor for revision of the |aw

"was fuel ed by accounts of perishable foods and mlk rotting
when uni ons refused to handl e nonuni on products, of snall

busi nessmen and farners being driven into bankruptcy by the
effects of secondary boycotts, and of |aborers bei ng denied the
right to choose their representative freely when union | eaders
I nposed jurisdictional strikes which were sonetines enforced by
boycott s.

The result was the addition of Section 8(b)(4) to the National
Labor Relations Act in the 1947 Taft-Hartl ey anendnents.

Section 8(b)(4)(A received the famliar |abel of the 'secondary
boycott provision,' although this termnownhere appears in the
statutory language. In fact, the |egislative schene was to

outl aw only specific types of conduct, not all secondary
Ibog\fcoltts as such. Mny forns of secondary activity renai ned

awf ul .

The thrust of the Taft-Hartl ey anendnents was expressed in terns
of prohibiting union conduct intended to induce strikes or
concerted work stoppages by enpl oyees in the course of their
enpl oynent (the prohi bited conduct), where an object was to
force any enpl oyer or person to cease doi hg busi ness wth

anot her enpl oyer or person (the prohibited object)...." [2
Morris, The Devel opi ng Labor Law (2nd ed. 1983) pp. 1133-34.

But as the secondary boycott provisions were applied in practice, it
becane obvious to nany enpl oyers that certain "I oophol es" were preventing

the enforcenent of the | aw accordi ng

Dnational Labor Relations Act, ch. 372, sections 1-13, 49 Stat. 449 (1935)
(current version at 29 U S C sections 151-168 (1970)). In 1947 the NLRA
was anended and becane section 101 of the Labor Managenent Rel ations Act, 29
US C sections 141-197 (1970). 29 US C section 167 (1970) authorizes
continued use of the title, "National Labor Relations Act," for the amended
act as it appears in the Labor Managenent Rel ations Act.
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to what they clained had originally been intended. As a result of these
conpl aints, Gongress anended the boycott provisions in 1959 in the "Labor-
Managenent Reporting and O scl osure Act. w16 The changes were effected by
dividing Section 8(b)(4) into two subsections. Subsection (i) substituted
the phrase "any individual enployed by any person” for the phrase "the
enpl oyees of any enpl oyer," and subsection (ii) was added, naking it
unlawful "to threaten, coerce or restrain any person” for the proscribed
obj ectives. Subsection (A was renunbered (B). 2 Mrris, The Devel opi ng
Labor Law supra, p. 1135.

The key portions of the anended section read as foll ows:

“(b) It shall be an unfair |abor practice for a | abor
organi zation or its agents—

(4)(i) to engage in, or to induce or encourage any indivi dual
enpl oyed by any person engaged in commerce...to engage in a
strike or arefusal in the course of his enpl oynent to use,...or
ot herw se handl e or work on any goods,...or to performany
services; or (ii) to threaten, coerce, or restrain any person
engaged in comnmerce...,where in either case an object thereof

(B) forcing or requiring any person to cease using...or
otherw se dealing in the products of any other producer,...or
to cease doi ng business wth any other person...: Provided,
that nothing contained in this clause (B) shall be construed
to nmake unl awful, where not ot hew\i se unlawful, any prinary
strike or prinary picketing...."

It has been renarked that the passage of Taft-Hartley and

LandrumGiffin refl ected Congress® conclusion that the public's

16The law is commonly known as the Landrum@iffin Act. (Pub. L.
No. 86-257, section 704(a), 73 Sat. 519, 542-43 (1959).

17The pertinent text of section 8(b)(4) nowreads as fol | ows:
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(Footnote 17 Gonti nued)

"It shall be an unfair |abor practice for a | abor
organi zation or its agents -

(4)(i) to engage in, or to induce or encourage any individual
enpl oyed by any person engaged in commerce or in an industry
affecting conmerce to engage in, a strike or arefusal in the
course of his enpl oynent to use, nanufacture, process,
transport, or otherw se handl e or work on any goods, articles,
naterials, or coomodities or to performany services; or (ii)
to threaten, coerce, or restrain any person engaged in
commerce or in an industry affecting conmerce, where in either
case an object thereof is:

(A forcing or requiring any enpl oyer or self-enpl oyed person
to join any |l abor or enployer organization or to enter Into
any agreenent which is prohibited by section 8 ( e) ;

(B) forcing or requiring any person to cease using, selling,
handl i ng, transporting, or otherw se dealing in the products
of any other producer, processor, or nanufacturer, or to cease
doi ng busi ness wth any other person, or forcing or requiring
any ot her enpl oyer to recognize or bargain wth a | abor

organi zation as the representative of his enpl oyees unl ess
such | abor organi zation has been certified as the

representati ve of such enpl oyees under the provisions of
section 9: Provided, That nothing contained in this clause (B)
shal | be construed to nake unl awful, where not otherw se
unlawful, any prinmary strike or primary picketing;

Provided further, That for the purposes of this paragraph (4)
only, nothing contained in such paragraph shall be construed
to prohibit publicity, other than picketing, for the purpose
of truthfully advising the public, including consuners and
nenbers of a |labor organization, that a product or products
are produced by an enpl oyer wth whomthe | abor organi zation
has a prinmary dispute and are distributed by anot her enpl oyer,
as long as such publicity does not have an effect of inducl ng
any individual enpl oyed by any person other than the prinary
enpl oyer in the course of his enploynent to refuse to pick up,
deliver, or transport any goods, or not to performany

g_ervi _cgs, ~at the establishnent of the enpl oyer engaged i n such
Istribution.”
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interest in preventing the extension of |abor disputes to neutral

enpl oyers outwei ghed the union's interest in nmaintai ning the secondary
boycott as an auxiliary bargai ni ng weapon. Zeltner, Secondary Boycotts
And The Enpl oyer's Perm ssi bl e Response under the CGalifornia Agricul tural
Labor Rel ations Act, supra, p. 280.

A Secondary Gonsuner Picketing Under the NLRA As Arended and Tree
Fruits

Fol | owi ng the passage of the Landrum@iffin amendnents, the
NLRB and the courts viewed all peaceful secondary consuner picketing at
the premses of the secondary enpl oyer as a per se violation of Section
8(b)(4)(ii). The "publicity proviso," infra, was construed only to all ow
the distribution of infornation at the secondary site via publicity "other
than picketing." (See e.g., Unhited Wol esal e Enpl oyees, Local 261
(Perfection Mattress and Spring Go.) (1960) 129 NLRB 1014; Brewery and
Beverage Drivers, Local hion No. 67 (DC dr. 1955) 220 F.2d 380; N.RB
v. Whol sterers Frane and Bed Wrkers, Twn Gty Local 61 (8th Gr. 1964)
331 F. 2d 561.

This restricted view of consuner picketing under the NLRA was
rejected in NNRBv. Fruit and Veget abl e Packers and WWrehousenen, Local

760 et al., (hereafter "Tree Fruits") (1964) 377 U S 58, 84 S Q. 1063,

12 L.E 2d 129, 59 LRRM2961. In Tree Fruits, the gquesti on was whet her

the respondent uni ons had
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viol ated section 8(b)(4)(ii)(B) of the NLRA as anended, by |imting their
secondary picketing of retail stores to an appeal to the custoners of the
stores not to buy the products of certain firns agai nst whi ch one of the
respondents was on strike. The struck firns sold Vashi ngton Sate appl es
to the Safeway chain of retail stores in the Seattle area. The uni ons
Instituted a consuner boycott against the apples in support of the strike
whi ch consi sted of placing pickets in front of the entrances to the
Safeway stores. These pickets wore placards and distributed handbills
whi ch asked Saf eway custoners and the public generally to refrain from
buyi ng Véshi ngton State appl es whi ch were, of course, only one of
nunerous food products sold at Saf enay.

The U S Suprenme Gourt, tracing the legislative history,
di sagreed that the phrase "other than picketing" in the publicity proviso
reveal ed a congressional purpose to outlaw all picketing directed at
custoners at a secondary site because such a concl usion rested on the
untenabl e finding that Congress had determned that such picketing al ways
threatened, coerced, or restrained the secondary enpl oyer. The Gourt
hel d that Gongress did not clearly express an intention that section
8(b)(4) should prohibit all consuner picketing. "[I]t does not follow
fromthe fact that sone coercive conduct was protected by the proviso,
that the exception 'other than picketing indicates that Gongress had

determned that all consuner picketing was coercive.”" 84 S Q. at 1070.
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The Gourt went on to say:

"....Wen consuner picketing is enpl oyed only to persuade
custoners not to buy the struck product, the union's appeal is
closely confined to the prinary dispute. The site of the appeal
is expanded to include the premses of the secondary enpl oyer,
but if the appeal succeeds, the secondary enpl oyer's purchases
fromthe struck firns are decreased only because the public has
dimnished its purchases of the struck product. On the other
hand, when consuner picketing is enpl oyed to persuade custoners
not totrade at all wth the secondary enployer, the latter
stops buyi ng the struck product, not because of a falling
denand, but in response to pressure designed to inflict injury
on his business generally. In such case, the union does nore
than nerely foll owthe struck product; it creates a separate
dispute wth the secondary enpl oyer.” 84 S Q. at 1071 (Fn
omtted)

Aninterpreting Tree Fruits the NLRB in Honol ul u
Typogr aphi cal Uhion No. 37 (Hawaii Press Newspapers, Inc.) (1967) 167
NLRB 1030, 66 LRRM 1194 enfd. (D C dr. 1968) 401 F.2d 952 stat ed:

"....The Qourt pointed out that 'peaceful consuner picketing to
shut off all trade wth the secondary enpl oyer unl ess he ai ds
the union inits dispute wth the prinary enpl oyer is pol es
apart fromsuch picketing which only persuades his custoners not
to buy the struck product.? In the l'atter situation, the union
does not request the public to wthhold its patronage fromthe
secondary enpl oyer but only to boycott the prinary enpl oyer's
goods. Thus, the union's appeal to the public is confined to
Its dispute wth the prinary enpl oyer. An appeal to the public
at the secondary site not to trade wth the secondary enpl oyer
at all, however, goes beyond the products of the prinary

enpl oyer and seeks the public's aid in forcing the secondary
enpl oyer to cooperate wth the ULhion inits prinary dispute...."
167 NLRB at 1030

It can be said then that the US Supreme Gourt in
anal yzing the intent of section 8(b)(4) concluded that Congress had

prohi bi ted picketing i ntended to prevent
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custoners frompatroni zing the secondary enpl oyer but had al | oned

pi cketing i ntended to persuade consuners to cease purchasing the
products of the prinmary enpl oyer sold by the secondary enpl oyer. In
ot her words, under federal labor law, a union may not |aw ully

request that the public cease patronizing all the products of the

neutral for this creates a separate dispute wth the neutral
enpl oyer, but the union nay lawfully request that the public not buy

the struck product even if this has an adverse economc inpact on

the secondary establishnent or results in a consuner boycott of the
neutral’s entire business.® Farkas v. ol unbus Buil di ng and
Gonstruction Trades Gouncil (S.D. Ghio. 1973) 83 LRRM 2929; Lhited
Seelworkers of Arerica, (Pet Incorporated) (1979) 244 NLRB 96,
revd. on other grounds (8th dr. 1981) 641 F.2d 545

Thus, the kind of picketing to be avoi ded under the NLRA
- the "isolated evil" Tree Fruits refers to at one point - is where
the public interprets the union's pleas as a request not to
patroni ze the neutral enployer at all. An enployer threatened wth

ruin or substantial loss is likely

18The Suprene Gourt in Tree Fruits did not question that the object of the
pi cketing was to force Safeway to cease deal ing in struck Vashi ngton appl es
by making it unprofitable to do so. See Honol ul u Typographi cal Uni on Nob.
37v. NRB(DC dr. 1968) 401 F.2d 952, 955, fn. 7.
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to be economcally coerced into joining a battle not of its own

naki ng on the side of the union to bring pressure upon the prinary
enpl oyer in order to save itself. And since this extra pressure the
uni on places on the neutral causes nore interference wth the
latter's business than it would suffer as a natural consequence of
the union's success inits prinary controversy, it falls wthin the
(Gongressional ban. See Teansters Local 812 v. NLRB (Mbnarch Long
Beach Gorp.) (DC dr. 1980) 657 F.2d 1252, 105 LRRM 2658, 2667,
2674.

n the other hand, the distinguishing

characteristic of a |lawul consuner boycott under the NLRA is that
the uni on appeal influences the secondary enpl oyer not by
interrupting his internal operations (his enpl oyees remain on the
job, deliveries to and fromconti nue to be nade, and the busi ness
continues to function), but by conveying information to his custoners
which is ained at elimnating consuner denand specifically for one or
nore of the products sold at his establi shmlant.19

As stated by a New York court:
"....Were the union inportunes persons to cease conpl etely
doi ng business wth the retailer, a custoner mght turn anay
fromthe picketed premses, not because he or she agrees wth
t he speech message expressed, but fromrel uctance to incur the

pi cketers' disfavor. Product picketing, however, which is ained
at the prinmary enpl oyer's goods 'acqui esces in the crossing of

19I n the pre-ALRA case of FarmVrkers v. Superior Gourt (1971) 4 Cal . Xd
556, 94 CGal . Rotr. 263, 77 LRRM 2208, an agricultural union' s secondary
boycott efforts to foll owthe struck
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the picket line but nerely urges that the consuner be

sel ective on the inside.!” Since no request is nade to refrain
fromentering the store/ the custonmer is relieved fromthe
necessity of responding at the point of contact where the very
presence of the picketers may be influential and is therefore
freer to react based on the persuasi veness of the speech
content of the union's nessage. It follows that product

pi cketing, in conparison to other forns of picketing, is nore
closely akin to pure speech and thus nore fully protected
under the Frst Anendnent.” (Fns. omtted) V&l dbaumlinc. v.
FarmVWrkers, (Sup. @. 1976) 87 Msc 2d 267, 383 NY.S 2d
957, 92 LRRVI 2661 at 2668

B. The NNRA's Publicity Provi so

The NLRA's publicity proviso states in relevant part that
"....nothing contained (in section 8(b)(4))....shall be construed to

prohibit publicity, other than picketing, for the purpose of truthfully

advising the public.... that....products are produced by an enpl oyer wth
whomthe | abor organi zation has a prinary dispute...." (Enphasis added)
(Parenthesis added) The phrase "publicity other than picketing" was the
outgrowth of a "profound U S Senate concern that the unions' freedomto
appeal to the public for support of their case be adequatel y
safeguarded.” Horida Qulf Goast Building and Construction Trades CGounci l
v. NLRB., (hereafter "Ha. Qlf Goast") (Il1th dr. 1986) 796 F.2d 1328,
1341, quoting NLRB v. Servette, Inc. (1964) 377 U S 46, 55,

(Footnote 19 (onti nued)

agricultural products of various growers was hel d to be non-enjoi nabl e
under the CGalifornia Jurisdictional Srike Act. The Gourt noted that the
product boycott did not have the sane coercive effect that a general
boycott of all a conpany's stores mght have.
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84 S .. 1098, 1104. The proviso was not designed to restrict

comuni cative activity; only the prohibitions of section 8(b)(4) do that.
Ibid at fn. 19. Thus, the proviso operates as an exenption fromthe

prohi bitions of section 8(b)(4). Honolulu Typographi cal Uhion No. 37,
supra (1967) 167 NLRB 1030, 66 LRRM 1194, enfd. (DC dr. 1968) 401 F.2d

952. This exenption was intended to be given as broad an application as
the statutory prohibition to which it was an exception. NRBv. Servette,
supra. See also Qeat VWstern Broadcasting Gorp. (1964) 150 NLRB 467, 58
LRRM 1019, enfd. 356 F.2d 434, 61 LRRM2364. |n sone cases, truthful, non-

pi cketing publicity appeal s woul d be unl awful section 8(b)(4) restraint and
coer Ci on20 but for the publicity proviso. lbid. That is to say that the
provi so does protect truthful, non-picketing publicity appeal s that woul d
otherw se violate section 8(b)(4) as being coerci ve. 21

For exanpl e, handbilling which called upon the
public to defer paying 20 percent of their phone bills until the secondary
enpl oyer (tel ephone conpany) ceased doi ng busi ness with the prinary
enpl oyer (a nonuni on subcontractor engaged in constructing nanhol es and

under ground t el ephone conduits) was

2 : .
oA coercive appeal is one that encourages consuners to conpl etely boycott

the neutral enployer rather than just the product of the prinary enpl oyer.
Tree Fuits, supra, 377 US 69, 84 S Q. 1063, 1070.

21(} course, appeals limted to the struck product were held by the Suprene
Qourt in Tree Fruits not to violate section 8(b)(4) so that respondents
there did not need the protection of the proviso. As set forth in Local

248, Meat & Allied Food Wirkers (1977) 230 NLRB 189, 96 LRRM 1221:
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protected by the proviso (so long as it was truthful) in that "publicity
ot her than pi cketing" whi ch persuaded custoners to stop trading wth the
secondary was lawful. Qperating Engi neers Local 139 (Gak Constucti on,

Inc.) (1976) 226 NLRB 759, 93 LRRM1385. As stated by the NLRB:

"....The second proviso to Section 8(b)(4) exenpts fromthe reach
of that section truthful publicity, other than picketing, which
per suades custoners of a secondary enpl oyer to stop trading wth
It except to the extent that such publicity has the effect of
cutting off his deliveries or inducing his enpl oyees to cease
work. It is settled lawthat the protection of this 'publicity
provi so extends to service as well as product boycotts. Mreover,
the legislative history establishes that the 'publicity' proviso
was intended to permt a consuner boycott of a secondary

enpl oyer's entire business and not nerely a limted boycott of
the product or services involved in the prinary dispute.” 93
LRRM at 1386 (Fns. omtted)

And in Alentown Racquetball & Health AQub, Inc. v. Building

& onstruction Trades Gouncil of Lehi gh & Nort hanpt on

(Footnote 21 Conti nued)

"The restrictions on product picketing spelled out in Tree
Fruits are designed to limt the activity to what is in effect
truly prinary picketing of a product and thus outside the
basi ¢ prohibition of Section 8(b)(4)(B).

A though the Gourt in Tree Fruits did not characterize consuner picketing
as primary, and thus protected as such by another proviso to section
8(b)(4), 1t did stress that the picketing invol ved was cl osel y confi ned
tothe prinary dispute. Insofar as Saf eway was pressured by the

pi cketing, that pressure was limted to that portion of Safeway's

busi ness that woul d have been disrupted in any event by a prinary strike.
Honol ul u Typographical Uhion No. 3 7 v. NLRB, supra (DC dr. 1968) 401
F.2d 952, 955, fn 7.
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Gounties (ED Pa. 1981) 525 F. Supp. 156 newspaper ads urging a conpl ete
boycott of a business were found to be | awful even though the prinary
enpl oyer was not nentioned on the grounds that the proviso existed to
protect appeal s whi ch otherw se mght have viol ated section 8(b)(4).
Several other federal courts have |ikew se distingui shed
pi cketing fromnon-pi cketing and hel d that the publicity proviso nakes it
lawful to seek the object of a total consuner boycott (and not nerely the
limted boycott of products or services involved in prinary di sputes) by
publicity other than picketing, e.g., handbilling or advertising. 22
Honol ul u Typographi cal Union No. 37 v. NLRB, supra (D C dr. 1968) 401
F.2d 952, 957, fn 11, 68 LRRM 3004 enfg. (1967) 167 N.RB 1030, 66 LRRM
1194. See also NLRBv. Servette, supra. (1964) 377 US 46, 84 S Q.

1098 and Local 537, International Brotherhood of Teansters (Lohnan Sal es

@.) (1961) 132 NLRB 901 (hereafter ("Lohman Sales"). The only

limtations i nposed by the proviso are that the publicity truthfully

advi se the public® and not contain any of the

22But product picketing violates section 8(b)(4) if an object thereof is
to stop all trade wth such secondary enpl oyer. San Franci sco

Typogr aphi cal Uhion No. 21 (1971) 188 NLRB 673, 679, enfd. 465 F. 2d 53;
Los Angel es Typographi cal Uhion No. 174 (Wite Front Stores, Inc.) (1970)
181 NLRB 384, 388.

23For exanpl e handbi | |'s that did not clearly specify the target of the
boycott were held to be msleading i n Honol ul u Typogr aphi cal Uhi on Local
37, supra (1967) 167 NLRB 1030, 66 LRRM 1194, enfd. (D C dr. 1968) 401
F.2d 952, 68 LRRM 3004.
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proscribed effects, i. e., the cutting off of deliveries or inducing a
secondary enpl oyer's enpl oyees to cease doing their work. 24 Local 732,

Teansters (Servair M ntenance) 229 NLRB 392, 402, 96 LRRM 1128, citing

Tree Fruits, supra, and Local Lhion No. 54, Sheet Metal Wrkers

International Association, AFL-Q O (Sakowtz, Inc.) (1969) 174 NLRB 362.
See also, Edward J. DeBartolo Gorp. v. NLRB (1983) 463 U S 155, 103 S G.
2926, 2931, 113 LRRMI 2953 and (perating Engi neers, Local 139, (Qak
Gonstruction Inc.), supra (1976) 226 NLRB 759, 93 LRRM 1385. If the

publicity is not truthful or if it has a proscribed effect, the publicity
proviso is inapplicable. Uhited Seelworkers of Arerica (Pet.

I ncorporated, supra (1979) 244 NLRB 96, revd. on other grounds (8th dr.
1981) 641 F. 2d 545.

The reasons for the distinction between picketi ng and non-
pi cketing publicity is that under the NLRA and federal case law it is
settled that |abor picketing is entitled to | ess First Arendnent
protection than pure speech. Such treatnent is based on the concept that
pi cketing includes el enents in addition to speech. These additional
elenents justify restrictions on picketing which wuld not be permtted
vis-a-vis pure speech. As stated by the Heventh Qrcuit in Ha Qilf

Qoast, supra, (Il1th dr. 1986) 796 F.2d 1328:

"[While picketing is a node of communiction, it is
i nsepar abl y sonething nore and different. Industrial
picketing 'is nore than free speech, since it invol ves

2411 the publicity proviso does not apply, the General Counsel and
Charging Parties nust then prove that the union's conduct fell wthin the
terns of section 8(b)(4). As set forth in Eward J.
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patrol of a particular locality and since the very presence of
a picket line nay induce action of one kind or another, quite
i rrespective of the nature of the ideas which are being

di sseminated.’ [Bakery & Pastry Drivers & Hel pers Local v.
VWwhl, 315 US 769, 775, 776 [62 S . 816, 819, 86 L.H.
1178] (Douglas, J., concurring)].... Publicationin a
newspaper, or by distribution of circulars, rmay convey the
sane informati on or nake the sane charge as do those
patrolling a picket line. But the very purpose of a picket
line is to exert influences, and it produces consequences,
different fromother nodes of communication. The |loyalties
and responses evoked and exacted by picket |ines are unlike
those flow ng fromappeal s by printed word.. ..

..... A Sate may constitutional ly permt picketing despite the
ingredients init that differentiate it fromspeechinits
ordinary context.... And we have found that because of its

el enent of communi cation pi cketing under sore circunstances finds
sanction in the Fourteenth Arendnent.... However general or

| oose the | anguage of opinions, the specific situations have
controll ed decision. It has been anply recogni zed t hat

pi cketing, not being the equival ent of speech as a natter of
fact, is not its inevitable |legal equivalent" 796 F.2d at 1333.

The Gourt found that the NLRA's publicity proviso was clearly

drafted to cover non-picketing |labor publicity and to only

(Foot note 24 (Gonti nued)

DeBartolo Gorp. v. NLRB (1983) 463 U S 155, 103 S Q. 2926,
113 LRRM 2953:

"The Board and the union correctly point out that DeBartol o
cannot obtain relief inthis proceeding unless it prevails on
three separate issues. It rmst prove that the union did

"t hreat en, coerce, or restrain' a per son engaged in commerce, wth
the obj ect of ‘forci ng or requiring soneone to cease doi ng

busi ness wth soneone el se - that is to say, it nust prove a
violation of Section 8(b)(4)(ii)(B). It nust al so overcone both
the union's defense based on the publicity proviso and t he
union's claimthat its conduct was protected by the Frst
Arendnent. " 103 S Q. at 2931.
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prohi bit consuner picketing. See al so concurring opinion of M. Justice
Sevens in NNRBv. Retail Qerks, Local 1001 (Safeco Title Ins. (@.)
(1980) 447 U S 607, 104 LRRVI 2567, 2571.

This distinction between picketing and non-pi cketing publicity
was recogni zed by Gongress early on and i ncorporated into the original
NLRA  As we have seen, the statute provided in its proviso that
"....nothing contained i n such paragraph (section 8(b)(4)) shall be

construed to prohibit publicity, other than picketing, for the purpose of

truthfully advising the public.... that a product or products are
produced by an enpl oyer wth whomthe | abor organi zation has a prinary
dispute...." (Ephasis added) (Parenthesis added).
X 1. Secondary Gonsuner PFicketing Under the Agricultural Labor
Rel ations Act; The Agricultural Labor Relations Act's Publicity
Provi so
The ALRA bans the secondary boycott wth the original |anguage
of the NLRA's section 8(b)(4) and has inposed certain restrictions on
secondary activities of agricultural |abor organizations. However, the
consuner boycott under the ALRA unlike the NLRA is nearly unrestri cted.
Section 1154(d) of the ALRAreads that it shall be an unfair |abor
practice for a | abor organization or its agents:
“(d) To do either of the followng: (i) To engage in, or to
i nduce or encourage any individual enployed by any person to
engage in, a strike or a refusal in the course of his enpl oynent
to use, nanufacture, process, transport, or otherw se handl e or
work on any goods, articles, materials, or conmodities, or to
performany services;, or (ii) to threaten, coerce, or restrain

any person; where in either case (i) or (ii) an object thereof is
any of the follow ng:
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(2) Forcing or requiring any person to cease using, selling,
transporting, or otherw se dealing in the products of any ot her
producer, processor, or nanufacturer, or to cease doi hg busi ness
wth any other person, or forcing or requiring any other

enpl oyer to recogni ze or bargain wth a | abor organization as
the representative of his enpl oyees unl ess such | abor

organi zation has been certified as the representative of such
enpl oyees. Nothing contained in this paragraph shall be
construed to nake unl awful, where not ot herw se unl awful, any
prinary strike or prinary picketing.

Not hing contained in this subdivision (d) shall be construed to
prohibit publicity, including picketing for the purpose of
truthfully advising the public, including consuners, that a
product or products or ingredients thereof are produced by an
agricultural enployer wth whomthe | abor organi zation has a
prinary dispute and are distributed by another enpl oyer, as |ong
as such publicity does not have an effect of inducing any

i ndi vi dual enpl oyed by any person other than the prinary

enpl oyer in the course of his enpl oynent to refuse to pick up,
deliver, or transport any goods, or not to performany services
at the establishnent of the enpl oyer engaged i n such
distribution, and as |long as such publicity does not have the
effect of requesting the public to cease patronizing such ot her

enpl oyer .

However, publicity which includes picketing and has the effect
of requesting the public to cease patronizi ng such ot her

enpl oyer, shall be permtted only if the | abor organization is
currently certified as the representative of the prinary

enpl oyer' s enpl oyees.

Further, publicity other than picketing, but including peacef ul
distribution of literature which has the effect of requesting
the public to cease patroni zing such ot her enpl oyer, shall be
permtted only if the | abor organi zati on has not | ost an
election for the prinary enpl oyer's enpl oyees within the
precedi ng 12-nonth period, and no other |abor organi zation is
currently certified as the representative of the prinary

enpl oyer' s enpl oyees.

Not hi ng contained in this subdivision (d) shall be construed
to prohibit publicity, including picketing, which nay not be
prohi bited under the Lhited Sates Constitution or the
CGalifornia Gonstitution. "
The ALRA unlike the federal Act, nakes no distinction between

pi cketi ng and non-picketing. Quite the contrary in fact,
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as the statute's proviso asserts that "[njothing contained in this
subdi vision (d) shall be construed to prohibit publicity, including

pi cketing for the purpose of truthfully advising the public, including
consuners, that a product or products —are produced by an agricul tural
enpl oyer with whomthe | abor organi zation has a prinary dispute...."
(Enphasi s added)

In viewof this significant statutory change in the ALRA' s
publicity proviso fromthat of the federal |abor law it appears that the
Sate Legislature intended for it to nake no difference whether the
agricultural union's publicity invol ved handbilling, newspaper ads,
pi cketing or conbi nations of these categories; all such activities -
i ncl udi ng appeal s (through picketing) for the conpl ete boycott of a
secondary enpl oyer's business - are exenptions fromthe prohibitions of
section 1154(d) so long as they are truthful and do not produce either an
interference wth pickups or deliveries or work stoppages by enpl oyees of
any enpl oyer other than the firmengaged in the prinary | abor dispute.
The Legi sl ature made thi s choi ce even though it knew that a non-speech
el ement such as picketing coul d have the effect of applying pressure,
soneti mes i nmmense, on consuners not to patroni ze the secondary enpl oyer's
busi ness and even though it knew that under federal |aw picketing has
| ess legal protection than handbilling or adverti sing.

In short, what the national Act prohibits, the Galifornia Act

specifically provides for - secondary | abor picketing designed
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to request consuners not to patroni ze the secondary enpl oyer. The ALRA
permts an agricultural |abor organi zation to publicize its disputes
t hrough picketing and other neans in such a way that the public may be
di scouraged frombuying the particul ar product of a prinary enpl oyer and
al so permts such a boycott even where the effect is to encourage the
public to cease all trading wth the secondary enpl oyer, so long as the
| abor organi zation has been certified by the ALRB as the representative
of the prinmary enpl oyer's enpl oyees. 25 This statutory change on the part
of the Galifornia Legislature has been seen as a major departure fromthe
NRA's intent. Pocan, "CGalifornia s Attenpt To End Far nmor ker s
\oi cel essness" (1976) 7 Pacific L.J. 197, 224-225.

Anot her conment at or has st at ed:

"A though the new legislation did not go as far as uni ons woul d
have desired in permtting the use of the secondary boycott to
bring pressure on the prinmary enpl oyer, it does, go beyond what
Is permtted by the NNRA it provides agricultural unions wth
an additional bargaining tool by allow ng the unions, under the
conditions specified inthe Act, to bring indirect pressure on a
prinmary enpl oyer by requesting that the public not partroni ze the
neutral who is doi ng business wth the primary. The agri cul tural
unions, pursuant to the Act's specific |imtations, coul d not
only tell the public that a particul ar supernarket is selling

| ettuce produced by a farmer wth whomit has a prinary | abor

di spute and request the public not to buy that product, but the
union could al so ask the public not to partroni ze that particul ar
supernmarket at all. According to decisions under the NLRA a

uni on whose publicity is directed to inducing the public not to
patroni ze the neutral busi ness establishment woul d be in
violation of the law" Levy, "The Agricultural Labor Rel ations
Act O 1975 - La Esperanza De Galifornia Para

25DJri ng the legislative hearings | eading to the passage of the ALRA
Assenbl yman Hernan indicated that "do not patronize" requests on the part
of a labor union were lawful as long as the
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H Futuro" (1975) 15 Santa Qara L. Rev. 783, 793-794
In anal yzi ng the question of the |aw ul ness of

Respondent ' s conduct in the context of the specific | anguage of

t he

ALRA's proviso, it is inportant to bear in mnd that so long as the

publicity activities carried on by Respondent are found to be exenpt

under the proviso, it is unnecessary to consi der whether the consuner

appeal s woul d have ot herw se constituted secondary restraint and

coercion, as prohibited by section 1154(d). See Honol ul u Typogr aphi cal

Lhion No. 37, supra (1967) 167 NLRB 1030, 1031, 66 LRRM 1194. Secondary
consuner picketing nust be
(Footnote 25 (onti nued)
uni on was certified by the ALRB "
Antonovich: "Wat is the difference between the secondary
boycott and picketing for publicity?" Herman:...."Nowas to

consuner activity, we have divided into really three separate

areas. There is a certain kind of consuner activity, that i
leafleting wth respect to a particular product, whichis

S

quite clearly constitutional |y protected. For instance, don't
buy grapes, a leaflet in front a supernarket to consuner don't
buy grapes. That's constitutionally protected and as | know

you i ndi cated by your own concerns here today, you are

concerned wth the constitutional rights —we don't aggregate

those here. Secondly, as to the kind of boycott which is
directed at don't patroni ze boycott, say directed at for
exanpl e Safeway, we prohibit unless the union is certified,
the picketing don't patroni ze Saf enay because they handl e

‘nonuni on grapes. V¢ prohibit the |eafleting don't patroni ze
Saf eway where another.-union is certified where the union that

i's engaging the activity has lost the election. In those
situations we prohibit that leafleting. " (sic) Labor

Rel ations Coormttee Hearing, May 12, 1975, p. 50, copy on file

in ALRB Archi ves.
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evaluated initially interns of the proviso s exenptions and not in
terns of whether such picketing constituted restraint and coercion.

Truthfully Advising the Public

The ALRA (and the NLRA) contains |language in its proviso to
the effect that nothing contained in the statute shoul d be construed as

prohibiting publicity "....for the purpose of truthfully advising the

public, including consuners, ....that a product or products....are
produced by an....enpl oyer wth whomthe |abor organization has a
prinary dispute and are distributed by another enployer...." (Enphasis
added)

(ne schol ar has interpreted this | anguage to nean:

"The only possible substantive limtation on a certified union's
right to engage in secondary activity nmay be gl eaned fromthe
requirenent in the first proviso that any 'publicity*

communi cate truthful notice to the public of a prinary | abor
dispute. Wiile the statutory | anguage of the second provi so
does not require this reading, the interests of fairness dictate
that this proviso al so should obligate certified unions
truthfully to advise the public, so that those actual |y

i nfluenced by what the picket signs say wll not be msled into
bel i eving that the secondary enpl oyer is the prinary enpl oyer

w th whomthe dispute originated. Furthernore, if the picketed
secondary enpl oyer carried products or ingredients thereof that
are produced by other agricultural enpl oyers whose enpl oyees are
not represented by the picketing | abor organization or wth whom
the | abor organi zati on does not have a primary dispute, truthful
desi gnation of the prinary enpl oyer mght be required to di spel
the inference that the | abor organization is engaging in

prohi bi ted recognitional picketing." Zeltner, "Secondary
Boycotts and the Enpl oyer’'s Perm ssi bl e Response Uhder the
Galifornia Agricultural Labor Relations Act, supra (1977) 29
San. L. Rev. 277, 282.

It woul d seemlogical fromthe | anguage of the statute that

the Legislature, by providing for the necessity of truthful
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information, was balancing a union's need for free expression wth a
: . 26
neutral's need to be free from coercion. see Ha. Qulf Qoast, supra

(I1th dr. 1986) 796 F.2d 1328, 1332-33. The Legi sl ature was concer ned

that neutrals not be enneshed in the dispute of the prinary enpl oyer and
that the only way to keep this fromhappening, as federal |abor |aw
experi ence had shown, was to pronote the concept of truthful ly advising
the consuner so that he/she coul d nake an i nforned choi ce as to what

hi s/ her position was going to be wth respect to the dispute. Thus, it
provided that any certified union's publicity, including picketing, was
protected, even though sane had the effect of requesting the public to
cease patroni zing a neutral enpl oyer, so long as the public was
truthfully advised as to the true nature of the labor dispute. This was
because ot herw se, any consuner approachi ng an area where pi ckets were
denonstrating woul d natural |y assune that the dispute was between t hat
busi ness and those pickets. As this was not al ways the case, a |abor
organi zati on nust informthe consuner that he/she was not being asked to
boycott this business because of any dispute the union was having with it
but rather because it had a dispute wth another busi ness—an agri cul tural
enpl oyer -ahose products were being supplied to and/or distributed, either

directly or indirectly, by the business where the pickets were.

26It is worthy of note that in the California Suprene Gourt's (pre- ALRA
enactnent) decision in FarmVWrkers v. Superior Gourt, supra (1971) 4

CGal . 3d 556, 571, 94 CGal . Rotr. 263, 77 LRRM 2208, the Gourt found that the
state coul d not constitutionally enjoin
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Thus, the reason for the necessity to truthfully advise is
clear. The consuner nust be afforded the opportunity to nake an
intelligent choice of whether, in the case of neutrals, to decline to do
busi ness with the establishnent because of its indirect connection to the
prinary | abor dispute, enter the establishment and do busi ness but boycott
the particular struck product, or ignore the union's request entirely and
enter the business to do any and all business. Wthout the necessary
information to assist the consuner in naking this decision, his/her
response cannot be based upon reason but rather upon the enotional factor
any person nay experience in confronting a picket |ine.

In the present matter, it is clear then that section 1154(d)
permts the Respondent UFWto participate in secondary picketing (at
Hdden MIla, infra, Gountry Eggs, infra, etc. and/or their custoners and
other retail establishnents) calling for a total boycott even if the
effect of this picketing ultinately causes such entities a | oss of

busi ness. However,

(Footnote 26 Conti nued)

truthful efforts to communicate the facts of a labor dispute to the
public. n the other hand, the Court al so determned that a | abor union
coul d be enjoined fromnaking fal se and untruthful statenents in
connection wth that dispute. See also Robins v. Pruneyard Shoppi ng
Center (1979) 23 Cal.3d 899, 910, 153 Cal . Rotr 854, 592 P.2d 341 where
the Galifornia Suprene Gourt held that though California rmay provide
greater protection than the Frst Amendnent provides in protecting speech
and petitioning (at shopping centers that are privately owned),

nevert hel ess, such a right nust be "reasonably exercised."
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Respondent, in so doing nust nake sure that the public is truthfully
advised as to the nature of the | abor dispute. The difficulty in all
this, of course, isin determning exactly what is required to adequately
advi se the public.

The General (ounsel and Charging Parties argue that on each
occasi on when the UFWpi cketed a secondary site, infra, three essenti al
facts needed to be stated on the | egends of the picket signs in order for
Respondent ' s conduct to fall wthin the protection of the proviso to
section 1154(d) of the ALRA as follows: 1) the nature of the | abor
dispute, i.e., the existence of a prinary dispute between Egg Aty and the
UFW 2) the identity of the struck product, i.e., what the product bei ng
struck was and 3) the rel ationshi p between the secondary and the prinary
enpl oyer, i.e., that, for exanple, Hdden Villa or Hdden MIla's
custoners served as a distributor of eggs fromEyg dty. For this
proposition the General Gounsel and Charging Parties cite the case of
Servi ce Enpl oyees Local 399 v. NLRB (Delta Air Lines) (hereafter "Delta"
or "Delta Air Lines") (9th dr. 1984) 743 F.2d 1417, 117 LRRM2717. In

that case, Delta subcontracted janitorial work at the Los Angel es airport
to National deaning Gonpany, and National signed a contract with a union.
Delta then lawfully termnated its subcontract agreenent wth National,
and nade a new contract wth the Satew de Mi ntenance Conpany, a nonuni on
conpany. Onng toits loss of business, National released 5 of its 6

uni on enpl oyees and transferred the 6th to anot her job.
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The union, in furtherance of its prinary dispute wth
Satew de, began distributing handbills at Delta s airport and downt own
facilities. (Delta thus becane the secondary enpl oyer), The union
distributed 4 different handbills which the NNRB referred to as
handbills "A B, C and D" They were as follows

Handbi I I "A", first side

"Mease do not fly Delta Airlines. Delta Airlines unfair.
Does not provide AFL-A O conditions of enpl oynent. Hospital
& Servi ce Enpl oyees Lhion, Local 399, AFL-A Q"

Handbi Il "A', second side

"It takes nore than noney to fly Delta. |t takes nerve. Let's
| ook at the accident record.” The handbill then |isted 55
accidents involving Delta that had occurred during the period of
January 13, 1963, to May 27, 1976, their |ocations, the type of
aircraft involved, the degree of danage, and whet her there had
been injuries or deaths. This side of handbill "A' al so
provided the total nunber of deaths and injuries in these
accidents and stated that the i nformati on was obtai ned fromt he
National Transportation Board (NIB), Washington, DC F nally,
it listed the nunbers of the letters and conplaints that Delta
recei ved nonthly fromJuly 1976 to July 1977, and stated that
this informati on was obtained fromthe dvil Aeronautics Board
(CAB), Véshington, DC™

Handbi || "B’

This handbill contained all of the infornation set forth on side
two of handbill "A'. It did not list, however, the i nfornation
pertaining to the letters and conplaints received by Delta.

Handbi Il "C', first side

"Mease Do Not Hy Delta Airlines. This airline has caused
nenbers of Service Enpl oyees Lhion, Local 399, AFL-AQ at Los
Angel es International Arport, to becone unenpl oyed. In their
pl ace they have contracted wth a nai nt enance conpany whi ch does
not provide Local 399 wages, benefits and standards. V¢ urge
all union nenbers to protest Delta's action to the Delta office
inyour region. If you are concerned about the plight of
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fe

|l ow union nenbers....Pease Do o Hy Delta
Arl

i nes."

Handbi || "C', second side

This handbill wused the identical accident and consuner
conplaint information as that contained on side two of
handbi I | "A".

Handbi [1 "D’
This handbill was simlar to handbill "C', except that on side

one it identified the "nai nt enance conpany” as S atew de, and on
side two, before listing Delta' s accident and consuner conpl ai nt
records, it included the followng prefatory statenent.

"As nenbers of the public and in order to protect the

wages and conditions of Local 399 nenbers and to publicize our
prinmary dispute wth the Statew de Buil di ng M nt enance
Gonpany, we wshtocall tothe attention of the consum ng
public certain informati on about Delta Airlines fromthe
official records of the dvil Aeronautics Board of the Lhited
Sates Governnent. "

The Qourt began its analysis by noting that in order for Delta
to obtainrelief it had to prevail on three separate issues: 1) it had to
prove that the union did "threaten, coerce, or restrain” Delta wth the
object of "forcing or requiring" Delta to cease doi ng business wth
Satewde. (That is to say that Delta had to prove a violation of
section 8(b)(4)(ii)(B)); 2) it had to overcone the union's defense based
on the publicity proviso;, and 3) it had to overcone the union's defense

based on the Frst
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Anendnent . 21

Addressing the publicity proviso first, the Gourt asserted that at
the very least the union's handbills nust have identified the nature of the
union's dispute wth SSatewde and Delta' s relationship wth it. In view of
the fact that neither handbill "A' nor "B' identified Satew de as the
enpl oyer with whomthe union had a prinmary | abor dispute and because neit her
handbi I | explained Delta' s relationship to the union's prinmary dispute wth
Satew de, both handbills were not protected by the publicity proviso.
(HandbiIls "A'" and "B' only stated that Delta was unfair and then |isted
Celta' s acci dent and consurner conpl aints).

Handbi | Is "C' and "D', on the other hand, did neet the mni num
regui renent, as each one identified the prinary dispute on one si de.28
However, the Gourt affirned the NLRB that the proviso did not protect these
handbi | | s ei ther because the other side of each handbill included the
acci dent and consuner infornation which were unrel ated to the prinary |abor

dispute. The Gourt held as fol | ows:

27Uti nately , the above issues 1 and 3 were not addressed. Instead, the
Gourt, after finding that the proviso did not apply, infra, renmanded the
case to the Board to clarify the standard for determning the existence of
"coercion." If there were nore than one interpretation of "coercive"

avai | abl e under the statute, the Gourt instructed the Board to select the
interpretation that did not "create" constitutional problens. 743 F. 2d at
1428, 117 LRRMat 2726.

*8elta contended that handbill "C' did not identify the primary dispute
because it failed to nane Statew de specifically and stated only that Delta
had contracted with a "nai nt enance conpany”
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. The proviso states that pubI|C|ty for the purpose of
truthfully advi sing the public' about the prinary | abor dispute
nmay not be prohibited. 29 US C section 158(b)(4). The Delta
consuner conpl aint and acci dent infornation, however, cannot be
said to fulfill this protected purpose. As the Uhion admts,
this information is totally unrelated to the prinary dispute.

"The proviso's | anguage does not support the Lhion's
interpretation of it. The "for the purpose of'language does not
suggest that the publicity may include additional infornation
once the prinary dispute is identified. |f Congress had intended
this interpretation, the proviso coul d have provided explicitly
that the pubI|C|ty only need to |dent|fy the primary dispute
rather than be 'for the purpose of Y advi'sing the public about the
prinmary dispute. The proviso protects only publicity that falls
wthin the protected purpose. To interpret the | anguage
otherw se would ignore its plain neaning." 117 LRRMat 2723.

The Delta case anal yzed the union's conduct in the context of
the NLRA's proviso (since it was handbilling that was invol ved) and not
inthe context of a Tree Fuits situation (involving the picketing of a
struck product). However, cases that rely upon Tree Fruits principles29
also direct that the union nake clear to the consuning public what
product it is requesting it to boycott. Thus otherw se | egal consuner
boycotts of struck or disfavored products do "threaten, coerce, or

restrain” neutral enployers if they fail to distinguish between

(Foot note 28 (ont i nued)

whi ch did not provide union wages and benefits. The Gourt concl uded,
however, that this side of handbill "C' sufficiently described the nature
of the prinmary dispute, citing Gentral Indiana Building and Constructi on
Trades Gouncil (K-Mart CGorp.) (1981) 257 NLRB 86, 88-89, 107 LRRM 1463,
inthat it was clear that a naintenance conpany, not Delta, was directly
responsible for hiring nonunion | abor.

There is, of course, a serious question as to whether the main enphasis
of Tree Fruits - that the pi cketing nust be limted to the product, i.e.,
eggs in the present case, - has any application in the context of t he
ALRA s provi so since appeals to boycott
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favored and di sfavored products with sufficient clarity. Thus, a union's
appeal to consuners to boycott specific products sold by a neutral

enpl oyer nust be no nore than an expression of its legitinate canpaign to
advance its interest against its direct antagonist. It nust closely
confine any appeal on the site of the neutral business to the scope of
that original canpaign by giving consuners sufficient infornation to
recogni ze the disfavored product. If the appeal is not so confined, it
nay cause consuners to boycott products about which the union is
indifferent or even those which the union favors, and thus nay subj ect
the neutral to economc pressure and harmwhi ch exceed the scope of the

union's

(Footnote 29 onti nued)

neutral busi nesses under the Act (given the satisfaction of certain
conditions) do not violate section 1154(d). In Tree Fuits, the NLRB had
ruled that the NLRA s provi so reveal ed a Congressi onal purpose to outl aw
all picketing directed at neutral enployers and that Gongress determ ned
that such picketing always threatened, coerced or restrained a neutral,
i.e., was a violation of section 8(b)(4) of the NLRA In reversing, t he
US Suprene Gourt held that there was nothing in the | egislative history
to suggest that Gongress intended that section 8(b)(4) prohibit all
consuner picketing and that product picketing was not barred by said
section because it did not threaten, coerce, or restrain the neutral. The
N_RB provi so was i napplicable to the case as pi cketing was not covered by
the proviso. Thus, the Tree Fruits limtations on product picketing set
forth in the Supreme Gourt's ruling are inapplicable to other forns of
publicity permtted by the federal proviso such as advertising and

handbi Il 1ng. See Local 248, Meat Al lied Food Vrkers, supra (1977) 230
NLRB 189, 205, 96 LRRM1221; Horida Qi f Qoast, supra (Il1th Ar. 1986)
796 F.2d 1328. S mlarly, Tree Fruits would seemto have |imted
application to the ALRA where the publicity permtted by the provi so
i_nclkud_es (not excl udes) picketing and therefore | egal i zes secondary

pi cketi ng.
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legitimate canpai gn. Teansters Local 812 v. NLRB (Mbnarch Long Beach
Qorp.), supra, (DC dr. 1980) 657 F.2d 1252, 105 LRRM 2658, 2666- 2667.

See al so Local 732 Teansters (Servair M ntenance, supra, (1977) 229 NLRB
392, 96 LRRM 1128; Local 248 Meat & Al lied Food Wrkers, supra (1977) 230
NLRB 189; 96 LRRM 1221; Atl anta Typographi cal Uhion (1970) 180 NLRB Nb.
164, 73 LRRM 1241; San Franci sco Typographi cal Lhion No. 21 (1971) 188
NLRB 673, enfd. 465 F. 2d 53.

On the other hand, there is abundant case |lawto the effect that
the publicity does not require the satisfaction of any set, factual
formula as to what "truths' need to be stated; and in fact, what passes as
truthful information need not necessarily be totally accurate. For
exanpl e, the handbilling case of Lohnan Sales Co., supra, (1961) 132 NLRB
901, nmade it clear that the nessage need not be 100 percent accurate and
that what really mattered was that there be no intent on the part of the
uni on to decei ve or no substantial departure fromthe requirenents of the
provi so. The Board hel d:

"Like the Trial Examner, we find no nerit in the General

Gounsel *'s contention that the Respondent's handbilling activities
were not protected by the proviso because the handbills were not
truthful. As noted above, the handbills urged consuners not to
buy cigarettes, cigars, tobacco, and candies at the retail stores.
Even if these handbills were susceptible of an interpretation that
the store handbill ed purchased all the itens |isted thereon from
Lohman, which was not the case, they were substantially accurate
intheir representations, as appears fromthe Internedi ate Report.
And when Furr's notified the Uhion that the handbil| was not
altogether accurate inits case, the Uhion pronptly renedi ed the
natter. Subsequently, a new handbill was distributed by
Respondent at all Furr's stores nerely requesting consunmers not to
pur chase cigarettes delivered by

- 65-



Lohman. W& agree with the Trial Examner that the provi so does
not require that a handbiller be an insurer that the content of
the handbill is 100 percent correct, and that where, as here,
there is no evidence of an intent to deceive and there has not
been a substantial departure fromfact, the requirenents of the
proviso are net. Accordingly, we find that Respondent's

handbi | |s were 'for the purpose of truthfully advising the
public' wthin the neaning of the proviso.” 132 NLRB at 905- 906.

Accord, Whited Seelworkers of Arerica (Pet,

I ncorporated), supra (1979) 244 NLRB 96, revd. on other grounds (8th
dr. 1981) 641 F. 2d 545.
In Edward J. DeBartolo Gorp. v. NLRB (4th dr. 1981) 662 F.2d 264,

108 LRRMI 2729, vacated and remanded on ot her grounds (1983) 463 U S 147,
103 S . 2926, 113 LRRM 2953, a shoppi ng center owner entered into a
contractual arrangenent wth a tenant, WIson's Departnent Store, to build a
store at the center. The tenant hired H gh, a nonunion construction firm
Al abor organization, then engaged in a | abor dispute wth Hgh, distributed
handbi | I's to consuners asking for a total boycott of the shoppi ng center but
failed to specifically identify Hgh as the prinary enpl oyer.30 The Fourth
Adrcuit held that this fact did not nmake the publicity surroundi ng the | abor
di spute untruthful as there was no substantial departure fromfact and no

intent to decei ve. 31 Rel ying on the NLRB | anguage in Lohman Sal es, supra

(1961) 132 NLRB 901, 906, the Court stated:

30The handbills stated that "....Wlson's Departnent Sore under
construction on these premses is being built by contractors who pay
subst andard wages and fringe benefits."

i s case appears to be in conflict wth Delta Air Lines, supra
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"The Board correctly applied the Lohman Sal es standard to the
facts of this case. Qmssion of Hgh's nane in the handbill is,
standi ng al one, not evidence of anintent on the Lhion's part to
decei ve the public about the | abor dispute and does not, In any
sense, depart fromfact. Indeed, to hold ot herw se woul d be
tantanount to inposition of a per se requirenent that the nane
or names of prinary enpl oyer or enpl oyers appear in the
handbills. This we wll not do, inlight of the Board' s
reluctance to nmake the statutory truthful ness requi renent nore
stringent than its current expression in Lohman Sal es and t he
dubi ous benefits to the public of such a rule. Ve therefore
uphol d the Board' s concl usion that the handbill's nessage was a
truthful one.” 662 F.2d at 268 (fn omtted)

See also Al entown Racquetball & Health Qub v. Building &

Gonstruction Trades Gouncil of Lehigh & Northanpton Gounti es,

(Footnote 31 (onti nued)

(9th dr. 1984) 743 F. 2d 1417, 117 LRRM 2717. | have chosen to fol | ow
the Fourth Arcuit's reasoni ng, where applicable, in DeBartol o because
though | believe the ALRA's publicity proviso requires that a | abor
organi zation nake it clear to the public that the neutral enployer is
not the one involved in the |abor dispute, | amnot convinced that the
ALRA absol utely requires the organization to identify the prinary

enpl oyer wth whomit is having a dispute. As pointed out by Zeltner in
his lawreviewarticle, there is a great deal of uncertainty over this
poi nt :

....The word "publicity' in the second proviso, which begins
wth 'However,' probably refers to the publicity of the first
proviso, which is qualified by the phrase 'truthful |y advi sing
the public.® The two provisos al so nay be read separately,
though the fi rst proviso ends wth a period rather than a
sem col on, and However' begins with an upper rather than a
Iov\er case 'h'. Furthernore, while the first proviso refers to

*such publicity* tw ce, the second provi so does not so nodify the
word 'publicity.? Because of this anbi guity, the extent to which
a union nust identify the prinary enpl oyer with wvhomit has a
di spute while picketing or using other publicity to dissuade the
publ i c frompatroni zi ng the secondary enpl oyer 1s uncertain."
Zeltner, "Secondary Boycotts and the Epl oyer's Permssibl e
Response Whder the Galifornia Agricultural Labor Relations Act,"
supra (1977) 29 San. L. Rev. 277 at 282, fn. 28.
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supra (ED Pa 1981), 525 F. Supp. 156, 162-163 where the absence of the
nane of the prinary enpl oyers was said not to deprive the union of the
protection of the proviso. The Gourt justified requiring less than total
accuracy in a publication by holding that a newspaper ad concerning a
prinary dispute over the all eged paynent of substandard area wages was
protected by the publicity proviso as long as there was a ' reasonabl e
belief at the tine of publication that wages neeting area standards were
not bei ng pai d.

The Board al so broadly interpreted the proviso' s truthful ness
requirenent in Central Indiana Building and Gonstruction Trades Gounci |

(K-Mart Qorp.), supra (1981) 257 NLRB 86, 107 LRRM 1463. Wél dorf, a

general contractor entered into a contract wth K-Mart to construct a new
K-Mart store. Wl dorf then entered into a contract with Frash, a nonuni on
construction conpany. The union, pursuant to its prinary |abor dispute
wth Frash, picketed K-Mart facilities with the follow ng handbills that
read, in part:

"K-Mart is building a new store"

"K-Mart is going to buildit's (sic) new I ndi anapolis

store w th nonuni on construction conpani es*

DON T SHOP K- NART

*FRASH EARTH WIRK BU LD NG & GONSTRUCTI ON TRACES

GaUNa L"

The General Qounsel for the NLRB contended that the
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publicity was untruthful as it inplied that K-Mart itself was
constructing the new store and was therefore directly responsible for the
sel ection of the nonunion contractor and failed to nention either Wl dorf
specifically or the existence of any general contractor for that natter.
The General Gounsel argued that while the union achi eved techni cal
accuracy by namng the prinary enpl oyer (Frash), the handbills renai ned
substantivel y i naccurate through the omssion of any reference to the
general contractor.

Rel ying on the Board decision in the previously cited case,
Horida Qulf Goast Building Trades Gouncil, AFL-A O (Edward J. DeBartol o
Gorporation), (1980) 252 NLRB 702, enfd. in Edward J. DeBartolo Gorp. V.
NLRB, supra (4th Ar. 1981) 662 F.2d 264, 108 LRRM 2729, the Board found

no violation. The handbills' statenent that K-Mart was going to build a
store w th nonuni on construction conpani es was said to adequatel y describe
the rel ati onshi p between the prinary and secondary enpl oyers, especially
since the prinary, unlike what happened in DeBartol o, was at | east
nentioned. Even if the handbills had created the inpression that K-Mrt
had hired the nonuni on conpany, it did not foll owthat the public woul d
think that the union's prinmary | abor dispute was with K-Mrt.

In Teansters Local 150 (Goca (ola Bottling Co. of Sacranent o)

(1965) 151 NLRB 734, 58 LRRM 1477, a labor union, wshing to publicize
its claimthat the Goca Gola Conpany was guilty of unfair |abor
practices, picketed various grocery stores that carried their product.

The pi cket signs used bore the | egend:
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TEAMBTER LQCAL 150
PROTESTS
UNFAl R LABCR
PRACTI CES
aF
QOCA A
BOITLI NG QQ
PLEASE DO NOT' PARTRON ZE
I nt ernational Brotherhood
of Teansters Local No. 150

The NLRB s General Qounsel contended that the | anguage on the
pi cket signs inplied that the public was requested not to patronize the
stores in front of which the picketing was taking pl ace because the
pi cket signs contained the line reading, "HP ease do not patronize." The
ALJ, whose recommendati on was accepted by the Board, rejected this
argunent in the foll ow ng | anguage:

"To give to the Respondent's appeal not to patroni ze the Charging
Party's product a neani ng of boycotting the secondary or neutral
enpl oyers, however, would be to take the pi cket sign request not
to patroni ze entirely out of context. Except for that one |ine,
no one coul d have msunderstood that the whol e nessage on t he
sign was concerned wth Goca-CGol a, which words were printed in
the largest type used on the sign. Nothing on the picket sign
identified in any way the store in front of which picketing was
taking place. A though the Respondent mght better have chosen
an appeal interns not to buy Coca-CGola rather than not to

patroni ze it, | believe that the neaning of the nessage on the
pi cket signs would be strained by giving it the General Gounsel ' s
Interpretation. | find, therefore, that the wording of the

| egend on the picket signs does not distinguish this case from
the facts in the Tree Fuits case." 151 NLRB at 739.

The union's distribution of a "Do Not Patronize" list urging a
consuner boycott of secondary enpl oyers who were said to be still

advertising on a radio station wth whomthe union had a
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prinary di spute was protected by the publicity proviso and therefore, not a

violation of the NNRA Local No. 662, Radi o and Tel evi si on Engi neers,

affiliated wth International Brotherhood of Hectrical Wrkers (Mddl e

South Broadcasting @.) (1961) 133 NLRB 1698, 49 LRRVI 1042.

Fnally, a Galifornia case has sai d:

It has been held that the infornmation di ssemnated by the pickets
nust be truthful. (Mgill Bros, v. Bdg. Service etc. Uhion,
supra; Park & T.1. Gorp v. Int. etc, of Teansters, supra.) But in
that connection the use of such words as "unfair" or "unfair to
organi zed labor" is not a falsification of facts and "to use | oose
| anguage of undefined sl ogans that are part of the conventi onal

gi ve-and-take in our economc and political controversies - |ike
“unfair' or 'fascist' - is not to falsify facts." (Cafeteria

Enpl oyees Whion v. Angel os, supra; see, Park & T.l, v. Int etc, of
Teansters, supra.)” Inre Baney (1947) 30 CGal.2d 643, 20 LRRV
2645 at 2648.

I n anal yzi ng Respondent’ s truthful ness at each of the multiple
pi cketing occurrences involved in this case, three further considerations
ought to be kept in mnd. Frst is that ultimately, the dispositive factor
is always going to be the probabl e effect of the picketing on the consuner.
Hof fman v. Genent Masons ULhion Local 337 (9th dr. 1972) 468 F. 2d 1187,
1192, citing NNRBv. Twn Aty Garpenters Ostrict Gouncil (8th dr. 1970)

422 F.2d 309, 314. See also Kaynard v. |Independent Routenen's Associ ation

(2nd dr. 1973) 479 F. 2d 1070; V&l dbaumlInc. v. FarmVWrkers, supra (1976)
383 NY.S 2d 957, 92 LRRM 2661, 2668; Solien v. Carpenters DO st. Gouncil of
S. Louis (DC M. 1985) 623 F. Supp. 597.
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Second, the | abor organi zati on nust take reasonabl e precautions
that the picketing have a reasonably direct inpact on the prinary enpl oyer
and not be designed to inflict general economc injury on the busi ness of
the neutral. Laundry, Dry deaning Dye House Wrkers, Local No. 259
(Gllifornia Laundry & Linen Supply) (1967) 164 NLRB 426, 428, 65 LRRV

1091. Satenents which recklessly disregard the truth are not privil eged
under the publicity proviso. Genent Masons Lhion Local 337 (1971) 190

N_.RB 261, 266, enfd. Hoffrman v. Cenent Masons Uhion Local 337, supra (Sth
dr. 1972) 468 F.2d 1187, 1191. But the | abor organi zati on need only

establish a reasonabl e basis for the infornmation contained in the
publicity. Solienv. Carpenters ODst. Gouncil of S. Louis, supra (D C
Mb. 1985) 623 F. Supp. 597, citing A lentown Racquetball & Health A ub v.

Buil ding & Gonstruction Trades Gouncil of Lehigh & Northanpton Gounti es,
supra (ED Pa 1981) 525 F. Supp. 156.

Finally, in considering the truthful ness of the publicity I
shall ook to not only the picket signs but also to the chanting (oral
statenents) of the pickets and the presence of UFWflags (repeatedy so
indentified by wtnesses because of their commonly recogni zed red and
bl ack colors and UFWwiting or synbols, e.g., an eagle). The oral
statenents and flags are, |like picketing or handbills, "publicity,

I ncl udi ng pi cketing" wthin the publicity proviso. But, like all forns
of publicity, they nust be limted to truthfully informng the public of

the union's prinary dispute
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wth the producer of products being distributed by the secondary. Local

248 Meat & Allied Food Wrkers, supra (1977) 230 NLRB 189, 208, 96 LRRM

1221. Inthis case the chanting and flags alone do not tell the whol e
truth but taken in conjunction wth the picket signs, they nay, as a
whol e, establish lawful publicity. In this sense, picket signs nay
clarify chanting and flags just as chanting and flags nmay clarify picket
signs. |In Los Angel es Typographi cal Lhion, Local 174 (Wite Front
Sores, Inc.), supra (1970) 181 N.RB 384, 388 the NLRB hel d t hat

"....where handbilling and |iterature distribution acconpany
pi cketing, and particularly picketing wth signs that lack clarity and
specificity...., the intent and purpose of the picketing can be and nust
be interpreted by statenents that acconpany it."

| shall now proceed to review each of the various incidents of
UFWpi cketing against Egg Adty's products that occurred at various
restaurants and grocery stores in the Los Ahgel es area. As a
prelimnary matter, it should be pointed out that there is no evi dence
that any of the picketing of the restaurants, grocery stores or
whol esal e outlets involved in this case occurred at any tine other than
when the stores were open to the public and custoners were present.
There is also no indication that the picketing occurred in areas that
were exclusively reserved for the enpl oyees of any of these
establ i shnents or at any delivery service entrances, |oadi ng docks, or

general offices that may have been set aside for them
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A Qouuntry Ejgs

1. The Gctober 24 Bicketing -- Paragraph 10 of Second
Arended Gonpl ai nt

Joseph Zaritsky is the owner of Gountry Eggs, a whol esal e
distributor of fresh and frozen egg products, in Gonpton, California.
Zaritsky is an open narket buyer, which neans he buys the eggs from nany
different sources and sells themto retail custoners, often narkets,
restaurants, and hospitals or to other whol esal e distributors. Zaritsky
also runs a snall retail establishnment hinself on the sane prem ses.

Bet ween June and Decenber of 1986 he purchased eggs fromEgg Adty. (V:
56- 59)

Zaritsky testified that in late Septenber, 1986 A berto
Escal ante contacted him told hi mhe knew Gountry Eggs had been buyi ng
eggs fromEg Aty, that Egg Aty was involved in a | abor dispute wth
the UFW and asked hi mto stop purchasing such eggs. According to
Zaritsky, Escalante also told himthat if no agreenent coul d be reached
between them he would go out and tal k to sone of Country Eggs' naj or
accounts. (V. 60-62)

Zaritsky further testified that on Qctober 24, Escal ante agai n
called to tell himthat he (Escal ante) knew that he was still buyi ng eggs
fromBEgg Aty (which Zaritsky admtted to hin) and that if he was not
going to stop doing so, then Lhion representatives were going to start
pi cketing his premses, followng his trucks to see where they were
delivering the eggs, and speaking to his custonmers. Escalante told him
that he woul d explain to his custoners that the UFWwas on strike at Egyg

dty,

- 74-



that Gountry Eggs was handling Egg Aty's products, and that they (the
custoners) shouldn't be dealing with any products fromEgg dty. (V. 63-
64) Zaritsky testified that he responded: "Just do what you have to
do."3% (v 63)

Anal ysi s and (oncl usi ons of Law

In NNRB v. Servette Inc., supra (1964) 377 U S 46, 55 LRRM 2957

uni on represent ati ves had approached various supernarket nanagers and
requested that they di scontinue handling nerchandi se supplied by Servette,
the struck enpl oyer. In nost instances, these representatives al so warned
that handbills asking the public not to buy named itens distributed by
Servette woul d be passed out in front of those stores which refused to
cooperate. In uphol ding the NLRB, 33 the US Suprene Gourt hel d such
conduct lawful. The Gourt held that the warnings which threatened

handbi I ling in

32MJCh later in his testinony (after General Gounsel had ended his direct
exam nation and during the examnation of Charging Party Egg dty)
Zaritsky changed his testinony to add for the first tine: "So | said,
"VWll, that's fine and dandy. 1'Il just send other eggs to those
accounts', and he said, 'Veéll, it wouldn't nake any difference if | did or
| didn't' you know that he was 'just going to go forth wth what he had
todo.™ (V 113-114). | give no weight to this change in testinony in
that | don't believe it, mainly because it was only elicited the second
tine around. In fact, Respondent’'s "asked and answered" objection to the
questi on propounded by Charging Party Egg dty was overrul ed on the
representation by counsel that it was "prelimnary” and only leading to
anot her question. (V. 113)

33The NLRB had found that it was proper that the executives of the
neutral coul d decide, as a part of nanagerial discretion, whether to
cont i nue doi ng business wth the prinary enpl oyer in the face of
threatened or actual handbilling.
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front of noncooperating stores were not prohibited "threats" wthin the
neani ng of section 8(b)(4)(ii), reasoning that "the statutory protection
for the distribution of handbills would be undermned if a threat to
engage in protected conduct were not itself protected.” 377 US at 57
The NLRB has hel d that, absent acconpanying acts of coercion,
the secondary boycott provisions of the Act are not violated by a nere
reguest of a union addressed to a neutral enpl oyer that the neutral
W t hhol d pat ronage froman enpl oyer wth whomthe requesting union has a

prinary |abor dispute. Anerican Federation of TV & Radio Artists 150

NLRB 467, 469. See also, Truck Drivers & Helpers Local Uhion No. 592,

affiliated wth Internati onal Brotherhood of Teansters, Chauffeurs,

\Wr ehousenen and Hel pers of Anrerica (Estes Express Lines, Inc.) (1970)
181 NLRB 790, 73 LRRM1497. In Estes Express Lines the union

representati ve's announcenent that it intended to start picketing if the
prinary enpl oyer's truck renai ned on the neutral's property and that its
pi cketing woul d last as long as the prinary enpl oyer's truck was on the
premses was held to be nothing nore than a | egitinate expression of the
union's intention to exercise its unquestioned right to engage in |aw ul
secondary picketing. Thus, oral appeals nade directly to a secondary

enpl oyer to stop doi ng business wth a prinary enpl oyer are protected

i nducenent or persuasion and not unlawful threats, restraint or coercion

under subsection 8(b)(4)(ii) as under that subsection it is only an
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unfair | abor practice for a union to try to coerce or threaten an
enpl oyer directly (but not to persuade or ask hin) in order to get himto
stop doi ng busi ness with another firmor fromhandling its goods. Lohrman

Sales (., supra (1961) 132 NLRB 901, 904, fn. 5.

Prior to picketing, the union's agents had told the neutral s'
owners or rmanager that if they accepted the delivery of Goca-(ola, the
boycotted product, in their stores, the union woul d establish an
I nformational picket there but woul d not picket if the store managers
di sconti nued buyi ng such product. This was found to be |awful conduct in
Teansters Local 150 (Goca Gola Bottling Go. of Sacranento), supra (1965)
151 NLRB 734, 740, 58 LRRM 1477, citing NLRB v. Servette, Inc., supra
(1964) 377 U S 46, 55 LRRVMI2957. "Thus, to the extent that the verbal

appeal s to the store managers in this case were limted to an attenpt only
to cause the nanagers to exercise their voluntary discretion to cease
stocking Coca-Cola, no violation nay be found.” 151 NLRB at 739.

Smlarly, no threat was found where union agents inforned the
secondary enpl oyer (a hotel) that one of the contruction conpani es worki ng
onits property was nonunion and that if such situation was not rectified,
the uni on woul d engage in sone type of responsive concerted activity.
Farkas v. ol unbus Buil ding and Gonstruction Trades Gouncil, supra (S D
(hi 0 1973) 83 LRRVI 2929.

(n the other hand, a |abor organi zation nust be careful to nake

sure that the limted nature or extent of the | awf ul
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picketing it has in mnd is nade clear to the secondary enpl oyer when it
announces its intent. In San Francisco Labor Gouncil (1to Packing (.)

(1971) 191 NLRB 261, 77 LRRM 1593, enfd. (9th Ar. 1973) 475 F.2d 1125, 82

LRRVI 3078, there had been a di spute between the Whited Farnworkers
Qganizing Cormttee (UAMDD and various growers and shi ppers of California
tabl e grapes. The San Franci sco Labor Gouncil, a central |abor body, aided
UANOC s efforts to boycott table grapes by neeting wth officials from
Saf eway, Lucky's Dianmond Properties, and other retail establishnents. At
one of these neetings, union representatives threatened the picketing of
retail outlets as a likely consequence of the neutrals' failure to renove
tabl e grapes fromsal e, but the representatives al so declined to define the
character of the picketing and conveyed the possibility that the picketing
mght be nore than infornational in nature.

This was found to be a viol ati on of section
8(b)(4)(i1)(B inthat the union went beyond a nere request for cooperation
and gave no assurance that the picketing would be [imted to appeal s to
consuners. The NLRB held that though a nere request that a neutral wthhold
patronage froman enpl oyer wth whomthe requesting union has a prinary
| abor dispute was not unlawful, it becane so when the union threatened
pi cketing wthout |imtation.

Here Zaritsky's undi sput ed34 testinony was that Escal ante

asked himto stop purchasing Egg Aty eggs but that

34Escal ante did not testify. An admnistrative board nust accept as
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if he continued to do so, Escalante intended to find out where the Egg
dty products were going after they left Gountry Eggs, to then speak to
those custoners, to explain the | abor dispute to them and to ask for
their support by not purchasing that product. Escal ante al so tol d
Zaritsky that he mght picket his premses if Gounty Eggs continued to
purchase eggs fromEgg Adty. In either case, Escalante nade it clear
that the appeal s for boycott would be |imted to consuners. Al of this
conduct is authorized by section 1154(d) of the Act and is lawful. See
N.RB v. Servette Inc., supra (1964) 377 US 46, 55 LRRM2957. |
recommend that this allegation be di smssed.

2. The Novenber 21 Picketing - Paragraph 12 of Second
Arended Gonpl ai nt

According to Zaritsky 13-18 pickets carrying the
traditional UFWflag (a red and bl ack flag with an eagl e) showed up at
hi s busi ness on Novenber 21, chanting "boycott Gountry Eggs" and wth
pi cket signs that read: "Don't Buy Qountry Eggs”, "Eggs Are Too Qd",
and "Check Your Dates". Zaritsky recalled no sign that stated, "boycott
Egg dty eggs". (V. 64-66)

(Foot note 34 (onti nued)

true the i ntended meani ng of uncontradl cted and uni npeached
evidence...."[When a party testifies to favorabl e facts, and any
contradictory evidence is wthin the ability of the opposing party to
produce, a failure to bring forth such evidence wll require acceptance
of the uncontradicted testinony unless there is sone rational basis for
disbelieving it." Martori Brothers Ostributors v. Agricul tural Labor
Rel ations Board (1981) 29 Gal . &d 721, 728.
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Anal ysi s and Goncl usi ons of Law

The evidence again i s undi sputed that on Novenber 21 pi cket signs
at Gountry Eggs only called for a boycott of Gountry Eggs. There is no
evi dence that any sign nentioned a | abor dispute wth Egg Aty or the
rel ati onshi p between such a | abor dispute and Gountry Eggs. | have no
retional basis for disbelieving Zaritsky's testinony on this poi nt.3°
Therefore, | find that the probable effect of this picketing was to create
inthe mnd of the consuner that there was a | abor di spute between the UFW
and Gountry Eggs, a neutral enployer. Hoffnan v. Genent Masons Uhi on Local

337, supra, (9th dr. 1972) 468 F.2d 1187, 1192. As such, Respondent failed

to truthfully advise the public as to the facts of the | abor dispute;
Respondent ' s conduct was not covered by section 1154's publicity proviso.
(ne additional fact leads to this conclusion. The |egends that
stated, "Eggs Are Too Qd" and "Check Your Dates" are not protected by the
provi so to section 1154(d) because they contain infornation regardi ng
Gountry Eggs which is totally unrelated to the prinary | abor dispute, and it
is only publicity which advises the public about the prinary | abor dispute

that may not be prohibited. Delta Air Lines, supra (9th dr. 1984) 743

35Although | accept Zaritsky's testinony here and for the facts of the
preceding al l egation, | have generally found himto be an untrustworthy
w tness, infra.
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F.2d 1417, 117 LRRM2717. This limtation applies regard ess of whet her

the unrelated information is truthful or even if the publicity identified
the dispute wth the prinary enployer. Solien v. Carpenters O st. Gouncil
of S. Louis, supra (ED M. 1985) 623 F. Supp. 597, 604.

Having found that the publicity proviso does not protect
Respondent ' s conduct here, the next question is whether such conduct was
threatening, coercive, or restraining. Section 1154(d) of the ALRA
provides, inter alia, that a | abor organization conmts an unfair | abor
practice by threatening, coercing, or restraining any person (the
secondary enpl oyer) if an object thereof if to force or require that
secondary enpl oyer to stop dealing in the products of or to cease doi ng
busi ness with any other person (the prinary enployer). It has been hel d
that the wording of the statute essentially creates two separate
requirenents for a Board finding of an unfair |abor practice on the part
of a union: (1) the challenged uni on conduct nust have as an object the
forcing or the requiring of a neutral business to cease doi ng busi ness
W th anot her busi ness; and (2) the union nust pursue its object by
threatening, coercing, or restraining the neutral business. Teansters
Local 812 v. NLRB (Mwnarch Long Beach Corp.), supra (D.C dr. 1980) 657
F.2d 1252, 105 LRRMI 2658, 2664. hce it is shown that the object of the

boycott was to force the secondary enpl oyer to cease doi ng business wth

the prinary enpl oyer, then the remaining questi on nust be how t he
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uni on pursued its object. 36 And this question goes not to the notive
of the boycott but to the nature of and the foreseeabl e consequences
of the pressure which the union actual |y placed on the secondary
enpl oyer. |bid.
The | eadi ng NLRA case on the neaning of "threaten, coerce, or

restrain” remains Tree Fruits, supra, (1964) 377 US 58, 55 LRRVI2961.

There, the Gourt concluded that only consuner picketing ained at the

secondary enpl oyer was prohibited. In finding no violation under Section

8(b)(4)(ii)(B), it distinguished "peaceful consuner picketing to shut off
all trade wth the secondary enpl oyer," which created "a separate dispute

w th the secondary enpl oyer,"” frompicketing that "only persuades his

custoners not to buy the struck product” and was "closely confined to the

primary dispute.” Recognizing that section 8(b)(4) was usual ly applied

inrelation to the object of the picketing rather than to its effect, the

Qourt rejected a test that woul d be dependent on the possibility of

economc | oss to the secondary enpl oyer for determnation of whether he
had been threatened. 2 Mrris, The Devel opi ng Labor Law, supra, (2nd ed.
1983) p. 1141. UWhder the standards set forth in Tree Fuits, if the

consuner appeal agai nst a specific product succeeds, it sinply induces
the neutral retailer to reduce his orders for the product or to drop it

as a poor seller. Such an appeal was not consi dered

36Lhder federal labor law not all secondary activity necessarily
constitutes coercive activity wthin the neaning of section 8(b)(4).
Tree Fruits, supra, 377 US at 71-72, Delta Air Lines, supra, (9th Qr.
1984) 743 F2d 1417, 117 LRRMat 2727. But the
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"attended by the abuses at which the statute was directed.” The decline
in sales attributable to consuner rejection of the struck product puts
pressure upon the prinary enpl oyer, and the narginal injury to the neutral
retailer is purely incidental to the product boycott. The neutral
therefore has little reason to becone involved in the | abor dispute. |If,
on the other hand, the appeal is directed agai nst the secondary enpl oyer,
he stops buying the struck product not because of a failing demand, but in
response to pressure designed to inflict injury on his business generally.
In such a case, the union does nore than nerely foll owthe struck product;
It creates a separate dispute wth the secondary enpl oyer, which was
precisely one of the evils that Congress intended to prevent by the
enactnent of section 8(b)(4)(ii)(B). See NRBv. Retail derks, Local 1001
(Safeco Title Ins. (.) 447 U S 607, 104 LRRM 2567, 25609.

As the Teansters Local 812 court put it:

"The Tree Fruits Court held the picketing in front of Safeway

| egal , not because it |acked the unl awful object described by
Section 8(b)(4)(ii)(B), but because it did not exhibit the other
key el enent proscribed by the statute: it did not seek to
achieve its object by 'threatening], coercfing], or restraint
ing]" Safeway I n the sense intended by Gongress. The Tree Fruits
Gourt directed all its statutory analysis to this second el enent
of Section 8(b)(4)(ii)(B), construing 'threaten, coerce, of
restrain' as essentially a termof

(Footnote 36 Conti nued)

di stinction between what is and what is not coercive quite often depends
on whether the activity is handbilling or picketing, id. But under the
ALRA since the statute permts picketing, the distinction between
coerci ve and non-coercive is not so clearly defined.
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(ongressional art designed to describe certain types of union
behavi or that posed special harmto commerce and | abor peace;
the Qourt si rrpl y hel d that p| cketing that only urged custoners
to boycott a 'struck product w thout urging a general boycott
of the secondary enpl oyer's busi ness was not that sort of
behavi or." Teansters Local 812 v. NLRB (Mnarch Long Beach
Qorp.) supra (DC dr. 1980) 657 F.2d 1252, 105 LRRM 2658 at
2666.

It is, of course, not always possible to apply Tree Fruits
principles to the ALRA as has been shown. (See for exanpl e foot not es
29, supra and 37, infra. Here, however, it would be appropriate to

define threats, coercion, and restraint, as in Tree Fruits, as unl awf ul

pressure agai nst the secondary enpl oyer to inflict injury on his business
generally to the extent that a separate dispute is thus created.
Therefore, the standard to be applied in determning if a threat,
coercion, or restraint has occurred in violation of the AARAw I first
of all recognize that under the statute, a | abor organi zati on may nake a
direct appeal by picket signs for consuners not to patronize a secondary
enpl oyer (as opposed to an appeal only to the product as under the NLRA.
But it wll also recognize that this appeal nust be acconpani ed by
truthful (and sufficient) infornation so consuners can nake a reasoned
choice. |If the truthful information falls short of what is required, the
appeal wll be deened threatening, coercive or restraining if, fromthe
totality of circunstances, it appears to be directed prinarily agai nst
the secondary enpl oyer in such a way as to inproperly involve it in the

prinary enpl oyer's | abor dispute. 37

37It is, of course, likewse true that an attractive alternative
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(Footnote 37 Gonti nued)

argunent can be nade that it was because state | egislators knew t hat
federal |aw distingui shed between handbilling (and other forns of non-

pi cketing publicity) and picketing that they deliberately included

pi cketing I n the proviso, thereby evidencing an intent not to distinguish
It fromthe other kinds of publicity. It would then followthat since the
ALRA permits unions to publicize their disputes through picketing, as well
as handbi | ling, advertising, etc., that the Legislature intended that the
"threaten, coerce, or restrain" standard, being as it is a restriction on
communi cative activity, be construed very narrowy. See NNRBv. Gatholic
B shop of Chicago (1979) 440 U S 490, 507, 99 S . 1313, 1322. Inthis
light, attention should be drawn to Ha. Qulf Coast, supra (I1th dr. 1986)
796 F.2d 1328, 1335 where a federal appeals court for the first tine dealt
wth the question of whether the NLRA' s statutory prohibition agai nst
threats, coercion or restraint applied to permtted non-pi cketing conduct,
such as handbilling. The Gourt found that handbilling, even though outside
of the publicity proviso' s protection, was not threatening, coercing, or
restrai ni ng consuners because the handbilling was peaceful and orderly,
there was no indication that the handbillers were pressuring or harassi ng
any of the neutral's custoners, and said custoners were free to act in
agreenent wth the ideas presented in the panphlets or to refuse to do so.
d course, since the NLRA excl udes picketing, unlike the ALRA fromits
statutorily permtted avenues of publicity, the Gourt al so added that the
handbi | ing did not involve any "of the non-speech el enents, e.g.,

patrol ling which justify restrictions on picketing." If Ha Qilf Qoast's
reasoni ng were applied to the ALRA's sanctioned publicity picketing, it
could be argued that the only kind of threats, coercion or restraint

envi si oned by the Legi sl ature was conduct of the nature of pressuring or
har assi ng consuners, or other kinds of conduct apart fromcommunicative
activity, See Ha. Qf (oast, id, 796 F.2d at 1334, fn 6, 1340, fn 14,
1344, fn 19. Qher exanpl es of coercive conduct rright i ncl ude pi cketi ng,
viol ence on the picket |Iine, blocking of egress or ingress, interferring
wth the delivery or transport of the prinmary's product at the neutral's

| ocation, nmaking threatening or intimdating statenents, and trespass or
danage to the neutral's property. However, | choose not to extend H a.
QI f OGoast to this case. Because of the apparent |ack of |egislative
history on the point in question, in order to conclude that Respondent's
pi cket1 ng conduct, even though not covered by the publicity proviso, was
not the kind of threat, coercion or restraint the Legislature intended to
outlaw, it would be necessary to discuss this case in the context of the
Hrst Anendnent and the CGalifornia Gonstitution. This woul d be

particul arly appropriate since section 1154 clearly states: "Nothi ng
contained in this subdivision (d) shall be construed to prohibit publicity,
i ncl udi ng pi cketing, which may not be prohibited under the Lhited Sates
Gonstitution or the Galifornia Gonstitution.”™ [Ephasis
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In the circunstances of the Novenber 21 picketing at Gountry
Eggs, | find that Gountry Eggs was not identified wth a prinary enpl oyer
and was ained at Gountry Eggs exclusively. As such, it was not covered
by the proviso, and it did "threaten, restrain, and coerce" Country Eggs
wthin the nmeaning of section 1154(d)(ii)(2) of the ALRA | recommend
that Respondent be found to have viol ated the Act.

3. The Novenber 22 Picketing and Threat - Paragraph 13 and 14 of
Second Anended Gonpl ai nt

Zaritsky testified that on Saturday, Novenber 22, the sane day

that Rchard Carrott was in attendance, as many as 100 pickets, including
Escal ante, showed up and began narchi ng back and forth at his building
chanting, "boycott Gountry Eggs". S x to ten picket signs were carried
and they stated: "Zaritsky is a Racist,” "Don't Buy Gountry Eggs", "Eggs
Too ad."%® (v 75-81)

Carrott placed the nunber of picket closer to 50 and testified
that one sign read: "Joe Zaritsky Is A Racist" and that his nane
(CGarrott's) had been added to the sign. Qher signs he saw stated, "Hey
Joe, (heck The Date" and "Boycott Gountry Eggs.™

(Footnote 37 (onti nued)

added] However, as an admnstrative law judge, | ambarred from passing
on the constitutional aspects of this case. (See discussion in section
M, supra.

38As aresult of that picketing, Zaritsky sought and obtai ned a tenporary
restraining order the follow ng Tuesday. (GC 21) (M 78-79)
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Carrott testified there were no signs describing the [ abor dispute wth
hi s conpany, and none of the chanting nentioned Egg Aty. (M: 52-54, 62)
Carrott also testified about a conversation he had with
Escalante that Zaritsky later joined. According to Carrott, Escal ante
told himthat if BEgg Aty did not hire back the workers, fire the
stri kebreakers, and i medi atel y get back to negotiations, the Uhi on woul d
pi cket Gountry Eggs' custoners. At that point, Zaritsky joined the group
and tol d Escal ante that he wasn't buying Egg Aty eggs right now 39
Escal ant e supposedly responded that that didn't nmatter as Zaritsky had
bought Egg Aty eggs before and that he (Escal ante) had been told to
boycott Gountry Eggs’ custoners to put the conpany out of business if it

didn't put pressure on Egg dty. 40

According to Carrott, when Zaritsky
asked Escalante to cone into his store to | ook over his inventory,

Escal ante told himthat he didn't care what he had inside as he

(Escal ante) had been follow ng his trucks and had received a list of his
cust oners from peopl e who woul d be happy to see himgo out of busi ness.

(I1: 54-58)

39In fact, this was a false statenent as Carrott testified that he had
shipped a partial load of eggs to Zaritsky the day before. (M: 85)

40(}arrott did not assert such a claimin his Declaration, and in fact,
stated that what Escal ante had said to Zaritsky was that the Uhion woul d
pi cket his custoners until he stopped buying Egg Aty eggs. (M: 87-88,
90)
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Carrott further testified that in this sane conversation
Zaritsky told Escalante that he was prepared to enter into an agreenent
right then that he woul d cease dealing wth Egg Aty conpletely if the
URWwoul d promise to no | onger boycott his custoners. Escalante said he
woul d have to check wth Maddock and then get back to him (M: 58)

Zaritsky, for his part, could confirmvery little of
Carrott's above description of this conversation. Zaritsky testified
that he was present during the discussion but was not involved init,
did not speak, and that its only inportance was that he heard
Escal ante say that the picketing at Gountry Eggs woul d continue until
he ceased purchasing eggs fromEgg Aty. (M: 97, 83)

Anal ysi s and (oncl usi ons of Law

The pi cketing on Novenber 22 was unl awful for the sane reasons
as that of Novenber 21. The picket signs did not truthfully advise the
publ i c about the | abor dispute, and sone of the picket signs were totally
unrelated to Respondent's dispute with the prinary enpl oyer.

Respondent ' s conduct was al so coerci ve because it was ai ned excl usi vel y
at the neutral. | recommend that Respondent be found to have vi ol at ed
section 1154(d)(ii)(2) of the Act.

It isadfferent story, however, as to the alleged threat that
was nmade on this occasion. The General Gounsel argues that Escal ante

threatened Zaritsky by telling himthat unless he
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(Zaritsky) put pressure on Egg dty, Respondent woul d boycott Gountry
Eggs until it was forced to go out of business. (GC's Post-Hearing
Brief, p. 12) | do not credit Carrott that such a statenent was nade by
Escalante for two nain reasons. Frst, it isincredible to ne that a
statenent of such inport would be Ieft out of his Declaration. This is
not just a case where the subject nmatter was negl ected and not addressed.
h the contrary, Carrott specifically stated what it was that Escal ante
allegedly said at that tine, and it did not include any threat to shut
down Qountry Eggs' business. It is well worth noting that what Escal ante
was all eged to have said according to Carrott's Declaration was the sane
thing Zaritsky testified Escalante had said to him Second, Zaritsky, no
friend of Respondent's judging by his deneanor, infra, did not confirm
such a threat in his testinony. Had such an intimdating statenment been
nade, certainly the owner of the business at whomit was directed woul d
have renenbered it.

The question next arises as to whether there was any threat to
Carrott here. The answer is that even if there were, a threat nade to a
prinary enployer is fundanentally different fromone nade to a neutral .

In Local 732, Teansters (Servair Mintenance), supra, 229 NLRB 392, 399-

400, 96 LRRM 1128 a statenent by a union representative to an officer of
the prinary enpl oyer that he woul d "picket the ass off" of the prinmary and
secondary enpl oyers and do anyt hi ng necessary to break up their

rel ati onship, though evi dence of an unl awful secondary object, was
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not an unlawul threat since addressed to the prinary enpl oyer only.

This |l eaves for resol ution the question of whether Escal ante's
statenent (I credit Zaritsky and CGarrott that it was nade) that the
pi cketing at Gountry Eggs woul d continue until Zaritsky ceased purchasing
eggs fromEgg Aty was an unlawful threat.

It has already been pointed out (see anal ysis of Qctober 24
Gountry Eggs picketing) that the NLRB has held to be |awful a union
agent's statenent that picketing would last as long as the prinary
enpl oyer' s trucks were on the secondary enpl oyer's premses and that such
a statenent was nothing nore than a legitimate expression of the union's
intention to exercise its unquestioned right to engage in | awf ul
pi cketing. Estes Express Lines, Inc. supra (1970) 181 NLRB 790, 73 LRRM
1497. See also Sheet Metal VWrkers International Local No. 284 (1968)

169 NLRB 1014 (where the union representative's statenents to a secondary
enpl oyer that "[i]f Quality Roofing (the prinary enpl oyer) goes to work,
we'l | have pickets on your job wthin five mnutes" and "when Herring s
(owner of Quality Roofing) enployees |eft the job, the picket woul d al so
| eave" (parenthesis added) were held to be lawful).

In the present natter, whenever a secondary enpl oyer observed a
picket line and signs at his premses and Respondent's agent told him

that it was because he was carrying Egg Aty eggs
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and requested that he discontinue such purchases, was it not | ogical
that he should conclude that the pickets and signs would be gone as
soon as he ceased carrying the boycotted product? In Freight,

Gonstruction, General Drivers, \Wrehousenen and Hel pers Uhion Local 287

(Buck's Butane Propane Service, Inc.) (1970) 186 N.RB 187 the N.RB
hel d:

Accordingly, if the Lhion, in essence, is naking a statenent
whi ch anounts to pressure or a threat when coupled wth a

pi cket to get the secondary enpl oyer to do sonething but which
has no different inpact than the picket al one wthout the
statenent should the result be different?

Though | have found the Novenber 22 picketing to be unlawful, it
cannot be assuned that the "threat” to continue picketing was a threat to
conti nue unl awful picketing. The General Gounsel contends that the
statenent itself was a violation of section 1154(d)(ii) of the Act. From
that standpoint, | nust conclude that the statenent, in and of itself,

was not unlawful. | recommend the dismssal of this allegation.

4. The Decenber Picketing

a) Decenber 4 - Paragraph 19 of Second Anended Conpl ai nt
b) Decenber 5 - Paragraph 21 of Second Arended Conpl ai nt
c) Decenber 6 - Paragraph 23 of Second Arended Conpl ai nt

Zaritsky testified on direct examnation that on
Decenber 4, URWpi ckets showed up with flags, chanting, "boycott Country
Eggs,” and carrying signs that read: "Boycott Gountry Eggs," "Eggs Too
Qd." O Decenber 5 he was pi cketed agai n, and the pi ckets chant ed
"boycott Country Eggs"; but the picket signs
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this tine only stated, "Boycott Gountry Eggs.” Fi nally, on Decenber 6,
the picket signs, according to Zaritsky, also only stated, "Boycott
Gountry Eggs.” Zaritsky testified he sawall the signs and was positive
of what they said He also testified that no sign ever said anything
about Egg Adty. (V 99, 102-105, 131)

However, this testinony was i npeached on
cross-examnation by evidence of a prior sworn statenent Zaritsky had
nade on January 14, 1987 to ALRB attorney Robert Schoenbur g,
approxi mately five weeks after the events in question. In his ALRB
Declaration (Resp's 1), Zaritsky stated that on Decenber 4, 5 and 6, 1986
UFWpi ckets carried signs which read: "Don't Buy Egg Aty Eggs," "Don't
Buy Gountry Eggs", and Eggs Ave A d" and that they chanted "Boycott eggs"
"and other statenents in that nature" (sic). Despite this Declaration,
Zaritsky continued to deny the picket signs said anything about not
buying Egg Aty eggs. (V. 39, 142). He explained the inconsistency by

asserting that he either never read the Declaration or only read it

partially.
"Wioever wote it, | didn't have tine to read it. | just
signed it. | didn't read it conpletely, | nade about ten

decl arations and | never read them any of them (V. 133)

h redirect examnation, Zaritsky testified for the first tine
that he mght have heard sone of the picket chanting, "don't buy Egg Aty
eggs" but then changed his mnd and stated that this was not the case
after all. (V. 140, 151)

UFWrepresentative Henry Avila agreed that pickets chanted
"boycott Egg Aty eggs" but testified that though he
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establ i shed a picket line of eight, there were no pi cket signs on
Decenber 4 (there were flags), as the pickets had just cone from anot her
picket site and were not prepared to picket Gountry Eggs. The pickets did
carry the red and black flag wth an eagle. (11X 55-57).

But there were picket signs the foll ow ng day, Decenber 5 and
also on the day after, Decenber 6, which, according to Avila, stated:
"BEgg Aty Wrkers Oh Srike", "Boycott Egg Aty Eggs", "Boycott Country
Eggs, They Buy FromEgg Adty". The pickets also carried UPWflags on
both days. (IX 57-59)

Avila denied that any of the signs referred to the age of the
eggs or that the dates shoul d be checked. (IX 78)

Avila further testified that on Decenber 6, Zaritsky placed a
sign on his door indicating he was closing up his store when in fact,
this was nerely a ploy to get the pickets to | eave because shortly
thereafter, he reopened. Wen the pickets cane back, Zaritsky began
"flipping" them"off". (I1X 59-61). He then faked anot her cl osing.

Wien the pickets again returned, they were sprayed wth water. A one
point he hurled obscenities at Avila, including an ethnic slur. (I1X 61-
64)

Anal ysi s and (oncl usi ons of Law

Decenber 4
There is no need to resol ve the conflict in testinony
between Zaritsky (who testified as to what the picket signs supposedy

stated) and Avila (who testified there weren't any
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picket signs at all). The fact is that by either account insufficient
informati on was conveyed to the public. By Avila s own account, a pi cket
line was established but no picket signs were used so that the only thing
that consuners heard was a request (chant) to boycott Egg Aty eggs, and
the only thing they saw were UFWflags. Thus, a picket line existed in
whi ch no nessage at all was conveyed by picket signs, clearly a failure
toinformthe public of the | abor dispute. The verbal request to boycott
Egg dty products and the UFWTfl ags, standing al one, were not enough;
they needed to be linked up in sone way with Gountry Eggs. “ ps the
probabl e effect of the chanting and flags and of a picket |ine w thout
acconpanyi ng pi cket sign information in front of Country Eggs was to nake
the consuner think there was a UFWdispute with Gountry Eggs, | find that
Respondent did not take sufficient steps to keep the neutral from

becom ng i nvol ved. Therefore its conduct was coercive, and | recommend
that it be found to have viol ated section 1154(d)(ii)(2) of the Act as

set

1 ps ment i oned previously, the UPWflags and chanting (or oral
statenents) could be said to constitute "publicity" (just |ike

handbi I [ ing and picketing) wthin the publicity proviso. However, they
nust be [imted to truthfully informng the public of the union's prinary
di spute wth the producer of products distributed by the secondary. The
provi so does not constitute a blanket Iicense for a union to ennesh
secondary enployers inits prinary disputes. Local 248, Mat & Alied
Food Wrkers, supra (1977) 230 NLRB 189, 206, 96 LRRM 1221.
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forth in Paragraph 19 of the Second Arended Conpl ai nt . 42
Decenber 5 and 6

There is a conflict in testinony as to what the picket signs
said and what was chanted in Decenber 5 and 6. Zaritsky testified that
the signs only stated "Boycott Gountry Eggs" on both days and that
"boycott CGountry Eggs" was chanted only on Decenber 5. Avila testified
the signs stated: "Egg Aty Wrkers Oh Srike", "Boycott Egg Aty Eggs",
"Boycott Gountry Eggs, They Buy FromEgg dty". Avila was not asked about
and did not testify about any chanting on either day.

| can give no weight to Zaritsky's testinony for several
reasons. HFrst, he testified that he sawall the signs and was positive
of what they said only to be inpeached by his own Declarati on signed and
sworn to only a short tine after the picketing which had declared that a
sign nentioning BEgg Aty was used as well as signs calling for a boycott
of Egg Aty eggs and Gountry Eggs and that the chanting al so requested a
boycott of eggs. Hs Declaration al so stated that one of the signs read"
"Eggs Too AQd", but he testified that the only sign was the one whi ch
read, "Boycott Gountry Eggs".

42Pi ckets lined up at an entry wth union flags, even though they carry no
signs, are still pickets, and their presence may call for the "autonatic
response to a signal, rather than a reasoned response to an idea.”" M.
Justice Sevens concurring in NLNRBv. Retail Qerks, Local 1001 (Safeco
Title Ins. G.) supra, 447 US at 618-619, 100 S Q. at 2379-80, 104 LRRMV
2571.
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Second, his explanation for the inconsistency between his
testinony and his Declaration - "I nade about ten declarations and | never
read them any of themi -- is totally unacceptable, show ng, as it does,
his ow total |ack of respect for his sworn word and betrays his real
attitude towards the fact finding process to such an extent as to cast
serious doubt about the veracity of his entire testinony.

Third, his conduct on Decenber 6 consisting of nmaking it appear
that he was closing up shop early in order to get rid of the pickets,
“flipping off" the pickets, spraying water on them and naki ng obscene and
ethnic slurs at picket captain Avila is indicative of a hostile attitude
towards Respondent. Further hostility was shown in his testinony
describing the picketing; he appeared to ne to be quite upset that
Respondent ' s pi ckets had chosen his place of business for their
activities. A one point, he said he wanted to take the F fth Amendnent
rather than answer a questi on about who had paid his attorney fees when he
sought a tenporary restraining order agai nst Respondent (GC 21), three
days after the Novenber 22 picketing on his premses. He ultinately
answered that he did not knowwho paid the fee. (V. 128-130)

In contrast, Avila was articulate, |ow key, well nannered and
possessed a good nenory. | credit his testinony both in terns of
Zaritsky's conduct on Decenber 6 and in terns of what the | egends of the

pi cket signs said on both days.
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Having credited Avila, the next question if whether the picket
signs he used on Decenber 5 and 6 were protected by the ALRA's publicity
provi so so as to be exenpt fromthe prohibitions of section 1154(d) (i)
and (ii). Honolulu Typographi cal Lhion No. 37, supra (1967) 167 NLRB
1030, 66 LRRM 1194, enfd. (D C dr. 1968) 401 F. 2d 952.

Respondent' s signs were protected by the publicity provi so
because they (along wth the UFPWflags) identified a strike wth the
prinary enpl oyer, Egg Aty, identified the struck product by calling for
a boycott of eggs fromEgg Adty, and expl ai ned the rel ati onshi p bet ween
Egg dty and the secondary Enpl oyer, Gountry Eggs, by expl ai ning that
because Gountry Eggs bought its eggs fromEgg Aty, it too shoul d be
boycotted. These signs al so woul d seemto fulfill the necessary
requi renents spell ed out by counsel for BEgg Aty who stated during the
heari ng:

M. Roy: "Your Honor, for our perspective, it seens to ne that
what woul d be acceptabl e woul d be Egg Aty workers are on strike
or sonething to that effect, noticing what the prinary dispute
is. Secondly, show ng the relationship between the neutral and
the prinary enpl oyer. Lucky Stores buys Egg Aty eggs, and
thirdly, don't buy Egg Aty eggs. Ckay. | think that woul d be
sufficient to put the consuner on notice of the fact that a
prinary dispute relationship and what they' re asking of the
consuner...." (sic) (M: 172-73)
| recommend that the allegation contained in
Paragraphs 21 and 23 of the Second Anended Conpl ai nt be di sm ssed.

B Spire's Restaurant - The Novenber 25 A cketing -
Paragraph 16 of Second Anrended Conpl ai nt

Though unabl e to identify the date wth any precision, NManuel

Bernardo testified that Spire's Restaurant in Lawndal e,
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Galifornia, of which he was the nanager, was picketed. O direct
examnation, Bernardo testified that UPWpickets carried 3 or 4 signs but
that he could only recall one of them "Poor Farners, Don't Buy Egg Aty
Eggs”. Bernardo also testified that the pickets chanted those sane words.
n cross-examnation, Bernardo added that he recal | ed that another sign had
said: "Boycott This P ace" (IV: 7-8, 10-11, 17-19)

M guel Camacho testified that he was the pi cket captain at
Soire's, that the pickets carried red flags wth a bl ack eagl e i nprint ed,
sone of which said "UAW, and picket signs which read: "Egg Aty Vdrkers
O Srike, " 43 "Boycott Spire's, They Buy Eggs FromH dden M Ila," and
"Boycott Hdden Mlla, They Buy Eggs FromEgg dty." (X 14, 46). The
pi ckets, |ed by Canacho, chanted "Boycott Egg Aty eggs", boycott Spier's
(X 46).

Anal ysi s and Goncl usi ons of Law

Though Bernardo tried to recall the events as best he could, |
was struck by his admtted | ack of recollection and the fact that he
couldn't renenber all the signs. Bernardo acknow edged that he coul dn't
renenber nmuch about the incident because it had occurred so | ong ago.
(I'V: 29-30) So concerned was General Counsel about Bernardo' s | apse of
nenory that he apol ogi zed for it in his brief: "....In fact, it was

obvi ous from

43Chnacho testified that the sign, "Egg Aty Wrkers On Srike" was used on
every occasi on he picketed. (X 103)
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his dermeanor, while testifying, that he may not have renenbered everythi ng
clearly, but he definitely renenbered one sign, 'Poor farners, don't buy
Egg Aty eggs.'"44 (GC's Post-Hearing Brief, p. 86) And even this one
sign stretches ny belief as there was no other testinony fromany of
General Qounsel's many witnesses to all the other incidents in the Second
Amrended Gonplaint to the effect that any sign appealing to "poor farners"
was used at any tinme. Mreover, there is no basis for believing that the
URWwoul d be particularly interested in appealing to poor farners for
their support during an egg boycott, especially when the restaurant’s
clientel e appeared to be mainly factory workers. (1V: 32-33)

n the other hand, | found GCanacho to be an excel |l ent w tness,
know edgeabl e, articulate, alert, answering right up; yet, at the sane
tine, polite, fair, restrained, and not prone to exaggerate. Overall, I
found his deneanor to be consistent wth truthfulness. | credit him
here, as | have done consistently throughout, infra.

In addition, Camacho actual |y nade the signs used at Spire's
(X 45), which neans that his recollection of what their contents were
woul d be nore vivid than the casual observer. | recognize, of course,

that he is not exactly a totally

44Act ual |y, Bernardo renenbered two signs, the other one being,
"Boycott This M ace".
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disinterested wtness, being the representative of a party, but | still
believe he is telling the truth. *°
Fnally, | also credit his testinony that in naking up the

pi cket signs, he used as a guide the instructions he had received in
Novenber fromBen Maddock in the presence of UFWattorney, Dean Beer:

"Ben instructed us that we had to have signs stating the

prinmary, the secondary boycott, the secondary and the secondary

(sic), that's what we called it. Primary being Egg Aty workers

on strike. V¢ had to have that on the signs. Ve had to have

the distributors like Hdden Milla, 'Boycott Hdden Villa, They

Sell Egg Aty Eggs.” And then the third one will be identifying

the custoner of Hdden Milla. So let's say at Bob's or what ever

store or restaurant we went to, you know, let's say Bob's, it

woul d say, 'Boycott Bob's, They Receive Eggs FromH dden

Milla'" (X 9)

Respondent ' s pi cket signs, flags, and chanting, all taken in

conj unction, were protected by the publicity proviso. Together, they
expl ained that there was a strike at Egg dty, that eggs were the struck
product, that Spire's, through Hdden Villa, was buying the struck product,
and, as aresult, called upon the public to boycott Spire's. Wile it is
true that the signs nay not have expl ai ned the | abor dispute as neatly and
cleanly or been as logically structured, as for exanple, Charging Party
H dden M || a suggests was absol utel y necessary (see Hdden Mlla' s Post-
Hearing Brief, pp. 32-35), the infornmation was still there for all to see

and capabl e of bei ng understood by the average consuner. Lohnan

Wile it is true that general | y speaki ng nany of the w tnesses who
testified in this case, e.g., the restaurant and grocery store nanagers at
the various sites where the picketing took place, did not have the interest
inits outcone as a Canacho or Avila woul d,
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Sales Go., supra (1961) 132 NLRB 901. Essentially then, the public was

inforned of a strike at Egg dty, that Spires' had eggs fromEg dty, and
that they had received these eggs fromH dden Milla. The public al so
understood that it was being called upon to participate in a boycott.

| recommend the dismssal of this allegation.

C Sams Produce - The Novenber 24 PR cketing - Paragraph 15 of
Second Anended Gonpl ai nt

The parties stipulated to the followng facts: On Novenber 24,
1986 at about 3:40 p.m UWWpickets arrived at Sams Produce located in
Paranmount, CGalifornia. Said pickets chanted, "boycott Egg Aty eggs" for
about ten mnutes at which tine the pickets were advised that there were
no Egg Aty eggs at that |ocation, and they then left. (Il: 168)

Carol Penn, the controller of Sams Produce Conpany, recalled
an i ncident on Novenber 24 in which pickets showed up at her place of
busi ness carrying signs. (e said "Boycott Egg Aty Eggs", and the
other, "Do Not Shop Here". There was al so continuous chanting of

"boycott Egg Aty eggs, boycott Egg Aty

(Footnote 45 (onti nued)

sotoois it true that the nanager's attention was not always to the
nunber of or the specifics of what the picket signs said but rather
directed to whether their particular store mght have been nenti oned.
(See for exanpl e, the testinony of Bob's B g Boy manager, Robert Qox,
infra, (MIl: 16)) In sone cases the store nmanager might not have ever
heard of Egg Aty or even Hdden MIla and thus paid little attention to
their being nentioned on a picket sign.
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eggs" (M: 165-166). Penn also testified that at this tine the conpany
was purchasi ng eggs through suppliers and that one of themwas H dden
Milla, fromwhich she obtai ned nedi umsized eggs. Penn testified that
none of the egg boxes delivered by Hdden Mlla ever had the words, "Egg
dty" on them (M: 165, 167)

Anal ysi s and (oncl usi ons of Law

Fromthese facts it is apparent that the consumng public woul d
not understand from Respondent's picket signs or chanting that there was
any connection between Egg Aty (or even that there was a strike there)
and the neutral enpl oyer, Sams Produce. The probable effect of this
pi cketi ng was to nake the consuner think the dispute was wth Sams. As
Respondent did not take sufficient steps to keep the neutral from
becomng involved in this |abor dispute, its conduct was threatening,
coercive, and restraining. | recommend that Respondent be found to have
viol ated section 1154(d)(ii)(2) of the Act.

Respondent argues that no viol ati on shoul d be found because the
fact that its pickets |eft immedi ately upon being satisfied that no Egg
dty eggs were on the premses shows it good faith. Assumng arguendo
that Respondent’'s good faith is a defense to this charge, Respondent's
conduct does showthat it had no interest in boycotting a neutral
enpl oyer unl ess the products of the prinary enpl oyer could be found on
the premses. Wiile Respondent’'s good faith argunent may be worthy of

sone consideration, there is another elenent in this; but no evi dence
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concerning it was provided. It was incunbent upon Respondent to of fer
testinony as to what specific steps it took to ascertain, prior to
pi cketing, whether Egg Aty eggs were, in fact, present on the Sams
Produce premses at that tine.

Respondent al so argues that even if a violation were found, it
woul d constitute de mninus conduct. Presumably, Respondent woul d
support this argunment by reference to the short duration of the picketing
and the fact that the pickets left after being inforned that none of the
prinary enpl oyer's product was on the premses. | do not believe this
was de mninus conduct as the threats, coercion and restraint outlawed by
the statute contain no mninumtine limt. Further, no case authority is
cited by Respondent that woul d support the proposition that its conduct
was de mninus in this instance.

D Goco's Restaurant - The Novenber 26 Ficketing - Paragraph 17 of
Second Anended Gonpl ai nt

The General Manager of Goco's in Gonpton, Galifornia, Phillip
anchette, testified that on Novenber 26 he was approached by a UFW
r epr esent ative46 who expl ai ned the grievances the Uhion had agai nst Egg
dty and asked hi mfromwhomhe received eggs. Wen B anchette told him
that Goco's got its eggs fromHdden MIla, the representative indicated

that because H dden

46It was stipulated that this representative was Mguel Canacho. (MI1:
11)
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Villa bought its eggs fromEgg Aty, Goco's woul d be picketed. (MIl: 5)
Thereafter, picket signs went up. B anchette couldn't recall exactly what
they said but testified that there were 3-5 signs, that each said different
things, and that "....one said sonething about Uhited FarmVérkers having a
dispute wth or on strike or sonething wth Egg dty. e sign said

sonet hi ng about don't eat eggs here.” He could not recall what the other
signs said. (MIl: 6, 13) He did not see any signs nentioni ng Goco' s or
Hdden Mlla. The pickets al so chanted, "don't eat eggs here." He recall ed
no flags. (MI1l: 7, 13)

Bl anchette testified he called Hdden Milla to report this
activity and that Luberski arrived. Both Luberski and he tal ked to
Canacho. According to Bl anchette, Canacho said that the UFWwas pi cketing
because (co's dealt wth Hdden Mlla which dealt wth Egg Aty and t hat
if Goco's continued to deal wth Hdden Milla, the pickets woul d be
naintained. Canacho is also alleged to have requested a signed st at enent
that Hdden M1la be dropped as an egg supplier. (Ml1l: 9)

Luberski, after having received a call fromB anchette, drove to
the site where he observed pickets wth a flag and signs, but he coul d not
recal | what the signs said. a1 (I'11: 93-98) Luberski spoke to Canacho,
told himthat there were no Egg Aty

47Aa‘ter reference to his Decenber 11 Declaration, he testified that one of
the signs said, "Boycott This Shop" (I11: 96-98).
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products at this restaurant, and asked himto cone in and see for
hi rr:I;eIf.48 According to Luberski, Camacho responded that it didn't
natter whether there were BEgg Aty eggs there or not because the URWwas
boycotting Hdden MIla and woul d conti nue to boycott other custoners of
Hdden MIla until those custoners quit Hdden MIla (I11: 99-100).
Mguel Canmacho testified that 15 pickets carried flags with the
words, "UFW at the top and 5 or 6 signs. The signs read: "Boycott
Goco's, They Buy FromH dden MIla, " "Boycott Hdden MI1a, They Buy Eggs
FromEBgg dty," and two signs that said "Egg Aty Wrkers Oh Strike. ™
Camacho nade the signs hinself. The pickets al so chanted "boycott
Goco's, boycott Egg Aty eggs.” (X 47-49, 59)

Anal ysi s and Goncl usi ons of Law

Paragraph 17 of the Second Anended Conpl ai nt al | eges t hat
Canacho nade certain statenents to Bl anchette and Luberski which had the
effect of threatening and attenpting to coerce them There was evi dence
fromB anchette and Luberski, whose testinony on this point | have no
reason to questi on,49 that there were four statenents nade by Canacho

that were arguably coerci ve.

48At this sane tine eggs were bei ng renoved fromCoco' s kitchen and bei ng
stored inavan. (MIIl: 14). Luberski did not deny that Hdden Mlla
had sol d Goco' s eggs that had cone fromEgg Aty around this tine. (l11:
193)

49(}arracho was not asked about and therefore did not deny any of these
statenents attributed to him
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Satenent No. 1

Goco's dealt W th Hden i 115 v chodesl t vith E50 Gty and Chat 1T
Goco' s continued to deal wth Hdden Mlla, the pickets woul d be
nai nt ai ned.

Prior to this statenent, Canacho had expl ai ned
Respondent ' s | abor problens wth Egg Aty to B anchette. He then | earned
fromBl anchette that Coco's received its eggs fromH dden Milla, and he
told Bl anchette that because Hdden Milla got its eggs fromEgg dty,
Goco's woul d be picketed. The General Gounsel's positionis that the
threat existed because Bl anchette was not asked or told to stop buying
Egg Aty eggs but because he was told, in effect, to stop buying H dden
Villaeggs. (GC's Post-Hearing Brief, p. 92) The General Gounsel
states: "As the UFWcould not lawfully picket Goco' s sol el y because
Goco' s distributed eggs supplied by Hdden Milla, the threat to engage in
such conduct w thout nmaking it contingent upon the distribution by Goco' s
of Egg Aty products supplied to it by Hdden Milla nakes this threat
unl awful under the Act." (GC's Post-Hearing Brief, p. 94)

But Camacho did not tell Bl anchette he was boycotting Goco' s
because it traded wth Hdden Mlla. Wit he said, after first
expl ai ning the | abor dispute between the UFWand Egg dty, was that
Hdden MIla received its eggs fromEgg Aty and that since Coco' s
received its eggs fromHdden Mlla, it (Goco's) woul d be picketed if it
continued receiving these eggs. This is the | ogical neaning of Canacho' s

words. The General Gounsel,
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however, by placing a strictly literal interpretation on those words,
takes themout of context and denies themtheir natural neaning by
inputing to thema neaning that was clearly not intended - the idea that
Canmacho was interested in picketing Goco's because it traded wth H dden
Milla irrespective of whether Hdden M|la continued to purchase eggs from
Egg dty. GCertainly, anchette woul d not have understood the words to
nean t hat.

Anot her probl emw th General Gounsel's position (and that
Chargting Party Egg Adty, as well) is that taken toits utlinate
conclusion, it would nean that |aw ul consurer publicity by a | abor
organi zation pursuant to the ALRA's publicity proviso coul d be defeat ed
anytine by the fortuitous busi ness happenstance that one producer
utilized a mddl eman/di stributor while another sold directly to the store
or restaurant. GCertainly, the legislative schene formul ated to deal wth
consuner boycotts was not intended to be dependent upon how a retail
enterprise received the goods it eventual ly sold to the public. Under
General Qounsel's and Charging Party BEgg Adty's restrictive construction,
a request to a restaurant or grocery store that bought eggs through
whol esal e distributors - very common in the industry - torefrain from
purchasing Egg Aty eggs (w thout nention of the whol esal e distributor)
woul d be neani ngl ess and totally ineffective as such establishnents do
not purchase their eggs fromEgg Aty; they purchase themfromwhol esal e
distributors such as Hdden Mlla, Gountry Eggs etc., who have purchased
themfromEgg Aty.
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| find that GCamacho's statenent was not the type of threat,
coercion or restraint prohibited by the statute but was nerely the
expression of protected conduct -- the intent to picket so long as a
struck product continued to be handled by a neutral. The "threat" to
engage in protected conduct is itself protected. S0 See NLRB v. Servette

Inc., supra (1964) 377 U S 46, 55 LRRM 2957 (See al so | egal di scussi on,

supra regardi ng et ober 24 and Novenber 22 picketing at Gountry Eggs).
Satenent No. 2

Canacho told B anchette that he needed a signed statenent from
Goco's to the effect that Hdden M|l a was bei ng dropped as an
egqg suppl i er

I think it would be proper to assune (though B anchette did

not report that Canacho said so) that what Canacho neant was that before
he woul d renove any of the picket signs, he needed witten assurances
that the neutral would no | onger trade with a distributor of the
prinmary's goods.

In support of its argunent, the General Counsel cites
Hectrical Wrkers (1BEW Local 441 (Rollins Gommuni cation, Inc.) (1974)
208 NLRB 943, 85 LRRM 1262. In Rollins the union representative told

the neutral owner/builder that a picket |ine would be renoved if he

woul d sign a letter stating that the

50Apparently, Charging Party Hdden M|l a does not dispute that
Satenent No. 1 was protected conduct. (See Hdden MilIla' s Post-Hearing
Brief, p. 36)
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prinary enployer's (Rollins) workers sent over to the neutral's
construction project would not be allowed to work unl ess they were pai d
the prevailing wage. The neutral refused to sign the letter. Later the
uni on representative told the neutral that if Rollins'nen were renoved
fromthe job, the picketing woul d cease whi ch was what eventual |y
happened.

The Board found a viol ati on because the union presented
specific conditions for getting rid of the pickets and no choi ce was | eft
to the neutral enployer. It pointed out that the union representative
was not predicting the occurrence of prinary picketing at a neutral
| ocation which would either result in a cessation of business wth
Rollins or else a significant disruption in their relationship. The NLRB

st at ed:

"In L. G Hectri 051 and in the instant case, the secondary

enpl oyer, as a condition for getting rid of the pickets, was
required by the union to take specific affirnative acti on—+he
choi ce of action was not left to the secondary enpl oyer. In
these circunstances, in both L. G Hectric and in the instant
case, the secondary was bei hg enneshed by the union in a dispute
not his own. In the instant case Addington' s insistence on a
letter of coomtnent fromCarter was cl ear and convi nci ng

evi dence that an object of Respondent's picketing was to cause a
disruption in Carter's business relationship wth Rollins or a
cessation of business between Carter and Rollins.” 208 NLRB at
944

Respondent ' s conduct in this instance, unlike the announcenent

of anintent to picket a struck product as |ong as

51I nternational Brotherhood of Hectrical Wirkers, Local Whion No. 11,
AFL-QO (L.G Hectric Gontractors, Inc.) 154 N.RB 766.
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necessary, is nore akin to coercion as it unnecessarily entangl es the
neutral by conditioning the removal of pickets fromits place of business
on sone specifically designated, affirmative act onits part, e.g., the
signed guarantee. The key seens to be the degree of free choice | eft open
to the neutral. The neutral nust be free to decide whether to cut off a
busi ness rel ationship wth the prinary; a list of denmands requiring sone
affirnative act on its part detracts fromthat free choice as it places the
neutral to too large an extent in the center of the di spute.52

| recommend that the Board find Satenent No. 2 to have been
threatening, coercive and restraining in violations of section
1154(d)(ii)(2) of the Act.

Satenent No. 3

Canacho tol d Luberski that Respondent woul d continue to boycott
ot her cust oner s of Hdden Milla until those custoners quit
H dden M1 a.

Satement No. 3 is essentially not very different fromthe

statenent nmade on ctober 24 at Gountry Eggs, supra, where

52Although Rollins applies to this situation, it does not apply, despite
General ounsel 's attenpts, to all situations where Respondent has
announced its intention to picket a neutral who is purchasi ng eggs from
Egg dty, e.g., where the union agent states that picketing wll continue
until the neutral ceases purchasing eggs fromEgg Aty or its
distributors.

53Though Bl anchette was present when Luberski and Canacho spoke, he did
not confirmthat Satenent No. 3 was spoken. Nevertheless, | credit
Luberski that it was, as | have found himgenerally to have been a
truthful wtness.
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Escal ante told Zaritsky on one occasion that if no agreenent coul d be
reached between them he would go out to talk to sone of Gountry Eggs'

naj or accounts and on anot her occasi on when Escal ante told Zaritsky that he
I f would not stop purchasing Egg Aty eggs, his premses woul d be pi cket ed,
his trucks foll owed, and his custoners told that they ought not be dealing
wth Egg Aty products. | have found this conduct to be lawful. | find
that the assertion that other customers of Hdden Villa woul d be boycotted
until they took their business el sewhere (neaning until Hdden Mlla

st opped purchasing eggs fromEgg dty) was the expression of intended
conduct that woul d have been protected by the publicity proviso. See NLRB
v. Servette, Inc., supra (1964) 377 US 46, 55 LRRM 2957. (See | egal

di scussion, supra, regarding Cctober 24 and Novenber 22 picketing at
Qountry Eggs) (See al so legal discussion, supra, regarding Statenent No.

1). The statenent here nerely announces that Respondent intends to picket
other Hdden MIla custoners, just like Goco's. Sone of the difficulty
wth the statenent comes in the crudeness of the boastful, w shful renark
"....until those custoners quit Hdden Mlla." Nevertheless, if as a
result of the lawful picketing of Hdden Mlla s custoners, they were to
termnate their relationship wth Hdden Mlla, there would be no viol ation
of the Act; hence a statenent to that sane effect woul d |ikew se be | awf ul .

See Buck's Butane Propane Service, Inc., supra (1970) 186 N_RB 187.
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| recommend that no violation be found regarding
Satenent No. 3.
Satenent No. 4

At the sane tine Satenent No. 3 was nade Canacho al so tol d Luber ski
that it didn't matter whether there were any Egg Aty eggs at (oco' s
because the UAWwas boycotting his conpany, H dden Mlla, because
they were purchasing Egg dty eggs.

There is no violation of the Act if Respondent had engaged in
| awf ul consuner picketing against Egg Aty eggs, consuners bought fewer
eggs or did not patronize the establishnent at all and as a consequence of
the decline in sales, one of Hdden Villa' s custoners, Goco's for exanpl e,
ceased doing business wth Hdden Villa. Nor would it be a violation if
Hdden Mlla, faced with declining purchases fromits custoners, decided
to keep Egg Aty eggs fromcertain custoners or reduced its purchases of
Egg Aty eggs or even ceased doi ng business wth Egg Aty entirely. But
where, as here, Hdden Villa' s owner is told that even if there were no
Egg Aty eggs at Goco's (presunably neaning that even if, at Goco' s
request, Hdden Villa no longer sent Egg Aty eggs to (oco's), Goco' s
woul d still be picketed because H dden Villa had continued to supply ot her
restaurants or grocery stores wth the product, then Respondent has gone
beyond the scope of permssible activity and has attenpted to ennesh the
neutral in the labor dispute. The neutral now nust respond to the | abor
dispute (e.g., put pressure on Egg Aty) not based upon the declining

sales of it or its custoners but rather out of fear that
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all of its custonmers wll be boycotted regardl ess of what it does save
ceasing all business wth Egg dty.

| recoomend that Satement No. 4 be found to be threatening,
coercive, and restraining in viol ation of section 1154(d)(ii)(2) of the
Act.>*

Paragraph 17 of the Second Anended Conpl ai nt does not all ege
that the UPWpickets failed to identify the nature of the prinary | abor
di spute between the UFWand Egg Gty or failed to establish the
rel ationship of Goco's to that dispute. However, evidence of the content
of the signs was allowed to enter the record w thout objection from
Respondent. Therefore, | shall consider the matter as if it had been
plead. See Gams Brothers Farns, Inc., and Go-Harvesting, (1983) 9 ALRB
No. 60.

Though Bl anchette testified there were 3-5 signs wth each one
saying different things, he could only name what two of the signs said —a
sign explaining that there was a | abor di spute between Egg Aty and the
UFWand anot her sign requesting that the public not buy eggs here (neani ng
at Goco's).

The only other person who had any recol | ecti on of what the signs
sai d was Camacho who had nmade themhinsel f. (Luberski had no real
recol l ection of what any of the signs had stated). | believe Ganacho' s
testinony and find that the signs used that day expl ained the UFWI abor

di spute (as B anchette had al so testified),

A similarl y coercive statenent was nade by Maddock to Luberski at the
neeting at Solly's Restaurant in VWodland HIls in md-August. | credit
Luberski, whose testinony | found to be sincere and forthright, that
Maddock told himthat it didn't matter if his
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indicated the chain of distribution fromEgg Aty to Hdden Mlla to
Goco' s and requested a boycott of Goco's (as B anchette had al so
testified) because of its use of Bgg Aty eggs. | credit Camacho for the
sane reasons as previously stated. In addition, it is |ogical to assune
that the signs which B anchette coul d not renenber were the signs deal i ng
wth Hdden MIla. Wy el se woul d Camacho, before the picketing
commenced, ask questions of B anchette to try to determne if Goco' s
received its eggs fromHdden Mlla? (And after the picket signs went

up, Blanchette called his nmain office and then called Hdden Villa).
(MI11: 8) Furthernore, if Blanchette could only nane two of the 3-5 signs
which all said different things, it is nost likely that the infornation
about Hdden Mlla buying fromEgg Aty and then Goco' s buying from
Hdden MIla was included in this infornation. Wile it is true that

anchette testified he could not recall a sign saying anyt hi ng about

Hdden MiIla (MI1I: 7), he also testified there were no flags whi ch was
contradi cted by both Luberski and Canacho. | think he was just mstaken
about the

(Footnote 54 Conti nued)

custoners carried Egg Aty eggs; that as |ong as Luberski continued to
purchase Egg Aty eggs, his custoners woul d be picketed. This too was
coercive as it was an attenpt to ennesh the neutral squarely in the
mddl e of the | abor dispute, which is beyond the scope of permssible
activity. As in the case of the Ganacho statenent, It threatened a
primary |abor dispute directed at Luberski. | do not, however, credit
Carrott's description of Haddock' s statenents at either the VWodl and
Hlls or Val encia neetings which were not confirned by Luberski .
Carrott's version seened farfetched and exagger at ed.
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Hdden MIla signs; | note that he began his testinony stati ng he was
"not exactly" sure what any of the signs said.55 (MIl: 6)

In sumary, | find that Respondent truthful |y advi sed the
publ i c about the exi stence of the |abor dispute at Goco's and that such
conduct was protected by the proviso. | recormend that this allegation
be di sm ssed.

E Uhited Gatering - The Decenber 3 P cketing - Paragraph 18 of
Second Anended CGonpl ai nt

Lhited Gatering is a trucki ng conpany that prepares |unches,
pl aces themaboard its trucks, and then transport sane on a regul ar route
toindustrial sites and office buildings wiere the food is sold (I11:
179-181). Charles A B anck, president of O3B Enterprises, parent
corporation to Uhited Caterers, testified that on Decenber 3 he observed
uni on pi ckets carrying UFWflags and signs that read: "Boycott H dden
Milla" and "Boycott Egg dty." (I1l: 169-170) Bl anck admtted
purchasing eggs fromH dden Mlla. (l111: 173)

Luberski testified that after receiving a call fromUhited
Catering, he drove there and observed several pickets carrying signs
whi ch said: "Boycott Uhited Caterers, They Buy FFromH dden Milla " Sone
of the other signs had "Egg dty" witten on them but he coul dn't
specifical ly renmenber what they

55 anchette testified that none of the signs nentioned Goco's (MI1: 7)
but that was only literally correct as he al so testified that one of the
si gns advi sed consuners not to eat eggs "here."
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said. Luberski testified he then spoke to the picket | eader and asked
that the pickets go hone, which they did. (Ill: 102-103, 105, 107, 109)

Avila testified that the union officials decided to picket
Lhited Caterers because about a week before the pi cketing he had
followed a Hdden Mlla truck to the LUhited | ocati on and observed t hat
the Egg Aty boxes were being unl caded at the only entrance. (IX 99-

102)

(n Decenber 3 Avila returned with 12 pickets and forned a line in
the parking lot adjacent to the entrance where the Lhited Catering truck
went in and out. According to Avila, the pickets chanted "Boycott Egg
dty," "Boycott Hdden Milla, they buy fromEgg dty," and "boycott Uhited
CGatering, they buy fromHdden MIla" (I1X 54-55). The pickets carried UFW
flags (none had any lettering) and four picket signs. (IX 48). The
contents of the signs were as follows: "Egg Aty Wrkers Onh Srike, "
"Boycott Egg Aty Eggs,"” "Boycott Hdden MIla, They Buy Eggs F om Egg
dty," "Boycott Whited Catering; They Buy FFromH dden Mlla. " (IX 53-54,
98)

Anal ysi s and (oncl usi ons of Law

Nei t her B anck nor Luberski could testify wth
reasonabl e certainty as to the nunber or content of the signs. Bl anck
could not recall if there were nore than two picket signs and was
clearly focusing on one sign that nentioned "H dden Milla" as he did not

know what Egg Aty was (I11: 173-174).
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Luber ski, who renenbered nore about the signs than B anck, ("Boycott Uhited
Caterers, They Buy FomH dden MIla," sonething about "Egg Aty"), was
honest enough once again to admt that he could only generally say but not
specifically say what the contents of the signs were.

In contrast, Avila, as before, was direct and articul ate and
possessed a good nenory. | credit his testinony and find that the signs (as
well as the chanting and flags) truthfully advised the public of the
exi stence of the | abor dispute and were protected by the publicity proviso.

| recommend that Paragraph 18 be di smssed.

F. Bob's B g Boy A cketing

1. The dAendal e Restaurants

a. Decenber 4, Paragraph 20 of Second Anended CGonpl ai nt

A endal e manager Shelly Soto testified that on Decenber 4 UFW
pi ckets showed up at Bob's B g Boy (hereafter referred to, at tines, as
"Bob's") in Gendale, Galifornia, began chanting, and carried UFWfl ags and
pi cket signs which read: 1) "Egg Aty On Srike, "® 2) "Boycott This P ace,
They Wse Egg Aty Eggs," 3) "Boycott This H ace, They Buy FromH dden
Milla," 4) "Don't Shop Here, They Buy FromH dden Mlla, " and 5 "Don't Eat
Fere, They Buy FromH dden M11a. > (M1: 74-78, 91)

56I\b doubt she neant to say the sign read: "Egg Aty Wrkers Oh Srike," a
sign that had been used by Respondent on several other occasions.

57M;. Soto's recol lection of signs 2, 3, and 5 above was refreshed by
reference to her sworn Decl arati on.
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Luberski was inforned about the @ endal e Bob' s pi cketing and
went there nore than once, possibly as nuch as three tines begi nni ng

either on Decenber 4 or Decenber 5, infra. On those occasi ons, he coul d

not specifically recall what any of the signs said except for the ones
that stated: "Boycott This Shop, They Buy Eggs FromH dden Vill a" and
"Boycott Hdden Mlla, They Buy Egg dty Eggs". Though he could not state
preci sely what the signs said, he did recall one sign which definitely
referred to a labor dispute at Egg Aty and anot her which asked for
support for the Egg Aty strikers. (l11: 111-115, 196)

Canmacho testified that he used flags (sone of which had "UFW
printed on then) and pi cket signs on Decenber 4 which bore the fol |l ow ng
legends: "Egg Aty Wrrkers On Strike", "Support Egg Aty Wrkers On
Srike", "Boycott Hdden Mlla, They Buy Eggs FromEg dty", and
"Boycott Bob's, They Buy Eggs FFomH dden MIla." (X 60-61, 70, 72).
During the picketing, pickets would chant "boycott Bob's, boycott Egg
dty eggs.” (X 68-69)

Canacho further testified that he used the sane pi cket signs
and flags and chanted the sane sl ogans on all the 3 or 4 days of

picketing at Bob's in G endal e,58 Infra.

5Scamacho could not clearly recall if the Bob's picketing in G endal e was
for 3 or 4 days. (X 72) As he nade it clear that he used the sane
signs, flags, and chants for each day of the picketing, | conclude that
they were used on Decenber 4, 5 6, and 8.
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b. Decenber 5, Paragraph 22 of Second Amended
Gonpl ai nt

Soto testified that the pickets returned the next day
bringing the sane flags and pi cket signs which stated the sane things
as the day before. (MI: 79-80)

But another one of G endal e Bob's managers w th an overl appi ng
shift wth Soto, testified slightly differently. According to Ti mBerg,
on Decenber 559 he observed 3-4 pickets with UFWflags and signs which
read: "Egg Aty Wrrkers Oh Srike", "Don't Buy Here, They Buy Their Eggs
FromHdden M1la " and "Boycott This Hace" (MI1: 96-98, 106, 109-110).

c. Decenber 6, Paragraph 24 of Second Anended
Gonpl ai nt

Berg testified that the pickets cane the next day wth UFW
flags and 3-4 signs which carried the sane nessage as the day before.
(M1: 100-102)

Rchard Carrott testified that he responded to a phone call
fromLuberski and went to the restaurant where he heard pi ckets chanti ng
"boycott Bob's" and where he observed signs that read: "Boycott Bob's,"
"Boycott Bob's, They Buy FromH dden Ml a," "Boycott Hdden MIla, They

Buy Eggs FromEgg dty. (M:

59Berg testified that this event occurred on Decenber 6 (MI: 96) and
that a second incident occurred the foll ow ng day, Saturday. (MI: 100)
Berg was mstaken. The first incident he was invol ved with occurred on
Friday, Decenber 5, 1986 and the second was Saturday, the 6th. (MI:
102)
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59-60, 106-109, 125) He could not recall any sign saying "Egg Aty
Wrkers on Srike." He denied seeing any sign that said "Support Egg
dty Srikers." He testified there were no signs about the | abor
dispute. (M: 60-61, 106-109)

UFWful | -tine vol unteer Jose Morales testified that he was
present at Bob's on Decenber 6 assisting picket captain Mguel Camacho and
that the pickets carried UFWflags wth lettering on them (1X 104,

119). The picket signs contained the foll ow ng nessages: "Egg Aty
Wrkers Oh Strike," "Boycott Egg Aty Eggs,” "Hdden Villa Buys Eggs From
Egg dty,” "Boycott Hdden Mlla", and "Bob's Big Boy Buys FromH dden
Milla, Boycott Bob's" (IX 115, 121). Mrales admtted that no sign
stated that the UPWwas on strike against Egg dty, and that there was no
reference to the UFWon the "Egg Aty Wrkers Oh Srike" sign. (11X 121,
128) Morales also testified that it was Canacho who told himwhat to wite
on the signs, and that he just foll oned Camacho's directions, (I1X 125)

Fnally, Mrales also testified that the pickets chanted
"Boycott Egg Aty Eggs", "Boycott Bob's", "Boycott Bob's B g Boy", and
"Boycott Hdden Mlla" (I X 117) There was no chanting to the effect that
the UFWwas on strike against Bgg dty. (11X 123)

d. Decenber 8, Paragraph 25 of Second Anended
Conpl ai nt

Agai n pickets wth flags showed up at the AGendale Bob's B g
Boy. Soto testified that the signs said exactly the sane things that she
testified that they had sai d on Decenber 4 and 5
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except for one sign which originally appeared on Decenber 8 as "Don't
Eat Here" but which was |ater changed while the pickets were there to
"Don't Eat Here, They Buy FromH dden Vil a. "60(\/I . 83-85, 91)

Anal ysi s and (oncl usi ons of Law

Decenber 4 Picketing

| credit Camacho's testinony as to the content of the signs for the
sane reasons that | have credited himbefore. Mreover, this testinmony was
| argel y corroborated by Luberski,61 whom| would al so credit. Both w tnesses
indicated that the signs spoke of the UFWstrike wth Egg Aty, and how t he
struck product, through Hdden MIla, arrived at Bob's Big Boy. The chanting
and the flags also contributed to the public's know edge.

| have previously found simlar |egends to have passed the
truthful ness test (See factual discussion and | egal anal ysis regarding Goco' s
Restaurant, Part D, supra and Lhited Catering, Part E supra). | again find
that these signs were protected by the publicity proviso, and | recommend the
di smssal of Paragraph 20 of the Second Amrended Conpl ai nt.

But even if | were to reject the testinony of Camacho and

6OACt ual Iy, this was not a new sign, as Soto had previously testified that
these sane words were used on a sign on Decenber 4 and 5. (M1: 77, 90-91)

61Luberski testified he may have been present on Decenber 4 or 5,
possi bl y bot h days.
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Luberski and rely solely on the testinony of Soto, 62 as General Qounsel

woul d have ne do, | would reach the sane result. The General (ounsel's
argunent seens to be that despite Soto's rather el aborate description of the
contents of each sign, the signs do not showthe relationship of Bob's B g
Boy to the labor dispute. "Wile she testified that one sign stated ' Boycott
this place, they use Egg Aty eggs', the signs failed to state that such
eggs were obtai ned through Hdden MIla" (GC's Post-Hearing Brief, pp. 87-
88).

This is certainly an incorrect analysis. Looking only at Soto's
testinony about the content of the signs, it woul d appear that those signs
woul d have indicated to the general public that there was a | abor dispute
between the UFWand Egg Aty and that Bob's was using eggs fromEyg dty and
that as a result, Bob's should be boycotted. Inplicit in the 3 signs
regarding Hdden Milla was that Bob's was buying Egg Aty eggs froma
mddl eman. Ganted there was no sign which specifically stated that H dden
MVilla purchased eggs fromEgg Aty and then sold themto Bob's. But such a

requirenent is not necessary as long as the nmain

62I believe Soto sincerely tried to tell the truth, and | can credit her
general ly over sonme of the other wtnesses |ike Berg, infra. Sill, she
recogni zed that she was tired and needed her nenory refreshed from her

Decl aration. She al so becane confused at one point and testified that a new
si gn appeared on Decenber 8 which in fact, according to her earlier
testinony, had been used on Decenber 4.
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nessage was conveyed that there was a | abor dispute at Egg Aty (and not at
Bob's) over eggs and that Bob's was "using", i.e., selling the struck
product. This adequately described the rel ationshi p between the prinary
and secondary enpl oyers. There is no reason to believe that the public
woul d think that the UFV$ prinmary |abor dispute was with Bob's B g Boy.

See Central Ind. Bildg. & Gonstr. Trades Gouncil (K-Mart Gorp.) supra (1981)
257 NLRB 86, 107 LRRM 1463.

In short, though Camacho's testinony differs somewhat from
Sot o 5,63 his testinmony is essentially consistent with hers and establ i shes
that the public was duly inforned through pi cket signs, chanting, and
flags of the nature of the labor dispute. In both cases the proviso has
been conpl i ed wth.

Decenber 5 Picketing

The interesting thing about the Decenber 5 picketing is that
there is a conflict in testinony between two of the w tnesses for the
General Gounsel as to the contents of the picket signs on that date. The
key difference is that Soto testified one of the signs read: "Boycott
This Place, They Wse Egg Aty Eggs”, and Berg testified that the sign just
read: "Boycott This Hace."

Presumabl y, General CGounsel woul d have ne resol ve this conflict,
infavor of Berg. Yet, it appears that General (Gounsel does not rely on

the Berg testinony as he nakes no reference to it

63Soto testified one of the signs stated "Boycott This M ace, They Wse Egg
dty Eggs." CGanacho did not confirmthis in his testinony. Canacho
testified that one of the signs stated "Boycott Hdden Milla, They Buy
Eggs FFomBEgg Aty." This was not
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in his post-hearing Brief's analysis of the event. (See GC's Post-
Hearing Brief, pp. 19-20, 87-89).

| shall apply the sane anal ysis to the picketing on Decenber 5
as | just didto Decenber 4. Ether by accepting the testinony of Sot o64
or that of Canacho and Luberski as to the contents of the signs, both
versions establish that the public was duly inforned of the nature of the
| abor dispute. | recommend that the all egations contai ned i n Paragraph
22 be di smssed.

Decenber 6 R cketi ng

There were five wtnesses that testified as to the contents of
the pickets signs on Decenber 6, Berg, Carrott, Luberski ,65 Moral es, and
Camacho. Fomthis five, it is surprising that there was as nuch
agreenent on what the signs said as there was. For exanple, all, except
for Carrott, agreed that there was a sign stating: "Egg Aty Wrkers

Srike. " 66

(Footnote 63 onti nued)

confirnmed by Soto. Neverthel ess, as di scussed above, in both cases the
nessage conveyed - whet her one accepts Soto's version or Camacho 's - was
that there was a UPWEgg Aty dispute over eggs, that Bob's B g Boy
carried the product and that H dden Vall ey was invol ved as a mddl enan.
The consuner understood that Bob's was not the prinary enpl oyer.

64In any event, | would not credit Berg over Soto as | found the latter
to be nore mature, conscientious, precise, and believabl e.

®>Though Luberski testified he visited the picket site probably three
tinmes, he could not be certain as to the dates. | amincluding his
testinony in the anal ysis of the Decenber 6 activity, as | amassumng he
went to the picket location three tines in a row

66Luberski could not recall the precise words but definitely renenbered

one sign which referred to a | abor dispute at Egg Aty and anot her whi ch
asked for support for the Egg Aty strikers.
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Carrott, Luberski, Mrales and Canacho al|l agreed that there
was anot her sign which read (or words to this effect): "Boycott H dden
Milla, They Buy Eggs FromEgg dty.

And all five agreed that a third sign stated (or words to this
effect): "Boycott Bob's, They Buy Eggs FromH dden M Il a."

Thus, there is agreenent on the essential nessage
conveyed to the public by Respondent. The only question is —as it has
al ways been —whet her that nessage could be said to have truthful ly
advi sed the public of the nature of the | abor dispute so as to protect
Respondent fromthe allegations that it has violated section 1145(d)(ii)
of the Act. As in the case of Goco's, Lhited, Gatering, and the Bob's
Big Boy incidents heretofore discussed, supra, | believe that the
contents of the picket signs used on Decenber 6 were protected by the
proviso. | recomend the dismssal of Paragraph 24 of the Second Arended
Gonpl ai nt .

Decenber 8 Picketing

This is the same factual situation that was present in the picketing
that took place on Decenber 4. Its legal analysis wll be treated in the
sane way. (See factual discussion and | egal anal ysis of Decenber 4
pi cketing, supra.). As such, the picketing signs conplied wth the
proviso, and | shall recomrend that Paragraph 25 be di smssed fromthe
Second Anended Conpl ai nt .

2. The Pasadena Restaurants

a. January 19, 1987, Paragraph 34 of Second Anended
Conpl ai nt

h January 19, 1987 UFWrepresentative M guel Camacho i nforned
Bob' s nanager, Robert Gox, of the reasons why Respondent
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intended to picket. Thereafter, a picket line was forned in front of the
restaurant, |ocated on East ol orado Boul evard in Qendale, CGalifornia.
According to Qox, through he could not recall how many signs there were,
or the content of all the signs, he did renenber two of them " Strike
Against Egg dty" and "Don't Eat A Bob's, They Buy FromH dden Ml la."
(M11: 812, 16). ox stated that he did "....renenber those two because
they....one of themdid nention Bob's so that's what caught ny eye."
(M1: 16) Qox also testified that there was chanting requesting cust oners
not to eat at Bob's and possibly other chanting, which he coul d not
recall. (Ml: 12)

Canmacho testified that the picket signs he used on January 19
were the same he used at the other Bob's B g Boy |ocations on January 21
and 22, infra, and that he nade themhinsel f. (X 109-111, 137) They
read as follows: "Egg Aty VWrkers Oh Strike," "Boycott Hdden M| a,
They Buy FromEgg dty," Boycott Bob's, They Buy Eggs FromH dden Milla."
The pickets al so chanted "Boycott Bob's and Boycott Egg Aty eggs." H ags
were also carried, some wth "UPW letters on them (X 137-139)

b. January 21, 1987, Paragraph 35 of Second Amended
Gonpl ai nt

Kathl een Harris, Bob's Pasadena North Lake Avenue restaurant
nanager, testified that on January 21 ten pickets wth UFWfl ags (one had
"UFW printed on it) and pi cket signs showed up. Those signs read as

follows: "Boycott Hdden Milla Ranch,
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They Buy FromEgg dty", "Hdden MIla Ranch Buys FromEgg dty", and
Boycott Bob's, They Buy FromEgg A ty. o7 There was chanting in which the
pi ckets were asking custoners not to eat at Bob's Big Boy. (MI: 55-58,
67, 72-73).

c. January 22, 1987, Paragraph 36 of Second Anended
Conpl ai nt

Harris also testified that on January 22 around fourteen pickets
arrived wth UFWflags (one wth "UAW printed on it), and that the pi cket
signs said: "Egg Aty FarmWrkers Oh Srike," Sate FarmVWrkers
Srike," "Don't Eat At Bob's, They Buy FromEgg dty", "Boycott Hdden MIla
Ranch, They Buy FromEgg Adty," and "Boycott Bob's, They Buy FromH dden
Milla". The pickets were al so chanting, "boycott Bob's, don't eat at
Bob's." (MI: 61-64, 69-73)

3. The Existence of Egg Aty Eggs on the Premses on January
19, 21, and 22

Wien CGanacho arrived at Bob's on January 19, 1987, he told (ox that
Bob' s woul d be pi cket ed because there was a | abor dispute and that Bob's was
purchasing large eggs fromEgg Aty through Hdden MIla. (MI: 9, 14)
According to Gox, however, there were only snall eggs on the premses and to
the best of his know edge, no Egg Aty eggs were anong them (ox al so
testified that Bob's

67!\,‘3. Harris did not recall this sign until after she read her
Declaration. (MI: 67-68)
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eggs were obtai ned exclusively fromthe Marriott Gorporation whi ch bought
themfromHdden Mlla. (MI: 14-18)

Luberski testified that Bob's was a subsidiary of the Marriott
Gorporation, that Marriott supplied eggs to Bob's, that he, i.e., Hdden
Mlla, had 100 percent of Marriott's business, and that Marriott purchased
only nediumand large eggs. (Il1l: 135-137)

Luberski testified that as of Decenber 11, 1986, he no | onger
pl aced any purchase orders wth Egg d ty68 and that around that sane tine
he advi sed the UFWhe was no | onger doing business wth Egg dty. (Il1:
68-70, 72, 138; IV: 50.) In addition, Luberski testified that to the best
of his know edge he did not supply the Bob's B g Boy on East (ol orado
Sreet or the Bob's Big Boy on North Lake Avenue on January 19, 21 or 22
and that the reason that he specifically knew that was because he or his
subor di nat es nade ext ensi ve checks of his orders for those days to see
where his nediumeggs were originating and determned that the egg
pur chases had cone from Roseacre Farns (a non-broker), an I ndi ana
corporation. (Ill: 134-137; IV. 56-57) &Sill, he could not state to an
absol ute certainty that Bob's had not been supplied wth Egg Aty eggs from
Hdden MIla or that Marriott did

68He also testified that it was possible that Hdden M|la recei ved eggs
suppl i ed by egg brokers that had conme fromEgg Aty after Decenber 11 but
only up to January 18. (I1V: 50)
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not have Egg Aty eggs on its premses on those January dates. (1V: 60-
63)

Anal ysi s and Goncl usi ons of Law

Qce again | credit Canacho who i npressed ne wth his nenory,
know edge and honest deneanor. | credit his version of the contents of the
pi cket signs which he testified were used on all three days of picketing at
the Pasadena Bob's Big Boys. | also note that the signs used on those
occasions were simlar in content to those Camacho used at the Bob's B g
Boy restaurant in Qendale in early Decenber, supra.

As to the January 19 picketing, | feel Gox was trying very hard to
be truthful, but his nenory was not good and he sinply coul d not renenber
the chanting or what all the signs said. 69 The two signs he coul d renenber
were pretty close to those testified about by Canacho ("Egg Aty Wrkers
h Srike" and "Boycott Bob's, They Buy Eggs FromH dden M 1la"). The key
sign he couldn't renenber was identified by Canacho as stating: "Boycott
Hdden Mlla, They Buy FromEyg Aty".

Smlarly, Harris' nenory was faulty and her testinony confusing,

particularly as regards the January 21 picketing. A

6980 concerned was General Gounsel with Gox's lack of nenory, that he
specifically nakes reference to it in his post-hearing Brief but then asks
ne to pretend it's not a problem "....As to January 19, since M. Qox
does not recall what all the signs said, M. Canacho's credibility woul d
have to be assuned, if his testinony was to be accepted. (GC's Post-
Hearing Brief, p. 91)
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one poi nt during cross-examnation she could only renenber what one sign
said (M1: 72); at another point in her testinony she confused "Boycott
Bob's, They Buy FromH dden Mlla" wth "Boycott Bob's, They Buy Fom Egg
dty.” (MIl: 69-70). Despite concentrating a long tine on how to answer
the question about the content of the signs, she ultimately had to refer
to her Declaration to refresh her recollection. Ironically, the only
signs she and Canacho coul d agree upon —"Boycott Hdden M1la, They Buy
FromEg Adty" —was the very sign Gox could not recall fromthe

pi cketi ng two days before.

As regards, the picketing on January 22, Harris' testinony as to
the content of the picket signs is virtually identical to that of
Canacho' s on the essential points.

On the surface then, it woul d appear fromthis anal ysis that
these three Pasadena picketing incidents were basically no different from
those which occurred at the Gendale Bob's Big Boy and that | shoul d find
here, as | did there, that Respondent's publicity was protested by the
pr ovi so.

There is a large difference however. Here, in the Pasadena
pi cketing, the evidence is uncontroverted that there were no Egg Aty
eggs present on the premses on any day on which the picketing took
place. | credit Luberski's testinony. Though Luberski could not be
absol utely sure there were no Egg Aty eggs at Bob's, his testinony was
that there were none to the best of his know edge based not on
specul ation but on a review of his own records and conversations wth

subor di nat es.
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Fol I owi ng Luberski's crucial testinony on this point, the burden
then shifted to Respondent either to showthat Luberski's testinony was
false or that it was mstaken. Even if the testinony were true, it was
I ncunbent upon Respondent to showthat it at |east, had a good faith
bel i ef that the boycotted product was in fact being distributed to Bob's
g Boy by Hdden Mlla or could be found on Bob's premses. But
Respondent offered no testinony as to how on January 19, 21, and 22 it
determned that Hdden Villa was distributing Egg dty eggs to the two
Bob' s I ocations in Pasadena. No evi dence was produced of the UFWs
attenpts to ascertain the distribution network of the product; no
testi nony was adduced regarding the foll ow ng of trucks.

Gounsel for Respondent was certainly aware of its burden and
stated so on the record:

“[Flirst let ne paraphrase what | understand the General
(ounsel 's position wth regards to the illegality of our
boycotting - it's the General Gounsel's position that Egg Aty
eggs nust be on the premses at the nonent that we're picketing
at a particular location. If they're not there, it's a violation
regardl ess of the truthful ness of the nature of the picketing.
It's our contention that we certainly have a burden to nake every
effort to ascertain whether or not Egg Aty products are on the
premses. V¢ nade nunerous efforts and that kind of evidence
wll be brought forth in our case in chief. (I1ll: 155-156)

Furthernore, publicity announcing that a neutral is distributing
or selling a boycotted product when in fact it is not is not an
i nsubst antial departure fromthe requirenents of the proviso. .

Lohnan Sal es (., supra (1961) 132 NLRB 901.

Respondent was not truthful |y advisi ng nenbers of the public

as to the nature of the |abor dispute i nasmuch as Egg
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dty's eggs were not being distributed by Hdden Milla and were not bei ng
sold at Bob's Big Boy. Thus, Respondent's picketing activities were not
protected by the publicity proviso as the primary product was not

actual ly present at the premses of the secondary enpl oyer at the tine of
the secondary picketing. | recommend that Respondent be found to have
viol ated sections 1154(d)(ii)(2) of the Act.

G Hiughes Market —The Decenber 12, R cketing, Paragraph 26 of
Second Anended Conpl ai nt

Norval Twitchell is the store nanager of Hughes Market in
Mborpark. He recalled an incident on Decenber 12 in which five or six
persons cane to the store and told himthat he was carrying Egg Aty eggs
and that they were going to picket. Twtchell responded that Hiughes only
carried Traficanda and Hughes brands. The assenbl ed group di sagreed and
soon began to wal k around outside in a circle carrying URNflags. There
were no picket signs, but the group did chant, "boycott Hughes" and then
later, "boycott Egg Aty". A the tine, Highes was not purchasi ng Egg
dty eggs. (V. 5-6, 9)

Carmacho testified that pickets carried flags (some of which
carried the designation "UFW) and signs. The signs, which he had
prepared stated: "Egg Aty Wrkers Oh Srike," "Boycott Traficanda, They
Buy Egg Aty Eggs,” and "Boycott Hughes." (X 82-83)

Anal ysi s and Goncl usi ons of Law

| credit Camacho that picket signs were used at Hiughes

Market. However, those signs failed to truthfully advise the
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public as to the nature of the | abor di spute because they neglected to
state what the rel ationship was between the Trafi canda Conpany and Hiughes
Market. Presumably, Hughes bought its eggs fromTraficanda, but this
informati on was not conveyed in any formto the public. The net result
was that the signs were confusing, and the probabl e effect of the

pi cketing was to put in the mnds of the Highes custoner the idea that
the UFWwas havi ng sone kind of a | abor dispute with Highes. Thus, |
find that Respondent's publicity was ainmed at the neutral generally. As
such, this publicity did "threaten, coerce, or restrain." | recommend
that Respondent is found to have viol ated section 1154(d)(ii)(2) of the
Act .

H Lucky Market - The January 12, 1987 P cketi ng,
Paragraph 28 of Second Anended Conpl ai nt

Phillip Kochis was the Lucky manager on January 12, 1987 when he
observed the arrival of UFWpi ckets | ed by Camacho. According to Kochis,
the pickets carried UPWfl ags and pi cket signs, which bore | egends, as
fol | ows:

Sgn 1, 1st side - "Boycott Lucky Sores, Boycott Egg
aty"

Sgn2- 2nd side - "Don't Shop At Lucky", "Boycott Lucky
Sores, Don't Shop At Lucky"

The pickets al so chanted, "don't shop at Lucky Sores,

boycott Lucky stores". 70 (M : 149-150)

O i s chanting was in Spanish. As Kochis does not speak Spani sh, he
woul d not have understood what was being said. However, he testified he
asked Canacho and this is what Canacho told him (M: 135) Canacho
testified that on one occasion the manager of Lucky asked hi mwhat the
pi ckets were saying to cust oners.
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Kochi s deni ed that any sign was present that had i ndi cated any
strike or labor problemwth Egg dty. (M: 131, 146). However, on
cross-examnation it was reveal ed that a photograph, taken either by
Kochi s or soneone el se at the narket, had been turned over to the ALRB
which had illustrated that, in fact, a sign had been used on the prem ses
of the Lucky store on the date in question which had read: Egg dty
Farnworkers on Strike. (Resp's 6)

Carrott testified he arrived at the Lucky Market around the
January 12 dat e72 and observed flags and signs. The signs read "Don't Buy
Eggs" (in Spani sh) and "Boycott Lucky." He observed no signs saying
anyt hing about a | abor dispute wth Egg Aty. (M: 62) There was no
chanting or yelling. (M: 110-111)

Canacho was not asked about and gave no testinony

According to Ganacho, he did not translate precisely what was bei ng said
at that nonent but instead summarized what was bei ng expressed general |y
- that the farmworkers were on strike, the reasons for the strike, and
thatCI Lucky was bei ng boycotted. (X 90) | give no weight to this

evi dence.

71Kochi s admtted taking one of the photographs introduced into evi dence
(Resp's 7) but could not recall taking the one which showed this
particular sign. (Resp'6) (M: 146-149) He did testify that it was
possi bl e that soneone el se at the store took the pictures wth the same
canera. (M: 152) As both photos contai ned the sane serial nunber,
show ng that they cane fromthe sane roll, and as both were turned over
by the General Gounsel to Respondent pursuant to the latter's request for
phot ogr aphi ¢ evi dence of the picketing at Lucky's on January 12, 1987,
both were admtted into evidence. (M: 147-148, 159)

72Although Carrott testified he was at Lucky around January 12, | doubt
that he was there on that specific date. Kochis did not see himthere on
this occasi on even though the pickets were present for three hours. (M:
149-151) Canmacho could not recall seeing himthere either (X 89) But
even nore inportant is the fact that
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regardi ng what the picket signs had said at Lucky. 73 He previously
testified that one sign, "Egg Aty Wrkers On Strike" was used at all
pi cket locations.” (X 103)

Anal ysi s and Goncl usi ons of Law

These signs failed to truthful |y advise the public about the
| abor dispute as they left out an inportant ingredient. Though the signs
expl ai ned there was a UWFWEgg dty |l abor dispute and cal | ed upon
consuners to boycott Egg Aty and Lucky, they failed to informthe
public of the relationship between Egg Aty and Lucky. Thus, they
called for a boycott of Lucky but did not nmake clear that the reason for
the boycott was because Lucky was purchasing eggs fromEgg Aty.
Wthout this expl anation, how woul d the consuner understand Lucky"s
connection to the boycotted product and thereby nake a reasoned choi ce
as to which course of actionto follow? As the probable effect of the
pi cketing was to cause consuners to think that they were being asked to
boycott Lucky because of sone kind of dispute it was having wth the

UFW Lucky was thereby bei ng exposed to economc pressure and harm

(Footnote 72 (onti nued)

when the General Gounsel examned Carrott, he asked himif he recall ed
bei ng present at the Lucky Market on Decenber 12 (not January 12), and
he replied that "it was in that tine frane." (M: 61). As discussed,
supra, the Second Anended Conpl ai nt (Paragraph 26) al | eges a picketing
i nci dent on Decenber 12 at the Hughes Market, not the Lucky Market.

73Camacho testified that there was one sign which stated "Boycott Lucky,
They Buy FromEgg Aty" (X 36), but there is no testinony that that
sign was used on this occasion.
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whi ch exceeded the scope of the union's legitinmate strike activity.
Teansters Local 812 v. NLRB (Munarch Long Beach Gorp.), supra, (DC dr.
1980) 657 F.2d 1252, 105 LRRVI 2658, 2666-67; Hoffrman v. Cenent Masons
Lhion Local 337, supra (9th dr. 1972) 468 F.2d 1187, 1192. As such, |

find Respondent’'s conduct to have been threatening, coercive, or
restraining in violation of section 1154(d)(ii)(2) of the Act and will so
recomrmend to the Board.

I. International House of Pancakes - The January 26, 1987
A cketing, Paragraph 31 of the Second Anended Conpl ai nt

Joseph Lupica is the owner/ nanager of the International House of
Pancakes in Ganoga Park, Galifornia. Prior to January 26, according to
his testinony, Lupica received a phone call froma WWrepresentative
asking if he was purchasing eggs fromHdden Villa. Wen Lupica admtted
that he was, this individual stated that there was a | abor di spute goi ng
on and requested that Lupica consider buying eggs fromsonebody el se.
Lupica testified that he told hi mthat he had been buyi ng eggs from
Hdden MIla for along tinme and that it woul d take hi mconsiderabl e tine
to get another supplier. Sonme weeks |ater a gentl enan showed up at the
restaurant, identified hinself as the person who had previously called
about Hdden Villa, and asked if Lupica was still purchasing eggs from
there. Wen Lupica replied "yes", he was inforned there woul d be

pi cketi ng. 74 Shortly thereafter, pickets

74Thi s incident occurred after Luberski had decided not to do any nore
business wth Egg dty. However, Luberski did not knowif there were any
Egg Aty products supplied by himto the Internati onal House of Pancakes
at thistinme. (Ill: 117-119, 137-138; IV.: 63) In any event, the
guestion of whether H dden
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showed up wth 4-5 flags and 4-5 signs. Lupica could not recall what the
signs said other than the fact that one had the initials "I.HQP'. Lupica
could not recall if any sign nentioned Egg Aty or Hdden MIla. Lupica al so
did not hear any chanting because he was inside the restaurant the whol e
tine. (V 23-27, 29-30, 33)

Carmacho testified that the picket signs used that day stated, "Egg
dty Wrkers Oh Srike," "Boycott |HI, They Buy Hdden MIla Eggs," and
"Boycott Hdden Milla, Hdden MIla Sells Egg Aty Eggs" (X 108, 102-103).
The pickets al so chanted "boycott IH®P, " "boycott Egg Aty eggs,” and UFW
flags were carried wth the nane, "UAW" witten on sone of them (X 97-
98)

Anal ysi s and (oncl usi ons of Law

| again credit Canacho's testinony. The signs used on this occasi on
were very simlar to those | have previously found to be covered by the
provisio, e.g., (oco's, Lhited Gatering, Bob's B g Boy. 75 Lupi ca' s testi nony

Is wholly unreliable as he could recall (barely) only one sign out 4-5.

(Footnote 74 (Conti nued)

MIla had supplied Egg Aty eggs to the Internati onal House of Pancakes on
January 26, unlike the picketing that took place at the Pasadena Bob's B g
Boy around this tine, supra, is not an issue in the case, and General
Qounsel nakes no suggestion that it is .

75There Is no significance to the fact that the signs at the | HP stated:
"Boycott Hdden Milla, Hdden Mlla Sells Bgg Aty Eggs”, and the signs at
the other locations stated: "Boycott Hdden Milla, They Buy Eggs From Egg
dty."
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The General (ounsel al so argues, as he did in the case of
Goco' s Restaurant, that Respondent's conduct was a viol ati on because
Canacho did not tell Lupica specifically not to buy Egg Aty eggs. |
disagree. As in the case of Goco's, Canacho did not tell Lupica he was
pi cketing the House of Pancakes because it traded wth Hdden MIIa.
Instead, his prior discussions and his picket signs nade it clear that
the problemwas that Hdden Villa received its eggs fromEg dty and
then sold themto the House of Pancakes. And Lupi ca, of couse,
understood this precisely, testifying that he had "heard about the
situation that existed between Egg Aty and that there was a probl em
(sic) (V' 26). Thus, | find that the sane reasoning applies here as in
the previous situation. (See discussion regarding Goco's, section
ANll, part D Statenent No. 1, supra. There is no violation.

| find that Respondent truthfully advised the public about the
| abor dispute at the Internati onal House of Pancakes and that such
conduct was protected by the proviso. | recommend that Paragraph 31 be
di sm ssed.

X V. The Allegations Goncerning the Transporting of Fgg Aty
Products To The Docks And The Subsequent Handling G Those Products

A The Factual Setting

1. The Cctober 23 and 24 Events - Paragraphs 6, 7, and 9 of
Second Anended Gonpl ai nt

The Federal Produce/ Federal Transportation Conpany, a contai ner
export/inport conpany, was hired on ctober 23 by the kura Conpany, a

food exporter to Japan, to transport egg products
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fromEgg Aty to Per Aat the Long Beach contai ner termnal. Jack
Lill ey, who had been working exclusively for the Federal Produce
Gonpany/ Federal Transportation Gonpany as an owner/operator truck driver
since August 15, 1986 was given this job. Oh ctober 23, Lilley went to
pick up the Egg Aty load at Bgg Aty's facilities at Morpark. As he
commenced doing this, A berto Escalante called to him introduced hinsel f
as a UFWrepresentative, and asked hi mwho the buyer was and where the
container was going. Lilley testified he refused to reveal this
information, telling Escalante that he just had a pi ckup and del i very
order and did not know who the buyers were. (Il1: 137-140, 158, 105-106)
Wien the | oad was ready, Lilley left the prem ses, 7e st oppi ng
at a restaurant where Escal ante agai n approached him(this tine
acconpani ed by three others) and told himthat "they were trying to keep
Egg dty fromturning in containers to the port" and that "he was goi ng
tofollowhim(Lilley) all the way to the port and try not to get this
container turned in." (I1: 141-142)

76At that point, the eggs apparently becane the property of Ckura, The
uniformbill of lading shoned Ckura to be the owner of the load. In
addition, egg sales to the (kura Gonpany were nade "F.QB." (free on
board) "Egg Aty", neaning in coomercial trade that title changed hands
at the | oading point where the truck pi cked up the goods. Thus, the eggs
became Ckura"s product fromthe point they left the BEgg Aty dock and
went onto the truck. (M: 44-45, 73-77)
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Lilley went to Prer Ain Long Beach to deliver the | oad;
Escal ante and the others had followed himthere. Lilley drove past the
guard shack into the secondary inspection area where there was a | arge
shed wth truck scal es near a second gate. A that point Escal ante cane
up to where Lilley was and started to wave UPWflags. A so present at
the second gate were 8-10 trucks along wth drivers and clerks. Lilley
overheard a clerk telling Escal ante that he couldn't stand there wavi ng
flags and woul d have to go inside and talk to the chief clerk to get
permssion, which Escalante did. Escal ante then cane out acconpani ed by
guards who told Lilley that they were in synpathy with the strike and
that he woul d have to leave. Lilley testified that he heard Escal ante
tell the guards that he was trying to get workers' jobs back, but he did
not hear anything said about not handling the load. Lilley then left and
was fol | oned back to Federal Produce. (I1: 142-144, 152-154, 166)

Dno Rossi is Mice President of Labor Marketing at the Long
Beach (ontai ner Termnal, a conpany that provides services to steanship
lines. The enployees at the termnal belong to the International
Longshor enen and Vérehousenen Lhion (hereafter "ILW'). Rossi testified
that his first contact wth the UAWoccurred on August 20 when pi ckets
showed up carrying UFWflags and signs stating "Unfair URW" 77 e of the
pi ckets told him

"hi's incident is not part of the Second Arended Conpl ai nt,
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that he had a container fromEgg Aty that was being struck and that they
(the pickets) didn't want himto touch it. According to Rossi, as he was
interested in keeping the termnal open, he allowed two UPWpi ckets

I nside alongside the container. Rossi testified that had he al | oned t hem
to picket outside the main gate, the pier woul d have been shut down.

(M1: 24-25)

Rossi further testified that on Cctober 23, he was i nforned
that an Egg Aty contai ner woul d be comng through the termnal and that
at the sane tine, he observed UFWpickets at the site wth signs. After
consul tation wth steanshi p personnel, he was inforned not to receive the
container. Rossi then sawto it that the contai ner was renoved. Shortly
thereafter, the UFWpickets left the premses. (MI1: 28-31)

The next day, Qctober 24, Lilley attenpted to deliver the | oad
again. He was net at the office by Rchard Carrott who drove wth himto
Long Beach. They arrived at Pier A and agai n went past the guard shack
into the inspection area around the second gate. They did not see any
UFWrepresentatives. Carrot got out of the truck and spoke to a guard
while Lilley waited in the truck. Carrott then went into the term nal
building to speak to the head clerk. Carrott testified that the guard
told himhe coul d not accept the |oad and that the nanager, Rossi, told
himthat he (Rossi) had no financial responsibility towards himand t hat
he shoul d | eave the docks. A security guard then advised Lilley to get

the truck out of the area and that an escort woul d
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be provided. Lilley left and later placed the |oad in cold
storage. (I11: 145-149; M: 40-42, 47-51)

According to Rossi, on (ctober 24 when the truck
containing the Egg Aty load once again tried to pass through the
entrance gate, he observed URWpickets close to that entrance. Rossi was
again told by the steanship personnel not to receive the |oad after he
had i nformed themthat the pickets were present. Rossi testified he then
informed Carrott, who was present at his office, of these instructions.
(M1: 31-34, 39-40) Rossi further testified that he refused the
cont ai ner because he had been instructed to do so owng to the fact that
as a service business, one of his conpany's nost inportant functions was
to keep the termnal open at all tines; and in his view allowng the
contai ner in would have resulted in a shutdown of the entire dock. (M1:
43)

Robert Lee Fow er, Federal Transportati on Gonpany' s general
nanager, testified that on this occasion he observed a gathering of
people at the termnal, including Carrott, clerks, guards and the press;

he did not see Escal ant e78 or any pickets.

78I n md- Sept enber Escal ante had call ed Fow er in search of infornation
as to which steanship line and pier an Egg Aty load, in the custody of
Fow er's conpany, would be going. (I: 110) Escal ante al so nade a
statenent at that tine that the | oad woul d not be accepted at the pier
because the WIFWwas affiliated wth the LW and that if he asked the
[LW not to take a container, it wouldn't. (Il1: 11-113)
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Lilley's truck got inside the second gate but never nmade it to the area
when the contai ners were unloaded. (I1: 119, 121, 126)

2. The Berth 233 Termnal |sland Cctober |ncident -
Paragraphs 8 of the Second Anended Conpl ai nt

Andreas Hoebich is enpl oyed by the Metropolitan S evedoring
Gonpany as termnal manager. In that capacity he nanages the contai ner
facility on Termnal |sl and79 and i sresponsi ble for the receiving and
delivering of cargo there as well as for the | oading or unl oading of cargo
fromvessels. The facility is owed by the Harbor Departnent of Los
Angeles and is leased by two of the facility's custoners, Evergreen Line
and Japan Line. The majority of the conpany's enpl oyees are nenbers of the
v ® (11: 5.6, 14-15, 21)

Hoebi ch testified that his first contact wth the UFWwas ar ound
June or July of 198681 when several of its nenbers showed up at the
entrance of Berth 23382 and indicated that there were one or two

refrigerated containers at the facility | oaded wth

79Terni|nal Island, a nan nade island, is | ocated between San Pedro and Long
Beach. (111: 35)

®he I LW consi sts of two I ocal s, Local 13, the | ongshorenen, and Local
63, the clerks. The clerks receive and deliver the cargo. The
| ongshorenen load and unload it. (I11: 14-15, 21)

81The UV strike against Egg Aty commenced on June 24, 1986. (M: 20-
21)

82Berth 233 is comonly a reference to the piers at Termnal Island as
opposed to those at the Long Beach location. (111: 36)
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cargo fromthe Egg Aty conpany where there was a | abor di spute and that
they intended to picket the termnal entrance. According to Hoebich, either
that day or the next day a picket line was put up in front of the termnal
whi ch effectively shut the termnal down. Hoebi ch testified that he
allowed the pickets to enter the termnal and sit in front of the Egg Aty
container in order to reopen the termnal. The next day Hoebi ch arranged

w th the shipping conpany to transport the container out of the termnal.
(111: 7-9)

According the Hoebich, a simlar incident happened sone nont hs
| at er83 when URWpi ckets showed up at the termnal and started to picket
again. A that tine Escal ante presented an "arbitration ruling" 8 i ch
purported to represent a legal finding that the UFWpicket |ine was
"bonafide." As aresult, the UPWpi ckets were allowed into the termnal,
and anot her contai ner was renoved. (I11: 10-11, 16-17)

Hoebi ch further testified that sonetine in Gctober, 1986 he
observed Escal ante and pickets inside the termnal building at the dock and
pi cketing specific Egg Aty containers with UFWflags and signs that alleged
Egg dty' s unfair |abor practices. The containers were not | oaded and in

fact, were renoved fromthe

B mi s probably refers to picketing that took place in August.
Nei t her the June nor August picketing are part of the Second Arended
Gonpl ai nt herei n.

84The Lhion's defense of its dock picketing originally rested on the
authority of an "arbitration award' arrived at under a procedure contai ned
inthe ILMJ Pacific Maritime Association collective bargai ni ng agreenent
for the rapid settlenent of disputes over the
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docks, as ILW representatives inforned himthat the Egg Aty contai ners
woul d not be touched as long as the pickets were there. (I11: 23-24, 31-
32)

3. The Berth 233 Termnal Island January, 1987 Incident -
Paragraph 27 G Second Anrended Conpl ai nt

Hoebi ch testified that in January two UFWrepresentatives cane
to his office and told himthat once again there were Egg Aty contai ners
on the premses and that the dock woul d be picketed unl ess renoved.

There were no pickets present on this occasion. Hoebich testified he
notified the shipping line but that to the best of his know edge, the
contai ners were not renoved. The URWrepresentatives did not return.
(111 11-12, 32)

4. The WIFWAnd | LW Meet i ngs

A few days prior to August 18, Ben Maddock and Karl Lawson net
wth officials of Local 63 of the ILMJ including its

(Footnote 84 (onti nued)

| oadi ng or unl oadi ng of disputed containers on the docks. The award in
question had held that it was proper for |LW nenbers to refuse to | oad
Egg Aty products into awaiting ships. Respondent had argued that Lawson
and the pickets had relied upon this anard and that this displayed a good
faith belief on their part that their conduct was lawful, a factor that
shoul d be taken into account by ne. But to rely upon this arbitration
award, Respondent al so had to argue that the picketing at the docks was
nerely an extension of the prinmary strike against Egg dty and that the
activity of the pickets was prinmary activity. After extensive argunent,
Respondent indicated it was wthdraw ng its argunent of good faith
rel1ance, its claimthat picketing at the docks was an extension of
prinary picketing, and its Exhibit No. 8 (MI1l: 58-78.) The Lhion
relies nowon the argunent that it had the absol ute right to picket.
(M11: 55-56)
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president, TomWrren. Mddock denied that he asked Local 63 nenbers for
their support or asked themto respect the UFWpicket |ines. Instead,
Maddock testified that his purpose in seeking the neeting, as well as
neeting wWth representatives of other locals at this tine, was to I et them
know that the UPFWwoul d be setting up picket lines in the area. During the
course of this neeting, Maddock told VWrren that the UFWwoul d establ i sh

pi cket |ines somewhere on the docks. (M 11: 80-83)

Around the sane tine as the Local 63 neeting (around 3 or 4 days
prior to August 18), Mddock also net wth officials fromLocal 13 of the
[ILMU including its president, Lou Loveridge. Maddock deni ed that he
reguest ed Local 13 to honor UFRWpicket signs that called for a boycott
against Egg Aty products. Instead, he testified that he was in the area,
Loveridge was a friend of the UFWs, and he wanted to informhi mof the
current situation at Egg dty. (MI11: 30-33)

Thereafter on August 18, Maddock wote Loveridge the fol | ow ng
letter. (CP. 1): "Dear Brother Loveridge:
V¢ are going to be setting up situs picket lines throughout the

docks of the Long Beach and Los Angel es harbors wherever we
find contai ners which are an extension of the Julius Gl dman's

Egg Aty Gonpany.

Qur Whion nenbers at Julius Gl dman's Egg Aty have been on
strike since June 15th, 1986 because the enpl oyer reduced the
wages by 30 percent, cut off medical and pensi on benefits and
instituted intol erabl e working conditions. The Enpl oyer has
hired strike breakers to staff the jobs that our striking
nenbers had perforned. V@ will be establishing picket |ines
about the premses of the Enpl oyer on the cargo that is being
wor ked on by the strike breakers.
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If you have any questions about our activities, please call
ne.

Thank you for your attention.

In Solidarity,

Ben Haddock™

Maddock testified that the purpose of the letter was to advi se
the I LW Local 13 nenbers of the existence of the Egg Aty strike and
that the UPWwoul d be establishing picket |ines wherever Egg Aty
products were found to be at the docks. But Maddock agai n deni ed t hat
the purpose of the letter was to elicit support fromthe 1LV (M11:
28)

Followi ng the issuance of this |etter, Middock testified that
the only instructions he gave Karl Lawson were to followthe trucks from
Egg dty and where they stopped, to picket. In the case of the docks, a
pi cket line would be set up there if that was where the trucks from Egg
dty's Morpark facility ended their trip. (MI11: 33, 40) MNaddock
further testified that Escal ante advised himthat a picket |ine had been
establ i shed on Gctober 23 and 24 and that the Egg Aty contai ner was not
| caded. (M 11: 84)

Lawson acknow edged that part of the Lhion's strategy was to
elicit support fromoutside organi zations to put pressure on Egg Aty to

sign a contract. But he denied that in support of
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that strategy, he initiated contact wth Hoebich other than to i nform
him as the person in charge of the pier, that the UFWintended to
picket. (Il: 55-57) Lawson also testified that though he engaged in

di scussions wth officials of the ILW, he did not ask that their nenbers
stop handling products of Egg Aty or that they support the Uhion's
boycott against Egg Aty products. (Il1: 57-59) According to Lawson, his
talk wth the | LMU | eaders only concerned "[t]he arbitration, what the
nature of our dispute was wth Egg Adty, whether | would testify in the

arbitration and if so, towhat." (Il: 59) B. Analysis and Concl usi ons

d Law

Section 1154(d)(i)(2) provides, in part, that it is an unfair
| abor practice "[t]o induce or encourage any individual ....to engage in
a strike or arefusal in the course of his enpl oynent to use,....process,

transport, or otherw se handle or work on any goods....or to performany
services; .... where .... an object thereof is .... [florcing or
requiring any person to cease using, selling, transporting, or otherw se
dealing in the products of any other producer .... or to cease doi hg
busi ness with any other person ...." This provision neans that
agricultural products nmay not legally be prevented frombei ng delivered
and unl caded at the place of business of the retailer. And as in an
8(b)(4)(D situation, picketing requesting the consuner not to purchase
products or goods of the prinary enpl oyer which has the effect of

inducing truck drivers to refuse to

- 148-



deliver is an unl awful secondary boycott. Pocan, "Galifornia s Attenpt
To End Far nmor ker \Voi cel essness: A Survey 0O The Agricul tural Labor
Relations Act O 1975," supra (1976) 7 Pacific L.J. 197, 224 See al so
Brewery and Beverage Drivers, Teansters Local 67 v. NNRB (B.C drr.
1951) 220 F.2d 380.

During the legislative hearings | eading to the enactent of the

ALRA Assenbl ynan Herman nade it clear that the NLRB s prohibition of
secondary activity which induced enpl oyees of the secondary enpl oyer to
refuse to handl e goods or performwork was to be prohibited by the new
law as illustrated by this statement during the commttee hearings:

Assenbl ynan Hernan:  The traditional hard secondary boycott

that we have cone to know and | ove or hate, depending on your

perspective, is a boycott which is directed at the enpl oyees

of the secondary enployer to attenpt to pressure that enpl oyer

to get the prinary enpl oyer to do certain things, particularly

sign a contract favorable to the prinmary union. V¢ prohibit

that boycott conpletely. Any boycott activity which is

directed at or has the effect of inducing the enpl oyees of the

secondary enpl oyer to cease handl i ng goods, working for,

performng for the secondary enpl oyer is prohibited under our

bill as amended...."

Labor Relations Commttee Heari ng,
My 12, 1975, p. 50

(copy on file in ALRB Archives)
The US Suprene Gourt has hel d that where a | abor
organi zation's ultinate purposes nust have included anong its objects
that of forcing a neutral general contractor into termnating his
subcontract wth a prinary enpl oyer, it was an unl awful act whose obj ect
was to require the neutral to cease doi ng business wth the prinmary. The

Gourt enphasi zed that it was
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not necessary to find that the sole object of the strike was to force the
cessation of business wth the prinmary. National Labor Rel ati ons Board
v. Denver Bdg. & Gonst. Trades Gouncil et al. (1951) 341 U S 675, 71

S Q. 943 28 LRRVI 2108.

In attenpting to reconcile the broad prohibitions of section
8(b)(4) of the NNRAwth that Act's specific protection of strikes and
ot her concerted activity, the Suprene Court eventual |y focused on the
nature of the work involved in the prinary dispute as well as the
physi cal |ocation of the picketing. |nducenents or encouragenents to
w thhol d services are considered prinary if directed at those who
nornally deal wth the disputed work. n the other hand, inducenents and
encour agenents which are directed at other persons are deened secondary.
This is the rather broad principle by which the conduct of the picketing
is evaluated in order to ascertain what its true object is. 2 Mrris,
The Devel opi ng Labor Law, supra (2nd ed. 1983), pp. 1143-44.

There are six factors whi ch shoul d be considered in determning
whet her the Respondent has violated the ALRA in the present situation:
1) where is the picketing occurring, i.e., is the work | ocation a
prinary, common, or anbul atory site?;, 2) are there reserved gates whi ch
are properly established and bei ng honored?;, 3) is the prinary enpl oyer
| ocated at the situs of the picketing both in terns of its nornal
busi ness and its physical presence?; 4) have there been any statenents or
actions by the union which indicate a secondary intent, such as

threatening to
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shut down the job?; 5) has the union taken steps to mnimze the
secondary effects of its picketing?, and 6) if the union's conduct is
apparently or obviously secondary, is there an "ally" or "rel ated work"
defense? 2 Morris, The Devel oping Labor Law supra, (2nd ed. 1983) pp.
1174-75.

In the present matter, it was never entirely clear, apart from
its constitutional argunment, what Respondent's defense was to the
allegations involving the transport of Egg Aty eggs to Long Beach and
Termnal |sland docks (Paragraphs 6, 7, 8, 9 and 27 of the Second Amrended
Gonplaint). The "ally doctrine" (an allied conpany performng struck
wor k) was abandoned. There was never any credible claimthat the docks
constituted a prinary, comon or anbul atory site85 or that Egg Aty's
nornmal busi ness was situated at the docks. The business of the docks -
handl ing cargo - was conpletely different fromthat of Egg Aty - the
producer and processor of egg products. No enployees of Egg Aty
nornal |y perforned work at Long Beach or Termnal Island facilities. Ejg
dty's eggs were delivered to the docks not by Egg Aty truck drivers but
by i ndependent contractors hired by a transportati on conpany and paid for

by the purchaser of the product.

85, u o . .
A "comon situs" is a site on which two or nore enpl oyers are engaged
in normal busi ness operations; an "anbul atory situs” is a tenporary work
| ocation used by the prinary enpl oyer, such as by a delivery conpany
while its enpl oyees and trucks are | ocated at the premses of a retail

store. 2 Mrris, The Devel opi ng Labor Law, supra, p. 1146.
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Besides its constitutional argunent, the only defense presented
by Respondent, virtually as an afterthought, was that its picketing at
the docks was purely for infornational purposes in order to publicize and
seek support of its boycott. (Resp's Post-Hearing Brief, pp. 42-43) But
even if this were true, Respondent failed to establish that its publicity
at shipping termnals not open to the public was intended to informa
public (if there had been a public present) of the existence of a |abor
dispute and to truthfully advise this public as to the nature of that
di sput e.85 Respondent failed to bring itself wthin the coverage of the
provi so because it could not showthat its picketing was directed at the
"custoners” of the docks and not its enpl oyees or that it was not an
attenpt to restrain or coerce the nmanagenent of the termnals into
ceasing to do business wth Egg dty. Respondent viol ated section
1154(d)(i)(2) of the Act. See Local 550 MI I nen & Cabi net Makers
(Seiner Lunber (.) (1965) 153 NLRB 1285, 59 LRRM 1622, enfd. (Sth dr.
1966) 367 F. 2d 953, 63 LRRM 2328 where picketing at a common entrance to

a honebui lding site, in protest over a dispute wth a | unber conpany
whi ch was naki ng deliveries to the site, was conducted at such tines as
to negate its asserted consuner orientation. The picketing coi nci ded
with the commencenent of construction work 2Y2 hours before the sal es

of fi ce opened. Furthernore, no picketing occurred on the

86F&espondent' s only argunent that this was infornational picketing was
that its leafleting and picket signs did, in fact, explain the nature of
the labor dispute (Resp's Post-Hearing Brief, p. 42). But it is not clear
from Respondent' s page reference in support of
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weekend when construction workers were al so absent but prospective hone
purchasers were on the site. The Board said:

"we rely particularly upon the timng of the picketing, the
absence of any effort to negate an appeal to enpl oyees of the
various secondary enpl oyers, and the absence of any appeal for
speci fic conduct on the part of consuners in reachi ng our
conclusion that the picketing in this case did not constitute
consuner picketing | awful under the Tree Fruits decision.”

And in Teansters Local 327 (American Bread (.) (1968) 170 NLRB
91, 67 LRRM 1427, enf. denied on other grounds (6th dr. 1969) 411 F. 2d

147, 154-155, the location of the picketing was said to belie a consuner
boycott attenpt, particularly where the sites sel ected were not
accessible to potential custoners. In this case the union had picketed
at the premses of an industrial plant where the enpl oyer had a

concessi on agreenent wth a cafeteria that served the prinary enpl oyer's
bread. By placing pickets at gates used by the neutral's construction
workers who did not use the cafeteria, the Board held that the uni on

unlawful Iy brought the dispute to the secondary enpl oyer.

(Footnote 86 Conti nued)

this position (11: 45) that this particul ar picketing and handbilling
even occurred on any of the dates alleged in the Second Anended
Gonplaint. In fact, the only testinony regardi ng pi cket signs that were
related to any of the allegations in the Conplaint was that of Hoebich
who testified that he observed UFWpickets carrying signs which all eged
that BEgg Aty had coomtted unfair |abor practices. (Ill: 23-24, 31-32)
Respondent al so argues that while leafleting at the entrance to one of
the termnals, a variety of traffic was seen comng in and out
(presunably illustrating that the public at |arge had access to the
area). But Respondent's page reference in support of this position
concerns the August 20 picketing at Berth 233 (11: 16-20) (not a part of
this Gonplaint) and not the picketing in Qctober or January.
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In point of fact, there was hardly any attenpt here to even try
to disguise the picketing or threat to picket as consuner oriented. Haddock
told Garrott at a negotiating session during the | ast two weeks of August
that "they were prepared through an all egi ance that they had forned with the
| ongshorenen to keep Egg Aty frombeing abl e to export any product fromthe
docks in Long Beach and San Pedro ... .8 (M: 32) And Escalante told
Robert Fow er that the UFWwas affiliated wth the | LW and coul d keep cargo
from bei ng handl ed. 88 These statenents served to illumnate Respondent's
intent. Avrevealing statenent nade by a picketing union is an obvi ous
indication of intent. Teansters Local 126 (Ready Mx (oncrete, Inc.) (1972)
200 NLRB 253, 81 LRRM1461. The Whion's strategy was clearly designed to

informI LW officials of the |abor dispute wth Egg dty, to alert themto
the fact that the UPWwoul d soon be establishing picket lines and in so
doing, to encourage the nenbership of the ILW |ocals to refuse to handl e or
performservices on any Egg Aty products that showed up at the docks.

Wile it is true that there was no direct

87MiddOCk did not contradict this statenent during his testinony. | find
that the statenent was nade. Martori Brothers Dstributors v. Agricul tural
Labor Rel ations Board, supra (1981) 29 Gal.3d 721, 728.

88Escal ante did not testify. | also find this statenent to have been
nade. Mrtori Brothers Dstributors v. Agricultural Labor Relations
Board, supra, (1981) 29 Cal. 3d 721, 728.
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evi dence that Haddock actual |y asked the LW officials to observe his

picket lines, it is inconceivable that in informng themof the com ng

pi cket |ines made necessary (fromhis point of view by the unfair |abor

practices of Egg Aty, he and they did not understand that what was

sought here was their cooperation in honoring the UPWs pi cket |ines, the

result of which would be that the Egg Aty product woul d not be handl ed.

This is so even if Haddock's testinony that he did not specifically ask

I LMU officials to honor the picket lines or support the strike is

bel i eved. Though there may not be a "snoki ng gun", none i s needed where

ot her evidence points to what Haddock's true intent real ly was. 89
Here, Haddock's real intent is shown by the actions of his

subordinates. O ctober 23, Escalante told Lilley, an independent truck

driver, that URWpersonnel would follow himto the pier and try to keep

the Egg Aty contai ner he was transporting frombei ng handl ed.90 This is

preci sel y what he

89Despi teaunion's claimthat there was insufficient evidence of the

i nducenent of enpl oyees, a Gourt of Appeals has held that an NLRB fi ndi ng
need not necessarily be supported by direct evidence and that
circunstantial evidence may be sufficient. Amal gamated Heat Qutters ETC
v. NNRB (D C dr. 1956) 237 F.2d 20, 25, 38 LRRH 2289, cert, denied
(1957) 352 U S 1015, 39 LRRH 2453.

90Li lley’s testinony regardi ng Escal ante' s statenent stands
uncontradi cted in the record. | accept as having been uttered.
Hartori Brothers Dstributors v. Agricultural Labor Rel ations Board,
supra (1981) 29 CGal. 3d 721, 728.
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did. Though we don't know exactly what Escal ante, waving UWFWflags, told
the chief clerk at the Long Beach termnal, his words can be di scerned
fromthe fact that security guards soon thereafter energed wth Escal ante
and inforned Lilley that they were in synpathy wth the strike and t hat
he woul d have to | eave. Rossi, whose earlier experience wth URWpi ckets
had shown themto be interested i n keepi ng dock personnel fromhandling
Egg Aty products, did not receive the container on this occasion havi ng
observed URWpi cket signs once again at the site.

n the foll ow ng day, Rossi again refused to accept an Egg Aty
| oad after he saw UPWpi ckets close to the entrance gate. In both cases
there was an inplied threat that so long as Egg Aty products were at the
pi er, URWpi ckets woul d i nduce and encourage | LW nenbers to refuse to
handl e those products. FRossi felt that the presence of URWpi ckets m ght
also insure the closure of the entire dock.

Smlarly, inthe Cctober Berth 233 Terminal Island incident,
Hoebi ch sawto it that the Egg Aty contai ners were not | oaded based upon
representations to himby I LV representatives that the contai ners woul d
not be handl ed so | ong as the UFWpi ckets were present. Hoebich had al so
had earlier dealings wth URWpicketing of BEgg dty products, one in June
or July which shut down the termnal and another in Septenber in which
pi ckets were allowed to enter the termnal and picket a specific
cont ai ner.

In the case of the January events, though no pickets were

present, the threat to picket unless the Egg Aty contai ners were
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renoved was sufficient to bring the conduct wthin the purview of the Act
and to constitute a violation. Athreat to picket al one nmay be coerci ve,
whet her or not picketing actually takes place, and if the threat is
intended to achi eve a proscribed objective, it nay violate section 8(b)(4).
Teansters Local 126, (Ready Mx Goncrete, Inc.), supra (1972) 200 NLRB 253,
81 LRRM 1461, cited in Packi nghouse Wrkers (Packerland Packing (., Inc.)
(1975) 218 NLRB 853, 854, fn. 5, 89 LRRV 1491.

In addition, Escalante's statenent to Lilley that he woul d
followhimto the dock and keep himfromdelivering his | oad was an
unlawful threat in violation of section 1154(d ) (ii)(2). See Service
Enpl oyees Local 73 (Andy Frain, Inc.) (1978) 239 NLRB 295 99 LRRM 1667.

In summary, it nust be said that the testinony and exhi bit
clearly showthat the true object of Respondent in its conduct at both
termnals was to stop Egg Aty frombeing able to transport its product to
dock locations for eventual export by inducing individuals at those
| ocations to refuse to handl e those products and to refuse to perform
nornal services in connection wth those products. The ultinate objective
was to induce the neutral dock enpl oyers to cease doi ng busi ness wth Eyg
dty. | recommend that Respondent be found to have viol ated section
1154(d) (i) and (ii)2 of the Act.

XV. The Request For Conpensatory Danmages

Charging Party Egg Aty takes the position that those secondary

activities of Respondent which were unlawful resulted in
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a loss of business and requests that appropriate conpensatory danages be
assessed. o (Egg Aty's Post-Hearing Brief, pp. 89-95) Neither the General
Gounsel nor Charging Party Hdden Mll a92 nakes such a request. Chargi ng
Party Egg Adty's claimrests on no rel evant ALRB precedent.93

(harging Party has a statutory argunent. It argues that Labor
Gode section 1160.3, which provides the basis for the Board' s renedi al
powers under the Act, contains |anguage whi ch woul d support its claim
Labor Code section 1160.3 states, in pertinent party, that:

“....1f, upon the preponderance of the testinony taken, the
board shal | be of the opinion that any person naned in the

conpl ai nt has engaged in or is engagi hg i n any such unfair |abor
practice, the board shall state its findings of fact and shall

I ssue and cause to be served on such person an order requiring
such person to cease and desi st fromsuch unfair |abor practice,
to take affirnative action, including reinstatenment of enpl oyees
wth or wthout backpay, and maki ng enpl oyees whol e, when the
board deens such relief appropriate, for the | oss of pay
resulting fromthe enployer's refusal to bargain, and to provide
such other relief as wll effectuate the policies of this part.
Were an order directs reinstatenent of an enpl oyee, backpay nay
be required of the enpl oyer or |abor organization, as the case
nay be, responsible for the discrimnation suffered by him

Such order may further require such person to nake reports from
tine to tine show ng the extent to

91Chargi ng Party Egg Aty nakes no such claimfor any secondary boycott
activities which are adjudged to be lanful "[s]ince the effect of Egg Aty
| osi ng business clients is sonething which is a recogni zed obj ect under the
proviso to section 1154(d)(2)...." (Egg Aty's Post-Hearing Brief, p. 89)

92Chargi ng Party Hdden MIla reserved the right to nake a claimfor such
damages (I: 15) but chose not to do so.

93Chargi ng Party apparently believes its strongest case (Egg Aty's Post-
Hearing Brief, p. 92) is Marriott Gorporation v. NLRB (9th dr. 1974) 491
F.2d 367, 370-371, 85 LRRM 2257 which was not a
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which it has conplied wth the order...." (Ewhasis
added)

Charging Party contends that the direct and proxi mate effect of
Respondent ' s course of action against it was that secondary enpl oyers,
such as Hdden Milla and Gountry Eggs, ceased doi ng business wthit,
thereby resulting in a |l oss of business and profits. Charging Party
bel i eves that the words of the statute "....and to provi de such ot her

relief as will effectuate the policies of this part...." was intended to
include a clai mfor conpensatory damages. (Egg dty's Post-Hearing
Brief, p. 92) This statutory argunent is nade despite the fact that
el sewhere in the Brief, Charging Party acknow edges that an enpl oyer's
busi ness | oss due to secondary activities is irrenedi abl e under the Act
due to the fact that the Act's drafters specifically left such a renedy
out. Charging Party states:
“Furthernore, unlike the NLRA which provides a nethod of redress
wherein an enpl oyer can file a federal civil danage |oss suit as
aresult of aunion's secondary activities (29 US C Section
303), such a provision is conspicuously absent fromthe

Agricul tural Labor Relations Act. Apparently the drafters of the
Act for no logical, apparent reason, other than to assist |abor

secondary boycott case at all but concerned a hot-cargo agreenment under
section 8(e) of the NNRA (n the issue of conpensatory danages, the
Gourt pointed out that the prinary purpose of the Act was to protect the
public interest by mtigating the effects of a violation and preventi ng
future violations and that conpensation, |ike any other renedy, should be
ordered only when it would serve this prinary purpose. The Court then
affirmed the NLRB, whi ch had deni ed the enpl oyer's request for

conpensat ory danages, but expressed - and this is apparent!|y what
Charging Party finds supportive in the case - no opi nion on the power of
the Board to award such affirnative relief.
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organi zations, left such a provision out of the Act. Thus, an
enpl oyer who suffers lost business as a result of a union's
unl awf ul secondary boycotting activities under the ALRA nay
not have any specific recourse via a danage action based
specifically upon the union's unlawful secondary activiti es.
Nevert hel ess, the absence of such an express provi sion under
the Agricultural Labor Relations Act shoul d provide further
support for the Board s renedy of conpensatory damages for

| ost business.”" (CP. Egg dty's Post-Hearing Brief, p. 95)

In fact, as Charging Party points out, conpensatory danages for
lost profits to the prinary enpl oyer for unl awful secondary activity,
whi ch Charging Party seeks here, is specifically available by statute
under the NLRA it is not available under the ALRA  Section 303 of the
1947 Labor Managenent Rel ations Act provides a renedy for danages
resulting from"any activity or conduct defined as an unfair | abor

4 and

practice in Section 8(b)(4) of the National Labor Rel ations Act,"9
the courts general ly apply accepted section 8(b)(4) principles in
determning liability. This remedy stands concurrently wth the nornal
cease-and-desi st orders available to the Board as renedies for unfair

| abor practices under section 8(b)(4). A section 303 suit nmay be brought
only against a union, and not agai nst individuals, since the unlaw ul
conduct nust be an unfair |abor practice coomtted by a | abor

organi zation. Qnce a right of recovery has been established, recovery of
damages is limted to actual conpensatory danages, and they nust be

nonspecul ati ve and

94The full text of section 303 reads as follows: "(a) It shall be

unl awful , for the purpose of this section only, in an industry or
activity affecting coomerce, for any | abor organi zation to engage i n any
activity or conduct defined as an unfair |abor practice in

- 160-



the direct and proxi mate result of the proscribed conduct. 2 Mrris,
The Devel opi ng Labor Law, supra (2nd ed. 1983) pp. 1178-1183.

It is evident that the federal Act, unlike the ALRA clearly
spells out two different renedies for the same of fense. I n Longshorenen &

Wr ehousenen v. Juneau Spruce Gorp. (1952) 342 U S 857, 29 LRRVI 2249, a

danmage suit under section 303, it was argued that a finding by the NLRB
of an unfair |abor practice under section 8(b)(4) was required before
nai ntenance of a section 303 suit. The Suprene Gourt rejected this
argunent, stating that —"[t]he fact that the two sections have an
identity of |anguage and yet specify two different renedies i s strong
confirmation of our conclusion that the renedi es provided were to be

I ndependent of each ot her."

Here the Sate Legislature made a consci ous choi ce not to
followthe NLRA and al | ow section 303 type danage suits in secondary
boycott situations when it failed to provide enpl oyers under the ALRA
wth a renedy that was provided (sone 12 years after passage of the

Wigner Act) under the NLRA It can be

section 8(b)(4) of the National Labor Relations Act, as anended, (b)
Wioever shall be injured in his business or property by reason of any
viol ation of subsection(a) nmay sue therefore in any district court of the
Lhited Sates subject to the [imtations and provisions of section 301
hereof w thout respect to the anount in controversy, or in any other
court having jurisdiction of the parties and shall recover the danages by
hi msust ai ned and the cost of the suit."
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assuned that the Legislature felt that the existing renedial |anguage found
in section 1160.3 was adequate to deter future unfair |abor practices. Any
quarrel that Charging Party now has wth that |egislative choice shoul d be
addressed to the Legislature and not to the Board.95

| amof the opinion that the Act's statutory |anguage, given its
ordinary inport and construed in the renedial and not punitive context
together wth the Legislature's silence on the issue of conpensatory danages,
conpel the conclusion that the Legislature did not intend to grant the ALRB
the authority to award conpensatory danages. See Dyna-Med, Inc., v. Fair

Enpl oynent and Housi ng Gomm ssion (1987) 87 Daily Journal DA R 8341, 8344,
Galifornia Suprene Gourt, Novenber 2, 1987. |f the Legislature had i ntended

that as dramatic a renedy as conpensatory danages be assessed agai nst | abor
unions, then it woul d have either specifically included it in the list of

ot her renedi es nentioned in section 1160.3 of the Act or it woul d have
provided for a section 303 type damage suit in another section of the Act.
See Lhited FarmVWrkers of Arerica, AFL-AQ O (Maggio, Inc.) (1986) 12 ALRB No.
16, aff'd 194 C A 3d 1329.

95Cn the one hand, Charging Party conplains that its renedi es are not
sufficient. On the other hand, it recognizes that "[i]t is conceivabl e that
an enpl oyer mght file a state civil actionin tort for tortious interference
wWth a contractual relation which mght formthe basis of obtaining sone form
of damage relief as a result of the union's unl awful secondary activities
herein." (Egg Aty's Post-Hearing Brief, p. 95 fn. 21.)
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| recoomend that the request for conpensatory danages be
deni ed.

XM . The Request For Attorney Fees and (osts

Charging Party Egg Aty requests that attorney fees and costs
be awar ded based upon the proposition that Respondent rai sed a nunber of
frivolous | egal defenses at the outset of the hearing which were either
struck by the Admni strative Law Judge at the pre-hearing conference or
were w thdrawn by Respondent during the course of the hearing. (Eg
dty's Post-Hearing Brief, p. 96)

The General Gounsel apparently disagrees wth Charging Party
that Respondent's defenses were frivolous. During the hearing General
Qounsel st at ed:

“....The General Counsel would ask that the record reflect that
inthe event that the Respondent’'s litigation posture in this
proceedi ng proves to be frivolous, he wll nove to anend the
conplaint to order the Respondent to reinburse the ALRB for its
expenses incurred in this investigation, preparation,
presentation, and conduct of this case including a reasonable....
I ncl udi ng reasonabl e counsel fees, wtness fees, transcript and
record costs, printing costs, travel expenses and per di emand
ot her reasonabl e costs and expenses.” (I: 13)

No anendnent of the Conpl aint was ever sought by General
Qounsel nor does he argue for attorney fees or costs in his post-hearing
bri ef.

Futhernore, the fact that Respondent w thdrew sone of its
defenses as the facts of the hearing unfol ded i s evidence in support of

Respondent ' s conduct rat her than the ot her way around.
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Parties shoul d be encouraged to drop clai ns% or defenses as soon as
it is discovered they are without nerit.

The WFWs conduct in defense of this case does not warrant the
inposition of the extraordinary relief of attorney fees or costs. There
is no evidence that in defending itself herein, the UFWhas engaged in
frivolous litigation. Whited FarmVWrkers of Awerica, AFL-Q O (Mggi o,
Inc.) (1986) 12 ALRB No. 16; Robert H H ckman (1978) 4 ALRB No. 73;
Autoprod, Inc. (1982) 265 NLRB 331, 111 LRRM1521. In Peter D Sol onon

and Joseph R Sol onon dba Cattle Valley Farns, et al. (1983) 9 ALRB Nb.

65 t he enpl oyer had announced that he wanted to drag out the hearing and
bankrupt the ALRB and the defense rested in part on the belief that
respondent had no need to abide by its contract wth the URWbecause of
what it regarded as the lack of inpartiality on the part of the ALRB
The Board found that respondent's conduct did not warrant the inposition
of attorney fees or costs inthat it presented rel evant testinony and
nonfri vol ous defenses on the whol e.

| recommend that the request for attorney fees and costs be

deni ed.

96Cn the day General Qounsel finished his case in chief, he
dismssed paragraphs 11, 29, and 30 from the Second Amended
Gnmplaint. (M11: 17)
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THE REMEDY

Havi ng found that Respondent has engaged in unfair | abor
practices proscribed by section 1154(d) of the Act, | shall recomend
that it cease and desist therefromand that it take certain affirnative
action designed to renedy its unfair |abor practices and to effectuate
the policies of the Act.

The renedy being proposed is fairly standard i n NLRB
proceedi ngs of this nature and conforns wth the General Qounsel's
request for a general renedial order. (GC's Post-Hearing Brief, pp.
96-97) There is no evidence that Respondent has denonstrated a
proclivity to engage in illegal secondary activity in the past, i.e.,
prior to the events giving rise to the Second Arended Conpl ai nt .
Therefore, it is not considered necessary to issue any broader order than
has been done or to require any further, specific affirmative acts.

Upon the basis of the entire record, the findings of fact,
and the conclusions of law | hereby issue the fol |l ow ng recommended:

CROER

Pursuant to Labor (ode section 1160. 3, Respondent, Lhited Farm
VWrkers of Anerica, AFL-AQ its officers, agents, and representati ves,
shal | :
1. Gease and desist from

(a) Inducing or encouragi ng any individual enpl oyed by the Federal

Transportati on/ Federal Produce (., the Long Beach
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Termnal, and the Metropolitan Stevedore Gonpany at Termnal |sland or
any other person to engage in arefusal in the course of his/her

enpl oynent to use, nanufacture, process, transport, or otherw se handl e
or work on any goods, articles, nmaterials, or conmodities, or to perform
any services wth the object of forcing or requiring any person to cease
using, selling, transporting, or otherw se dealing in the products of The
Careau Goup, dba Egg Adty, or to cease doi ng busi ness wth The Careau
Goup, dba Egg Aty.

(b) Threatening, coercing, or restraining Gountry Eggs, Sams
Produce ., co's Restaurant, Hiughes Market, Lucky Market, and Bob's
Big Boy, as found herein, or any other person, wth an object of forcing
or requiring any person to cease using, selling, transporting, or
otherw se dealing in the products of The Careau G oup dba Egg dty, or to
cease doi ng business wth the Careau Goup dba Egg A ty.

2. Take the followng affirmative action designed to effectuate the
policies of the Act:

(a) Post at its offices and neeting halls copi es of the attached
notice. Qopies of said notice, on forns provided by the Salinas Regi onal
Drector, after being duly signed by Respondent Lhion's representative,
shal | be posted by Respondent Uhion i medi ately upon recei pt thereof, and
be naintained by it for 60 consecutive days thereafter, in conspi cuous

pl aces, including all places where notices to nenbers are custonarily
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posted. Reasonabl e steps shall be taken by Respondent to insure that
said notices are not altered, defaced, or covered by any other naterial.

(b) UWon request of the Salinas Regional Drector, supply to hima
sufficient nunber of additional copies of the notices for posting by any
enpl oyers naned in paragraph 1 above, if they desire to do so, at any of
the sites invol ved in this proceedi ng.

(c) Notify the Salinas Regional Drector, inwiting, wthin 20
days fromthe date of this Qder, what steps Respondent has taken to
conpl y herew th.

The Second Amended Conpl aint is dismssed as to those portions
i n whi ch Respondent has not been found to have viol ated the Act.

DATED  January 15, 1988
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NOM G TO ALL MEMBERS

Pursuant to the Recommended Qder of an Admnistrative Law Judge of the
Agricul tural Labor Relations Board, and in order to effectuate the

pgl icies of the Agricultural Labor Relations Act, we hereby notify you
that:

VE WLL NOT i nduce or encourage any individual enployed by the Federal
Transportation/ Federal Produce (., the Long Beach Terminal, and the
Metropol itan S evedore Conpany at Terminal Island or any ot her person to
refuse in the course of his enpl oynent to use, nanufacture, process,
transport, or otherw se handle or work on any goods, articles, nmaterials,
or coomodities, or to performany services wth the object of forcing or
requiring any person to cease using, selling, transporting, or otherw se
dealing in the products of the The Careau Goup, dba Egg dty, or to
cease doi ng business wth the Careau Goup, dba Egg Aty.

VEE WLL NOT threaten, coerce, or restrain Guntry Eggs, Sami's Produce
(., co's Restaurant, Hiughes NMarket, Lucky Market, and Bob's B g Boy,
or any other person, wth an object of forcing or requiring any person to
cease using, selling, transporting, or otherw se dealing in the product
of The Careau Goup dba Egg Aty, or to cease doi ng business wth the
Careau Goup dba Egg dty.

Dat ed: UN TED FARM WIRKERS CF
AMR CA AFL-A O

(Represent ative) (Title)

If you have a question about your rights as farmworkers or about this
Notice, you may contact any office of the Agricultural Labor Rel ations
Board. nhe office is located at 112 Boronda Road, Salinas, California.
The tel ephone nunber is (408)443-3161.

This is an official Notice of the Agricultural Labor Rel ations Board, an
Agency of the Sate of CGalifornia.

DO NOI' REMOVE CR MUTT LATE
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