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DECI SI ON AND CRDER

On Decenber 9, 1977, the Wnited FarmVWrkers of Anerica,
AFL-AQ O (UFW or Union) filed a Petition for Certification seeking to
represent a bargaining unit of all agricultural workers enpl oyed by
Dessert Seed Gonpany? (Dessert). An election was conducted by the
Agricultural Labor Relations Board (ALRB or Board) on Decenber 16,
1977, wth the Tally of Ballots show ng the follow ng results:

N thion. . . . . . . . . . L. 21
Unresol ved Chal | enged Bal lots. . . . 2
Total. . . . . . . . .. 61

Dessert filed a nunber of election objections, all of which
the Executive Secretary dismssed w thout a hearing on January 12,
1978. After Dessert's request for review and request for

reconsi deration were denied, the Board, on April 3, 1978,
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certified the UFWas the excl usive representative of all
agricultural enpl oyees of Dessert Seed Gonpany in the Sate of
Glifornia

Dessert then filed a petition for wit of nandate in
superior court seeking an order prohibiting the Board fromcertifying
the LUhion until Dessert's el ection objections were adjudi cated. The
wit was denied, Dessert appeal ed, and on August 16, 1979, the
Fourth District Gourt of Appeal upheld the denial of the wit on the
basis that the only nethod of obtaining judicial reviewof the
dismssal of election objections was for the enpl oyer to engage in a
technical refusal to bargain.

Bet ween Dessert's filing of the wit and the Court of
Appeal ' s issuance of its decision, Dessert and the UFWentered into
negoti ati ons and, as conpany owner Archie Dessert conceded, cane
"very close" to reaching a contract. However, one nonth after
i ssuance of the Court of Appeal decision -- in which the court
indicated in dictumthat the Board shoul d have granted a heari ng on
the el ection objections -- Dessert told the Uhion that it woul d no
| onger conti nue bar gai ni ng.

I n January 1980 Archie Dessert began negotiating for the
sale of his company to Atlantic Rchfield Corporation. The sal e took
pl ace Novenber 1, 1980, whereupon Dessert Seed Conpany becane a
division of Atlantic R chfield operating under the nane AROO Seed
onpany (AR3O or Enpl oyer) .

During Cctober and Novenber 1980 the UFWrequested a
resunption of negotiations, but on January 16, 1981, ARIOsent the

Lhion a letter confirmng that it would not bargain. Wen ARCO
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instituted a new nedical plan for its enpl oyees in August 1981, the
UFWTfiled an unfair |abor practice (ULP) charge. After the Enpl oyer
reiterated its refusal to bargain in February 1982, the Uhion filed
anot her WP charge in My 1982. A hearing was thereafter held on
the charges, and in Decenber 1983 the Board affirned the
Admnistrative Law Judge's (ALJ) finding that AR3O had unl awful |y
refused to bargain as of January 1981, and inposed a nakewhol e

r enedy.

O June 12, 1985, the Fourth Dstrict Gourt of Appeal, in
an unpubl i shed deci sion, reversed the Board' s Decision and renanded
the case to the Board for a hearing on the Enpl oyer's el ection
objections. The Board's petition for hearing before the Galifornia
Suprene Gourt was denied on Septenber 11, 1985. O Getober 15,
1986, the Board set for hearing the foll ow ng obj ecti ons:

1. That the UFWinterfered with enpl oyee free choice in
the election by intimdating, interrogati ng and harassi ng enpl oyees
through its organi zers in Novenber and Decenber 1977,

2. That the UFWviol ated a preel ection agreenent which
prohi bited canpai gning on the norning of the el ecti on and canpai gni ng
on the bus carrying workers to the voting site, and thereby
interfered wth voters' free choi ce;

3. That UFWobservers interfered wth free choi ce by
engagi ng i n conversations wth voters as they cane up to cast
their ballots;

4., That prior to the el ection, UFWorgani zers vi ol at ed

access regul ations, thereby interfering wth voter free choi ce;
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5. That Board agents failed to conduct the el ection
properly by failing to enforce the no-canpai gni ng agreenent and by
al l owi ng workers to wear union naterials during the voting.

A hearing was held before Investigative Heari ng Exam ner
(1 HE) Matthew Gl dberg on January 20, 21 and February 10, 1987. The
| HE i ssued hi s recormended Decision on June 29, 1987.

Before the hearing cl osed, the IHE upon notion of the UFW
di smssed (hjections Nos. 1, 3 and 4 for lack of proof. No party
excepted to the dismssal of those three objections.

In his decision, the | HE reconmended that the Epl oyer's
two renai ning el ection objections be di smssed, but recommended t hat
the UFWnot be certified because of the | ong passage of tine since
the el ection, as well as fundanental changes in the Empl oyer's
operations. The UFWfil ed exceptions, and the Enployer filed a reply
bri ef.

The Board has considered the record and the | HE s
Decision in light of the exceptions and briefs, and has decided to
affirmthe IHE s rulings, findings and concl usions only to the extent
they are consistent with this decision.

The H ection (bjections

The I HE found there was credibl e evidence that the bus
transporting enpl oyees to the election site had UAWbunper stickers
attached to its wndows when it arrived at the site, and that the bus
nay have been visible to enpl oyees waiting inline to vote. The |HE
al so found that bunper stickers were posted on a fence surroundi ng
the shop area where the el ection was held, as well as on the exterior
of the shop buil di ng whi ch
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contai ned the voting booth and observers' table. However, he found
that the evidence did not establish who was responsi bl e for placing
the stickers on the fence, bus or shop, and that nost, if not all,
of the stickers were renoved upon Board agent instructions prior to
the commencenent of voting. He also found that the evidence did not
establ i sh that union organi zers had engaged in el ectioneering at the
voting site.

The | HE concl uded that the evidence did not support the
allegation that the UFPWor its agents were responsible for violating
the preel ection agreenent to refrain fromengagi ng i n canpai gni ng on
the norning of the election. He further concluded that the evidence
did not support a finding that any of the individual s responsible
for the display of bunper stickers or other UFWinsignia were acting
as agents of the Union. Thus, the IHE dismssed (pbjection No. 2,
which all eged that the Union had viol ated the no-canpai gni ng
preel ection agreenent. V¢ affirmhis dismssal of this objection,
as his findings and concl usions are wel | supported by the evi dence.

Regarding the all eged msconduct of Board agents in failing
to prohibit canpaigning in the election area, the I HE found that
Board agents did seek to curtail the canpai gning activities by
ordering enpl oyees to renove the bunper stickers fromdisplay, and
that their orders were carried out. As to the evidence that sone
voters wore union enbl ens on their clothing when they went to vote,
the |HE noted that under ALRB and National Labor Rel ations Board
(NLRB) precedent the nere display of canpai gn synbols wthin the

polling area is not a basis for
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setting aside an election in the absence of evidence that the
material caused a disruption of polling or otherwise interfered wth
the election. (George A Lucas & Sons (1981) 8 ALRB No. 61;
Foremost Dairies of the South (1968) 172 NLRB 1242 [ 68 LRRM1479] ;
Vé¢stern Electric Conpany, Inc. (1949) 87 NNRB 183 [25 LRRM1099] .)

He found no evidence that the union enblens displayed at the el ection
site herein caused any disruption or otherwise interfered with the
orderly process of voting. W affirmthe IHE s findings and

concl usions regardi ng Board agent conduct, and concl ude that he has
correctly applied the relevant case law. Consequently, we affirmhis
di sm ssal of Cbjection No. 5.

The Enpl oyer's Changed G rcumnst ances

During the course of the hearing, counsel for ARCO sought
to present evidence describing fundanental changes in the conpany's
operations which had taken place since the Decenber 1977 el ecti on.
In particular, the Enployer sought to show that the unit of
enpl oyees which voted in the election no | onger existed per se.
Wi | e ARCO previously enployed agricultural workers inits farmng
department for cultivating and harvesting crops for seed, the
Enpl oyer alleged that it no | onger maintained a farm ng operation
but rather obtained its seed fromoutside sources. The conpany
asserted that it currently enployed only four agricultura
enpl oyees. Those enpl oyees worked in the research departnent and
performed very different tasks fromthose perforned by the former
agricul tural enpl oyees.

The UFW argued that the hearing should be limted to the

matters framed by the el ection objections set for hearing and that

14 ALRB No. 6



the IHE had no jurisdiction to expand the scope of the hearing. The
IHE rul ed that the evidence regardi ng changed circunstances shoul d be
admtted. The Union filed an interi mappeal, but the appeal was not
recei ved by the Board until after the evidence had been taken and
the hearing had closed. The Board thus declined to reviewthe

interi mappeal and noted that the Uhi on woul d have an

opportunity to argue its contentions by way of post-hearing brief

and excepti ons. ?

The evidence admtted by the IHE indicated that the
enpl oyees who voted in the 1977 el ection were all enployed in the
farmng departnent of Dessert Seed. After ARCO acquired Dessert in
Novenber 1980, it continued the seed farmng operation until the
mddl e of 1985, when it decided for economc reasons to di scontinue
farming. ¥ Before it was di ssol ved, the farmng departnent had
approxi matel y 8, 000 acres under cul tivation, of which about 2, 000
acres were owned and 6, 000 were leased. A its peak, ARQO had 60 to
80 enpl oyees working the land. In July 1985, nost of the conpany's
agricultural enployees were laid off and ARCO di vested itself of its

interests in the farmng | and.

2'Under Labor Qode section 1156.3(c), a party nay file a petition
objecting to an election only on the basis that allegations nade in
the petition for certification were incorrect, that the Board _
| nproperly determned the geographi cal scope of the bargaining unit,
or that msconduct affecting the results or the el ecti on occurred.
The Enpl oyer's al | eged changed ci rcunst ances shoul d properly have
been brought to the Board's attention by way of a petition for unit
clarification under CGalifornia Gode of Regulations, title 8, section
20385 rather than during an el ecti on objections heari ng.

3/ on Decenber 29, 1986, AR Seed Gonpany was purchased from
Atlantic Rchfield Gorporation by Sun Seed Conpany, an i ndependent
entity.
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Enpl oyer witnesses testified that the job classifications that
existed wthin the farmng departnent no | onger exi st, and that
nanagenent has no future plans to resune farmng operations.

Since the conpany ceased its farmng operations, its
research departnent has been increased tenfold. The research
departnent is responsi bl e for devel opi ng narketabl e, high-yield crop
varieties which are disease resistant and climatically suited to the
particul ar geographical regions where they will be grow. The
Enpl oyer alleged that four "breeder's aides" are the only
agricultural enployees it currently enpl oys, and the UFWdi d not
contest that claim Breeder's aides assist scientists (called
“breeders”) in conducting pathol ogy experinents by cutting, cleaning
and drying seeds and counting themout into packages. They al so work
wth the breeders in taking readings in the field, as well as
performng duties such as plant pollination, fertilization, plant
thinning, mxing potting soil and watering.

O the basis of the Enpl oyer's evidence, the | HE found t hat
there was no continuity between AROO s current agricultural work
force and the work force that voted in the 1977 el ection, that the
Enpl oyer no | onger conducted a farmng operation, and that the work
performed by AROO s current agricul tural enpl oyees
was nore like that of |aboratory assistants than that of field

workers. 2 Mor eover, he observed, nine years had passed since the

Y Nei ther the Enpl oyer's characterization of only the "breeder's

ai des" as agricultural enployees nor the IHE's finding that the
Enpl oyer no | onger conducts a farmng operation is binding upon

(fn. 4 cont. onp. 9.)
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election was held. Inthe IHE' s estimation, all of those factors
denonstrate that one cannot logically presune that a majority of the
Enpl oyer's current agricultural enployees continue to support the
UPWand wish it to be their representative. Under the IHE s reading
of Labor Code section 1156.3( c) , 5/ the Board is enpowered to
certify an election unless it determnes that there are sufficient
grounds not to do so, and he found that the unique circunstances of
this case provide such sufficient grounds.

W do not agree that section 1156.3( c) pernmits us to
refuse to certify the Union in these circunstances. Nor do we
believe that the NLRB cases cited in the IHE Decision and in the
Empl oyer's brief are applicable precedent under our statutory schene.

Unhder section 9(c) (1) (B) of the National Labor Relations
Act (NLRA), an enployer is permtted to file an election petition.
(29 U.S.C. §8159(c)(1)(B).) Mreover, an enployer under the NLRA
may voluntarily recognize and bargain with a [abor union that has

demonstrated its majority status by means other than an el ection.

(fn. 4 cont.)

the Board. Labor Code section 1140.4( b) requires that we define
agnculture in conformty with the Fair Labor Standards Act of 1938,
29 U.S.C. section203(f). (Seee.g., 29C.F.R. §780.112
(1987); Wldo Rohnert Co. v. NLNRB (9t h Cir. 1963) 322 F. 2d 46 [ 54
LRRM 21002; Seattle Wiol esal e Florist Association (1951) 92 NLRB 1186
[27 LRRM1221].) Should any party have concerns as to the nature
and/or scope of the unit with respect to whether the enployees in the
Enpl oyer's seed research operation are en%aged in agriculture within
the nmeaning of Labor Code section 1140.4( b), the issues may be
properly joined before the Board by neans of a Unit Clarification
Petition pursuant to California Code of Regulations, title 8, section
20385. (See fn. 2, supra.)

S Al code sections referred to herein are to the California
Labor Code unless otherw se specified.
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(NLRB v. Gssel Packing Co. (1969) 395 U.S. 575[71 LRRM2481].)

Once an enpl oyer has recogni zed a union under the NLRA, the
enpl oyer may withdraw recognition and refuse to bargain if the union
in fact |oses majority support or if the enployer has a reasonabl e,
good faith belief that the incumbent union no |onger enjoys the
support of a majority of the enployees in the bargaining unit.
(Dayton Motels (1974) 212 NLRB 553 [87 LRRM1341]; Qion Corp. V.
NLRB (7th Cir. 1975) 515 F.2d 31 [ 89 LRRVI2135].)

By contrast, the Agricultural Labor Relations Act (ALRA or
Act) permts only enployees or |abor unions to petition for a
certification election (§ 1156. 3), and permts only enployees to
file a petition for decertification of a union (8 1156. 7). Under
the ALRA, an enployer may not voluntarily recognize or bargain wth
an uncertified union (8 1153.( f ) ) . Mjority support or an
enpl oyer's good faith belief in such support is not controlling,
since the only means by which a union can be recogni zed is through
the election process and being certified by the Board.

Because of the statutory differences between the NLRA and
the ALRA, as well as the unique characteristics of the' agricultura
i ndustry, the Board has determ ned, that a reasonable, good faith
belief in the loss of majority support is not a valid defense in a
refusal to bargain case under our Act.. ( F&P QGowers Association

(1983) 9 AARB No. 22 (F&P).) In F&P, the Board reasoned that

application of the loss of majority defense would be anomal ous in an
i ndustry such as agriculture, where seasonal operations require

radi cal enpl oyee changes and create

10.
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inevitable fluctuations in the nunber or proportion of enployees who
support the union. The high rata of turnover in agricultural work
woul d make it virtually inpossible to prove whether a union actually
enjoyed majority support at the time of an enployer's refusal to
bargain, and thus inpossible either to prove or rebut the enployer's
good faith belief defense. (9 ALRB No. 22 at p. 6. ) On appeal,
the California District Court of Appeal agreed that because of the
evident California |egislative purpose of prohibiting an agricultural
enmpl oyer fromactively participating in the determ nation of which
union it shall bargain with, as well as the differences between the
two statutory schemes, the NLRA precedent regarding loss of nmajority
support is inapplicable to cases arising under the ALRA. (F &P
Gowers Assn. v. ALRS(1985) 168 Cal . App.3d 667.)

The NLRA cases cited by the Enpl oyer herein to support its
argunment against certifying the UFW are all cases based on the |oss
of majority support doctrine. For example, in arguing that the 100
percent turnover in ARCO enpl oyees makes certification inappropriate,
the Enployer cites NLRB v. Katz (7th Cir. 1983) 701 F.2d 703 [112
LRRM3024]. In that case, the court, after holding that the

enmpl oyer had been erroneously denied a hearing on its election
objections, held that a remand for a hearing was not necessary
because, due to substantial enployee turnover, there was a serious
question as to whether a majority of current enpl oyees desired
representation by the union.

The Enpl oyer al so argues that a bargaining order would be

I nappropriate here because of the fundanental changes in ARCO s
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operations. Again, however, the Empl oyer supports its argunent wth
citations to loss of majority cases, such as NLRB v. St. Reqis Paper
Co. (1st Cir. 1982) 674 F.2d 104 [ 109 LRRM3317], in which a

fundamental change in the enployer's organi zational structure was
held to have renoved the basis for assum ng continued majority
support anong enpl oyees at the conpany's new | ocati on.

Simlarly, in arguing that the nine-year delay since the
el ection herein is enough by itself to justify denying certification,
the Enpl oyer cites NLRA cases such as NLRB v. Nxon Gear, Inc. (2d Cir.
1981) 649 F.2d 906 [107 LRRM2529]. In N xon Cear, Inc., the

court refused to remand the case for a hearing on the enployer's
el ection objections because, inter alia, after a five year delay
there was no way of knowi ng whether a current majority of enployees
supported the union.

W find that ARCO s argunents against certification of the
UFW based as they are on inapplicable NLRA precedent, are not
per suasi ve

In his discussion of the certification i ssue, the | HE states
that a union should not be routinely certified where certification
woul d defeat the purpose of designating a representative of the
enpl oyees' own choosing. However, section 1156.3(c) clearly states
that the Board may not refuse to certify an el ection except on the
basis of one or nore of the grounds enunerated in the statute. The
section provides that within five days after an el ection,

any person may file with the board a signed petition

éséeitin that allegations made in the petition [for
electloéi were incorrect, that the board inproperly

14 ALRB No. 6
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determ ned the geographi cal scope of the bargai ni ng
unit, or objecting to the conduct of the el ection or
conduct affecting the results of the el ection.
After conducting a hearing, the Board may refuse to
certify the election if it finds
. . . that any of the assertions nmade in the petition
filed pursuant to this subdivision are correct, or that
the el ection was not conducted properly, or m sconduct
affecting the results of the election occurred . :
(8 1156.3(c).)
The Board is required to certify the election unless it "
determines that there are sufficient grounds to refuse to do so .
" In the | anguage of the statute, "sufficient grounds”
clearly nmeans sufficient grounds within the parameters of section
1156.3( c) . Thus, the Board is required to certify the .election
herein unless it finds that the el ection was not properly
conducted or that m sconduct affecting the results of the election

occurr ed. o

The I HE observes that the thrust of the NLRB | oss of najority
support doctrine (which we have found i napplicable to ALRB cases) is
that representation decisions are not imutable -- that at sone
point the Board nust allowthe current desires of unit enpl oyees to
assume paranount inportance over the desires of unit enpl oyees
expressed years previously. However, we find his analysis faulty
since we cannot sinply assune that the representational desires of

current enpl oyees are different from

5 si nce the Enpl oyer herein asserted neither that allegations in
the el ection petition were incorrect, nor that the geographi cal scope
of the bargaining unit was inproperly determned, those grounds for
denying a certification are not at issue here.
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those of the enpl oyees who voted in the el ection ten years ago. The
Enpl oyer has asserted that if current enpl oyees desire union
representation they can petition for it. However, in viewof the
above- di scussed statutory constraints contained in section 1156.3( c) ,
we conclude that if current enpl oyees choose not to be represented by
the Uni on, they shoul d properly avail thenselves of the statutory neans
of petitioning to decertify the UFW

As we have determned that there are no statutory grounds
to refuse to certify the results of the election herein, we wll
certify the UFWas the excl usive representative of all agricultural
enpl oyees of ARCO Seed Conpany, its agents, successors and assi gns. 7

CERTI FI CATI ON OF REPRESENTATI VE

It is hereby certified that a ngjority of the valid votes has
been cast for the United FarmVWrkers of Anerica, AFL-A Q and that,
pursuant to Labor Code section 1156, the said |abor organi zation is the
excl usive representative of all agricultural enpl oyees of ARCO Seed
Gonpany, its agents, successors and assigns, in the Sate of

California, for purposes of collective

' As sun Seed Conpany was not nmade a party to these proceedi ngs
and no evi dence was taken on the i ssue, we do not here deci de
whet her Sun Seed Conpany is a successor to AROO Seed Conpany and to
its bargai ning obligation.
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bargai ning as defined in section 1155.2( a)
wages, hours and wor ki ng conditi ons.

Dated: May 25, 1988

BEN DAVI DI AN Chai r man®

JON P. McCARTHY, Menber

GREQCRY L. QONOT, Menber

| VONNE RAMOS Rl CHARDSQN, Menber

VWAYNE SM TH, Menber

8 The signatures of Board Menbers in all
wth the signature of the Chairman first,

concer ni ng enpl oyees'

Boar d Deci si ons appear
If participating, followed

bx the signatures of the participating Board Menbers in order of
t he

ir seniority.
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CASE SUMVARY

ARCO SEED COVPANY 14 ALRB No. 6
( UFWY Case No. 77-RG 23-E
| HE DEC S| ON

(nh Decenber 16, 1977, a representation el ection was conduct ed armpl_ﬂ
the agricul tural enpl oyees of Dessert Seed Conpany (Dessert). e
tally of ballots showed 38 votes for the Unhited FarmVWrkers of

Awerica, AH.-QO (UFWor Uni on), 21 votes for no uni on, and 2
unresol ved chal | enged bal | ots. Dessert filed a nunber of el ection
obj ections, all of which the Executive Secretary di smssed wthout a
hearing. In Novenber 1980 Dessert was sold to Atlantic R chfield
Cor ﬁo_r ation, whereupon the conpany becane a division of Atlantic

R chfiel d operating under the name AROO Seed Conpany (ARQO or

Enpl oyer). The UFWrequested negotiations, but in January 1981 ARQO
sent the Uhion a letter stating that it would not bargain. The
Lhion filed unfair |abor I|11)ract| ce charges in 1981 and 1982. A
hearing was held on the charges, and in Decenber 1983 t he Board
affirnmed the ALJ's finding that ARGO had unlawfully refused to
bargain as of January 1981. O June 12, 1985, the Fourth D strict
Qourt of Appeal, in an unpublished deci sion, reversed the Board's
Deci sion and renanded the case to the Board for a hearing on the

Enpl oyer' s el ection objections.

An evidentiary hearing was thereafter held on the Enpl oyer's five

el ection objections. During the hearing, the Investigative Hearing
Examner (1 HE) granted the UFWs notion to dismss three of the

obj ections for lack of proof. No party excepted to the dismssal of
those three objections. Follow ng the hearing, the | HE concl uded
that the evidence did not support the allegation that the UFWor its
agents were responsible for violating the pre-election a%r eenent to
refrain fromengagi ng i n canpai gning on the norning of the el ection.
The | HE al so concl uded that the evidence did not support the

al legation that Board agents failed to conduct the el ection properly
by failing to enforce the no-canpai gni ng agreenent and by al | ow ng
workers to wear union materials during voting. Thus, the | HE
recommended dismssal of all of the Enpl oyer's el ection ob% ecti ons.
However, after allow ng the Enpl oyer to present evidence o
significant changes in its operations, the |HE found that there was
no continuity between AROO s current agricultural work force and the
work force that voted in the 1977 el ection, that the Enpl oyer no

| onger conducted a farmng operation, and that the work performed by
ARCO s current agricul tural enpl oyees was nore |ike that of

| aboratory assistants than that of field workers. The | HE concl uded
that because of the | ong passage of tine since the election, as well
as the fundanental changes in the Enployer's operations, one could no
| onger presune that a majority of the E%pl oyer' s current agricul tural
enpl oyees continued to support the



UFW He concl uded that under Labor Gode section 1156.3(c), the
Board is enpowered to certify an election unless it determnes that
there are sufficient grounds not to do so, and he found that the
uni que circunstances of this case provided such sufficient grounds.
He therefore recormended that the UFWnot be certifi ed.

BOARD DECI Sl ON

The Board affirned the | HE s findings and concl usi ons regardi ng the
Enpl oyer's el ection obj ections, and therefore affirned hi's di smssal
of the obj ections. However, the Board overruled the | HE' s
recommendation that the el ection results not be certified. The Board
concl uded that Labor Gode section 1156.3 He) does not permt the
Board to refuse to certify an el ection except on the basis of one or
nore of the grounds enunerated in the statute. Thus, the Board found,
the statute required the Board to certify the election unless it
found that the el ection was not properly conducted or that m sconduct
affecting the results of the election occurred. The Board concl uded
that the Enpl oyer's alleged changed circunst ances shoul d properly
have been brought to the Board' s attention by way of a petition for
unit clarification under the Board's Regul ations rather than during
an el ection objections hearing. The Board al so concl uded that the
National Labor Relations Act precedent cited by the Enpl oyer in
support of its argunents that the Union shoul d be denied
certification because of a |oss of najority support among the

Enpl oyer's agricul tural enpl oyees, was inapplicable under the

Board' s statutory schene. Having determned that there were no
statutory grounds to refuse to certify the results of the el ection,
the Board certified the UFWas the excl usi ve bargai ni ng
representative of all agricultural enpl oyees of Seed Conpany,
its agents, successors and assigns.

* * *

This Case Summary is furnished for information only and is not an
official statenent of the case, or of the ALRB.
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STATE OF CALI FORNI A
AGRI CULTURAL LABCOR RELATI ONS BOARD

In the Matter of:
ARCO SEED COVPANY

Enpl oyer,

Case \Nb. 77-RG23-E

and

UN TED FARM WORKERS
O AMERI CA AFL-A Q

Petitioner.
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Appear ances:

David D. Kadue, of Seyfarth,
Shaw, Fairweather & Geral dson,

for Enpl oyer

Jose Morales, for the United
Farm Wrkers of America, AFL-AQ
Petitioner

Before: Matthew Gl dberg, Admnistrative Law Judge
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|. STATEMENT OF THE CASE

On Decenber 9, 1977, the United Farm Wrkers of Anerica,
AFL-AO (" Petitioner"”, "UW or "Whion" bel ow), filed Representation
Petition in case #77-RG23-E, in order that an el ection be conducted
anmong the enpl oyees of Dessert Seed Conpany to determ ne whet her
they wi shed to be represented by the Petitioner. This election was
hel d on Decenber 16, 1977. The results of the election, as shown

by the Tally of Ballots, were as follows:

UFW 38
No Uni on 21
Unr esol ved Chal | enged Bal | ot s: 2
Total : 61

O Decenber 21, 1977, Dessert Seed duly filed a "Petition
for Hearing on Certification for El ection,"™ which set forthits
obj ections to the conduct of the election. O January 12, 1978, the
Executive Secretary for the Board di smssed Dessert Seed's petition.
After Dessert filed a request for review of the dismssal, dated
January 19, 1978, the Executive Secretary denied the request on
March 1, 1978. On March 8, 1978, Desert sought reconsideration of
the dismssal and a stay of the certification, which was |ikew se
deni ed by the Executive Secretary on March 29, 1978. The Board
certified the Union as the exclusive collective bargaining

representative of Dessert Seed's enployees on April 3, 1978.



Dessert Seed then attenpted to obtain judicial review of
the Board's dismssal of its election objections. It filed a
petition for wit of nmandate in Superior Court on June 16, 1978,
seeking an order fromthat court which, in essence, would conpel the
Board to refrain fromcertifying the Union until Dessert's election
obj ections were adjudicated. After the wit was denied in August,
1978, Dessert appealed. One year later, on August 16, 1979, in
Dessert Seed v. Brown (1979) 96 Cal. App. 3d 69, the Fourth District
Court of Appeals, Division One, affirned the denial of the writ,

hol ding that the only nmethod available to an enployer to obtain
judicial review of the Board's dismssal of its election objections
was for that enployer to engage in a "technical" refusal to bargain. 1
Bet ween the date when the wit petition was filed, and the
decision of the Court of Appeals, Dessert Seed negotiated in good
faith with the Union. One nonth after the Court of Appeals decision
i ssued, Dessert Seed announced to the Union that they would no
| onger continue bargaining, despite the fact that, as its owner
conceded, a contract was "very cl ose." The rationale behind the
shift in Dessert's negotiating posture was undoubtedly supplied by
the Court of Appeals opinion, which indicated in dictumthat the

ALRB shoul d have granted a hearing on Dessert

The disnissal of el ection objections, and the certification which
ordinarily ensues therefrom is not a "final order" of the Board
under Labor Code §1160. 8, and therefore not subject to direct
judicial review A party may obtain i udicial reviewof a
certification indirectly by technically refusing to bargain and
having the appel | ate court examne the underlying certification as
part of its reviewof a final Board order that an unfair | abor
practice (i . e., arefusal to bargainwth a certified
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Seed' s el ection objections. 2 Dessert Seed's | egal representative
and negotiator wote the Union on Septenber 16, 1979 that an inpasse
had been reached in the negotiations, and that "the Conpany is not
obligated to bargain with the Union because of the ALRB's inproper

denial of a hearing." Nevertheless, the letter also states that
whil e the Conpany was prepared to inplement its |atest proposal, the
Uni on was asked to "advise [the negotiator] immediately if [it] had
anything further to di scuss." (Dessert Seed Conpany (1982) 9 ALRB

No. 72, ALIDp. 29.)

Begi nning in January, 1980, the owner of Dessert Seed,
Archie Dessert, entered into negotiations for the sale of his conpany
to Atlantic Richfield Corporation. These negotiations culmnated in
the actual sale of the business to the corporation on Novenber 1,
1980, when Dessert Seed formally became a division of Atlantic

Richfield, operating under the nane "ARCO Seed Company. "3

Fn. 1 (cont d) _ -
representative) has been conmtted. (N shikawa v. Mhoney (1977)
66 Cal. App. 3d 781.

’The decision states: "W do not agree with the decision of the ALRB
to dismss the el ection objections here without a hearing. Gven
Dessert had but five days to prepare themfollow ng the election. .
the declarations are, in our view, sufficiently detailed to warrant
a reversal in Dessert's favor, were this an appeal froma trial

court order sustaining a demurrer to Dessert's pleading. Here,
however, we are bound to abstain fromintervention because the

| egi sl ativelﬁ mandat ed schene insul ates the agency fromj udici al
interference before final order."™ (96 Gl Ap. 3d69, 74.)

3Arco Seed Gonpany Wi Il be variously referred to belowas " ARCO, " the
"Bl oyer," or the "Conpany."



The Union did not actual |y request another bargaining
session until Cctober of 1980. Despite the pendency of the sale of
t he business, and its eventual realization, various letters were
exchanged in October and Novenber of 1980 between representatives of
Dessert Seed and representatives of the Union regarding requests
fromthe Union that negotiations resune. By letter dated January
16, 1981, the negotiator for Dessert Seed "confirmed in witing that
Dessert Seed woul d not bargain with the UFW " (9 ALRB No. 72, ALJD p.
30.)

In August of that year, ARCO inplemented a new medical plan
for its enployees, which pronpted the Union to file an unfair |abor
practice charge in Septenmber alleging that the conpany had refused to
bargain over this change in benefits. On February 3, 1982, conpany
representatives reiterated that the Enpl oyer woul d not bargain with
the Union. The UFWsubsequently, on May 5, 1982, filed another
refusal to bargain charge.

The two aforenentioned charges were consolidated with
others, and, after various anendnents, a "Third Amended Conplaint"
was issued on September 17, 1982. A hearing on these charges was
hel d commencing Cctober 19, 1982. (n Decenber 12, 1983, the Board,
in 9 ALRB No 72, affirnmed the Adm nistrative Law Judge's findings
that ARCO Seed had unlawfully refused to bargain with the Union as of
January, 1981. A nakewhol e renedy was inposed, dating six nonths
prior to the filing of the first refusal to bargain charge, or March
16, 1981.



The Gonpany appeal ed the Board's determnation and on June
12, 1985, the Fourth Appellate Oistrict issued its opinionin the
matter in an unpubl i shed deci si on, AROD Seed Gonpany v. ALRB 4 Civ.
No. 31552. That opinion reversed the Board' s decision and hel d t hat

the Conpany was erroneously deprived of the opportunity, in the
unfair |abor practice proceedi ng, of presenting evidence pertaining
toits election objections. Accordingly, the case was renanded to
the Board in order that the el ection objections mght be litigated
and consi dered. *

The Board sought further reviewof this determnation, and-
petitioned the California Suprene Gourt for a hearing. The Board's
petition was denied on Septenber 11, 1985. Mre than one year
| ater, the Board, pursuant to the Court of Appeal s renand order,

i ssued a notice of hearing in the instant natter on Cctober 15,
1986. The foll ow ng objections were set to be heard:

1. That the Uhited FarmWrkers of Arerica, AFL-A O ( UFW
inits organizing efforts during Novenber and Decenber 1977, through
its organi zers, intimdated, interrogated and harassed the
Enpl oyer' s workers, and thereby interfered with the workers' right

of free choice in the el ection.

*Mich of the af orenentioned procedural background is supplied by the
ALJ's decision in Dessert Seed Conpany (1983) 9 ALRB No. 72. ( See,
particularly, id.,, ALJD, at p. 28 and p. 32.) Admnistrative notice
s natural Iy taken of that decision, as well as the above-cited
Fourth District published opinion, and the subsequent ruling from
that same District on the appeal of 9 ALRB No. 72, Arco Seed Conpany
v. ALRB (1985) 4 Civ. No. 31552 (unpub. opinion).
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2. That the UFWvi ol ated agreenents at the pre-el ection
conf erence whi ch prohi bited canpai gning on the norning of the
el ection and canpai gning on the bus carrying workers to the voting
site, and thereby interfered wth the voters' free choice in the
el ecti on.

3. That during the election process, U”Wel ection
observers engaged i n conversations with eligible voters as they cane
up to cast their ballots, and thereby interfered with voter free
choi ce.

4. That prior to the election, UFWorgani zers viol ated
Board access regul ati ons by exceeding all onabl e tine periods for
organi zi ng and exceedi ng the al |l owabl e nunber of organi zers in the
Enpl oyer's fields, thereby interfering wth voters' free choice in
the el ection.

5. That the Board, through its agents, failed to conduct
the election properly by (a) failing to enforce the parties'
agr eenent prohi biting canpaigning by the parties at the polling site
on the norning of the election, and (b) allow ng workers to wear
union naterials during the voting and in front of other eligible
voters, and thereby failed to exercise its duty to ensure the
fairness and inpartiality of the el ection process.

The hearing was held before ne in B GCentre on January 20,
21 and February 10, 1987. Al parties appeared through their
respective representatives, and were afforded full opportunity to

adduce testinoni al and docunentary evi dence, to present argunent



and submt post-hearing briefs. Based upon the entire record in the
case, including ny observations of the deneanor of each w tness as
he/ she testified, and having read and considered the briefs
submtted after the close of the hearing, | nake the follow ng
findings of fact and concl usions of |aw

. THE BELECTI ON CBIECTI ONS

A The Facts Presented

As nore fully discussed bel ow, the procedural history of
this case, the span of tine which it took to unfold, the events
whi ch have taken place in this period, and the issues whi ch these
circunstances rai se, |oomlarge enough to dwarf the events of a
representation el ecti on whi ch occurred nore than nine years ago
involving a work force which, inreality, no |longer exists. The
dimmng of nenory which naturally flows fromthe passage of tine
renders the credibility of any wtness testifying about these events
open to question. Yet, despite these considerations, pursuant to ny
responsibilities, I wll nmake findings concerning them although in
all probability nany nore "events" have occurred in the interim
doubtl ess as significant or nore so.

The Enpl oyer was unabl e to substantiate any of the
allegations noted in (bj ections 1, 3° and 4, as set forth above. Uoon
noti on of the Union, these objections were dismssed before the
hearing, closed. Accordingly, the only objections renai ni ng under
consi derati on and which will be discussed are (bjections 2 and 5, as

set forth above.

5Despite the dismssal, for lack of proof, of this objection
I nvol vi ng conversations by UFWobservers, counsel for the Enpl oyer
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Al though the objections to be considered were delineated in
two separate all egati ons, the conduct conpl ai ned of focuses on the
sane series of events occurring at the election site prior to and
during the voting. It concerns the purported violation of an
agreenent nade at the pre-el ection conference prohibiting any
canpai gning foll ow ng the adj ournnent of that conference.

At the tine of the el ection, WIIiamMacklin had been
working for the attorneys who represented Dessert Seed. He was
present at the pre-election conference in question. He testified that
the Union representative at the conference insist ed® that an agr eenent
be made that there woul d be no el ectioneering on the bus transporting
the workers to the election site, nor would there be any canpai gni ng

at the election site itself. (1: 125).7

Fn. 5 (cont'd)

relies on "evidence" of sane in his brief in arguing that the el ection
shoul d be set aside. Such "evidence" consists of the bare assertion
bg two decl arants, Hector Garcia and Luis Padilla, that "the Union's
observers talked wth the workers as they came to vote." Apart from
the fact that the contents of the conversations were not noted in the
decl arati ons thensel ves (thus denonstrating their rel evance), when
both of these declarants were called to testify, no nention was nade
of this aspect of their declarations. A hearsay statenent contai ned
in a declaration which is not |ater substantiated on the presentation
of testinony by the declarants thensel ves does not constitute
reliable proof of the natter asserted. (See B/, (bde 8412).

®oncerns were expressed by the Lhion representative as a result of
hi s previ ous experience with another el ection duri n? whi ch ca_rlgﬁai gn
nmaterials were tfound on the crew bus prior to the election. e
materials, soliciting a non-union vote, gave rise to post-election
objections. The UFWrepresentative apparently w shed to avoid any
such potential problens.

"Gtations to the transcript refer to the volune in Ronan nuneral s,
fol | oned by the page nunber.



Archie Dessert, the fornmer owner of Dessert Seed,
testified in greater detail regarding the pre-election conference no-
canpai gni ng agreement. Dessert maintained that there would be no
canpai gning after the conference; that "we weren't to display any
advertisement or talk to the workers anynore"; and that there would
be no canpai gning on the bus which picked the workers up in the
morning and drove themto the election site. In order to insure
that there be no canpaigning on the bus, it was further agreed that
an ALRB agent be permtted to ride on it that m)rning.8 Dessert
additionally asserted that "it was well discussed . . . that there
woul d be no buttons, no signs on their part and that our driver [a
supervisor] would do nothing but drive the bus. . . [There woul d be]
no talking tothe crew." (Il11l: 5, 6).

Nearly every w tness who testified about events on the
morning of the election stated that when the bus arrived that
mor ni ng, Union bunper stickers were pasted all over its w ndows, both
inside and out. (I: 38, 40; I: 84.) Union bunper stickers were
al so placed on the fence surrounding the shop area where the el ection
was held, and also on the exterior of the shop encl osure which
contai ned the voting booth and the observer's table. No one was able
to establish, however, who it was that placed the stickers on any of

these particular |ocations.

8essert stated that the agent was in fact picked up by the bus on
the norning of the el ection, and rode wth the crewto the election
site.
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The stickers renained on the bus throughout the course of the
voting. However, the bus was parked outside of the shop area, and was
not visible fromthe voting booth,9 al though Hector Garcia, a tractor
driver at the time'© and a conpany observer, asserted that the bus
coul d be seen by workers waiting in line to vote.

There was a conflict in the evidence, however, as to whether
the stickers on the fence and on the shop structure remnai ned there
during the course of the balloting. Hector Garcia testified that the
stickers on the fence coul d been seen throughout the voting period (I :
41), and were still there when the election was finished (1: 46).
However, Luis Padilla stated that he did not notice any bunper stickers
on the fence follow ng the election (1: 68). Achie Dessert
conpl ai ned to ALRB agents about the presence of the stickers within the
el ection area and other activities he consi dered objectionabl e. 1
A though he testified that the agents did nothing to halt the
activities, he stated that when he returned to the el ection area after
the balloting, nost of the stickers had been renoved, except for one

remai ning on the fence and one on the shop structure, fifteen feet

HMesti nony of Luis Padilla, conpany observer (1 : 62).

_1OG_51rgi a was pronoted to supervisor in 1981, and was one of the |ast
individuals in the Farmng Departnent renaining enpl oyed followng its
cl osure, as discussed below in July, 1985.

11These wll be discussed in greater detail bel ow
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away fromthe voting table and visible to the voters as they went in
to vote. 1 (I'l: 18 and 33) .

By contrast, all witnesses called by the Union testified
that the stickers on the fence and the shop were all renmoved and not
evident during the voting. (Carlos Gonzalez (I11: 14); Quadelupe
Areliano (I'11: 37); and Francisco Cceguera (I'11: 43.)) Carlos
CGonzal ez stated that the workers were ordered to remve themby the
"state representative" (I1: 14).

Several witnesses noted the presence of Union organizers in
the el ection area. Conpany witness Garcia stated that he saw the
organi zers handi ng out "sonething" before the election outside the
shop (I: 27), but that he did not knowwhat it was (I : 43.) Archie
Dessert testified that he saw the bunmper stickers in the hands of the
organizers (II1: 12.) Mcklin stated that prior to the election
"there were individuals mlling around wearing union buttons handing
out leaflets.” (I: 124.) On cross-examnation, Macklin modified
this assertion somewhat by saying that organizers were handing out
"material" at the voting site, but that he "didn't read them" (1:
129.) However, conpany witness Luis Padilla, who also served as an
observer for the conpany, stated that he did not see the organizers
handi ng out any materials (I: 53.) Union witness Guadel upe
Areliano testified that the

Ypessert first replied in the negative when asked if anything remai ned
on the shop buil ding, then_|nned|atelg changed his testinony to state
HQ?t that a sticker was still on the building wen he returned. (111
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organi zers did not have printed materials with them(II1: 38.)
Uni on witness Francisco Cceguera did not recall whether the
organi zers distributed anything that norning (111: 43). 13

Wtnesses also related that numbers of workers were wearing
Union buttons as they assenbled to vote, and sone had bunper stickers
affixed to their clothing. (Garcia (1:28); GConzalez (I11: 15 and
21): Dessert (I11: 9, 12, and 18); Aeliano (111: 40) .

Archie Dessert's account of events at the election site
depi cted behavior of certain workers which was in the nature of a pro-
UFW denonstration. He testified that workers di sembarked fromthe

crew bus "chanting and singing," wth "about sixty per cent of thent
wearing "UFWsigns. " (II1: 9. ) After getting off the bus, the
wor kers gathered in a group and began chanting "UFWsI, Dessert Seed,

no," "and putting their hand upina. . . clenched

BThe Enpl oyer's brief, citing the testinony and declaration of Al bert
Sanchez, asserts that an organizer named "Chuchy" "canpai gned anong

t he enpfoyees who were waiting for the Conpany bus to escort themto
the polling site. . . . " his is a severe msreading of the
record. Sanchez actually testified that an organi zer named " Chuy"
"was talking to the men.”. . but | didn't listen to what he was _
telling them" (I: 80.) Sanchez' testinony also conflicts with his

declaration, wherein he states that "Chuy" was at the election site
when the bus arrived, and "canpai gned anong the workers" as they got
off the bus. Sanchez neglected to substantiate this concl usionary
statement in his testinmony at the hearing, when he stated that he
"didn't recall anything" about what happened when the workers
arrived to vote, except that the bus was covered with UFWsti ckers.

14Areliano deni ed seeing workers in the voting line with the bunper
stickers on their clothing.
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fist," saying "You're either for us or against us!" They forned a

line and did a "snake dance" "in and around the yard for about five
m nutes." The workers also gestured toward the nmanagenent
representatives present: "They cane right up and stood right in our
faces, and we backed away, and they kept com ng and they put their
hand right in front of us." Dessert reported that while all this
was happeni ng sone of the workers "looked scared,” and that one wonan
was "crying and | ooking bew ldered.” (II1l: 10, 11.)

Dessert's foregoing recitation was whol |y uncorrobor at ed.
Wtnesses called by the conpany failed to substantiate any of these
assertions. Garcia stated that before the election, the workers
merely stood in Iine conversing, laughing and telling jokes. (1I:
27.) Padilla did not remenber any shouting before the el ection,
al though he testified that after the voting some workers shouted "Viva
Chavez." (1: 54.) Neither Abert Sanchez nor WIIiam Macklin
menti oned any of these purported activities in their respective
accounts. Union witnesses Gonzal ez and Cceguera denied that there
was any yelling, singing or dancing that norning at the election site
(I11: 16, 21 &42.) Areliano stated that "everything was normal "
"and peaceful" on the norning of the election. (I111: 27).

Decl arations filed by Garcia, Padilla, Sanchez and Macklin
within one week fromthe date of the election neglected to nention
anyt hing about workers shouting, gesturing or dancing before the

el ection. (Enployer Exhs. 4, 5 6 &8.) Even
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Dessert's own declaration filed at that tinme fails to note any of
these activities. (Ewployer Exh. 9. ) 15 Furthernore, and of perhaps
greater significance, the el ection objections filed by Dessert Seed
contain no reference to this specific conduct. As w il be nade
apparent bel ow, evidence of disruptive behavior is critical in
assessing the inpact of election site canpaigning.

In the face of denials by the Union's wtnesses, and the total
| ack of testinonial or declaratory corroboration by any of the
conpany' s w tnesses, that any of these particular acts asserted by
Dessert as having occurred at the el ection site actually took pl ace,
| amunable to credit his assertions in this regard. | specifically
find that Dessert's testinony concerning these activities shoul d be
whol 'y di scount ed. 1

B. Analysis & Goncl usi ons

nce all of the testinony regarding el ection site

activitiesis distilled to its barest essence, what renains is

Bhe Enpl oyer declarations, filed in support of its objections to
the election, dealt primarily with canpai gning activities and

leafl eting at the election site. My of the details in the

decl arations, including the participation of Ui on organizers in the
el ection norning canpai gning, were wholly omtted fromthe
declarants' testinonies. | cannot attach probative weight to the
hearsay statenments in the declarations that organi zers "canpai gned"
or distributed | eaflets, particularly in the absence of references to
sane in the sworn testinony of the declarants thensel ves at the

heari ng.

G ven Dessert's thus denonstrated proclivity to enbellish his
testinony with details which appear nore inagined than real, |
additionally discredit Dessert's specific assertion that a Uhi on
bunper sticker renained on the shop structure within sight of the
voters throughout the course of the balloting. This assertion, as
refl ected above, was al so uncorroborated, and was controverted by
ot her w tnesses.
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credi bl e evidence that on the norning of the election, the crew bus
carrying workers to the election site was plastered wth Union bunper
stickers; that the bus nay have been visible to workers waiting in |ine
to vote; that additional Union bunper stickers were pasted on the fence
surroundi ng the shop area and on the shop structure itself prior to the
voting, but that nost, if not all, of these were renoved upon Board
Agent instructions before the voting cormenced; that no one was able to
establ i sh who was responsi ble for placing the stickers on the bus, the
fence, or the shop; that Whion organi zers were present at the el ection
site, but the specific activities they engaged in at the tine are
uncl ear fromthe record; and that nunbers of workers who voted in the
el ection wore Lhion insignia, either buttons or bunper stickers, on
their clothing when they went to cast their ballots.

As can be readily ascertained fromthe foregoing, or even from
a thorough review of all the evidence, scant support can be found for
the allegation in the objections that the Union or its agents was
responsi ble for failing to abide by the pre-el ecti on agreemnent
regardi ng el ecti on day canpaigning.17 No Uni on representative or
organi zer was directly linked to any incident involving the display of

Lhion insignia at the el ection site,18

17Aspreviously not ed, unsubstantiated statenents to that effect in
declarations are not credited.

Barchie Dessert's statenment that he saw bunper stickers in the hands
of the organi zers was uncorroborated and |ike the bul k of his
testinony, is vienwed wth skepticism Additionally, even if one were
tolend full credence to this statenent, it does not naturally foll ow
fromthis evidence that the or%anizers distributed the bunper stickers
to workers, or directed that they be di spl ayed.
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apart fromthe inconclusive assertions that the organi zers " had
sonething in their hand(s)" that norning, or that they distributed
"material " to workers the contents of which was unknown. °
A ven the fact that Union representatives cannot be held
directly responsible for the election day activities, the appearance
of the buttons and bunper stickers nay only reasonably be attri buted
to unidentified individuals or workers. However, these activities by
various unnaned enpl oyees or others cannot autonatically be inputed to
the Uhion. In order for the Union to be hel d accountabl e for these
acts, there nust be sone manifestation by the Uhion that it conferred
agent status upon the individuals who perforned them under the
doctrine of apparent authority. 20

(1979) 5 ARBN. 43.) @dven the absence of any such

(See, generally, San D ego Nursery

"mani festation" by the Union, the Uhion cannot be deened responsi bl e
for the display of Uhion enblens by workers or others. Even assum ng
for the sake of argunent that such displays constituted "canpai gning, "
there is insufficient evidence to support the allegation that the

. "o " . . . 21
Uni on sonehow "vi ol at ed" a no-canpai gni ng pre-el ecti on agreenent.

19I\/Elcklin_ asserted that the "material" was a "leaflet with a black
eagleonit," but as noted, he did not read it. (1: 129.)

20 "Apparent authority is the power to affect the legal relations of
anot her person by transactions with third persons, professedly as
agent for the other, arising fromand in accordance with the other's
mani festations to such third persons." Restatenent of Agency, Second
888, 27 (1957).

2Lps a review of the evidence denonstrat es, it is only the presence of
Union buttons and bunper stickers which mght arguably fall wthin the
definition of "canpai gning," as stated in the objections. There was
no evi dence that Uhi on organi zers spoke to
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Accordingly, it is reconmended that objection number two be
di sm ssed.

In determ ni ng whether sufficient grounds exist under
obj ection nunber 5, as worded, to set the election aside, the
ci rcunstances which arose at the election site on election day nust
be exam ned according to the follow ng standard: "where it is
al l eged that the acts or conduct of the voting unit enployees, or
other third parties, before or during the election, warrant setting
aside the election, it nmust be determ ned whether these acts, or the
failure of Board agents to control them 'created a situation so
coercive or disruptive, or so aggravated, that a free expression of
enpl oyee choice with respect to representation was i npossible.""
S&JRanch (1986) 12 ARB No. 32, slipop. p. 13; Pl easant Valley
Vegetable Co-op (1982) 8 ALRB No. 82; NLRB v. Aaron Brothers Corp.
(9th Cir. 1977) 563 F.2d 409.

Additional 'y, msconduct by a party is considered to . be
potentially nore destructive of an appropriate el ection atnosphere
t han m sconduct engaged in a non-party. (Takara International, Inc.
(1977) 3 AARBNo. 24; S&J Ranch Inc. (1986) 12 AARB No. 32; see
also NLRB v. Ceorgetown Dress Corp. (4th Cir. 1976) 537 F.2d 1239;
NLRB v. Monroe Auto Equipnent Co. (5th Cir. 1972) 470 F. 2d

Fn. 21 (cont'd)

workers at the site that norning about the election, or that they
sonehow directed the display of Union insignia. Insufficient proof
was offered to definitively establish that panphl ets or pro-Union
literature was distributed that norning, or that appeal s for support,
inany form were nade by the Uni on, other than the nere presence of
organi zers at the election site.
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1329. As | have found that the election day conduct here cannot be
attributed to the Uni on, that conduct is neasured according to this
nmore | enient standard.

This Board, follow ng well-established NLRB precedent, has
l ong held that the nere display or presence of canpaign insignia
within the polling area is not a ground for setting aside an election
in the absence of evidence that the insignia caused some disruption
of polling or otherwise interfered with election. Harden Farns (1976)
2 ALRB No. 30, slip op. p. 30, citing Forenost Dairies of the South
(1968) 172 NLRB 1242 and Western El ectric Conpany, Inc. (1949) 87
NLRB 183: Veqg-Pak, Inc. (1976) 2 ALRB No. 50; 22 John H nore Farms
(1977) 3 ALRBNo. 16; P.P. Mrphy & Sons (1977) 3 ALRB No. 26; 23
George A Lucas & Sons (1981) 8 ALRB No. 61; see also S & J Ranch,

Inc., supra. The Lucas case is particularly apposite since there had

been an agreenent reached there at the pre-election conference that

24

no canpai gn signs be displayed in the polling area. I n apparent

viol ation of that

2n Veg- Pak, like the instant case, conpany buses carrying workers to
the polls had pro- URWbunper stickers on them and there was evi dence
that enpl oyees carried U-Wbunper stickers wth themor wore UFW
buttons when they went to vote.

230.P. M phy al so invol ved evidence that voters were wearing UFW
buttons and insignia while waiting to vote, but unlike the instant
case, there was an inference that they had received such naterial s
while in the polling area. Even under those circunstances the facts
were insufficient to overturn the el ection.

24| nteresti ngly, the parties in Lucas discussed a twenty-four hour
pre-el ecti on ban on canpai gning, but were unable to agree onit.
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agreenent, sone enpl oyees were present at the polling site wth UPW
buttons, bunper stickers and | eafl ets, but there was no evi dence
that such materials were distributed by Uhion representatives at or
near the tinme of the el ection. These circunstances were al so

insufficient to overturn the results of the el ection.
The facts of the case presently under consideration |ikew se do not

warrant that the election be set aside. A though there is no

di spute that Whion insignia were openly displayed in and around t he
pol ling area, and were visible on the persons of nunbers of workers,
there was no evi dence that the appearance of such enbl ens caused any
di sruption or otherwise interfered with the orderly process of the
voting. Uhder the authorities cited above, such displays, standing
alone, are not sufficiently distructive of an appropriate el ection
at nosphere to warrant setting this election aside. Accordingly, it

is recomrended that (bjection 5 be di smssed. 25

[11. THE BVPLOYER S CHANGED d ROUMBTANCES
A The Facts Presented

Those who voted in the 1977 election were all enployed in

the Farmng Departnent of Dessert Seed. Prior to July 1985, ARQO

2t particular conduct is an insufficient ground to overturn an
election it follows a fortiori that the ostensible "failure" to
control such conduct, as stated in (hjection 5, |ikew se cannot be
used as a basis to set the election aside. Notw thstanding this
consi deration, credible evidence established that Board agents did
in fact seek to curtail the "canpaigning," as they ordered enpl oyees
to renove the bunper stickers fromthe conpany prem ses, and that
such orders were acted upon.
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Seed al so mai ntai ned a Farm ng Departnent whi ch then enpl oyed between
sixty and eighty agricultural workers. These enpl oyees cul tivated the
crops which ARCO and its predecessor, Dessert, grew for seed to sel
to its custoners. (perations were conducted over sone 8, 000 acres,
6, 000 of which were | eased and 2, 000 owned by ARXQ

Based upon the prior's years financial reports, ARQO
determned in early 1985 to discontinue its farmng operations.
According to AROO s controller, Larry R ngwel ski, the departnent was
then | osing between two and three mllion dollars per yea226

In July of 1985, nost of the enpl oyees in the Farmng
Departnent were laid off. A skeleton force, consisting nainly of
supervisors, was retained through early 1986 to perform nai nt enance
and to assist in the sale of the departnent's equi pnent.27

ARQO al so divested itself of its interests in the [and on
whi ch Farmng Departnent operations were perforned, either sub-|easing

or termnating |eases for that land, or selling it outright.

25K ngwel ski provi ded the testinonial evidence regarding the dem se of
the Farm ng Departnment in 1985 and part of the structural transition
whi ch the conpany has undergone since that tine. (1 : 69-76 and 85-
92.)

2T ARCO possessed over two mllion dollars' worth of farm ng

equi prent, which was di sposed of follow ng the closure of the
depart nent .

-21-



As noted, prior to 1985, AROO and Dessert grew their own
seed. The Conpany presently acquires eighty per cent of the seed
which it markets fromfarners or cooperatives with which it
contracts. R sk of crop | oss is borne by those farners, and not by
t he Gonpany, as had been the case previously when the Farnm ng
Departnent operated. The renai ning twenty per cent of the seed sol d
by ARCOto custoners is acquired fromother seed conpani es.

Froma work force of sone 220 individuals in 1983, the
conpany now enpl oys approxi nately seventy. The job classifications
extent in the erstwhile Farmng Departnment no longer exist within the
conpany. The conpany has no present plans to resune farmng
operations in the near future.

In addition to the cl osure of AROO s Farm ng Depart ment,
and its discontinuing of farmng operations in general, significant
changes have al so occurred in recent years regardi ng the Conpany' s
research capabilities. Mrk Larson, the nan in charge of ARCO
Seed' s research facility, described in detail the changes whi ch have
taken place in that facility since he first began working there in
June of 1981.

Larson has a bachel or's degree in agronony, the study of
field crops. The departnent which he heads is responsible for
devel opi ng high yielding crop varieties which are di sease resi stant
inand climatically suited to the particul ar geographi cal regions
where they will potentially be grown. Larson supervises a staff of

eight in the research depart nent,

-22-



consi sting of two doctors (" breeders"), two technicians, and four
"breeder's aides."” The conpany nai ntains that the breeder's aide job
classification is the sole "agricultural enployee" classification
wthinits current operations. 28

Wien Larson cane to AROO Seed in 1981, its research
"facility" consisted of a wood frame greenhouse with holes, and wth
pl astic draped over the top. The "facility" contained sone primtive
equi pnent such as fifty-five gallon druns and pi eces of wood used to
snash vegetables in order to extract their seed. There were al so two
storage roons with tin roofs and chicken wre walls to keep ani mal s
out .

Larson stated that follow ng his arrival ARGCO "devel oped a
real coormtnent to expanding their research facility and put a lot of
noney intoit." Before Larson was enpl oyed there had been no pat hol ogy
program( i . e., developnent of disease-resistant plants). It is
currently one of the nost highly enphasi zed areas in the Conpany's
operations, utilizing the | atest equi pnent and technol ogy.

Larson stated that there is no real conparison between the
lab facilities existing before he becane enpl oyed at ARCO Seed and
their present condition. The previous seed |ab was in Dessert Seed's

nmain office and was for all intents and purposes, unusabl e

ZE?The Lhi on offered no evidence to the contrary. In fact, the Union
did not controvert any of the Conpany's evidence regardi ng current
oper ati ons.
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when he arrived. Subsequently, the conpany acquired a tract of |and
and erected an office building containing a | aboratory. Wthin the
| aboratory are facilities for a pathol ogi st, a physiologist, and a
breeder' s | ab.

QG her substantial inprovenents to the Gonpany' s physi cal
pl ant have taken pl ace since Larson has been hired. The seed vaul t
used for seed storage prior to Larson's arrival consisted of a room
inthe nain facility which was often vermn infested. Construction on
a nore sophisticated vault was begun shortly before Larson becane
enployed. This vault contains air conditioning and a dehumdifi er,
as well as being fireproof. Additionally, ARCO Seed presently has
five updated greenhouses on its premses, two of which are devoted to
t he pat hol ogy program

ARQO s enphasi s on research has al so had a significant
i npact on the nature of the work done by its present conpl enent of
agricultural enployees. In the beginning of 1982, the job
classification of breeder's aide was established wthin the Gonpany.
There are three or four sub-classifications wthin the breeder's aide
job title. After a certain nunber of years' experience as a
breeder's ai de, an enpl oyee may advance to the job cl assification of
technician. Breeder's aides are required to read, wite and
under stand Engl i sh, and to work under the breeders, who are Engli sh-
speaking. In Larson's estination, none of the enpl oyees enpl oyed by

ARQD Seed in 1982 possessed the qualifications for the j ob.
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The prinary function of the breeder is to devel op
narketabl e plant hybrids. As part of the regular duties of breeder's
ai des, they assist the breeders in conducting pathol ogy experi nents.
They nust be able to followwitten or diagrammed instructions from
the breeder and at tines work w thout supervision, since the
pat hol ogi st, may not al ways be present when certai n phases of the
experinent are in progress.

Anong the other tasks perforned by breeder's aides are the
cutting, cleaning, drying and counting of seeds, and the placing of
these seeds in packages. They also do readings with the breeder in
the field, and the information which is thus gathered is stored in
conputers to be later retrieved. Prior to Larson's arrival at ARQQ
there were no conputerized operations at the conpany.

Breeder's aides al so have duties in conjunction wth plant
pol lination, fertilization using a drip irrigation system(as
opposed to the dry fertilizing techniques previously in use), plant
thinning, mxing potting soil, and watering.

In sum the transition that the Conpany has under gone since
the election in question was held is substantial, not only in terns
of its physical attributes and the character of its workforce, but
alsointerns of the very nature of its business. Froma commodity
producing entity enploying nearly a hundred field workers, it has
becone prinmarily a sal es and narketi ng organi zati on equi pped with an

ext ensive research facility. The
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jobs held by the election participants no |longer exist. Wat
agricultural enployees remain enployed by the Conpany are basically
| aboratory assistants having additional duties in the cultivation
of experimental greenhouse plants.

On Decenber 29, 1986, ARQCO Seed Conpany was purchased from
Atlantic Richfield by Sun Seed Conpany, an independent entity.
Managenent's highest level is currently occupied by Sun Seed
personnel, although it appears that the remainder of the enployee
conpl ement consi sts of individuals who worked for ARCO before the
sal e.

B. Analysis and Concl usi ons

| have found that the proof offered in support of the
objections to the election was insufficient to establish that
m sconduct occurred which affected the outcome of the election. The
objections to the election thus dismssed, "there would ordinarily
be no inpediment to certifying the results of the election. Yet to
do so in this case, given the changes in the Employer's operations
whi ch have taken place since the election, would squarely conflict
with one of the fundanental principles of the Act, that "individua
workers in the state shall have full freedom of association, self-
organi zation, and designation of representative of their own
choosing." (ALRA preanble; see also ALRB 881152 & 1159.)

Unli ke the NLRA, an enpl oyer under the ALRA nay only

recogni ze and bargain with a collective bargai ning representative
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whi ch has been duly certified by the Board. (ALRA §81153(f) &
1159.) Aso unlike the NLRA, case |aw under the ALRA has devel oped
a "certified until decertified" rule: enployers nmay not decline to
recogni ze and bargain with their enpl oyees' representative even when
an enpl oyer has a resonable, good faith belief that that
representative no | onger continues to enjoy the support of a
majority of its workers. The certification issued to the workers
representative renmains viable in the absence of a "no-union"
majority vote in a decertification election, or a rival union
victory in a subsequent election. The enployer's obligation to
bargain with a certified union continues notw thstanding the passage
of tinme since the certification election, extensive enpl oyee
turnover in that period, inaction by the union in its pursuit of a
col l ective bargaining agreement, or even the expressed desires of
enpl oyees, w thout a Board-conducted el ection, that they no | onger
wi sh to be represented by the duly certified union. (Ni sh Noroian
Farns (1982) 8 ALRB No. 25, aff'd Nsh Norian Farns v. ALRB (2983)
141 Cal. App. 3d 935; F &P Gowers Assn (1983) 9 ALRB No. 22,
aff'd F & P Gowers Assn v. ALRB (1985) 168 Cal. App. 3d 667. In

short, a certification, once issued, remains effective in perpetuity
absent a result adverse to the certified union in a subsequent
el ection, and assum ng the continued vitality of the enployer and the
uni on.

Its inportance and permanence thus nade nanifest, a

certification should not issue routinely where to do so would run
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counter to the underlying purpose for its issuance: to give force and

effect to the designation of an enployee representative of their own

choosing. Certifications are not issued pro form, even where a union
has received a majority of the votes cast in a representation
el ection. The Board is enpowered to exercise discretion in issuing a
certification: "[u]nless the board determ nes that there are
sufficient grounds to refuse to do so, it shall certify the
el ection.” (ALRA §1156.3( ¢) .)29

Those "sufficient grounds" are present under the unique
circunmstances of this case. \Watever presunptions of continued
maj ority support continued for an elected representative that m ght

exist in the ordinary case>C have all but been obliterated

PThis discretionis rarel y exercised in the absence of m sconduct
affecting the results of the election. In fact, research discloses
only one case where the Board declined to certify the results of an
el ecti on where no obj ectionabl e conduct had been established. In
that case, A CGaratan & Sons (1976) 2 AARBNo. 62, an election was
hel d i nvol ving two conpeting unions. A runoff el ection was
necessary; however, the nunber of challenged ballots was sufficient
torequire the resolution of the challenges before the parties to
the run-off mght be determned. After the el ection, but before it
coul d be resol ved, the Board tenporarily suspended operations due to
| ack of funding, delaying the processing of the case. Additional

del ays were anticipated fromthe projected chal |l enged bal | ot
investigation, the re-run el ection, and possibl e objections
litigation. This excessive period between el ection and potenti al
certification, as noted by the Board, would run counter to the
policy inherent in the Act "geared to a speedy resol ution of
questions of enpl oyee representation.” The el ection petition was
accordingly dismssed. Wile the holding in Caratan was expressly
limted to its facts, it does provide an exanpl e of the Board's
discretionary prerogatives in election natters.

OFor exanpl e, enpl oyee turnover, owng to the seasonal nature of

most agricultural concerns, is not sufficient, in and of itself, to

i ndi cate that support for the union has dimnished. (See Harry
Carian Sales v. ALRB (1985) 39 Cal. 3d 209; see also Kaplan's Fruit
and Produce (1977) 3 ALRB No. 28; Montebello Rose v. ALRB (1981) 119
Cal. App. 3d1.)
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by the fundanental changes the Enpl oyer has undergone since this
el ecti on was hel d.

There is no continuity between its present-day agricul tural
work force and the work force that voted in the election. The field
wor kers who occupi ed those j obs, the evidence denonstrated, did not
posses the qualifications for the work of the Enpl oyer's current
agricultural enployees. The Enpl oyer no | onger naintains the farmng
oper ati on whi ch the Union organi zed and the jobs whi ch were perforned
in that operation no | onger exist. The work perforned by the
Enpl oyer' s present agricultural enployees is not field work, but is
nore akin to the work of a laboratory assistant. In terns of sheer
nunbers, an agricultural enployee unit of sixty has been reduced to a
unit of four. MNone of the workers who voted in the election are
presently enpl oyed by the Conpany. Couple all of these factors wth

3L it cannot | ogically be

t he passage of over nine years' ting,
presunmed that a najority of the Enployer's current agricultural
enpl oyees continue to support the Union and wsh for it to be their
representative. Secret ballot elections are the preferred procedure
under the ALRA for gaugi ng enpl oyee uni on senti nent.

It would therefore be wholly i nappropriate, and contrary to

the principle of self-determnation inbodied in the act, to

3he del ay in resolving these el ection issues al so runs counter to
the Board policy, expressed above, to obtain a "speedy resol ution of
representation matters. "
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i npose Uhion representations on these workers, based on the nine year
ol d choice of a group of enpl oyees whose nunbers, skills, job duties
and indentities were totally different. (See, e.g., F&P Qowers
Assn v. ALRB, supra;, Montebello Rose v. ALRB, supra at p. 26; cf.
Harry Carian Sales v. ALRB, supra.) In the event that the Enpl oyer's

present enpl oyees desire union representation, it would be a sinple
nmatter for themto petition for it.

In a nunber of cases arising under the NLRA review ng
courts have declined to enforce bargai ning orders agai nst enpl oyers
whi ch have under gone substantial changes in the character of their
work forces between the tine that the el ection or demand for
recognition took place, and when enforcenent is eventual |y sought.
Q when the representative has or shoul d have taken pl ace, or when
that representative had been el ected. In denying enforcenent, the
courts have relied upon fundarmental policy of the NNRAto protect the
right of enpl oyees to determne representatives of their own
choosi ng.

Anal ogi es may be drawn between these cases and the instant
one. The issuance of a certification is not unlike the issuance of
an order to bargain, in that the certification conpels an enpl oyer
to recogni ze and bargain wth a certified union.

The Enpl oyer cites a spate of these NLRB cases in arguing
that the issuance of a certification is not appropriate in this
case. As | find their reasoning persuasive, a brief synopsis of

these situations, is presented bel ow
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In Jamaica Towing v. NLRB (2d Cir. 1980) 632 F.2d 208,

changed circunstances, extensive enpl oyee turnover, and the passage
of five years' time rendered the Board's bargaining order "obsolete
and unnecessary." Despite the Union's obtaining authorization
cards fromseven of eight unit nembers, the union lost the election
six to two. The Court held that although the enployer's unfair
| abor practices necessitated setting the election aside, owing to
the passage of time, enployee sentiment was better determined in an
el ection rather than by giving effect to a union card majority which
was five years' old.

In NLRB v. Katz, d/b/a/ Triplex Manufacturing Conpany
(7th Cir. 1983) 701 F2.d 703, the appellate court declined to

remand a technical refusal to bargain case to the Board for the
purposes of litigating objections to an election which had taken
place three years before. Although the Court found that affidavits
in support of the election established a prima facie case of

m sconduct affecting the election, and that the Board shoul d have
granted a hearing on these objections when they were filed, little
purpose woul d be served by the remand. Due to the passage of tinme
and substantial enployee turnover in a relatively small unit,
"there is a serious question whether the majority of current

enpl oyees desire representation by the uni on." Thus, the Board's
petition for enforcement of its bargaining order was denied, and a
remand of the case was deemed inappropriate. In essence, the Court

seemed to require a nore current expression of
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enpl oyee support for the union before it would enforce an order which
m ght run counter to the desires of enployees in designating a
representative of their own choosing.

The Court of Appeals found, in NLRB v. Western Drug (9t h
Cir. 1979) 600 F. 2d 1324, that the Board's issuance of a bargaining

order failed to take into account changing circunmstances and enpl oyee
turnover. Despite the conm ssion of serious and extensive unfair
| abor practices by the employer, the Court held that the Board's
conclusion to issue a bargaining order denied to current enployees
their freedomof choice of a representative: "Because a primary
objective of the Act is to guarantee enployees [the right to choose
a bargaining representative], the Board nust not routinely place a
prem um on deterring enployer msconduct.” [101 LRRM 3023, at
3025.]

To simlar effect, where Crcuit Courts have declined to
enforce NLRB bargai ning orders, see NNRBv. Eanet (D. C. Cir. 1949)

179 F. 2d 15 (petition for enforcenent sought two years after events;
only one of the original enployees remained inthe unit); NRBVv.

A obe Automatic Sprinkler Co. (3rd Cir. 1952) 199 F.2d 64 (union
lost all its nembers, and | oss not attributable to enployer acts);
NLRB v. dobe Security Service, Inc. (3rd. Cir. 1953) 199 F. 2d 64
(unit no longer existed); NLRBv. National Shirt Shops (5th Cir.

1954) 212 F. 2d 491 (every enployee in unit revoked uni on nenbership);
NLRB v. N xon Gear (2d Cir. 1981) 649 F.2d 906 (hearing should

have been granted on enpl oyer
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obj ections; remand inappropriate due to del ay); Connecticut Foundry
Co. v. NNRB (2d Cir. 1982) 688 F.2d 871 (petition sought four

years after election; inpossible to determ ne whether union had
majority support); NLRBv. St. Regis Paper Co. (1st Cir. 1982) 674
F.2d 104 (Board order outdated; petition sought five years after

events; case remanded to the Board to reconsider its order "in |ight

of present realities"); NLRBv. Pace AQdsmobile, Inc. (2d Cir.

1984) 739 P. 2d 108 (changed circunstances and enpl oyee turnover;
petition sought four and one-half years after events); See, also, Ne-
Mac Product Corp. (1946) 70 NLRB 298 ("radi cal "™ changes in work

performed; elimnation of departments; unit reduced more than one-
hal f); Concourse Village (1985) 276 NLRB No. 4 (unit no | onger

exi sted).

The thrust of all the foregoing cases is that
representational decisions are not imutable. At some point, usually
foll owing an extended period after a representation election or
demand for recognition has taken place, the current desires of unit
enpl oyees for representation assume paranount inportance over the
wi shes of unit enployees expressed years previous. This
consideration is central in order to give effect to enployee rights
codified in both the NLRA and the ALRA, to have "full freedom of
associ ation, self-organization, and designation of representatives of
their own choosing."

| am mndful of the fact that by declining to issue a

certification in this case in recognition of the rights of the

-33-



current enpl oyees to choose their own representative, | amal so
treating the rights of Dessert Seed's erstwhile enployees, who voted
for the Union over nine years ago, as a nullity. | amalso placing a
premum at |east froman enployer's standpoint, on protracted
litigation over representation issues: enployee desires for union
representation, as expressed in a duly conducted Board el ection, have
effectively been thwarted, as this case has wended its way through
hearings, Board decisions and appeals. A difficult balance has been
struck in favor of current realities in order to avoid "l ocking the
parties in a lengthy [ and perhaps unwarranted] [bargaining]

rel ationship on the basis of ancient events,” (NLRBv. St Regis Paper
Co., supra, 109 LRRMat 3330, quoting NNRBv. H. P. Hood, Inc. (1st
Cir. 1974) 496 F.2d 515, 520) and in recognition of the stated

policy of the ALRA to insure enployee freedom of association and self-
32

det er m nati on.

RECOVIVENDATI ON

It is accordingly recommended that the Petition for
Certification be di smssed.
DATED June 29, 1987.

Hittey Bithes

NMATTHEW GCLDBE
| nvesti gati ve/ Heari ng Exam ne

ps previously noted, these rights are best expressed in a recently
conduct ed representation el ection.
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