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DECI SI ON AND CORDER
(h March 20, 1987, Admnistrative Law Judge ( ALJ) Marvin J.

Brenner issued the attached Deci sion and Recommended O der in this
proceedi ng. Thereafter, Respondent filed exceptions to the proposed
Decision and O der along with a supporting brief and General Counsel
filed areply brief.

The Agricultural Labor Relations Board (ALRB or Board) has
consi dered the record and the attached Decision in light of the
exceptions and briefs and has decided to affirmthe rulings,

findi ngs, and concl usions of the ALJ and to adopt his recomrended
Qder, with nodifications.?

Y Consistent with our obligation to follow applicable National
Labor Relations Board (NLRB) precedent (Lab. Code 8§ 1148), we hereby
nodify our Lu-Ette Farns fornula for conputing interest to conform
to nodifications of that formula announced by the NLRB in New
Hori zons for the Retarded (May 28, 1987) 283 NLRB No. 181 [125 LRRM
1177]. In Lu-Bte Farns (1982) 8 ALRB Nb. 55, the Board adopt ed
the sane formula that the NLRB first applied in Florida Seel Corp.
(1977) 231 NLRB 651 in conputing interest on nonetary awards, vi z. ,
the interest rate set forth in section 6621 of the Internal Revenue
Code for the refund or paynent of taxes. The Tax Reform Act of 1986
changed that formula and established two distinct rates, one for the
under paynent of taxes and one for the overpaynent of taxes.

[fn. cont. onD 2]



CRDER

By authority of Labor (bde section 1160. 3,2 the
Agricultural Labor Relations Board ( Board) hereby orders that
Respondent, E W Merritt Farns, its partners, officers, agents,
successors and assi gns, shall:

1. GCease and desist from

(a) O scouraging nenbership of any of its enpl oyees .
inthe Whited FarmWrkers of Anerica or any | abor organi zation by
unlawful | y di scharging, laying of f, refusing torehire, or in any
ot her manner discrimnating agai nst enpl oyees in regard to their
hire or tenure of enpl oynent or any terns or conditions of
enpl oynent, except as authorized by section 1153( c) of the
Agricultural Labor Relations Act (Act).

(b) Interrogating any agricul tural enpl oyee about

his or her union activities or synpathi es.

[fn. 1cont.]

~ The former section 6621 interest rate was based on the adjusted
prime rate (the Florida Steel rate); section 6621 as anended uses
the so-called short termfederal rate, which is determned quarterly
by the Secretary of the Treasury based on the average narket yield
on outstandi ng nmarketabl e obligations of the United States with
remai nin éaer_lods to rraturltg/ of three years or |ess. 526_ U S.C. 8
1274%d)iJ Y(i) (Supp. 1985).) Thecurrent section 6621 interest
rate for underpaynent adds 3 percent to the short termfederal rate,
while the overpayment rate is equal to the short termfederal rate
plus 2 percent. In New Horizons, the NLRB sel ected the underpaynent
rate for nonies owed, and we do the same. This interest rate shall
be paid on all nonetary awards, effective January 1, 1987. By
relying on amended section 6621 rather than the forner section, we
preserve the principles enunciated in Lu-Ette Farnms, while at the
sane time follow ng applicable NLRB precedent.

2 Al section references herein are to the California Labor
Code unl ess ot herw se specifi ed.
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(c) Threatening any agricultural enployee with |oss of
enmpl oynent or any other change in terms and conditions of enploynment
because he or she has engaged in union activity protected by section
1152 of the Act.

(d) Restraining its agricultural enployees from
speaking with union supporters.

(e) Inany like or related manner interfering with,
restraining, or coercing any agricultural enployee in the exercise
of the rights guaranteed by section 1152 of the Act.

2. Take the follow ng affirmative actions which are
deenmed necessary to effectuate the policies of the Act:

(a) Ofer Jose Garcia and Manuel Montanez full
reinstatement to their former or substantially equival ent positions
wi thout prejudice to their seniority or other enployment rights and
privileges, and nake themwhole for all |osses of pay and ot her
econom ¢ | osses as a result of the layoff and refusal to rehire Jose
Garcia and the refusal to rehire Manuel Mntanez, the anounts to be
conputed in accordance with established Board precedents, plus
interest conputed in accord with our Decision herein,

( b) Preserve and, upon request, nake available to the
Board and its agents for exam nation, photocopying and ot herw se
copying, all payroll and social security payment records, time cards,
personnel records and reports, and all other records rel evant and
necessary to a determnation, by the Regional Director, of the
backpay period and the anpunts of backpay and interest due under the

ternms of this Order.
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(c) Sgnthe attached Notice to Agricul tural
Enpl oyees and, after its translation by a Board agent into al
appropriate | anguages, nake sufficient copies in each | anguage for
the purposes set forth in this Oder.

(d) Mil copies of the attached Notice, in al
appropriate | anguages, w thin 30 days of issuance of this Oder, to
all agricultural enployees inits enploy between July 25, 1984 and
July 25, 1985.

(e) Post copies of the attached Notice, in all
appropriate | anguages, for 60 days, in conspicuous places onits
property, the exact period(s) and place(s) of posting to be
determned by the Regional Director, and exercise due care to
repl ace any Notice which has been altered, defaced, covered, or
r enoved.

(f) Arrange for a representative or a Board agent to
distribute and read the attached Notice, in all appropriate
| anguages, to all of its enpl oyees on conpany tine and property at
time(s) and pl ace(s) to be determned by the Regional Orector.
Fol I owi ng the reading, the Board agent shall be given the
opportunity, outside the presence of supervisors and nanagenent, to
answer any questions the enpl oyees may have concerning the Notice or
their rights under the Act. The Regional Drector shall determne
the reasonabl e rate of conpensation to be paid by Respondent to all
pi ece-rate enpl oyees in order to conpensate themfor tine |ost at the
readi ng and questi on-and-answer peri od.

(g) Notify the Regional Drector inwiting, wthin 30

days of the issuance of this Oder, of the steps it has taken
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toconply wth its terns, and nake further reports at the request of
the Regional Director, until full conpliance is achieved.
Dated: April 26, 1988

BEN DAVI D AN, Chai r man?

JON P. McCARTHY, Menber

GRECCRY L. GONOT, Menber

| VONNE RAMOS R CHARDSQN, Menber

9The signatures of Board Menbers in all Board Decisions appear
with the signature of the Chairman first (if participating),
followed by the signatures of the participati ng Board Menbers in
order of their seniority. Mnber Smth did not participate in the
consi deration of this natter.
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NOTI CE TO AGRI CULTURAL EMPLOYEES

After investigating charges that were filed in the Del ano Regi onal

O fice, the General Gounsel of the Agricultural Labor Relations
Board (Board) issued a conplaint which alleged that we, E W Mrritt
Farns, had violated the law After a hearing at which each side had
an opportunity to present evidence, the Board found that we did
violate the law by laying off Jose Garcia and refusing to rehire
Jose Garcia and Manuel Montanez. The Board has told us to post and
publish this Notice. V¢ wll do what the Board has ordered us to do.

V¢ also want to tell you that the Agricul tural Labor Rel ations Act
is alawthat gives you and all other farmworkers in CGalifornia
these rights:

To organi ze your sel ves;
To form join, or help unions; _ _
To vote in a secret ballot election to deci de whether you want a
uni on to represent you; _
To bargain with your enpl oyer about your wages and wor ki ng
condi tions through a uni on chosen tgl anmjority of the
enpl oyees and certified by the Board,
5. To act together wth other workers to hel p and protect one
anot her; and _
6. To decide not to do any of these things.

NS

Because it is true that you have these rights, we pronise that:

VE WLL NOI do anything, in the future, which restrains or coerces
you or any other farmworker fromdoing or refraining fromdoi ng,
any of the things |isted above.

VEE WLL NOT interrogate our enployees about their union activities
or synpat hi es.

VE WLL NOT threaten any of our enployees with |oss of enploynent or
ot her chané;e in terns and conditions of enpl oyment because he or she
has engaged in union activity.

VE WLL NOT restrain our enpl oyees fromspeaki ng with Uhi on
supporters.

VE WLL NOT discrimnate agai nst, or suspend or di scharge any
agricultural worker in violation of the Act.

VWE WLL offer Jose Garcia and Manuel Montanez reinstatenent to their
former or substantially equival ent i obs w thout prejudice to their
seniority and other rights or privileges of enpl oynent, as though
they had not been |aid off or denied rehire.

Dat ed: E. W MERRITT FARVS
By:

(Representative) (Title)

14 ALRB No. 5



| f you have a question about your rights as farmworkers or about this
Notice, you max contact any office of the Agricultural Labor Relations
Board. ©One office is |ocated at 711 North Court Street, Suite A
Visalia, California 93291. The tel ephone nunber is (209) 627-0995.

This is an official Notice of the Agricultural Labor Relations
Board, an agency of the State of Galifornia.

DO NOT REMOVE OR MUTI LATE.

14 ALRB No. 5



CASE  SUMVARY

E.W Mrritt Farns 14 ALRB No. 5

(UFW Case Nos. 84-CE-143-D
84- CE- 146-D
84- CE-147-D
84- CE-148-D
84- CE-180-D

ALJ DEA SI ON

Thi s case invol ved nunerous alleged violations arising out of the
begi nni ng phases of a union organi zi ng canpai gn. The ALJ found

nurer ous | nstances of unlawful interrogation and t hreats, including
threats to sell if enployees chose to be represented by a union. He
al so found one of thirteen alleged di scri mnatees to have been
discrimnatorily laid off and another discrimnatee to have been
unlawful ly denied rehire. |In both cases of unlawful discrimnation,
the ALJ found the proffered business justifications to be pretextual.
In recoomendi ng the dismssal of the renaining charges, the ALJ found
(1) General Gounsel established a prinma facie case of the
discrimnatory discharge of Dani el Rocha, an acknow edged | eader of

the organizing dri ve, but Respondent established a legitinate

busi ness reason for discharging him vi z., the enpl oyer's honest
belief, evenif harsh and unreasonabl e, that Rocha had di sobeyed
orders by getting his conbine stuck in the nud i medi ately after

havi ng been told to avoid nuddy spots; ( 2) General Counsel

establ i shed a prina facie case of the discrimnatory di scharge of Juan
Rocha, the other acknow edged | eader of the organi zi ng canpai gn, whi ch
Respondent rebutted by showi ng that it di scharged Rocha during a sl ow
peri od because there was little work and because Rocha had announced
he was | ooking for other work due to his unhappi ness over the

enpl oyer's refusal to accede to his unlawful request concerning the
manner of paying his wages; ( 3) General (ounsel established a prina
facie case as to the discrimnatory di scharge of another union
activist and long-time enpl oyee, Paulino Ceball os, but Respondent
rebutted it by show ng that, unlike workers in other classifications,
cotton pickers who do not conplete the season are not sel ected for the
succeedi ng season; ( 4) General Gounsel established a prinma facie case
for the unlawful discharges of |smael Acosta, R cardo Sal azar, and
Jose Rodriguez, based on their known union support, but Respondent
had a legitinmate reason -- |ack of work -- for laying themoff,; (5)
Respondent rebutted General Counsel's prinma facie case wth respect to
the discrimnatory di scharge of Santos Acosta by show ng that Acosta
failed to proffer a social security nunber despite having been given a
nonth in which to do so; ( 6) Respondent rebutted General Counsel's
prima facie case regarding the layoff of Jose Estrella and Raul O ozco
by showing they were laid off for lack of work; and ( 7) in two

addi tional cases General Counsel failed to establish



prina facie cases. The ALJ also found that General Gounsel failed
to establish that any of the alleged discrimnatees had been
discrimnatorily evicted fromconpany housi ng.

BOARD DEC!I SI ON

The Board adopted the ALJ's findings, conclusions, and, his
reconmmended Order, with nodifications. The Board al so announced t hat
In accord with appllcable NLRB precedent, it will nodify the Lu-Ette
Farms interest rate formula to reflect amendments to the | nt er nal
Revenue Code section upon which the interest rate first applied in
Lu-Ette Farns (1982) 8 ALRB No. 55 is based. The NLRB did the sanme
|1r17l\ée]w Horizons for the Retarded (1987) 283 NLRB No. 181 [125 LRRM

* k%

This Case Summary is furnished for information only and is not an
official statement of the case, or of the Agricultural Labor
Rel ati ons Board.

14 ALRB No. 5



STATE OF CALI FORNI A
AGRI CULTURAL LABOR RELATI ONS BQOARD

In the Matter of:

E. W MERRITT FARMS, Case Nos. 84-CE-143-D
84- CE-146-D
84-C&147-D
84- CE-148-D
84- C& 180-D

Respondent ,

and

UN TED FARM WORKERS CF
AVER CA, AFL-A Q

Charging Party.

b o N N N N N

Appear ances:

Juan F. Ramirez

627 Main Sreet

Del ano, CGaliforni a

for the General CGounsel

R chard J. Pabst _

3008 Sillect Avenue, Suite 200
Bakersfield, Galifornia 93308
for the Respondent

Before: Marvin J. Brenner
Adm ni strative Law Judge

DECI SI ON OF THE ADM NI STRATI VE LAW JUDGE




STATEMENT OF THE CASE
MARM N J. BRENNER Administrative Law Judge: This case was
heard by ne on 16 hearing days fromJune 17 - July 16, 1985 in

Porterville, Galifornia. The Conplaint was based on charges filed by
the Lhited FarmWrkers of Anerica, AFL-Q O (hereafter referred to as
“Uhion" or "UAW) between August 6 and Septenber 18, 1984. The
original Conplaint was filed on February 3, 1986 followed by the Frst
Anended Conpl aint, filed on June 16, 1986. pon the entire record,?
including ny observation of the deneanor of the w tnesses and after
careful consideration of the arguments and briefs submtted by the
parties, | nake the fol |l ow ng:

FI NDI NG CF FACT

I. Jurisdiction

Respondent was and is engaged in agriculture in the State of
California within the meaning of section 1140.4( c) of the
Agricultural Labor Relations Act (hereafter " Act "), as was admtted
by Respondent in its Answer. Accordingly, | so find.

Respondent also admtted, and | find, that the UFWwas and
Is a |labor organization within the meaning of section 1140.4(f) of
the Act.

Hereafter, General Counsel's exhibits will be identified as
"G. C.___", Respondent's exhibits as "Resp's_". References to the
Reporter's Transcript will be noted as (Volume: page).
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Respondent admtted the supervisory status of R chard,
Erie, Mrk, and Earl Merritt.
1. The Alleged Unfair Labor Practices

The First Anmended Conpl aint alleges that Respondent through
its supervisory personnel during 19842 violated sections 1153(a),
(c), and (d) of the Act by firing and/or laying off Daniel Rocha,
Juan Rocha, Jose Garcia, Manuel Mntanez, Jose Estrella, Isnael
Acosta, Santos Acosta, R cardo Sal azar, Jose Rodriguez, Al fredo
Al varez, Pablo Ceballos, Raul Oozco, and Francisco Prieto and of
refusing to rehire and/or recall all of the above (except for Daniel
Rocha, Alfredo Alvarez, and Francisco Prieto), and discrimnatorily
evicting Juan Rocha, Jose Estrella, Ismael and Santos Acosta, R cardo
Sal azar, Alfredo Alvarez, Pablo Ceballos, and Raul Orozco. In
addition, Respondent is accused of unlawfully nmaking threats if its
enpl oyees brought in the Union, interrogating its enpl oyees regarding
Union activities, engaging in surveillance of its Union supporters,
promsing to provide medical insurance if its enployees did not
bring in the Union, and restraining its enpl oyees from speaking wth
Uni on supporters Daniel and Juan Rocha.

[1l. The Business Qperation

Merritt Farns is a 7,000 acre, famly run partnershi p whose

partners are Rchard Merritt (55% and his three sons, Earl,

A1l dates refer to 1984 unless specifically designated otherwise,
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Eric, and Mrk.® (15%each). The prinary crops are wheat, nilo,
cotton, nelons, and sonetines alfalfa and corn. The Merritts al so
raise cattle, naintaining grazing land for them and they run a
packing shed. (| : 4547, 72)

The Gonpany's work force is basically enployed in two separate
divisions, the "Ranch" and the " Fi el d". The Ranch enpl oyees i ncl ude
irrigators, tractor, truck and nachi ne operators, and cowboys ( G. C.
2) . FHeld workers do the hoeing, thinning, weeding etc., and the
harvesting of the crops. They are hired through | abor contractors
Pedro and Pete Garay.

A The Layoff Policy

There is no seniority list; nor does Respondent have any
establ i shed practice of |aying off enployees in reverse order of
their date of hire. Rchard testified that seniority played no rol e
in his decision to lay off an enpl oyee. Instead, it was an
enpl oyee' s versatility that mght nake the difference, e. g., an
irrigator who could al so drive a cotton picker. Though it was
different when financial conditions were better, no | onger was a
wor ker kept on wth extra work when there was no job for him |If he
could not do other available work at the tine his job was conpl et ed,
he was laid off. (I: 53-54; XV 190)

3For the sake of clarity and easier readability and with no

di srespect intended, the Merritts will generally be referred to by
their first nanes. The sane fornat wll be enpl oyed with respect to
supervi sors Pedro, Pete, and David Garay, and to al | eged

di scri mnatees Dani el and Juan Rocha and | snael and Santos Acost a.

- 4-



B. The Duties of the Partners

Ri chard oversees the entire operation and takes care of
nmost of the grain and cattle buying and selling.

Eric has overall responsibility for the conduct of the
cotton and wheat harvests, including the supervision of the tractor
and machine drivers and the running of the shop where equi pment is
overhaul ed and repaired. As such, he tries to see to it that al
the equi pment is working and remains so for the harvest, that the
enpl oyees follow the work schedul es, and that the quality of the
harvest is maintained. (I : 47-50; XII: 2-3)

Earl oversees the planting and cultural practices of the
crops, and he is in overall charge of the melons in the field. He
supervi ses the Garays who are in charge of the nelon start-up
(thinning, weeding) in April through May. By July, though he may
still beinthe field for a "short time in the nornings (Earl alsois
in charge of the mlo planting during this time), the nelon packing
operation is, starting up, and Earl is basically full time there.
During the nelon operation, Earl is in charge, including the
deci sions over layoffs. ( XI: 86-87)

In early Novenber after the packing house work is over,
Earl helps with the cotton picking operation (Eric is primrily
responsible for the cotton) by supervising the discing of the fields
that had been in melons or where no crops had been planted. (In
1984, the melons weren't disked until late Novenber or Decenber

| ater than usual.) Earl also, assisted by enpl oyee Lupe
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Carbajal whose main job it was and Mark, irrigates the nel ons.
During the cotton harvest, Earl also helps Eric by being in charge
of hauling trailers. Towards the end of the cotton season - the md
to end of Decenber - Earl gets involved wth other agricul tural
operations. (Xl: 82; XI: 88; |: 50)

Mark di spatches the trailers and trucks and hires all the
drivers. For exanple, as the wheat progresses, it is put into trucks
and noved to the silos in R xley during June and July; and Mrk is
responsible for its (and the mlo's) storage. (1: 49; XV 116-
117).

Between the cotton irrigation and the cotton harvest, Mark
Is planting and irrigating a little mlo (assisting Earl) and hel ping
inthe nelon picking ( XI'V: 113-118).

By late Gctober, the mlo irrigation is finished, and Mrk
goes to Pixley for 2- 3 nonths to oversee the mlo harvest. The
harvest is usually over by January at which point he cones back to
the ranch to hel p supervise the wheat planting in January and
February and after that the pre-irrigation of the cotton, begi nning
in March and the planting of the cotton in March and April. (X V.
113- 116)

C The Agricultural Qperations

1. Gotton

The pre-irrigation of the cotton usually begins in Mrch,
and the planting, wth Earl in charge, takes place in March and

April, sonetines May. By June, the cotton is planted and com ng
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up, and irrigation comences in the mddle of June lasting until
| ate August/early Septenber. ( XI: 83-84)

The cotton harvest begins in |ate October or the beginning
of Novenber and lasts until December, sometines into January or even
February. The State requires that the harvest and discing
afterwards be conpl eted by approxi mately Decenber 20 (the "plow
down" period) in order to prevent the spread of the pink boll worm
As Decenber 20 approaches, the Conmpany is trying its best to get
this process all conpleted;* thus, there is increased activity. For
exampl e, caterpillar and tractor work starts to pick up dramatically
after the cotton has been harvested, and a number of discs are run.
But often during this time the cotton pickers are operating in
fields that are not in prine condition, as they are wet, and the
drivers can get stuck. (XI1I1: 28, 48-49; XIlI: 9-10; XV. 113-118)

a) The Machi nes
The cotton picking is perfornmed by cotton picking

machines (or harvesters) at the end of August or beginning of
Septenber, and later on in Novenber and Decenber. There were
fourteen in operation in 1984. Only one-half of the cotton
pi cki ng machi nes woul d be going the first week of operation

because the other half would be in the shop being repaired.

“The Sate can i npose a penal tﬁ/ agai nst the farner for non-
conpl i ance wth the Decenber 20 deadl i ne.

-7-
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G adual 'y, the nunber of machines working would increase so that
several weeks later alnost all woul d be operating at the sane tine.
Usual Iy, a worker was assigned to one nachine at the beginning and
stayed with that machine for the duration of the harvest. (XIII:
13-15; XIV: 28)

b) The Selection of Drivers - The Opportunity for

Rehire

Because Earl was still tied up with the nmelons when the
cotton picking season started, Eric usually did the hiring, though
Earl has certainly been involved in the process. According to Earl,
drivers for the machines were selected according to whether they had
been capable drivers in the past and had stayed on to finish the
season. Preference for rehire would be given to such an enpl oyee
under those conditions. ( XI: 76-80, 85-86; XII: 28-32, 91-93)

Eric testified that the cotton pickers would be rehired
only if they had encountered no difficulties in the past. In
addition, as Respondent was al ways |ooking for new, capable drivers,
Eric testified he would sometimes ask Pete Garay for suggestions of
such individuals and then interview thempersonally. (XIIl: 4-5)

2. Melons

The nelons are planted in the mddle of March or in April,
t hough sometines it takes place as late as md-July. (XI: 83-84)

The hoeing, weeding, and thinning are under the overall
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supervi sion of Earl who directs two foremen, Pedro Garay and his son
Pete. (The Garays are also involved in other crops, as well).
Pedro is getting ol der so Pete is gradually taking over his duties.
For example, Pete, unlike Pedro, will actively participate in the
supervi sion of and the keeping of tine for the nelon hoeing crews.
(G. C. 3) But once the picking starts for the harvest, Pedro will
resune supervisory duties along with his son. Another son, David
Garay, has the authority to hire field workers and is a supervisor
in the packing shed for 3- 4 nonths beginning in md-July.
(However, the rest of the year David works as a unit enployee in the
Ranch operation on a caterpillar and tractor). The Garays hire the
field workers, but is is Respondent that actually pays themtheir
salaries. The Garays crews performwork for Respondent from My until
the end of Cctober. (I: 60-65, 71; XI: 86-87)

3. Ml on Packing

During an average year, the melon packing begins with
probably 10-25 enpl oyees reaching a peak of 40-45 the first part of
August which lasts a week to 10 days at which point the work force
slacks, off to 30-35. The packing operation usually comes to an end
inlate Qctober. At its height in August, Respondent is harvesting
600-800 acres. (1: 69-72; Xl: 69-70, 86-87)

4. \Wheat

The planting conmences in |ate Decenber, January and into

February, and the irrigation lasts until the end of May or first
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part of June at which time the harvest begins and goes into July.
During this time there are four wheat nechani cal harvesting nachi nes
in operation. (XI: 8384; XlII: 12)

5. Mlo

The pre-irrigation work in mlo begins in June and goes to
the mddle of July; planting follows shortly thereafter. The mlo
irrigation follows and is finished by late Qctober. The harvest is
usual |y over by January. ( XIV: 117-119)

D. The Exchange of Employees with G her Qperations
1. The Transfer of Ranch Enpl oyees to the Ml on Packi ng Shed

Earl testified that he kept a |ist of enployees who had
worked in the nelon shed and that he got nost of his crew goi ng by
t el ephoni ng persons on this list 10 days to 2 weeks before the start-
up and by tel ephoning again just a few days before the actual
comrencerent. According to Earl, it was rare that he didn't have
enough persons to fill the positions available and in fact, usually
had extra people at the start. However, there were tinmes at peak when
It was necessary to hire Ranch enpl oyees to fill positions in the
shed for a week to 10 days. The hiring of these workers was affected
by whet her they were needed at the shed and not whether work had
sl acked off in the Ranch operation. (XI: 70-72; Xil: 2-3, 5, 7)

As t he packi ng season wound down, shortages of workers woul d
occur because quite a few of the enpl oyees |eft (sone to work at a

cotton ginin Tipton) as they knew the job at

-10-
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Respondent's was comng to an end. Sone years those workers were
repl aced, and sone years they were not dependi ng on how their
departures fit in with Respondent's need to cut back on the nunber of
enpl oyees on its payrol| because of the slowdown. Earl testified
that those tines he needed extra workers he woul d either contact
specific people he had in mnd that had worked for himbefore in
ot her seasons or call his dad for help.® If the workers contacted
were too busy, he woul d take soneone with no prior experience.
According to Earl, for only half the years since 1980 woul d workers
fromthe Ranch operation cone over to work in the nel on packi ng shed
towards the close of the season, e. g., Pablo Geballos, A nmando
Medrano, Luis Ernesto, Rosendo Escobedo, Joel Espinosa, and WIlie Ganpa
(XI: 72-75, 93; X: 86-88, 22-25)
2. Transfer of Ranch Enpl oyees to the Ml on Harvest
R chard testified that between 1981-1983 there were tines,

only if needed, that Ranch enpl oyees woul d be sent over to

drive the nel on trucks and other tines when they harvested nel ons,

but Rchard also testified that this was not done on a regul ar

basi s because Pete Garay preferred to hire his own people. Wile

R chard was Garay's supervi sor and coul d have ordered himto take
Ranch enpl oyees, R chard testified he et Garay run the operations his
ownn way. (I: 58-59, 135; Xl: 8-9)

> However, R chard could not recall ever sending anyone over to Earl
fromthe Ranch. (1 : 135-136)
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Richard also testified that even if Pete had used Ranch
enpl oyees nore frequently, none woul d have been hired in 1984 as Pete
didn't require any extra workers that year,® the reason being that
there just happened to be nore people available, as had been the case
the last fewyears. (XVI: 57, 68-69)

Mark testified that in prior years the need for extra
wor kers arose because students would | eave the melon crew to return
to school ” and al so because Pete used to be under contract to provide
workers for a grape harvest at another enployer, and some of his
wor kers woul d | eave to join that grape harvest. According to Mark
before 1983, if inforned of the need by his dad or Pete, he woul d
take sone (5 or 6 at the nmost but usually 2 or 3) of the irrigators or
irrigation prep people to the nelon harvest for at nost a few days
during |late August or September. Prior experience was a factor in the
selection; but if such an enpl oyee were unavailable, then it depended
on who had the nost free tine. Sone of those chosen for this nelon
crew were Raul Orozco, Pablo Ceballos, Porfirio Barajas, Juan Del gado,

Jesus

®Mark testified Pete required fewer workers but still hired Ranch
engloyees Porfirio Barajas, Juan Del gado, and Jesus Robledo for the
1984 mel on harvest as truck drivers. (Barajas and Del gado were both
Uhi on supporters. (See G. C. 17))

It was custonmary for Pete to hire around 6 high school and col | ege
students at the end of their school year until they left to return to
school in Septenber. They were often used to | oad packed boxes, a job
requiring no specialized skills. (XM: 57-58, X I: 16-17, 22-25)
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Robl edo and possi bly Isnmael and Santos Acosta. However, the need for
extra workers decreased in 1983 and 84 owing to the fact that Pete
had gotten out of the business of contracting for grape pickers.
(X 122-128; XV 2-3)

V. Uion Activities

Dani el and Juan Rocha, brothers, helped to initiate and were
the | eaders of the UFWorgani zati onal drive anong the workers at
Merritt Farns. Beginning around md-My of 1984, they began to speak
to workers at work and at their hone about the UFW There was al so a
neeting at Pabl o Cebal |l os' house during this tine frane. Thereafter,
a neeting was held at Mirray Park in Porterville on June 3 in which a
UFWrepresentati ve spoke. This neeting was attended by the Rochas,
Pabl o Gebal | os, Jose Garcia, Hunberto Cervantes, Arnando Medrano,
Franci sco Prieto, and Manuel Montanez. Thereafter, the Rochas
continued to have neetings at their honme, sonetines 2-3 per week, wth
smal | groups of workers. These were attended by, in addition to those
listed above, Alfredo Alvarez, Rcardo Sal azar and Raul Qozco (I 1: 18-
26; VI: 58-60). Al of the above are alleged discrimnatees wth
t he exception of Cervantes and Medrano.

There was a second Union neeting on July 8, at the UFW
office in Porterville, attended by the Rochas, Cervantes, Ceballos,
Mont anez, Ray Nebliss, and David Garay, Pedro Garay's son. (The
|atter two stayed a very short tine, only 10-15 m nutes). A UW
representative spoke and aut horization cards were passed out. (I1:

38, 41)
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There was other activity in August, as well. Around August 6, a
UFW or gani zer presented Richard with a petition (hereafter the
"Petition") signed by 31 enpl oyees denanding that the workers therein
l'isted not be discrimnated against for their Union activity. (I: 85-
86) (G.C. 17). Thereafter on August 16, a Notice of Intent to Take
Access and Notice to Organize were filed with the ALRB and served on
Respondent. (| : 78)

A.  The Conpany's Know edge

Earl testified he first heard of Union activity when one of
t he Ranch workers, Jesus Robl edo, volunteered that Porfirio Barajas
had been passing around Union authorization cards. Earl denied that
Robl edo had told himthat either Manuel Mntanez or Jose Garcia were
invol ved. The information about the authorization cards was quickly
passed on to the other Merritts. Earl also testified that later in
July, David Garay told himabout the Union neeting he had attended and
that the Rochas had been there.® This information was relayed to his
father. (XI: 89-93; XI: 58-62)

Richard confirmed that during the first week of July, one of

his sons told himthat Robl edo had nentioned the existence of

SVhiLe at the neeting, Garay observed, in addition to the Rochas, Jose
Garcia, Humberto Cervantes, and Manuel Mntanez. Garay testified that
two or three days later he brought up the subject matter of the
meeting to Earl at which point Earl asked himfor the nanes of those
who attended. Garay further testified that he told Earl only that the
Rochas had been there and deliberately chose not to mention Garcia or
Egayantes because they were friends of his. (XII: 155-156, 164-169,
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Union activity on the ranch. R chard also testified that he
becane aware through "little bits of gossip" that the Rochas,
Porfirio Barajas, and Juan Del gado were Union supporters.?®

At that point, according to Richard, he decided to call Wstern
QG owers Association to find out what to do. (1: 72-88) (G.C. 30).
(See also XV 89-90; XV. 110, 170-172)
B. The Company's Canpaign

Jose Ybarra, a labor consultant for the Western G owers
Associ ation and whose job it was to assist growers in conducting pro-
conpany canpaigns in the face of union organization, testified that in
md-July he net with Richard, Earl and Ericl® i medi ately after they

informed himthat an organi zational canpai gn was

*Richard testified that there were others whose Lhi on support he
becane aware of later, e. g., Jose Garcia later in July, |snael
Acosta in md-August when Ybarra, infra, inforned hi mhe was a
strong Lhion supporter, (1: 81); Ill: 78), Pablo Gebal | os whose
Lhion button he sawin August (I : 83-84), and Minuel Mntanez, whom
he observed tal king to enpl oyees about the benefits of unionization
subsequent to his layoff on July 30. (1: 77-78)

Mark arrived late for this neeting, but Yoarra could not recall if he
net Mrk onthat day or at a later tine. Respondent spent a | ot of

tine trying to convince ne that even so, he was still Inforned by his
brothers and father of those things which were unlawful and coul d not
be done and those which were permssible. (See XIl: 147-151;, XM: 24-

26; X/ 112- 113{(. However, Ybarra testified that in md-August while
acconpanyi ng Mark to a neeting wth individual workers as part of the
Respondent' s pro- Conpan?/ canpai gn, Mark told himhe wanted to be awnare
of what he could or couldn't say and asked himfor instructions.
Yoarra further testified that he inforned Mark, for the first tine on
that occasion, the proper way in which to counter a union organi zati onal
canpai gn. ( XI|: 142-143, 148)
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underway on their farm® Ybarra testified that he went over with the
Merritts *. .. what they could say and couldn't say...", e.g., no
threats, interrogation, promses of benefits or surveillance. In
addition, Ybarra testified that he later met with Pedro, Pete and David
Gar ay.

Thereafter, the Conpany organi zed a "pro-Conpany canpai gn"
whi ch | asted between approximately md-July to the latter part of
August, which included Ybarra"s conducting a series of neetings in
m d- August with individual groups of workers in which he explained the
benefits of maintaining the farmnon-union. (XII: 124-131, 139-142; XV
189) .

Mark testified that either alone or with Ybarra he probably
talked to all of the irrigators and pipe setters-sone 10-15 workers -
about the canpaign, either at their hones or at work, and with sone
frequency. He recalled either individually or in a group speaking to
| smael and Santos Acosta, Orozco, Ceballos, Salazar, Rodriguez, and
Estrella. He denied making any prom ses but instead testified he only
tried to make the enpl oyees aware of what they al ready had obtai ned
fromthe Conpany without the need of a |abor organization. (XV. 114-
117)

Richard, Earl, and Eric also spoke to workers but not
nearly as much as Mark did (XV. 156, 189)

Ybarra's records indicate that he received Richard's phone call on
€%£%:163fpd met with himand his sons the very next day, July 17.
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C.  The Conpany's Aninus

Respondent's position was that it did not know of any Union
activity onits farmuntil md-July at which time it contacted the
VWestern Gowers Association for advice. But the General Counse
provi ded credi bl e evidence that Respondent was aware of activity
earlier than July. Mich of this testimony froma |egion of wtnesses
dermonstrated not only earlier know edge but also the existence of a
substantial degree of anti-union animus on the part of Mark Merritt.

Sonme of the nost damaging testinony in this regard was
provided by alleged discrimnatee Pablo Ceballos. | credit Ceballos
because he convinced me that he was telling the truth. H's
strai ghtforward descriptions of his conversations with Mark were
stated with evident sincerity and honesty. |In addition, he possessed

the gift of an excellent memory and was extremely articul ate.

Cebal | os and Mark had several conversations. The first
occurred two days after the June 3 Union organizational neeting at
Mirray Park at which time Mark told Ceballos that a little bird had

made hi maware of Union activity and that the Rochas were behind it.*

2Mark denied that he had made the various statements attributed to
him infra. (XV: 125-127) | do not credit these denials and find
that Mark's various assertions and inquiries were threats,
|Ptfﬁr3%gt|ons, and surveillance all in violation of section 1153(a)
of the :

Bl do not credit Mark's testinony that it was not until after the
neeting between his famly and Yoarra that he first even | earned
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The next conversation occurred a short tine after the July
8 Lhion neeting at the UFWs office in Porterville. At that tine
Mark told Geballos that if the workers voted for the Uhion, the
ranch woul d either be sold or subdivided, and if subdivided, there
woul d be a decrease in the nunber of workers necessary for the

Qnpany' s operation.®* (X: 23)

(Foot note 13 Gonti nued)

about the Mirray Park neeting though Jesus Robledo. (This would place
his know edge of the event no earlier than July 18 and at |east 10
daﬁs after the second UFWneeting, the one of July 8) Wy woul d

Robl edo have inforned Mark about the June 3 neeting sonetine after
July 17? Mark was asked by his own counsel whet her Robl edo had
nmentioned anyone's nane in relation to the June 3 neeting. Hs
response: " Oh, | think he said that he thought Juan Del gado, you know
}/\ats gmtng. " (XM 126) | find significance in Mark' s use of the
uture tense.

Mark places this conversation in the md-July to August tine frame
foll ow ng one of his canpai gn speeches during Respondent's "pro-
Conpany" effort. According to Mark, Geball os had asked hi mhow he knew

there was Lhion activity going on, and he responded: "VélI, | just told
him-- | told himthat -- | didn't want to tell himthe inforner. You
know, | just told himthat a little bird had told me. " ( XV 191)

But why in the mdst of a union organi zati onal canpai gn, after the
Merritts had heard from Robl edo about Uhion activity, after they had
contacted Ybarra, and after Mark, Ybarra, and others had enbarked on a
speaki ng canpai gn with the workers to ur?e themto support the
Conpany, woul d the question of how Mark learned about that activity
have any rel evance? And why woul d Robl edo at that point in tinme be
called an "inforner"? And woul d not Robledo 's views by then be fairly
wel I known so that there would not have been any further reason to
protect hin? Mark's |lack of candor here is a further reason for

di screditing himand crediting the testi nony of Cebal | os.

“Snilar remarks were nade on a separate occasion in the presence of

al | eged di scri mnatee Jose Estrella (VI1: 41-50) and on anot her
occasion to alleged discrimnatee Raul Qozco (I X: 17-23) | have
credited this testinony, infra. | also credit alleged discrimnatee
R cardo Salazar that in July, Mark nade reference to the fact that he
knew that certain workers had not really gone to town but instead were
conducting secret union neetings and that if the UAWever cane i n, the
ranch woul d have to be sold. (VI: 96-101)
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Two or three days |ater when Cebal | os asked Mark for
permssion to | eave work to go to the flea nmarket to buy a pair of
pants, Mark told himit was okay but that he shouldn't attend any
Uni on neetings on the way. Uoon his return, Mark demanded to see if
there really were pants in the trunk and told himthat he had been
goi ng to Whion neetings ever since he started hanging out wth the
Rochas. ® ( X: 24-26)

Cebal | os next expl ai ned that about four days after the
August 6 Petition ( G. C. 17) was sent to Respondent, Mirk asked him
I f he had signed a Lhion card. Wen Ceballos denied it, Mark told
hi mthat he knew he had signed and that if the Union cane in, it
woul d be bad for himas his father would sell the ranch, and in fact,
sone nen from Corcoran had al ready been out to look at it. Mrk al so
stated that the Union would never be allowed to cone in because the
Merritts didn't want it but that if it were to wn a vote, they
wouldn't sign a contract. ( X: 29-30)

Q her evidence of Mark's aninus was provided by all eged
discrimnatee Ismael Acosta. | also credit this testinony over
Mark's denial. Isnael testified in alow key, serious, and very
bel i evabl e manner. He convinced ne that the conversation wth Mrk

that follows occurred as he described it. According to

Badmtted that he knew Juan and Cebal | os were pr etty good
friends", and he saw Cebal | os over at the Rochas! house wth sone
f r equency durlng June, July, and August, 1984. (XV\ 167-169)
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| smael, after he received his first paycheck in June of 1984, % as he
and co-worker Ismael Tol edo were unloading a truck, Mark approached
themand said that he wanted to talk. Mrk then said that the Rochas
were bringing the Union in and advised that they not speak to them
He also told themthat those who went with the Union would not have

work and those who chose not to would receive work and a place to

live. (I11: 71-73) Finally, Mark said that " . . . those who do
not go into the union we're going to give themrifles so they wll kill
each other with the union... "* (Il1: 73)

Al l eged discrimnatee Jose Estrella testified that Mark
frequently went over to Jesus Robledo's house when he (Estrella) was
there during July and August and that during those times often spoke
about the UFW (VII: 35-38) On one such occasion Mark stated that

peopl e that opposed the Union would be friends of his.

“Thi s conversation woul d have occurred sometime in late June. |snael
at first testified it was one week after he received his first 1984
paycheck which woul d have nmade the date of the conversation

approxi mately Saturday, June 30. (G.C. 2) (IIl: 70). He then
testified that it most |ikely occurred on a Tuesday, 3 or 4 days

E% lowing the receipt of the paycheck. This would have nade it June

"To give this bizarre statement about rifles its true neaning,

seem ngly out of character and a little too extreme even for Mark to
make, one has to | ook to the context and how it was understood.

| smael testified that he understood it to nean that Union organizing
g0|nE on at the ranch would result in a strike in which case the
strikers would attenpt to keep the non-strikers fromworking and that
t he conmpany woul d provide a neans to prevent this.

-20-



0, O

He al so remarked that no one shoul d sign an authorization card.
(VI'l: 34-39) On another occasion Mark asked the workers assenbl ed
at Robledo's if they would sign a sheet of paper stating they would
not support the Union. (VIIl: 40) Another time Mark suggested

that the Union could be kept out by dividing up the ranch anmong the
Merritts, thereby cutting down on the nunber of workers to be

hired. (VII: 46) On still another occasion, after Estrella had
moved into Conpany housing at a residence on Avenue 112 where nany
of the alleged discrimnatees, all of whomwere Union supporters,
were residing, Mark told himthat they were "not good people”,

that they didn't like the Merritts, and that Mark shoul d have been
consul ted before he moved in. '8

D . The Isolation of the Rochas

There was testinony that follow ng the discovery of Union
activities at the ranch and the participation of the Rochas init,
Respondent took steps to isolate themat their work station at the
machi ne shop from contact with other enployees. Both Daniel, Juan,
and al |l eged discrimnatee Manual Montanez testified that Respondent
began to insist that enpl oyees not engage in any non-work rel ated
conversations when they went to the shop area where the Rochas worked
and that if they had problens, they should go to the office. (I1:
32-33; V. 70-73; |V: 103-105) The General Counsel argues that

Respondent's conduct denonstrates its

BEstrella was Jesus Robl edo' s cousin.  WWen he was first hired by
Mirrk, it was Robledo who went to tell him Wen he bePan wor ki ng for
Respondent, he |ived at Robledo's house for the first I %2nonths
before noving into the house on Avenue 112 wth the
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intention to keep the Rochas’ pro-Union views fromthe attention of
ot her enpl oyees.

| credit the testimony of Eric that what the General Counsel
sees as an attenpt to isolate the Rochas was nothing nore than the
Company' s continued enforcement of a policy against talking on the
j ob.

Eric testified that Respondent has had a policy for a nunber
of years that irrigators and tractor drivers weren't supposed to cone
into the shop and talk to the nechanics.'® O course, on sone
occasions tractor drivers had breakdowns of their machines or
irrigators needed oil so that it was necessary for themto come around
to the shop area; but, according to Eric, they knew that the Conmpany
didn't want themto linger around there conversing. Eric testified

t hat he knew Juan and Daniel were

(Foot note 18 Conti nued)

Acostas, Sal azar, Rodriguez, Ceballos and Orozco. (VII: 27, 29-30)
Mark was not aware that Estrella was a Union supporter. Wen Mark nmade
these remarks to Estrella, it was in the presence of the Robledo
famly. Mrk, in speaking before Robledo, one of the nore vociferous
Cbnpan%.supporters as well as turning in the nanes of Union

synpathi zers to Merritt mana enEnt?, was nore apt to let his true
feelings surface. | credit Estrella' s testinony as he was an
excellent witness, testifying in a very sincere manner.

“Daniel, after some reluctance, admtted that enployees had been
warned before Mirray Park not to talk so much at work but, according
to Daniel, it was "with a different tone." (11: 114) Daniel also
admtted that it was routine that tractor drivers with a problem on
their piece of equi pment would bring it into the shop and assist him
in the repair but that even under those circunstances they were not
supposed to be standing around chatting. (I1: 100-101)
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aware of this policy because he told themseveral tines throughout
their enpl oynent, as he had al so so remnded others such as Porfirio
Baraj as, Lupe Carbajal, and Robert Thonpson. (XII1: 113-115; XV
106- 107)

Eric al so recall ed observing Montanez comng out of the
shop in May or June of 1984 and testified he told himof the
Gonpany' s policy and al so that the search for a grass spray, the
purpose of his visit to the shop, could in the future be handl ed
outside the shop. FEric testified that he remenbered telling
Mont anez not to speak with the nmechanics in the shop but coul d not
remenber if he specifically nentioned the Rochas® or if there were
any ot her nechanics in the shop at this tine besides the Rochas.
(XI11: 117-118)

Eric also testified that he once saw Jose Garcia waiting
for his check in the shop and that he explained to himwhat the
Gonpany policy was and asked himto wait outside. (XII1: 120)

Li kew se, Rchard, after seeing Porfirio Barajas enter the
shop sonetinme in late-July, conplained to the Rochas that there was
too nuch tal king going on and that things were getting out of hand.
(XM: 4-6)

“The General Counsel enphasizes that there was testinony that the
Rochas were nentioned by nane. (V: 78-84, 87) But the Rochas wor ked
full tinme in the shop, were anong the nai n personnel there, and

I ndeed, sone of the workers were observed speaking to them In view
of the fact that | have found Eric's conduct to be proper, the fact
that the Rochas® nane may have been specifically nentioned in those
conversations does not alter the essential nature of that conduct.
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Thus, | believe the evidence is insufficient for me to
Infer that the reason Respondent cautioned workers against talking
at the shop was because it was attenpting to isolate two | eaders of
t he Union novenent fromthe work force. Thus, | decline to find
that Respondent's conduct here was a violation of section 1153(a)
of the Act.?t

However, while | find Eric and Richard's insistence that
there not be talking in the shop to be a non-discrimnatory
application of a Conpany policy, not so as regards Mark's attenpts
to keep people who were working close to the Rochas' home from
visiting with them

Cebal | os testified that some time prior to June 28 - he was
not sure of the date - while he was irrigating the field next to the
Rochas' house, a field he had irrigated all the years he had worked
for Respondent, Mark arrived and told himhe didn't want himtalking
to the Rochas because "they were bad persons” and assigned himto
another field toirrigate. (X: 31-37) Asimlar thing happened
four days to a week later when Mark told himto stay away fromthe
fields adjacent to the Rochas! because otherwise he' d start talking to
them (X: 39-41) (It wll be recalled fromthe precedi ng section
that Mark also told Isnmael not to speak to the Rochas because they
were bringing the Unionin.)
(111 71-73)

Zsimlarly, the evidence is insufficient that Respondent viol ated
the Act by allegedly denying breaks to Daniel and Juan at the shop
after it discovered the existence of the organizational canpai gn,
(1'1: 98-99, 109; XII: 124-125; XV 110-111; XM: 4-5),
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| find that these statements were nmade by Mark and that they
were intended to keep workers fromconversing with the known Union
| eaders on the Merritt's property. As such, they are violations of
the Act. | cone to this conclusion based upon the ani nus expressed
by Mark on nunerous occasions before as well as on the reliability of
Cebal | os and Isnael as wtnesses. (See preceding section). In
addition, there was no evi dence presented that the Conpany had a
pol i cy prohibiting enpl oyees from speaki ng to ot her enpl oyees whil e
working in the fields.

D The Al eged Surveill ance

O the occasion of one of the Wnhion neetings at the Rochas
house, Daniel, Ceballos, Prieto, Alvarez, and Sal azar were outside
tal ki ng when Cebal | os saw Mark approaching in his car. According to
Caniel, Ceballos told himto open the hood to nake it look as if the
car had broken down so that Mark woul d not think there was a neeting
going on. Mark stopped and asked what had occurred and was told
that the car had devel oped a carburetor problem Mark then asked
Cebal |l os how the irrigation water was running and hearing that all
was okay, then left. F fteen to twenty mnutes later, while the

Uni on supporters were still having

(Footnote 21 Conti nued)

restricted Daniel's use of the Gonpany pi ckup, (XI11: 108-110) noved
the oil fromthe shop to other locations, (I11: 28-31, 109, 111; II1I:
5-6, 8-9; XII: 104-107, X V. 120-122) or changed for the worse
Dani el and Juan's working conditions. (11: 34, 37-38) Nor does the
General Gounsel address these issues in his Post-Hearing Brief.
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their neeting outside, Mark passed by the house again, traveling very

slowy and looking side to side; he did not stop. (I1: 26-28, 107-
108; I11: 14-20)

Mark's version did not disagree with this description of
events. Mark testified (and Daniel corroborated (111: 40)) that the

Rochas’ house was basically in the mddle of the ranch adjacent to
several fields. He further testified that these fields were being
irrigated during May, June and July 1984, and that on several
occasions he would drive by their house as he checked the irrigation.
At tines he would stop in to give work assignnents, as well. On one
occasion he recalled stopping to give assistance when Cebal | os and

Sal azar were standing around a car with its hood up. Mark asked

Cebal | os about his irrigation, then left to check sone fields, and
went by the Rochas! house again on his return, observing that Ceball os
2 (Xt 33-41) (G.C. 18(a) and (b)) .

| find no violation of section 1153( a) here. Mark's short

and his car were still there.

presence on a road adjacent to a work area where he had as nuch ri ght
to be as did the workers did not constitute unlawful surveillance.
M Caratan, Inc. (1979) 5 ALRB No. 16

“Eric also testified that his duties often required himto drive by the
Rochas' house, sonetinmes 5 to 6 tines a day, especially if he were
harvesting wheat. Eic recalled doing so in June or July of 1984
during the wheat harvest and tho_ugh he coul dn't renenber seeing the
gl'%c;has outside their house, he did observe other workers there. (XV.
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V. The DO scharge of Daniel Rocha

A The Facts

Frst hired in Gctober of 1981, Daniel Rocha originally
drove a cantal oupe truck, next a cotton picker and finally, went
over to the shop because he knew sonet hi ng about fixing cotton
pi ckers. He al so wel ded and sprayed cotton. During 1982 or 1983 he
pl anted wheat and used a tractor though he testified his experience
on the tractor was limted. But nost of his time (and that of his
brot her, Juan) was spent at the shop where the two of them
according to his testinony, were the main personnel. They woul d be
assigned to field work only if there wasn't enough work in the shop.
Caniel testified that though there were others that worked al nost
full tinme at the shop, e. g., Aien and Jack Thonpson and Juan
Cel gado, they didn't work as nuch there as did the Rochas. In
addition to working on the cotton pickers, Daniel also repaired
pi ckup trucks, tractors, discs, and the cultipack. Daniel testified
that after he began working in the shop, he worked there virtual ly
continuously until about a nonth prior to his discharge. (I11: 5-7,
11-15, 96-98, 116; IIIl: 13-14, 27-28, 36-37; XI1l: 27-30)

Wi le Daniel spent nost of his tine in the shop, in late
June he was called upon to drive a wheat harvester. During the
course of its operation, as described below, he drove it so

negligently that he was fired on the spot. | have credited Eric's
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version of this event.23

Eric, around the end of June, 1984, needed a driver for a
wheat harvester and as Daniel had shown an interest in harvesting
with one in the past, he selected himfor this duty. Though Dani el
had not harvested with this machine before, he had driven one around
the shop in preparation for the harvest for the past three years.24
And on one occasion in 1983, he had transported one froma field to
the shop, a distance of 7-9 mles, including driving on public
roads. Eric testified he spent 20-30 mnutes riding with Daniel on
the harvester (Daniel drove) showng himall the levers until he
(Eric) was satisfied that he could do an adequate j ob. Daniel had
no questions, then went to work without any difficulties that first
day, all afternoon and early evening, and the follow ng day, as well
(XI11: 15, 30, 36-45)

It was the 3rd or 4th day, June 28, that the incident
occurred. Both Daniel and Alien Thonpson were told by Eric to drive

t heir harvesting machi nes down a public road over to a new

2Eric i mpressed me with his openness and know edgeabl e and

t houghtful responses. In contrast, Daniel stunbled around, on the
one hand trying to show he was conpetent and able to |earn quickly
how to drive the harvester and on the other, having to admt that
he really didn't know howto drive it. In addition, Daniel was
successfully inpeached about two separate incidents, infra. (XII:
32- 35)

It is al so true that the mechanical operation of the wheat
harvester, in the steering and the novement of the machine itself,
is simlar to that of a cotton harvester, a machine Daniel had
operated in the past.
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field where harvesting was to coomence. FEric arrived and noticed t hat
Dani el ' s nachi ne was about 50 feet out fromthe road, was broken down,
and required welding to fix it. HEictold Daniel that he (Eric)
woul d have to leave the field to get the wel ding i npl enent and t hat

whi |l e he was gone, Daniel was to take the harvester outside of the
field where it could be easier to weld back together. Wen Eric
returned, 15-20 mnutes |ater, he saw that Daniel was stuck in the nud.
There was a | eaky val ve nearby, and the ground was visibly darker from
the water. ne of the tires was down in sone nud, and part of the
frame of he harvester was actual |y touchi ng the ground and di ggi ng so
that it was difficult to pull the nachine out at that point. Eic was
very angry at this discovery and asked Dani el how he had managed to get
stuck since the field had al ready been harvested and there was not nuch
st ubbl e.

Caniel's harvester was stuck so badly that it had to be
hooked to a chain and pulled out. Wen it was then unhooked, Eric
testified he"....instructed him | said, don't -—I said, stay awnay
fromany water or any nud. You know, | don't like having to pull
these things out. | specifically instructed himto stay away fromany
water or any mud."2° (XI11: 59) Ater the nachi ne was wel ded back

together, Eric told Daniel to begin harvesting where

*Dani el acknowl edﬂed that he had gotten stuck and that Eric angrily told
himnot to let it happen again. (l1: 126)
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Al'l en Thonpson was, but first he "...rem nded himagain to stay anay
fromany water and any mud. " (XIIl1: 64) FEric then left the area in
order to go to a house to do another combine repair. The field that
Dani el was assigned had a tail ditch that carried the water com ng

t hrough the cotton field, and the field was al so nuddy that day because
of leaky valves. (XIII: 45-64)

As Eric arrived at his destination, he | ooked down froma
bluff and saw the header on the front of Daniel's conbine tilt way down
at which point Eric realized that he had gone into a cotton ditch as he
had attenpted to pass around a set of trailers to get on their other
side. Eric, nowfurious as he had repeatedly told Daniel to stay away
fromthe water and nud, turned around and hurriedly returned to where
Daniel was trapped. (XIIIl: 65-68)

Eric testified that when he arrived at the scene, he noticed
that the right front and rear tires of the harvester were stuck in the
ditch, that the front tire was spinning, and that the header was
tilting and dragging the ground. There was no damage to the comnbine.
He asked Dani el how he had gotten the combine in the water again but

recei ved no explanation.?® FEric then

2®Dani el * s testinony, though not admtting that he in fact actually

got stuck, borders on an adm ssion of negligence. Daniel acknow edged
that in attenpting to drive the conbi ne between the trailers and the
ditch, he went into the ditch as he di dn't know howw de the header was
on his machine. (II1: 73-77, 126-127).

Caniel al so admtted to bei ng i nexperi enced and very nervous:

Q (By General Counsel): "Now if you had sone room
towards the side of the trailers, why did you hug the
di tch-why you drove so close to the ditch?" (sic)

A "Wl being that I don't know howto drive that
-30-



angrily? told himthat he was fired and indicated that nmaybe this
was just as well in that Daniel had earlier told himthat he was

| ooking for other enploynent anyway, infra. (XlII: 69-74; XV
77-78; 111: 39)

Though no ot her enpl oyee had ever been termnated for
getting stuck before (usually, just a chewing out), Eric testified
that no one el se had ever gotten stuck in the sane nanner as Dani el
I .e., wiilenot actually harvesting. (In the other cases, workers
sonetinmes had been ordered to work on wet grounds, often during the
"pl ow down" part of the cotton harvesting season, when tine was of
the essence). In Eric's view Daniel clearly shoul d have avoi ded
the nuddy spots by followng a dry path to the road. (XV. 17-20,
24-25, 78)

B. Analysis and Concl usi on of Law
Labor Gode section 1153( c) of the Agricultural Labor

Rel ations Act nakes it an unfair |abor practice for an agricul tural

enployer "to discrimnate in regard to the hiring or

(Foot note 26 Conti nued)

machi ne, | got sonewhat nervous and then Eric had
already told ne not to get stuck." (I1: 76)

In addition, Daniel never asked Eric why he was being fired nor
conpl ai ned that he thought such action be be unfair. _%I | : 85-86)
Daniel's reply to a very leading question that he didn't conplain
because Eric was so angry was not very convincing.

2"Dani el testified that he had never seen Eric so "mad" before.

(1'l: 134) It is ny opinion, based upon ny observation of himduring
his testinmony, that Eric would generally be slow to anger.
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tenure of enployment, or any termor condition of enployment, to
encour age or discourage nenbership in any |abor organization." In
order to establish a prim case of unlawful discrimnation, the
General Counsel nust ordinarily prove: 1) that the worker engaged in
protected activity, 2) that the enployer had know edge of such
participation, and 3) that a casual relationship or connection

exi sted between the protected activity and the adverse treatnent
suffered by the worker. Verde Produce Conpany (1981) 7 ALRB No. 17;
Jackson and Perkins Rose Co. (1979) 5 ALRB No. 20. Once the prina

faci e case has been established, i . e. , once the General Counsel has

made a sufficient show ng to support the inference that protected
conduct was a motivating factor in the enployer's decision, the
burden will shift to the enployer to denonstrate that the sanme action
woul d have taken place even in the absence of the protected conduct.
|f the enployer fails to carry his burden in this regard, the Board
is entitled to find that the conduct was inproper. Wight Line Inc.
(1980) 251 NLRB 150, 105 LRRM 1169, 1174-75; Martori Brothers
Distributors v. Agricultural Labor Relations Board (1981) 29 Cal. 3d
721, 175 Cal .Rptr. 626; N shi Geenhouse (1981) 7 ALRB No. 18.

By this standard, the union activist who is guilty of

m sconduct can still be disciplined; yet, the enployer has the burden
of showi ng that this enpl oyee woul d have been disciplined anyway,
regardl ess of his union activity.

In this case, the General Counsel has been able to

denonstrate that Daniel engaged in Union (and concerted, infra)
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activities, that this was known to Respondent through its partner,
Mark, at |east as early as June, and that judging by the substanti al
evi dence of Mark's aninus, there was a causal connection between
Caniel's efforts on behal f of the UFWand Respondent's decision to

discharge him Thus | find that General Counsel has nmade out a prina

facie case. The question is, did Respondent showthat it woul d have

taken the sanme action it did agai nst anot her enployee if that enpl oyee
had not engaged in Whion or concerted activity?

The General (Counsel's position consists basically in denying
that this incident was as serious as Eric clains. In the General
Counsel s view Daniel was not really stuck but was still noving
forward; and that in any event, it was inpossible, due to the
dinensions of the trailers, harvester, and road for Daniel to pass the
trailers wthout straddling the ditch. But the significant question is
whether Eric, in fact, believed Daniel to be stuck and in violation of
his orders. Just cause for the discharge (as in a |abor arbitration)
Is not the issue. Here the enployer's notivation is the controlling
factor. Respondent could be conpl etely mstaken about Daniel's
cul pability for the incident, but the discharge wll stand. Meller
Brass @. v. N.L.R.B. (3rd Gr. 1978) 581 F.2d 363, 368. Inthis

case, | believe Bic honestly felt that Daniel's operation of the

harvester was so contrary to his explicit instructions as to
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constitute gross negligence® and to therefore justify a discharge
and that this decision woul d have been nade even in the absence of
protected activity. | conme to this concl usi on based upon the

spont aneous, angry reaction of BEric to the fact that his instructions
had been disregarded right before his eyes, Daniel's acknow edgnent
that he had never seen Eric so angry before, Daniel's adm ssion of
sone degree of fault, and Daniel's failure to conplain that he was
being treated unfairly.® Wiere the Board coul d as reasonably infer a
proper notive as an unl awful one, the act of nanagenent cannot be
found to be unlawful discrimnation. N.L.R. B. v. Hiber Mtor Express
(5th Gr. 1955) 223 F. 2d 748. The General (ounsel argues that

others had done the sane thing wth much less discipline, but Eic
repeatedly explained that the difference was that no one had ever
gotten stuck before who was not actual ly harvesting. But even if
Eric's enotional response was harsh and unreasonabl e, it was not
unl awf ul unl ess notivated by a desire to di scourage protected union
or concerted activity. N.L.R.B. v. Federal Pacific Hectic Co. (5'"

%In the face of this evidence, the General Counsel's ultimate
argunent that Daniel's entering the ditch gave Eric his hoped for
pretext to feign anger and discharge Daniel on the obviously false
grounds of getting stuck when, in fact, he was punishing himfor his
protected activities seens rather fanciful and contrived. (See

G. C."'s Post Hearing Brief, pp. 37, 39)

®I't was so obvious that this accident, with just alittle nore care,
coul d have been avoi ded that Daniel was afraid that Eic would think
that he had done it on purpose. (I11: 86-89, 130)
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Cir. 1971) 441 F. 2d 765. The Act does not insulate a pro-union
enmpl oyee fromdischarge or layoff. It is only when an enployee's
union activity or concerted activity is the basis for the discharge
that the Act is violated. Florida Steel Corpv. N.L.R. B (5th Cir.
1979) 587 F.2d 735. "In the absence of a show ng of anti-union

motivation, an enployer may di scharge an enpl oyee for a good reason,
a bad reason, or for no reason at al |l ." Borin Packing Co., Inc.
(1974) 208 NLRB 280. See also Lu-Ette Farnms, Inc. (1977) 3 ALRB No.
38 and Hansen Farns (1977) 3 ALRB No. 43.

| recommend that the allegation alleging discrimnation against

Dani el Rocha because of his Union and/or concerted activities be

di sm ssed.
VI. The Layoff of Juan Rocha
A.  The Facts

1. Wrk History

Juan Rocha commenced working for Respondent in 1979, first
doi ng hoeing, then driving a nmelon truck, next driving a cotton
pi cker and finally ending up working in the shop during that year.
Between 1979 and the date of his layoff, August 3, 1984, he
remained nmainly in the shop performng nai ntenance and repairs on all

sorts of vehicles and machi nery, ** t hough he woul d

Orjc testified that in addition to Juan, Jack and Alien Thonpson
had worked regularly in the shop on cotton pickers and ot her

equi prent for a long tinme. And others that worked in the shop were
Jack Thonpson's son, Janmes, Arnando Medrano, Eric's brother-in-1aw
Frank Shepard, R chard Felix on an irregul ar basis, and Jesus Robl edo.
(XI11: 16-23, 29)
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still drive a cotton picker or conbine occasionally if Eric need him
At no time during those years was he ever laid off. (V: 39-43; XlII:

26)

According to Juan, at the tine of his layoff, there was
still work to be done in the shop, including 2 tractors that needed

to be torn down and the i nmedi ate check of 3 nelon trucks. (V:I11)

2. Wiion Activity

There is no question but that Juan and his brother, [Daniel,
were | eaders of the Uhion's organizational canpaign at Merritt Farns.
Respondent admts that it was aware of Juan's Lhion activities.
(Resp's Fost-Hearing Brief, p. 35) Further, Rchard and Juan
di scussed on one occasi on the pros and cons of unioni zati on.

(XM: 7-8)
3. (Goncerted Activity - The Vdl kout

Bot h Juan and Dani el were concerned about the fact that
they felt they were paying nuch too nuch in taxes and wanted sone
relief fromthe Conpany to deal wth this problem DO scussions were
hel d with Gonpany personnel, the result of which was that both Juan
and Dani el wal ked off their jobs on Saturday, June 9 and did not
return until the foll ow ng Tuesday. Wiat was said by the various
parties over this issue is hotly disputed.

Caniel testified that early Saturday norning, about a week
after the Mirray Park neeting, he and Juan were told by Eic that
they were to work the next day, Sunday. Daniel testified
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that they both told Eric that "we were not going to work" and that
the reason was that " . .. we were paying too nuch tax and they weren't
deducting i ncone tax noney." (I11: 41) Followng these renarks,

Caniel testified that he suggested that Eric pay themin two checks,
one a Conpany check and the other a personal one, or that they be
paid in cash, but that Eric said this could not be done. At that
point Daniel, according to his testinony, told Eic that he wanted
the Conpany to deduct noney fromhis paycheck so he woul dn't have to
pay a lot at the end of the year, but that Eric rejected this idea,
as well. (11: 41-43, 118-120)

Having failed to convince Eric, Juan and Dani el next spoke
to Rchard. Daniel testified that he discussed this problemand his
alternative solutions wth Rchard (Earl and then Eric also arrived
during the conversation) and that R chard said that he wasn't able
to accommodat e t hem because he had a lot of work at the office and
woul d have to hire soneone el se to nake the deductions they were
seeking. Juan testified that he suggested to Rchard that two
separ ate checks be nade out, one for 40 hours and the other one for
any excess.

n cross-exam nation, Dani el acknow edged that he i nforned
R chard that his brother and he woul d be | ooki ng for another j ob.
Juan and Daniel both testified that Rchard told themthat if they
weren't happy there, they should | ook for work el sewhere but that
they could return to Respondent's if they couldn't find any work.

Wien both failed to find work over the
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weekend and apparently on Monday, as well, they reported for work
again on Tuesday at their old job which was waiting for them (I1:
45-47, 54, 124; V. 106, 108; VI: 59-63, 76)

Eric testified that June was usually a busy nonth in the
shop because that was the tine that he was attenpting to get the
wheat harvesters ready, as well as the tractors. (XII1: 77) This
particular June, not only was the wheat harvest starting, but cotton
cultivation and irrigation was going on. According to Eric, in the
past both of the Rochas had worked on Saturdays and on Sundays, if
needed. On this occasion Eric testified he told the Rochas on a
Friday that he needed themto work over the weekend but that they
both didn't have to work Sunday, one of themcould work Saturday and
the other on Sunday.

Eric also testified that on Saturday both Juan and Dani el
showed up for work but were willing to work only half a day, stating
that they would not work Saturday or Sunday afternoon and conpl ai ning
that to do so would result in their having to pay too much income
tax. According to Eric, Juan wanted the Conpany to make out a check
in his son's name and under his son's social security nunber. Eric
told himthis could not be done. Wen Juan next asked that the noney
be withheld for income tax, Eric suggested a sum be held out as
savings, a method that had been used for the Rochas in the past; but
Juan again repeated that he wanted the Conpany to nmake out a check
under his son's name. At that point the conversation turned nasty

as Juan and Dani el
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announced they weren't going to work that day or on Sunday, and Eic
told themthat if they weren't going to work on Sunday, they need not
cone back on Monday either. Both Rochas stated they wanted to tal k
futher wth Rchard. (XI11: 77-78; XIV. 43-45; |1: 42, 118119

R chard testified that he did not speak to the Rochas unti |
Monday norni ng. 3 By then he had al ready becone enotional |y upset
because Eric had already tol d hi mwhat happened and the essenti al
thing that stood out was that the Rochas had refused to work on
Saturday. R chard was so concerned that he had already told Eric to
fire themif it ever happened again. According to R chard, when the
Rochas cane back on Monday, he told that if they didn't want to work
when needed, they mght as well |eave the ranch. The Rochas,
responded that if they worked weekends, they woul d have to pay incone
tax on the additional noney and couldn't afford todoit. Rchard
couldn't renenber their tal king about his w thhol ding of salary for
I ncone tax purposes. He did recall that the Rochas indicated they
woul dn't mnd working Saturday and Sundays if checks were nade out in
their children's nanes. R chard told themthis could not be done.
(XM: 16-17) (1: 105) (See also XIl: 77-87; X\} 43-45)

1There is di sagreenent over what day of the week this conversation
occurred, Eric agreeing wth his father that it was on the Mnday
foll ow ng the weekend, the Rochas placing it on Saturday. | concl ude
thalt It was Monday, though what day it was is not crucial to the

anal ysi s.
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Richard further testified that at that point the Rochas
stated that they would return to work and even work Saturdays but
that they were going to be looking for another job. (I: 105-106)
(See also Eric's corroborating testimony at Xl Il: 93-94 and Earl's at
Xl: 114-119).

4. The Layoff

I n August of 1984, the wheat harvest had ended, and
Respondent had al so just finished getting the melon trucks repaired
and ready; according to Eric, there was only one left to do. Though
Juan had not been laid off in previous years at this tine, he was on
this occasion. (XIIl: 97) Eric explained why:

Wll, | told himthat, you know, he had indicated to me back
WieaL el vest was. over and L?L?? " the shop it st about
ve Sre Tust Catting Back bn expenses, (X 11+ o8y o0 %

Eric testified that his dad and he discussed whether Juan
should be laid off about 3 or 4 days before the event but that it
was his dad's decision to do so.

Richard testified that the reason he was brought into the
di scussion, since Eric already had the authority to lay off
enpl oyees on his own, was the concern about whether such conduct was
lawful in view of Juan's well-known Union activity. Richard
testified he felt Juan should be laid off. Wighing heavily in
favor of that decision was the fact that Juan had refused to work
t hat weekend plus the fact that he had al so indicated that he would

be | ooking for another job anyway. (XVI: 18-23, 43-45,65)
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Eric testified that after the layoff, there was still work in
the shop but Iess work and that he was doing it. According to Eic,
the only persons renaining in the shop besides hi mwere Frank
Shepard and Charlie Ransey, a welder who also did tractor work and
odd jobs wth the pickup. (XV. 107-108, 112)

B. Analysis and Goncl usi ons of Law

The General Gounsel focuses on the fact that Juan (and
Dani el ) wal ked off their jobs the weekend of June 9 and argues t hat
they were participating in protected, concerted activities in
protest agai nst Respondent's failure to provide themw th a sol ution
to their problemof having to pay too much in incone taxes because of
their weekend work. The General Counsel further argues that there
was a nexus between this supposed protected, concerted activity and
the Rochas subsequent layoffs. (See G. C.'s Post-Hearing Brief, pp.
18-26, 38-41, 74)

| agree that Juan was laid off because of the wal kout. This
Is clear fromthe testinony of both Rchard and Eric. The initial
questions in this case, however, are whether this activity was
concerted and whether it was protected.

| find that the Rochas activity in pursuit of their incone
tax probl emwas concerted activity though it is a closer question
than nay appear at first glance. To nake such a finding it is
necessary for ne to conclude that di scussions between enpl oyees and
enpl oyers over whether noney is to be wthhel d frompaychecks as an

i ncone tax deduction falls within the nutual aid
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or protection |anguage set forth in section 1152 of the Act. % |

find that it arguably does keeping in mnd, however, that the U. S.
Supreme Court has said that "some concerted activity bears |ess

i mredi ate relationship to enployees’ interests as enpl oyees than

ot her such activity" and "at some point the relationship becomes so
attenuated" that an activity cannot fairly be viewed as within the

meani ng of "mutual aid and protection." Eastex, Inc. v. NLRB

(1978) 437 U. S. 556, 565, 98 LRRM 2717, 2720. But here | find that
requesting an enployer to withhold fromor make a deduction froma
paycheck so that they m ght have nore noney left over to pay their
income taxes is sufficiently related to the amount and net hod by
whi ch wages are nmade out as to have an i medi ate and direct
relationship to enployees’ interests at the ranch.

It is certain that Richard' s decision to lay off Juan was
mot i vat ed because of the anger he still felt for the Rochas’ having
wal ked of f their jobs seven weeks earlier. As | have found the
Rochas’ activity to be concerted, Respondent's subsequent |ayoff of
Juan for engaging in such activity ordinarily would have been in
violation of the Act in that it is well established that an enpl oyer
viol ates section 1153( a) by suspending or otherw se discrimnating

agai nst enpl oyees because they wal ked off their

2section 1152 states, in part, "Enployees shall have the right
to. . . . engage in other concerted activities for the purpose of
col l ective bargaining or other mutual aid or protection...."
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jobs to protest a working condition. Anton Caratan & Sons (1982)

8 ALRB No. 83, citing NLRB v. Washington AlumnumCo. (1962) 370
U.S. 9, 50 LRRM 2235.

But nore is required, of course, than nerely proof that the
activity was concerted. Even though activities are found to be for
mutual aid or protection, such activities may be hel d unprotected,
ei ther because the enpl oyees' objective is thought to be
reprehensi bl e or because the neans enpl oyed for carrying out the
concerted design are thought to be indefensible. German, Basic Text
on Labor Law ( 1976), p. 302. Exanples of unprotected conduct are
activities which are unlawful, violent, in breach of contract, or
disloyal. NRBv. Wshington AlumnumCo., 1d.,(1962) 370 U. S. 9,
17, 50 LRRM 2235, 2239.

The matter is also anal ogous to the National Labor
Relations Act’s prohibition frominclusion in a [abor contract of
provi sions which are deened particularly contrary to the interest of
the public or of the enployees. To insist upon the inclusion of
such a provision as a condition of agreenent will constitute bad
faith bargaining in violation of sections 8(a) (5) or 8(b)(3).
Even if many of these illegal subjects can be said to relate to
wages, hours, and working conditions, it should follow that one
ought not be permtted to condition a discussion of nandatory
subj ects on the agreenent of the other party to violate the |aw.
German, Basic Text on Labor Law (1976), p. 530.

In the present nmatter, | find that what the Rochas told
Richard and Eric was that they wanted the Conpany's payroll
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departnent to begin nmaking out two separate checks, one in their
own nane and another in the nane of their children. | nake this
finding for several reasons.

First, | credit Richard and Eric® that this was the
demand the Rochas put to them

Second, Daniel’s rejection of the savings concept that had
been in practice before indicates that he was after sonethi ng
different this tine. Wen Eic heard the Rochas request sone kind of
a deduction fromtheir paycheck, he suggested, quite naturally as it
had been done in the past for the Rochas and ot her workers, that a sum
be w thhel d fromeach week’ s sal ary check as savings.® Daniel rejected
theidea. (1: 97, 100; Ill: 30) But it is not reasonable to

concl ude that the Rochas woul d have wal ked

¥ was very inpressed with Rchard Merritt’s calm polite, and candid
deneanor. He tried very hard to answer the questions posed to him
truthfully, though at tinmes he had difficulty recalling all the facts
W t hout proddi _nP_. But this did not detract significantly fromhis
overall credibility. | was Ipart| cularly inpressed by his honesty in
stating his reasons for the [ayoff which he admtted, in effect, to be
Juan's concerted activity.

Eric's testinony on this subject was sincerely and honestly stated in a
matter of fact, logical manner. Hs recollection of events was good.
Hs frequent | ong pauses before answering a question, which the General
Gounsel interpreted as show ng a | ack of candor, | find to be
consistent wth his generally cautious style in which he was nerely
trying to nake sure that his recoll ections were accurate.

Wil e R chard coul dn't renenber any discussion of withhol ding, had

t he Rochas suggested sone sort of a savings plan, there is every reason
to suppose that R chard woul d have acceded to the request as he had
done the sane thing for Juan in the past.
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off their jobs over the supposed failure of Respondent to deduct

I ncone tax w thhol ding when their nain purpose was not to have to
pay so nuch in taxes at the end of the year and a sinpl e savi ngs
plan, as they had had in the past, woul d have acconpl i shed the sane
thing as wthhol ding. Wy then was the savings pl an rej ect ed?
Logically it nakes sense that what the Rochas real |y wanted was not
just to have the noney saved up at the end of the year to pay taxes
wth but to pay fewer taxes as well; ergo, the idea of putting the
noney into their children' s nanes.

In addition, the Gonpany had | oaned noney to the Rochas in
the past wthout interest and woul d no doubt have done it again so
that they could pay their taxes wth it if this had been what the
Rochas want ed.

Wien the Rochas told the Merritts they wanted checks
wittenin their children's nanes as a solution to their apparently
costly tax problem the clear nessage which this conveyed was t hat
the Rochas wanted to use this device as a neans of cutting down on
their own total incone, thereby evading their full tax liability,
clearly anillegal act. Thus, the objective of the Rochas concerted
activity was not to protest their having to work Saturdays or
Sundays (except insofar as it gave themadditional incone on which to
pay taxes) or to protest Respondent's supposed refusal to deduct
noney for themfromtheir paychecks but rather it was to showtheir
di ssatisfaction wth Eric's and HRchard' s refusal to coomt an

unlanful act.® It was

®Even Daniel's version that he suggested that Eic pay them
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the refusal of Respondent to go along with this plan that caused the
Rochas to engage in the wal kout .

There can be no doubt, as | have previously stated, that
there was a |ink between the Rochas wal king off their job and refusing
to work the weekend of June 9 and Juan's layoff on August 3, seven
weeks later.® Prior to 1984, Juan had worked pretty much ful | tine,

I ncl udi ng shop work in July, August, and Septenber. Even in the sl ower
nonths, |ike August, Respondent was always able to find work for Juan.
Even t hough work sl owed considerably during June of 1984, | have no
doubt that R chard woul d have found work for Juan, as he had done in
the past, had he wanted. The nain reason he didn't want to and the one
stated quite bluntly by himwas that he was still angry and snarting
over Juan's refusal to work during one of the busy weekends of June in
the dispute over his tax liability, conduct which R chard regarded as

I nsubordi nation (XM: 62-63), So Rchard wasn't about to go out of his

way to find extra work for Juan this tine, especially since

(Footnote 35 onti nued)

in two checks, (Juan also testified he wanted two checks), one a
Conpany check and the other a personal one or alternatively, that they
be ﬁal d in cash smacks of illegal intent in that it has nothing to do
wth solving his and Juan's probl emof their naking too nuch noney and
wanting sone kind of a deduction off their paychecks. As a natter of
fact, It is hard to see how any deduction for income tax purposes coul d
hel th their nain problemot earning too nuch and having to pay too
much in taxes.

®¥| find that it was this conduct and not Juan's Union activity
that caused Rchard to lay himoff.
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he was | ooki ng to cut expenses anyway (though this was not a naj or
factor). Furthernore, R chard was not very pleased that the Rochas
had told himat the conclusion of their Monday neeting that they were
going to be looking for another j ob, a fact over which there is no

di sput e.

Wiile it is true that a nain concern of R chard in deciding
to lay off Juan was the fact that he had refused to work on the
weekend, it is also true that it was the illegality of the objective
to be acconplished by the wal kout which |ikew se troubled R chard a
great deal. R chard testified as foll ows:

Q (by General (ounsel) "But you do agree that they did
nention the fact that you di dn't wthhol d taxes?

A They didn't nention to me about w thholding tax. -- They
didn't nention that they wanted ne to hold out or otherw se |
woul d have. V¢ discussed this, oh|' m sure for probably
fifteen mnutes or sonething |ike that, and the only thing
that cane up was they said that they woul d work on Sat urdays
| f IIdv\oulg put it intheir child s nane, which | told theml
woul dn't do.

Q "-- Dd they al so suggest that you issue two checks
i nst ead of one?

A No, they wanted ne to i ssue a check to themand then
to their son for part of their work. They were just
babi es. —.

And that was il |l egal ."

"And did he tell you that the reason he wanted the
check issued that way was so that they woul dn't pay so
nany taxes at the end of the year?

A Wll, yes, that was the reason. They wanted ne to
put that so they woul dn't have to pay the incone t ax. "
(1: 109-110)
Thus, | find that even though Juan engaged i n concerted

activity and even though such activity played a role in the
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decision to lay himoff, such conduct in and of itself cannot be said
to be unlawful in view of the unprotected activity that was the object
of the activity.37 "An enpl oyer may di scharge an enpl oyee for good
cause, bad cause, or no cause at all wthout violating section
8(a)(3) as long as his notivation is not union discrimnation and the
di scharge does not punish activities protected by the Act." L'Eggs
Products, Inc. v. N.L.R.B. (9th Cr. 1980) 619 F.2d 337, 104 LRRM
2674 at 2675-2676. Such being the case, General Counsel failed to

prove one of the elenents of a prima facie 1153( a) case —that the

concerted activity was protected. | reconmend the dism ssal of this

al l egation. 38

"\Wiile | find that Respondent's principal reason for Juan's |ayoff was
| awful only because the conduct bei ng puni shed was unprotected, | want
to nake it clear that | amnot inpressed wth Respondent's other reasons
It supposedly had for the layoff, e. g., Juan's alleged "attitude",
his alleged refusal to work on cotton pickers or the pickup, his not
wanting to put heads on the caterpillars or the alleged "out of control
situation in the shop wth peopl e going and comng too nuch." (XM: 62-
63; XV. 107-109) Here Respondent is sinply overreaching and
exaggerates the nature of these events in an attenpt to shore up its
def ense of the layoff.

*®The First Arended Conpl ai nt al so contains an all egation that Juan was
discrimnatorily denied rehire (Paragraph 15) . However, there was no
evi dence that any attenpts at rehire were nade by Juan, and the General
Qounsel appears to have abandoned any such claimas no reference is
nmade to the subject matter in his Post-Hearing Brief. | recommend the
di sm Isisal of that portion of Paragraph 15 that pertains to Juan Rocha,
as well.
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M. The Layoff of Jose Garcia

A The Facts
1. Wrk Hstory

Jose Garcia began working for Respondent in Novenber of
1979, according to his testinony, or in 1978, according to Eric's.
During his enpl oy, he operated cotton pickers, tractors, conbines,
and a nelon truck (for a very short time). Between the date of his
hire until his layoff on July 25, 1984, Grcia generally worked
continuously with no layoffs. FromJanuary-Mrch or April he
operated a cotton picking nmachi ne and then di sced nostly with the
caterpillar but sonetines on the tractor. FromApril - June or July
he cultivated. (Eric testified he also hel ped prepare the | and for
cotton planting wth the nulcher). Prior to 1984, he had operated
the conbi ne during the wheat harvest but not in 1984. (Wen the wheat
harvest ended, those fields were planted in m | 0.) In past years,
followng the wheat harvest (at the end of July), Grcia would
usual | y be assigned duties such as fixing the cotton spindles on the
cotton pickers in the shop or discing by or on the roads. According
to Garcia, these kinds of jobs were given to hi mbecause there
wasn't ruch el se going on as the tractor work slowed down in August
and stayed that way through Septenber and Gctober. Then in Cct ober
and t hr ough Decenber Garcia woul d operate a ml o harvester and
sonetines a cotton picker. (VII1: 3-9, 12-21; X1I: 125 131)
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2. Whion Activities and Conpany Know edge

Garcia attended the Murray Park neeting and the neeting at
the UFWoffice in Porterville on July 8. He also distributed
authori zation cards inearly July. (VII1: 31-33, 39-40)

Respondent had know edge of his Union support. R chard

testified that in late July, Bric or Mark told himthat one of the
truck drivers had reported that Garcia had been tal king to hi mabout
the Lthion. (I : 75-76) In addition, Garciatold Eic that he was a
LUhi on supporter, as Eic acknow edged. Eic testified that in Md-
July he was out at the field early in the norni ng where Garci a was
supposed to be cultivating cotton, and he noticed his absence. Later
he asked a worker, Genaro Tol edo, what tine Garcia had started work
that norning and was told it was 7: 00 a. m., a half hour after
starting tine. Wen Eic heard this, he testified he becane a little
“riled up" as he felt Garcia was padding the tine sheets and
confronted Garcia with this accusation.® Garcia becane a little
angry, nade a derogatory renark about Tol edo and then announced, "wel |,
we're going to bring the unionin." H&ic testified that he replied,
"not on this ranch you're not."4° (XlI11: 153-154; XV} 70)

®Eic testified the padding the tine sheet allegation played no role
in his subsequent decision to lay Garcia off.

“Grcia s testinony differs in the sense that he has Eric initiating
the conversation about the Union by asserting that he (Eric) knew of
Garcia' s (and others) intent to bring in the Uhion. The difference is
not inportant as we are only concerned here with the fact that _
Respondent di d have know edge of Garcia's Lhion activities a short tine
before his July 25 | ayoff.
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3. The Layoff

Garcia was laid off on July 25, 1984. FEric testified that he
did so because the cotton cultivation was w nding down with no nore
work to be done, and he needed Garcia's tractor to replace one that
had broken down and to connect it with an inplenent that nade ditches,
wor k whi ch, according to Eric, Garcia had not previously done. **

Eric also testified that he figured Garcia. would be taking
of f anyway to work at another ranch picking grapes which he did,
according to Eric, alnost every year prior to 1984 after the
cultivation work sl owed down in August and Septenber. Eric testified
that when he laid Garcia off, he "-- asked himif he could find work
pi cking grapes until we needed himagain and | told himto check back
with meinthe fall when we start picking cotton. "*? (XI11: 133; XV
100)

Eric further testified that though the mlo cultivation was
still being performed and continued for four nore weeks (until the end

of August), he decided not to place Garcia into the mlo

“n rebuttal Garcia testified that during his enpl oy wth Respondent,
he OEeraIed the tractor hooked up wth a bl ade whi ch nade ditches, two
or three tines during 1983 and one or two tines during 1982. He nade
no ditches in 1984 and couldn't recall if he nade any during 1981.
This work was assigned himby Eric. (XM: 75-77, 88-89) | credit
this testinony. Garcia was a mature, self assured, convincing w tness.
He was especially certain that he had prior experience making these
Eltches, a matter, of course, that he would be in the best position to
now.

“Grci a denied that he ever left Respondent's enpl oy during August or
Septenber to pick grapes. Garcia testified, however, that he pruned

gr apes PFIOF to 1984 during Novenber or Decenber while continuing to work
nights tor Respondent. (XM : 79-80) Conpany records show
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work because this woul d nean that he woul d have to lay off someone
else. (XIll: 132) GCarciatestified that at the tine of his layoff,
at |east four other workers with less seniority than he renained on
the payroll, Hunberto Cervantes, Benito Mreno, Pal emon Del gado, and
| smael Acosta.*® Two other tractor drivers, Robert and Janes Thonpson,
also remained. (VIII: 45-48)

4. The Attenpts at Rehire

| credit Garcia's factual account of his attenpts to be

rehired by Respondent following his [ayoff. Garcia testified that
four weeks after his layoff, he began going to Respondent's weekly to
ask Eric for work. Each time Eric told himthere was no work until
the cotton picking machines started up again. On sone occasions Eric
told himhe would call if work became available. During the 2nd week
in Cctober, Eric told himthat the cotton season was al nost ready to
start and that as soon as it did, he would go to Garcia's house and
tell him (Garcia observed that the season had actually started at

that time as workers were already picking. (VIII: 50-52, 56) ) .

(Foot note 42 Conti nued)

that Garcia was not absent fromwork during August or September of
1982 ( G. C. 11&, t hough he was absent the weeks ending Septenmber 3 and
10 of 1983. g . C. 6) Garcia testified he could not remenber where
he was during those two weeks, but he was not picking grapes (XVi:
79-82) Records were not introduced into evidence for any of the
other years prior to 1984. For reasons that will appear obvious,
infra, it will not be necessary to resolve this conflict in testinony
between Eric and Garci a.

43Cer\_/ant es, Delgado, Mreno, and Acosta all signed the August 6
Petition (G. C. 17), but the evidence fails to establish that
Respondent was aware they were Union supporters prior to that date,
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Garcia was rehired to disc nel ons on Decenber 4, 1984. On
the day he was hired back, Garcia observed cotton pickers preparing
t he machines. He recogni zed Hunberto Cervantes and Robert Thonpson
and six other workers he had not seen working on those nmachines
before. At the time of his testinony in this hearing, July 2, 1986,
Garcia was still enployed by Respondent. (VIII: 53-54, 58, 7-8)

B. Analysis and Concl usions of Law
On April 8, 1985, Respondent infornmed a Board agent for the

ALRB that the reason Garcia had been laid off was because of a |ack of
work when the cotton cultivation was over and that the “[r]emai ni ng
tractor driver (sic) worked between 10 and 45 hours per week, due to

| ow wor kl oad. " ** (G. C. 28) However, Conpany records submtted at the
hearing do not bear this position out. O those enpl oyees who
remained cultivating mlo -- Hunmberto Cervantes, Joseph Garci a,

Robert Thonpson, Benito Mreno, Palenon Del gado, and |snael Acosta --
the payroll records reveal that with the exception of Thonpson, they

all worked far nore than

44Respondent did not nention the additional reason, mentioned by Eric
during the hearing, that Garcia's tractor was needed to 8|ve to
anot her driver to make ditches, which Garcia had supposedly never done
in the past. General Counsel argues that this omssion is evidence of
Respondent's shifting reasons for its action and anounts to an .
i nconsi stent statenent. | note that Respondent has not abandoned its
original reason but nerely added another one. | amnot convinced that
this "omssion" is, in fact, clearly an inconsistent prior statenent.
gSee Brooks v. WIIlig Truck Transportation Co., (1953) 40 C.2d 669,
75. Though the failTure of Respondent to mention this additional
reason for the layoff, which it now urges uPon me wth as equal a
fervor as the ori gi nal reason, is evidence to be considered in
aSSBSSIn% the overal | credibility of Respondent’s true intent in
taking the
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10-45 hours set forth in Respondent's letter to the ALRB.* In fact,
the records show a substantial anount of work over 45 hours throughout
the late sumer and fall of 1984. (G. C. 2) Thus, | find that one of
Respondent's asserted reasons for the layoff -Iow workload* - was
untrue. Wiere a respondent's asserted reason for discharge is proven
to be false, the Board can infer that there is another, unlawful
motive which the respondent desires to conceal, where surrounding
facts, such as anti-union animus tend to reinforce that inference.

The Garin Co., (1985) 11 ALRB No. 18.

Thus, there is just no reasonabl e explanation why Eric could
not have assigned Garcia mlo cultivation duties, especially when it
was known he had performed these duties in the past. At first, on
direct examnation, Eric tried to justify his action on the rather
t enuous grounds that to place Garcia in the mlo would have upset

sonme of the mlo cultivators already working. But this

(Foot note 44 Gonti nued)

actionit did, | do not agree that Respondent has thereby
“shifted" the reasons.

“The week endi ng August 3, Joseph Garcia (hired only about a nonth
bef ore) worked 69 hours, Del gado, 70 hours, Moreno, 60 hours,
Cervantes, 67.5 hours and Acosta 70 hours. The week endi ng August 10
shows Joseph Garcia working 66 hours, Mreno, 50 hours and Cervantes
5(35(;/2 CTh% week of his |ayoff, Garcia had worked as nany as 44 hours

% Though Conpany records shows a sonewhat reduced production of cotton
bet ween 1983 and 1984, they al so show a dramatic I1ncrease in mlo
production. (G. C. 19)



0,

justification hardly seens convincing in view of the Conpany's prior
attenpts to find a place for Grcia, the nunber of years he had

wor ked for Respondent, his overall record,47 and the relative junior
status of many of those that remai ned. *® Even Eric was forced to

| ater admt on cross-examnation that the feelings of displaced mlo
cultivators was, at best, a mnor consideration. (XV. 50)

Anot her reason that Eric laid Garcia off was that he
supposedl y needed his tractor to make sone ditches which, according to
Eric, Grcia had not previously done. But Garcia testified credibly
both on direct and rebuttal that he had made ditches before, though not
frequently. (VII1I1: 91-92; XM: 76-77). It remains a nystery why
Eric woul d not have known this. Assum ng arguendo that he had
honestly forgotten Garcia's prior experience, it seems strange that
at the point of taking Garcia's tractor fromhim Eric would not have
asked if he had ever made ditches before. Mreover, given the
Company's prior attenpts to keep Garcia enployed in the past and his
| ong seniority, why would Eric not have assigned himthis work

anyway, including any further training

“'Richard called hima good worker. (1 : 123)

48For_exanr)Ie Joseph ChrC|a had only been enpl oyed since the first
week inJuly (G. C
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that it supposedly would have entailed. %

Li kew se, Eric's contention that Garcia had participated in
the grape harvest in the past, even if true, was not a reasonable
justification for laying himoff. Eric suggests that Garcia was
selected for |ayoff because he regularly, along with members of his
famly, left Respondent's enploy anyway to pick grapes at another
ranch so there was no big deal about letting himgo.

There are two main problens with this explanation. 1In the
first place, Eric testified that each year prior to 1984, after the
cul tivation work had slowed down a bit, Garcia would |eave
Respondent's to pick grapes in |late August or Septenber. (This would
conformw th Mark's estinmate as to the starting time of the grape
harvest as |ate August, early September. (XIV: 124)) But inthis
case Garcia was not |et go at the end of August or beginning of
September, but at the end of July, a full nmonth, at |east, before the
conmencement of the harvest.

Second, Eric testified that when Garcia participated in the

grape harvest, he usually stayed away 1-2 weeks. If Grica's

YEric testified that he was aware that Garcia had operated the

ditcher before, but clainmed he had never nade any ditches. Though

Eric asserted that the making of ditches was different fromthe kind

of work Garcia had been doing with the ditcher, e. g., Ilevelling,

knocki ng down, etc, he never explained what this supposed difference

Eonsisted o{ or why Garcia couldn't have been easily trained to doit.
XiI1: 134
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participation in the grape harvest only took 1-2 weeks, why lay him
off at all? Wy not just allow himto do what he supposedl y had

al ways been allowed to do - participate in the grape harvest and
then report back to work with Respondent when it was all over? After
all, even assumng arguendo that Garcia had been in the grape
harvest virtually every year, including 1982 and 1983, around | ate
August/early Septenber as Eic had testified, Respondent never had
found any necessity to lay himoff before. It is also clear that
Garcia on this occasion had never requested any tine off to pick
grapes, which Eric acknow edged. Wy should Eric have taken it upon
hinself to decide that Garcia should be picking grapes at this time
and |ay hi moff?%

The General (ounsel established a prina facie case of
discrimnatory |layoff. The burden then shifted to the Respondent.
There are several factors that cause ne to conclude that Respondent
failed to carry that burden and could not showthat it woul d have
laid off Garcia irrespective of his strong Uhion support, as
follows: 1) the fact that Garcia had worked full tine every year
since 1979 and had never been laid off during any summer bef ore;

2) the fact that Eric could not explain why this summer was
different; 3) the fact that in the past Respondent had al ways bent
over backwards to find Garcia work during this sane tinme period when

things slowed but not this tine; 4) the fact that

|t is worthy of note that Eric provided no testinmony of Garcia’'s
response to Eric's alleged question to himat the tine of the | ayoff
as to whether he could find work picking grapes until he was needed
again. (XlII1l1: 133) (There was a response supposed! y
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Respondent did not show that | ow work | oad necessitated the | ayoff;
5) the fact that Garcia was not offered either mlo cultivation or
di tch maki ng work, when he had done both kinds before; 6) the fact
that Garcia had nade ditches in the past for Respondent, yet had his
tractor taken fromhimon the grounds that he had not; 7) the fact
that Respondent failed to nention this tractor natter inits letter
to the ALRB Board agent. 8) the fact that Respondent's excuses for
not retaining Grcia—+that to do otherw se woul d be upsetting for
wor kers al ready enpl oyed who mght have to be laid off and that
Garcia was going to be participating in the grape harvest anyway--
were both pretextural; 9) the fact that just a short tine before
Garcia' s layoff, the Wnion canpai gn had been heating up to the
extent that Ybarra had been called in to neet with the Merritts and
hel p organi ze a "pro- Conpany" canpaign to take effect shortly
thereafter; and 10) the short tinme that transpired between
Respondent' s first know edge of Garcia' s Union support and the tine
of his layoff.

It is also clear that Respondent failed to rehire Garcia to
work on the cotton picking nachines in Qctober or at any tine during

the cotton or mlo harvest despite the fact that Eric told

(Foot not e 50 Cont i nued)

fromGrcia but not to the question). dven the inportance of the
question to the reasons for the [ayoff, the omssion of an answer
casts doubt on Respondent’'s position that Garcia was |laid off because
he was about to | eave Respondent's enploy to join a grape harvest.
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himthat he would notify himwhen work started up again. The fact that
wor k becanme available during the tine Garcia had made a proper
application, the fact that new workers were hired, and given the other
circunstances of this case that led to Garcia's discrimnatory |ayoff
can only lead to the conclusion that it was Garcia's previously
expressed strong support for the UFWwhich played the decisive role in
Respondent's decision not to rehire him at |east until Decenber 4,
1984.

| recomend that Respondent be found to have viol ated sections
1153(a) and (c) of the Act.

VITIl. The Layoff of Manuel Montanez

A.  The Facts
1. Work History

Wien Montanez first came to work for Respondent in 1982,

Eric put himto work on the caterpillar (after a brief and apparently
unsuccessful try, according to Eric, on the conbi ne) which he continued
to drive until the spring of 1983. At that point he left the enpl oy
of the Conpany to work at another ranch, returning in the wnter of
1983. Won his return and during 1984, he did a variety of different
kinds of jobs for short periods, e. g., welding, planting nelons and

mlo wth the tractor,

>I\bnt anez testified that he did not go to work for Respondent until
Novener of 1983, but he was in error as npany records ( G. C. 26)
show hi m conmenci ng work in 1982.
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cul ti packing , hoeing, weeding, cleaning valves, cutting and burning
grass wth chemcals, and hoeing around the area where Eric's
grandnother lived. Hs last job before his layoff by Eric on July 30
was spraying grass in front of the office. (IV: 76-83; V. 4-7)

Eric testified that Mntanez had not worked previous sunmmers
as he had gone to work for this other ranch. According to Eic,
Montanez wasn't a bad caterpillar driver but was not as satisfactory
on sone of the other jobs; he did not el aborate. (XI11: 139-144)
Rchard testified that he was a good worker. (I : 129-130)

2. The Layoff and Attenpts at Rehire

Eric testified that at the tine of Montanez |ayoff, July
30, the cultipacking was over, there wasn't as nuch hoei ng goi ng on
as before, and the Gonpany was cutting back. But Mntanez testified
that at the tine, he was spraying an 80 acre field and had only
finished about 20 acres. He further testified that there was plenty
of work going on. Though he didn't see any hoeing, he testified
that there were irrigators working, workers raising the nel on vine,
and shop work available. (V: 25-26)

Uoon hearing that he was being laid of f, Mntanez asked
about work in the nelons, and Eic told himhe didn't hire those
peopl e but that he would talk to Earl and naybe they'd call himin
one or two weeks. Mntanez next asked about packing shed work. Eic

told himthat they had already gotten their crewlined up as
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it was late July and they had begun the packing. Eric also told him
that he'd have to see Earl. (I1V: 109; XII: 144)

The Monday following the July 30 layoff, Mntanez returned
to ask Eric for work and was told that he had al ready been infornmed
there was none and for himto go to Tipton52 to the packing shed and
talk to Earl. He did. Earl told himthat work was slowin the
mel ons and that in any event, only enpl oyees who had al ready worked
for himfor four or five years were being selected. But Earl added
that when there was nore nelon crop, he would call Montanez or have
Eric do it but for himto keep checking in the meantine. Montanez
testified that he went back to Tipton on several occasions, beginning
3 or 4 days later (August 2 or 3), and that each time he woul d
ei ther see Earl who would send himto Eric or vice versa. On one
occasi on he spoke to Richard. He was never given any work. (X V:
110-115) ( XVI: 27-28) (1V: 111-112)

On cross-exam nation Earl testified that Mntanez asked him
for work one time in late July or August and that he- woul d have
hired himif he had needed himat the tinme. He then testified that a
position did indeed becone available but he didn't contact him
(XI'l: 6). Onredirect, for the first tine, Earl testified that the

reason he failed to contact Mntanez for

52Tipton was approximately 5-6 mles fromMntanez' horme. (1 V;
11-112)
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this position was that he had observed hi mworking on the ranch and
concl uded that he couldn't really handl e shed work as he (Montanez)
seemed to have nore problens than nost enployees in driving the disk
and al so had a tendency to talk to others on the job when he should
have been working. In addition, Earl testified that as nel ons peaked
around the 5th to 15th of August and then declined after that, it
usual 'y worked very well for himto make those jobs available to

Ti pton hi gh school kids who were anxious for summer work, even for
just 2 or 3 weeks, and who were preparing to go back to school just
about the time they would have to be laid off anyway. Furthernore,

t hese high school kids tended to cone around the packing house every
day | ooking for a job and could be hired on the spur of the noment.
Earl also testified that the positions that becane avail able were

mai nly on the | oading dock and that they were filled by the high
school ers because they took directions well and could nove at a rapid
pace. (XIl: 84-86, 92-93)

Mont anez applied for work again during the cotton picking
season, either in Cctober or November. Upon his arrival at the field,
he noticed that all the cotton picking machines were in operation and
that there were quite a few new workers. Eric told himthat those
wor kers were nmachine operators, that he didn't have any work for him
and that he should go see Earl. Eric testified he didn't want
Mont anez driving a conbi ne because of what he considered to be an

unsatisfactory performance back in 1982
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so he told himto cone back in a couple of weeks when they woul d need

caterpillar drivers.®®

3. Union Activities

Mont anez attended the Onion meeting at Mirray Park and the
one on July 8 at the Porterville UFWoffice, the one which David Garay
al so attended. He also attended the meetings at the Rochas house,
spoke to workers about the benefits of unionization, and asked workers
to sign authorization cards, including Jesus Robledo. (1V: 83-91)

Followi ng his layoff, he continued his Union activities. In
the early part of August (probably around the first two weeks) on a
daily basis he acconpani ed UFW organi zer Jesus Villegas to Respondent's

k. % Mont anez al so

mel on fields where he was observed by Richard and Mar

signed the August 6 Petition. (G.C. 17) (IV: 93-97, 100-101, V. 27)
Montanez testified that on July 23 he was going to get a

tractor when Eric asked himto help get another tractor at another

ranch. As they rode along in Eric's pickup, Eric asked himif he

>Mont anez testified he could not renenber if he had ever operated a
mechani cal pi cker for Respondent but that he had operated one at his
ﬁ_rew ous enpl oyer, information which he conveyed to Eric at the tine of
is hire. (1V: 116-118; X|: 144-146)

>Both R chard and Mark confirnmed that follow ng his Iayoff they did
observe Montanez on occasi ons when he was assisting the UFW
representative in attenpting to organi ze Respondent’™s workers.

(1: 77-78, XV 45-47)

-63-



knew what was going on at the ranch. Wen he asked, "what ?", Eric told
himthat " . ... we knowthe unionis going to conei n. . . . that Johnny
Rocha already is talking to Chavez....">> (1V: 106-107) Mntanez told
Eric that he didn't know anything about the Union.

(1V: 107)

B. Analysis and Concl usions of Law

In analyzing the legality of the Mntanez |ayoff and
subsequent alleged failure of Respondent to rehire him it nust
initially be determ ned whether Respondent knew about Montanez' Union
activities at the tine of his discharge on July 30 and if so, when it

became so aware. The Ceneral Counsel argues, inter alia, that

Respondent becane aware of these activities through part-time

supervisor David Garay, who attended the July 8 UFWneeting and saw

56

Mont anez t here. On the other hand, Respondent takes the position

that Garay was not a supervisor at

*Eric denied ever telling Mntanez that Juan was speaking with Chavez
or that he knew the Rochas supported the Uhion. (XII1: 155) Though I
have credited Eric before, | do not believe himhere. | credit
Montanez and find that Eric's inquiry amounted to unl awf ul
interrogation. Mntanez was an extrenel y bel i evabl e w t ness who
inpressed ne wth his candor, sinplicity, clarity and nenory of events.

*Conversely, prior to July 20, Garay woul d have to be classified as a
unit enployee for all purposes, even if an el ection had been held
during that tine. J. (perti, Inc., et al. (1983) 9 AARB No. 7. Thus,
there cannot be nor is there any clai mof unlawful surveillance in
Garay's attendance at the UPWneeting as he had a right to be there.

In fact, even if he had been a supervisor at the tine of the neeting,
theI facts indicate that he was invited to the neeting and never asked
to | eave.
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the tine, and further, that there is no evidence that Garay ever
tol d anyone fromthe Conpany that he had seen Montanez at the
neeti ng.

O July 20, 1984 Garay commenced his supervisory duties in
t he packi ng shed as this was when the season began. (G. C. 24) As of
that noment, his know edge of the Uhion activities of Mntanez and
others was inputed to Respondent unless there was credited testinony
in the record that his know edge of such activity was not passed on
to the higher nanagenent officials who were the ones that nade the
decision to take the adverse action agai nst Mntanez. (George Lucas &
Sons (1985) 11 AARB Nb. 11. There is no such specific evidence.

Garay testified that he saw Montanez at the Union neeting on July 8.
He later told Earl that the Rochas were present and testified that
he did not tell himthat Hunberto Cervantes and Jose Garcia were
there because they were friends of his. He did not specifically
deny telling Earl that Montanez was there and testified that Mntanez
was neither friend nor eneny (Xl I: 168, 183, 185-186). Inny view
the burden was on the Respondent to prove by credi bl e evi dence t hat
Montanez was definitely not one of the nanes given to Earl. In this
way the Conpany know edge i nputed to Respondent through Garay' s
assunption of his supervisory position coul d have been ref ut ed.

George Lucas & Sons, id. But the evidence submtted was too vague

and anbi guous to support Respondent’'s position that this infornation

was never passed on. The Respondent failed to carry
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| find, therefore, that as of July 20, Respondent, through

Garay, was aware that Mntanez was a Union supporter.58
| also find that the General Counsel has nmade out a prina

facie case of discrimnatory discharge. Here, in addition to the

| ayof f just ten days after the know edge of Montanez' activity was

i mputed to Respondent, there is a substantial record of anti-union

animus, characterized by threats and interrogation.

In Foster Poultry Farns (1980) 6 ALRB No. 15 a | ow | evel

supervi sor received a union authorization card fromone enpl oyee. That
know edge was held to be attributable to Respondent. A short tine
afterwards, the enployee was discharged. The Board found that the
timng of the discharge, occurring shortly after Respondent becane

aware of the enployee's Union activity, the

"Garay was not a sharp, direct wtness, and sonetines wandered and
nuddl ed t hrough the answers in a kind of streamof consciousness
delivery. There was always the possibility that not the whol e story
was being told, not because he didn't want to tell it but because it
was too disorganized in his own mnd for it to flow forward
naturally. This only enphasi zes the need for nore specific evidence
of whether Garay declined to nention Montanez to Earl. The problemis
that what we are left wthinthis record is that Garay was aware of

t he consequences of turning over the nanes of his friends who attended
the UPWneeting to Earl, yet didn't necessarily consider Mntanez a
friend. The inference is that Mntanez, not being a friend of Garay'

S, was not therefore protected by him

¥ course, there is no question that R chard and Mark both directly

becane aware of Montanez' Union activity in early August, around the
tine he was applying for rehire.
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procedure used in discharging him in light of Respondent's anti-
uni on ani nus as evidenced by its unlawful interrogation and threats,
reveal ed that a prima facie case of discrimnatory discharge had been
est abl i shed.

But after the burden then shifted to Respondent, | find
that it presented, through the testinmony of Eric, persuasive
evi dence that Mntanez! | ayoff was not due to discrinmnatory factors
but rather was attributable to a lack of work, as denmonstrated by the
odd jobs he performed prior to the event, including hoeing in Eric's
grandnot her's yard, and the short duration of the varied enploynent.

Di d Respondent unlawfully thereafter refuse to rehire
Mont anez? It is the general rule that to establish a prim facie
case of discrimnatory refusal to hire, the General Counsel nust
show by a preponderance of the evidence that the enpl oyees were
engaged in protected concerted or Union activity, that Respondent
had know edge of such activity, and that there was some connection
or causal relationship between the protected activity and the
subsequent failure or refusal to hire. (Anton Caratan & Sons, supra
(1982) 8 ALRB No. 83, citing Jackson and Perkins Rose Conpany, supra
(1979) 5 ARBNo. 20.)

In addition, the General Counsel nust ordinarily show that

the alleged discrimnatee(s) made a proper application for
enpl oynent at a time when work was avail able and was not hired

because of his/her protected concerted or union activity.
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(Kyutoku Nursery, Inc. (1982) 8 ALRB No. 98, citing Prohoroff
Poultry Farns (1979) 5 ALRB No. 9 and G umarra Vineyards, Inc.
(1981) 7 ALRBNo. 17.) (Once a prinma face case has been establ i shed,

the burden of producing evidence to show it woul d have reached the
sane deci sion absent the enployee's protected activity shifts to the
Respondent. (Nishi Geenhouse, supra (1981) 7 ALRB No. 18; Wight
Line, Inc. supra (1980) 251 NLRB 150, 105 LRRM1169.

In this case, the General Counsel has made out a prima facie
case. Two days after his discharge, Mntanez asked Earl for work in
t he packing shed and did so ' on other occasions during the first part
of August. Earl (and Eric) both told himthat the nelons were slow
and that there was no work available. However, Conpany Records
reveal that hiring for the shed was going on between July 30 and the
first week in August (G. C. 4 and 24) . (See also G. C. ' s Post
Hearing Brief, p. 54)

Respondent failed to carry its burden of show ng that
Mont anez woul d have been refused rehire even absent his Union
support. Earl told Mntanez that there was no work avail abl e but
testified at the hearing that he woul d have given himshed work if he

had needed him Having so testified, Earl then stated,

*Among the new hires were Earl Bl evins, Julian Recendez, Juan

Val encia, Nat Vestbrook, Raul Serrano, (olter Wite, Genaro

CE;)n_treras, M ke Myle, Len Gddings, Martin Macias, and Joel
pi noza.
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apparently unaware of any contradiction, that when he did need him he
didn't hire him However, Earl's reasons for not hiring Mntanez
were discredited through the re-cross exam nation by General Counsel
(XI'1: 97-101) Earl had testified that Muntanez had probl ems
operating a disk, but further inquiry forced himto admt that disk
work and nothing at all to do with any of the work Mntanez woul d have
been asked to performat the shed. Earl also had testified that
Montanez tal ked to others on the job too much, but the evidence showed
that nmost of Mntanez' job assignments required himto work al one.
Earl had to admt that his conclusion was based on the fact that
supposedly on just two occasions he observed Mntanez at 'distances of
1/4 and 1/8 mles away tal king to another worker while spraying weeds
and that he couldn't be sure if these discussions were or were not
work related. There is no evidence to suggest this matter was
regarded inportant enough for Earl to either stop and discuss the
problemw th Mntanez or give hima verbal or witten warning.

| find that Earl's reasons for not rehiring Mntanez
despite repeated requests were pretextural. Respondent failed
" .. 1 o rebut the presunption of discrimnation by producing
evidence that plaintiff was rejected for a legitimte non-

discrimnatory reason.. . . Texas Departnent of Community
Aifairs v. Burdine (1981) 450 U. S. 248, 101 S.Ct. 1089, 1094,

cited in Martori Brothers Distributors (1982) 8 ALRB No. 15.

As to Montanez' applying for work as a cotton picker in
Cct ober or Novenber of 1984, Respondent did neet its burden as it
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was able to show through Eric's testinony which | credit here, that
Mont anez had worked on a conbine in the past but had failed to do so
to the Conpany's satisfaction. Mntanez did not rebut this
testinony. It will be recalled that one of the things stressed by
Respondent in the selection of drivers for its cotton picking
machi nes was whet her the driver/applicant had been a capable driver
in the past. Therefore, Respondent's rejection of Mntanez
application for work as a cotton picker in Cctober and Novenber was
for legitimate, non-discrimnatory reasons. In addition, Montanez
testified that all the cotton picking machines were in operation
when he arrived at the field to ask for work. Thus, there was an
I nsufficient showi ng that work was avail abl e when he appli ed.
Finally, the General Counsel did not show that there was work
available in other job classifications at this time that Mntanez
coul d have been given.

| recommend that Respondent be found to have viol ated
sections 1153(a) and (c) of the Act.

| X.  The Layoffs of Ismael Acosta, Ricardo Sal azar, and

Jose Rodri guez
A The Facts

1. Work Hstory of Ismael Acosta

| smael Acosta first cane to work for Respondent in 1980 and

fed cattle, performed pre-irrigation work and irrigated the cow

pasture. He did not, however, irrigate the cotton, mlo, or melon

fields. The cow pasture work, which merely involved the
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setting of valves, was the only irrigation work he ever did. During
1980 I smael was involved in a serious notorcycle accident. He
remai ned i n Conpany housing for a few nonths and then left for Mexico
where he renained for around three years. He did not return to
Respondent's until June of 1984 where he worked until his layoff in
August .

During 1984, Isnael carried alfalfa bal es, haul ed hay,
opened and cl osed val ves on the punps, drove a small tractor and did
irrigation prep work. Fromthe first part of August until his |ayoff
on August 27 or 28, he planted single rowcorn or mlo and did
cultipac work. Ismael testified that at the tine of his layoff the
cultipac work had finished. He also did irrigation prep for the mlo
during this last period of his enpl oynent. R cardo Sal azar and Jose
Rodri guez worked with |Ismael during 1984 doing irrigation prep work. ¢
(111: 54-60, 100-105; X 63-65)

2. Isnmael's Lhion Activity

Isnmael testified that during one of the tines that | abor
consul tant Ybarra addressed the workers, he al so spoke up and

asserted that the workers were wth the Union and woul d conti nue

®lrrigation prep work consists of getting the irrigation equi pnent
ready for irrigation such as uncovering the valves, placing the

pi pes, and shovel work. This work takes place after the cul tivation.
Mark testified that cul tivators Robert Thonpson, Joseph Garcia, and

Hunberto Cervantes were laid off just prior to Ismael's, Rodriguez,
and Sl azar's layoffs. (XV 66-68§ (G. C.
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tosupport it. (IIl1: 78) Though Yoarra clained that it was not his
policy to pass such information on to the enpl oyer (XI1: 124-131, 139-
143, 148), in fact, Rchard testified that soneti ne around m d- August
Ybarra told himthat Acosta was one of the nore "vociferous" supporters
of the Lhion. (1 : 81)

According to Ismael, one week before he was laid of f, Mark
told himthat he (Mark) was aware that he had signed an authorizati on
card and asked why he woul d do this when he al ways had a job there
when he returned fromMxico. And Mark al so told hi mthat he had
spoken to his brother, Santos, about signing a paper |ike the one he
(Santos) had already signed for the Lhion (referring to G. C. 17)

I ndi cating support for the Gonpany, that Santos had refused, and that he
assuned | smael woul d |ikew se refuse. Ismael confirned that he woul d
refuse. Mrk then shook his head in disgust, and | eft.® (I11: 74-75)

Isnmael also testified that he started wearing a UFWbutton on
his shirt the week before he was laid off and that Mark was in a
positionto clearly seeit. (Il1l: 107, 123) Isnael al so signed the
Petition. (I11: 128-129) (G. C. 17)

®INark deni ed he ever asked Isnael to sign any paper on behal f of the
Conpany. According to Mark, Ismael told himhe had signed an

authori zation card, and he told Ismael not to sign anything unl ess he
knew exactly what he was signing. (XV: 118-120) | credit Isnael's
version of this conversation for reasons previously stated.
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3. The Layoff

On August 27 or 28, Mark told Isnael, Rodriguez, and
Sal azar that the cultivator work and "wi nging out" was over and
that they weren't needed anynore but that they could remain in
Company housing if they wanted. Mark testified that he also told
themthat if he needed themfor work in the nelons "or whatever",
he' d be back to get them (The nelon harvest was just beginning
around thistime.) (XV: 69, 150) (See also VI: 119-120)

4. Work History of Ricardo Sal azar

Ri cardo Sal azar's only enployment with Respondent was in
1984 from May 25 until his layoff at the end of August (XV. 66) .
During that time Salazar cut weeds with a shovel in the cotton,
applied fertilizer to the nelons, irrigated a cotton and wheat
field, and did irrigation prep work. At the time of his layoff, he
had been doing the same kind of irrigation prep work as |smael and
Jose Rodriguez. (VI: 86-90)

5. Salazar's Union Activity

Sal azar attended one Union nmeeting in Porterville prior to
his layoff, signed an authorization card and the Petition. He also
di scussed unioni zation with co-workers at the Rochas' house. (VI:
91-95) (G.C. 17) Salazar testified that on August 7, 1984, the day
after he signed the Petition, he, along with co-worker, Rodriguez,
were preparing for melon irrigation when Mark approached them and

asked if they signed authorization cards, and
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both replied that they had.® (VI: 109-113). In addition, though
Sal azar did not nention it in his testinmony, his uncle, Pablo
Cebal l os, testified that he (Sal azar) wore a union button to work and
that Mark asked Salazar "if he, too, or if he also had the button",
and Sal azar replied that it was for the protection of his work. (X:
18-19)

6. Wirk Hstory and Union Activity of Jose Rodriguez

Rodriguez did not testify. He was first hired sometime during
the week ending June 22, 1984 ( G. C. 2) and worked for Respondent
until his layoff at the sane time as Ismael's and Salazar's. As
mentioned, at the time of his layoff, he was also doing the sanme kind
of irrigation prep work that they had been doing. (XV: 65-66)

Rodriquez signed the Petition and, according to Sal azar,
admtted to Mark that he had signed an authorization card. (VI: 109-
113)

7. The Alleged Refusal to Rehire

Mark testified that two days after they had been laid off,

| smael, Rodriguez, Salazar, and Santos Acosta, infra, saw hi mworking
inamlon field and asked if he intended to use themanynmore. He
replied that he didn't know but that if he did need

2Mark had al'so told all eged discrimnatee Jose Estrella, in a
conversation in which authorization cards were mentioned, to stay away
from Sal azar and Rodriguez as they were not his (Estrella's) friends.
(VIl: 58-59)
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them he would cone and get them \hen Isnmael asked about unenpl oyment
conpensation, Mark testified that he told himto go ahead and apply.
Mark never called any of themfor work testifying that the Garays never
contacted himfor additional workers which they woul d have done had
there been positions available. Mirk also testified that none of the
group ever asked himfor work again.® (XV: 69-72) (See also VI: 124-
126)

B. Analysis and Conclusions of Law

The General Counsel has made out a prima facie case that
| smael, Sal azar, and Rodriguez were discrimnated agai nst because of
their Union activities. Ismael was such an outspoken Uni on supporter
that Ybarra reported himto Richard. Salazar and Rodriguez, in
addition to signing the Petition, also admtted to Mark 2-3 weeks prior
to their layoff, that they signed authorization cards after being
Interrogated by himabout it. Mrk's aninus towards Union supporters
has been previously shown. Mre specifically, Mk had told Ismael not
to talk to the Rochas because they were bringing the Union in and that
those who went with the Union would not have work. He also asked him
why he would want to sign an authorization card. In the case of
Sal azar, Mark told himthat if the Union came i n, the ranch would be
sold. (VI: 96-101)

% snael testified that the week following his |layoff he applied for
rehire around 3 tinmes, and that the reason he did not return again to
seek work was because he had spoken to Mark several tinmes already and to
continue to do so seened useless. (I11: 90-95)
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At that point the burden shifted to Respondent to show that
the three alleged discrimnatees woul d have been laid off even in the
absence of their protected conduct. Wight Line, supra (1980.) 251
NLRB 150, 105 LRRM 1169, 1174-75; Martori Brothers Distributors v.
Agricul tural Labor Relations Board, supra (1981) 29 Cal.Sd 721, 175
Cal .Rptr. 626; Nshi Geenhouse, supra (1981) 7 ALRB No 18. |

bel i eve the Respondent has carried this burden

It is the General Counsel's position that the main reason
for the layoff of Ismael, Salazar, Rodriguez, (and Santos, infra,
was not so nuch their participation in Union activities as it was the
fact that they supposedly engaged in concerted activity by
participating in a California Rural Legal Assistance (hereafter
"CRLA") investigation of allegations that the Conpany provided
housi ng which they occupied by the cattle pens was bel ow standard. To
support this claimGeneral Counsel points to the August 9, 1984
letter (Resp's 2) requiring the enployees involved to nove to other
facilities as being close in tine to the CRLA investigation and much
further in tinme fromthe event that supposedly was the reason for the
move - the May 5 (G nco de Mayo) party that caused the cattle to
break out of the corrals and to cause damage. The General Counsel
argues that Respondent noved its enpl oyees to another location as a
pretext to prevent the CRLA access to the old location in the cattle

pen area. (See G. C.'s Post-Hearing Brief, pp. 94-98)
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O course, the difficulty in General Counsel's claimis
provi ng that Respondent ever had know edge of the CRLA investigation
inthe first place. The General Counsel recognizes the problem
calling the evidence circunstantial. (G. C."'s Post Hearing Brief, p.
95) In fact, the only evidence bordering on know edge in 16 days of
hearing was the brief testinony of Pablo Ceballos. Ceballos
testified that he allowed CRLA people to take a photograph of him
i nside his house by the cattle pens and spoke to a woman about
housi ng conditions twice, once for three mnutes and another time
for half an hour. The first visit occurred about a week after the
Conpany had received the Petition (G. C. 17), which would nake it at
the earliest August 13. The second visit occurred the follow ng
week. According to Ceballos, right after the first visit, Mark told
himthat " . ... he didn't want too nany people there and that he
knew that they had come over to photograph the housing." (X: 71).
Cebal | os denied this. Mrk then said that "if they should cone out
again, for me to run themoff, because they scared the cows." ( X:
71) Ceballos told himthat it was his (Mark's) ranch and he shoul d
be the one to run themoff. (X: 66-71)

Fromthis sketchy account, | cannot take the initial
evidentiary |leap General Counsel would have ne take and concl ude
t hat Respondent was aware that the CRLA was conducting an
investigation on its property. |In the first place, Ceballos' first

contact with the CRLA was around August 13, according to his
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testinony, and the Gonpany's directive to nove fromthe cattle pens
was issued on August 9, before the CRLA neeting wth Cebal | os.
(Resp's 2) Second, Mark's comment that he knew" . ...t hey had cone
over to photograph the housi ng" does not, wthout nore, lead to the
concl usion that Mark knew the Gonpany was under investigation by an
outside organi zation. And finally, and nost inportant, even if it
coul d be concl uded that Mark knew about the CRLA investigation, there
IS no evidence that he knewthat Sal azar, Rodriquez, Santos or even
| smael were actively involved init.®
Respondent showed that it had a | egitinate busi ness reason for

laying off Isnael, Salazar, and Rodriguez. Al three were irrigation
prep workers at the tine of their layoff. As such, their work was
intinmatel y connected wth that of the cultivators, e. g., Hinberto
Gervantes, Robert Thonpson, Joseph Garcia, as it followed it directly
intine. Wen the work for these cultivators ended at the end of
August, they were laid off. It should not be surprising therefore,
that the irrigation prep workers who were dependent upon the
cultivators for their work would, a fewdays |later, be laid of f, as
well, as their jobs had cone to an end.

But the General ounsel points out that the Gonpany payrol
records (G. C. 3) showthat Pete Garay hired a nunber of

¥Let us suppose that Mirk was aware that sonething was goi ng on at
the Gonpany’s housing and that there was a possibility that, based on
t he phot ographs, sone kind of an investigation by sone group was
occurring or could at sone point ensue. But there is still a
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workers for the melons at a time when Isnmael, Salazar, and Rodriguez
were being laid of f. Thus, the General Counsel's theory is based
upon the proposition that Respondent's discrimnatory intent is shown
by the fact that it did not take these three Ranch enpl oyees and

i mredi ately transfer themto the melons, despite the fact that the
evi dence denonstrated that both Pete and Pedro Garay traditionally
hired their own crews, and Richard, who had never hired people for
the nelons, would sinply rely day to day on whonever the Garays
selected to show up. (XVI: 33)

When Mark told Ismael, Salazar, and Rodriguez at the tinme of
the layoff that if there was a need for themin the nelons he would
contact them he did not nean he would interfere wth the Garays
normal selection of their crews. Wat he meant was that he woul d
hire themif the Garays put out the call, as they had done on a
smal | scale in past years, for additional melon workers after the
season was in progress. Though Ranch enpl oyees were sonetines sent
to the melon harvest to drive the trucks or harvest the nelons, the

record evidence is that the nunber used in 1984

(Foot note 64 Conti nued)

failure of proof that this activity was concerted. Furthernore, the
evi dence does not convince me of General Counsel's claimthat
Respondent, having gone to all the trouble to provide better |iving
conditions so as to avoid sone kind of a pharPe of inadequate
housing, would then turn around a short time [ater and fire the _
occupants of the housing for bringing it to Respondent's attention in
the tirst place. The evidence sinply fails to sustain this

position).
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was bel ow that of other years, ®° for one reason because the Garays had
| ost a grape contract w th another enployer the result of which was
that workers fromhis crews were no longer |leaving the nelons early to
work in the grapes. There was no evidence to suggest that the Garays,
after having filled up their crews wth their regul ar workers,
thereafter refused to fill any vacancies w th Ranch peopl e who were

Uhi on supporters or that the Garays, in fact, did contact Mark for
additional workers but that Mark deliberately refused to pass the word
on to Wion supporters and specifically to, Ismael, Sal azar, and

Rodr i guez.

What the General (Counsel needed to show to prove his case was
that ot her Ranch enpl oyees, who were not Unhion supporters, were offered
work in the nelons rather than being laid off or alternatively, that
after the Garays filled their crews and then requested additional
workers, if they did, that those positions went to Ranch enpl oyees who
were supportive of the Conpany's position. The fact that the General
Gounsel makes no such argunent displays the weakness in his case. He
cannot argue such a position because the evidence w il not support it.

The General Gounsel further argues that Respondent was

obligated to place the three all eged di scri mnatees here anywhere in

®R chard thought that no one fromthe Ranch had worked in the
nelons in 1984. But Mark, who was probably in a better position to
know, testified that 3 workers -- Porfirio Barajas, Juan Del gado,
and Jesus Robl edo - worked in 1984 driving nelon trucks. Both

Baraj as and Del gado were strong Uhi on supporters and signed the
Petition. (G.C.. 17).
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t he Conpany, thereby causing the displacenent of three other workers
based upon the Conpany's "practice of giving |onger term enpl oyees
preference in work assignments.” (G. C.' s Post-Hearing Brief, p. 101)
But such a policy could not have been intended to apply to the alleged
di scrimnatees, all of whomwere basically new workers that summer.
Nor is there any evidence of Respondent's use of a seniority list of
any kind or of any kind of a procedure allow ng for bunping rights
based upon | ength of service.
| recommend the dismssal of these allegations.
X. The Layoff of Santos Acosta
A The Facts
1. Work History

Santos Acosta, Isnael's brother, first cane to work for

Respondent in July, 1979. He worked in the nelons picking and al so
weeded cotton and corn. In Novenber of 1979 he was laid of f. The next
year he worked fromMay 9, until his layoff on Cctober 24, 1980 doi ng
irrigation prep for the cotton and corn and al so weeding. Mark then
sent himover to the nel on packing shed. He began working in 1981
sonetime during the week ending May 1 and worked until sonetine during
the week ending June 5. He cleaned up the warehouses where they stored

wheat and mowed the | awn at

%l smael was |ike a newworker. Though he had worked for Respondent
before, he had not done so for the past 3-4 years.
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the office. H's work was cut short when he was picked up by the INS
Santos did not work for Respondent during 1982. In 1983 he worked
there fromJuly 8 - Cctober 28. He did irrigation prep for two
mont hs, was picked up by the INS, and returned 22 days |later. He went
back to irrigation prep for cotton and then began irrigating mlo
which he did for 2 — 2 % nmonths. He also weeded cotton and m | o.
In Cctober, while stonping on cotton in the trailers, he was again
picked up by the INS. (IV: 1, 5-20)

In 1984, Santos worked from sonetine during the week ending
July 13 until somewhere around the week ending August 24. Mark
hired himand put himto work doing irrigation prep which he did for
around a nonth and then began irrigating mlo. He also irrigated the
cow pastures and cl eaned up sone nmelon ditches. At the time of his
| ayoff he was irrigating mlo. (IV: 13, 20-21)

2. Union Activity

Santos signed a Union authorization card on July 24 and the
Petition (G. C. 17) around August 6.

Mark engaged Santos in two conversations in which the Onion
was nentioned. The first occurred sometime between July 24 and
August 6. Mark approached, asked if he had signed a card, and told
himthat the Conpany had allowed himto [ eave work and then return to
his job and that a union would be of little benefit. Santos replied
"--if you do know, so beit." Mrk then exclained, "oh, God."

(1V: 22-24, 26, 28-30)
A second conversation occurred a short tine after the

Petition had been delivered to Respondent. Mark again asked him
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If he had signed a Lhion card, and Santos replied that he had. Mrk
then told himthat the Union was no good for the workers and asked him
If he would sign a letter rejecting his support for the Unhion. Wen
Santos rejected the offer, Mark told himthat there was going to be
work the next year for those who had not signed with the Union and as
to those who had signed, they coul d go ask the Whion for work.® (1V:
33-35)

3. The Layoff

Mark testified that fromtine to tine his sister, Sarah, who
worked in the office and did the payroll, would present himwth a
list of enpl oyees whose social security nunbers were needed by the
Conpany ei t her because they had gotten | ost or because the nunbers the
Gonpany had were incorrect or false. Santos nane, along wth 15-20
others, was on this list.®® (XV 54)

Mark further testified that he asked Santos for his

soci al security nunber during the latter part of July or early

) credit Santos that Mark nade these renmarks on both occasi ons.
Though sonetinmes uncertai n about dates, and though seem n%l y conf used
and inarticulate, his testinony contained the aura of truthful ness and
overall it rang true.

®Sarah did not testify, and there is no evidence as to exactly why
Santos' nane appeared on the list. Mrk testified all he knew was
that his sister had requested the social security nunper. The
parties stipulated that a nunber did appear on Santos 1984 Conpany
records in the space provided for social security nunbers. That was
the extent of the Sipulation. (XM: 106) Santos 1979 Conpany
records al so contained a social security nunber, but the nunber has
been crossed out ( G. C. 33). What can be read of it indicates that
it is adfferent nunber fromthe one appearing for 1984. There was
no expl anation provided as to V\h?/ the nunber was scratched out or who
ddit. The parties also stipulated that Conpany records showed no
igg)l al security nunber at all for Santos in 1980 or 1981. (XM : 105-
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Mar k

testified that initially Santos had no excuse for not having the

August ®™ and had 3-5 conversations wth hi mabout it
nunber but later told himit was in Los Angeles.

Both Santos and Mark essentially agree on what happened
next. Santos testified that when Mark told himhe needed his socia
security number, he replied that he would try to get the nunber from
Los Angel es and that Mark gave hima month to doit. (IV: 68) Wen
he still didn't have it after the month went by and Mark asked himfor
It again, Santos told Mark that he (Mark) already had it since he had
wor ked there | ast year.71 At that point, Mark told himthat he needed
it and that no work would be provided to himw thout it. % Mark then
took himoff work. According to Santos, Mark said that he woul d give
himhis work back when he got the nunber. Santos testified that at
this time he had been irrigating mlo. 3 (I'V: 38-40, 68-69; XV. 52-
58)

®Santos testified this was after his first conversation with Mark
regarding the Union authorization card but before the second

conversation. (IV: 38)
Msantos testified there were only 2 conversations.

hark regarded this as a smart al ecky, arrogant remark. (XV. 198-
199)

“Mark testified that all others on Sarah's list had provided himwith
their social security nunbers. (XV: 196-197)

“Mark testified that Santos had just conpleted the work on a nilo
field so that this was a good tine to lay himoff anyway.
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Santos testified that anywhere froma week to 2 weeks |ater
Santos, along with Ismael, Salazar and Rodriguez, as referred to in
the previous section, asked Mark for work. According to Santos, Mark
told the workers there was no work, but he told Santos that he woul d
have his job as soon as he provided himhis social security number.
(1V: 41-42)

Santos also testified that a week to 2 weeks after this
event,74 he gave Mark his social security nunber but was told there
was no work available. (IV: 43-45 49)

Mark testified that after Santos was taken off work, he had
assi gned Cebal [ 0s™ to irrigate the mlo that Santos had been doing
but that by the tine Santos finally brought in his social security
nunber, the mlo irrigation had gotten all caught up. Mrk testified
that he told Santos he could remain living in Conpany housing for a

period of time and work el sewhere if he wanted. (XV: 60-63)

“Mrk's estimate of this tine frane was much shorter. Murk testified
that Santos brought in his social security nunber only a week - 10
days after Mark had taken himoff duty, which was only 2 days after
he had laid off Isnael, Salazar, and Rodriguez. (1V: 57-60, 72)
This would have nade it the first days of Septenter.

“Mirk testified that prior to Ceballos taking over the milo
irrigation, he had been irrigating other fields. However, as things
had been sl ow ng down and since the Gonpany was shutting of f sone of
the cotton water, Ceballos was able to take on the mlo field that
Santos had been irrigating. (XV. 204)
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4. The Aleged Refusal to Rehire

Santos testified that a week |ater he again asked Mark, who
had conme by his house to assign irrigation duties to Ceballos and
Orozco who were also living there, for work but was told there was none.
(1V: 48-49)

Thereafter, when they began picking cottonin md - late
Novenber, Santos testified he spoke to Mark again about work and that
Mark told himto see Eric. Not finding Eric, he spoke to Earl '® who
said he didn't know and for himto see his dad. Santos could not find
Richard either so he went home and shortly thereafter left for Mexico.
He did not speak to the Merritts again about work and did not return to
the ranch during 1985. "' (1V: 50-51, 70)

B. Anal ysis and Concl usions of Law

The General Counsel had made out a prima facie case that

||78

Santos "layoff and subsequent failure to be rehired were for

earl was very uncertai n about whether Santos contacted himfor
work at this tine. (XI: 106-107)

""on direct exanination by General Counsel, Santos explained that he
did not speak to the Merritts again about work because he went to

Mexi co.  Much later, on redirect, he gave a different answer and
testified that it was because of Mark's previous statement that there
was not going to be any work for those who supported the WAW (IV: 72)

®lnreality, taking Santos off duty the week endi ng August 24 unti |l
such tine that he brought in his social security nunber was not a

| ayof f but rather a non-disciplinary suspension pendi ng his conpli ance
wi th the Conpany's requirenents.
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discrimnatory reasons. Aside fromthe reasons already stated in
previous sections, | amparticul arly persuaded by Mark's threat
stated directly to Santos that workers who supported the Uhi on woul d
be deni ed work while workers who opposed uni oni zati on woul d be hired.
The burden shifted to Respondent. The key question then
beconmes whether Mark's request for a social security nunber from
Santos was a pretext for ultinmately getting rid of a Unhion supporter,
as General Qounsel argues,” or was a legitimate, non-discrimnatory
busi ness request based upon a onpany need, as Respondent argues.
For the General (ounsel's theory to be successful, | nust be
persuaded that in late July, assumng arguendo that Mirk had
know edge of Santos Lhion support at that tine,® Mirk (and possibly

Sarah his sister, and others) concocted a schene wher eby

“The General Counsel does not appear to argue Wth the proposition
that by the tine Santos brought in a social security nunber, the need
for anirrigator had decreased as work had slowed down. (It is _
particularly worthy of note that the person assigned to Santos' duties
during this tine was Cebal | os, an active Uhion supporter) The General
Qounsel ' s argunent i nstead focuses on his belief that the original
request for the social security nunber was pretextural .

®santos testified at the tine Mrk asked himfor his social security
nunber, he had already had his first conversation wth Mark in which
the Union authorization cards were nentioned. However, Santos reply to
Mark's inquiries was so vague - "if you do know sobeit" - that it
woul d be probl ematic to say that the General (ounsel had establ i shed
the el enent of CGonpany know edge at that point.
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they woul d ask Santos for his social security nunber, know ng full
wel | that he would be unable to submt it for sone tine, after which
they could lay himoff for non-conpliance with their request.

(Quaere as to why Mark would give Santos as long a tine as over 4
weeks, well into the intense period of the Union canpaign, to come
up wth the nunber? And why would Mark have told Santos that he
woul d be restored to his old job when he submtted the nunber, a
promse he never intended to honor, just to get his hopes up?) | am
not per suaded.

The General Gounsel al so argues that evidence of pretext
can be found in the fact that Sarah, the person who put together the
list of 15-20 workers whose social security nunbers needed
clarification, did not testify. | decline to make an adverse ruling
regarding her absence. In reality, her testinony was not crucial
because what matters is that | credit Mark here that he honestly
bel i eved that the social security informati on was needed by the
front office for whatever reason.® Santos response to Mark's sinple
request for the nunber was to wait nore than 4 weeks, despite
interimrequests, to submt the infornation. Ether he did not take
the request seriously or was sinply unable to conply in a tinely
fashion to a reasonabl e nanagenent requirerment. No special burden
was pl aced on Santos, as the same request was nmade of at |east 15-20

others, all of whom apparent!|y

8Though | have found Mark, nore than any other Merritt, to have
possessed abundant ani nus towards the concept of unionization of his
enpl oyees whi ch he expressed openly and directly, in many ot her ways
he was an inpressive wtness. He was sel f-assured,
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conplied. Nor has there been any show ng that Santos was sonehow
singled out for special treatment. |f the CGeneral Counsel suspected
foul play, he could have just as easily subpoenaed Sarah or her |ist
of 15-20 other workers.

Fromthe time of Mark's first request for the socia
security nunber (late July) until the tine Santos finally brought it
in (late August, according to Mark; early-m d-Septenber, according to
Santos), a period of anywhere from5-8 weeks had passed. During
that time, the mlo irrigation had gotten caught up, and there was no
| onger any work available for Santos to do. Respondent's inability
to place Santos in a job was occasioned by the fact that by the tinme
he did produce the social security nunber, Mark no | onger needed hi m
a fact which does not seemto be in dispute. Though work was
prom sed Santos when he did bring in the nunber, no one antici pated
It would take as long as it did. ¥

Finally, Santos testified that he returned to

Respondent's | ooking for work in md-late Novenber. Mre than

(Footnote 81 Conti nued)

articulate, and | ow key; quite often a solid witness. | have _
credited other parts of his testinony, and | credit himhere. It is
not uncommon to believe sone but all of a wtness' testinony.
Broadmoor Lunber Co. (1977) 227 NLRB 1123; Enterprise Products Co.
(1982) 265 NLRB 544.

%General Counsel argues that the Conpany pai d Santos during
1984 under the social security nunber |isted on the Conpany's
personnel form (XM: 106) But obviously, there was sonething
wong W th that nunber, el se why woul d Respondent take the troubl e
to question it?

®As | have found the original "layoff" during the week ending
August 24 to be nore akin to a non-disciplinary suspension pendi ng
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|ikely the harvest was well underway by then as it usually began in
| ate Qctober or the beginning of Novenber, and there was no evidence
that any jobs were available at the tine he applied for work.
Moreover, he failed to stick around | ong enough to see Richard about
work, which is what Earl told himto do. Not finding Richard, he
|eft that day for Mexico and did not reapply for enploynent.
Furthernore, it is not clear what kind of work he was seeking. |If he
were seeking work on one of the cotton picking machines - he
mentioned the picking of cotton in his direct examnation - those
drivers were selected at the beginning of the season on the basis of
experience and the ability to performthe work; and there is no
evidence he ever did that work before.

| recommend that the allegations concerning Santos Acosta
be di sm ssed.
XlI. The Layoff of Jose Estrella

A The Facts
1. Work History

Jose Estrella first began working for Respondent in July of

1984 doing pre-irrigaticn work in the cotton and mlo and

(Foot note 83 Conti nued)

the outcome of the social security matter, | do not find an

i nconsi stent statement, as General Counsel argues, in Respondent's
failure to nention the social security problemin its letter to the
Board agent. (G.C. 28) | amal so not persuaded that Respondent's
error in the letter in equating Santos with the irrigation prep
workers (Ismael, Salazar and Rodriguez) showed anything but a m nor
mstake on its part. After all, Santos was an irrigation prep worker
for about a nmonth (which was nost of his enploynent% during 1984.

It was not reflective of any inconsistency.
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continued doing this work for a month and a half. He was then
assigned as an irrigation hel per to Pablo Ceball os, and he woul d
turn the valves on and of f, change the water and make sure it woul d
travel through several rows. He did this work until the cotton
irrigation was over. He also helped Ceballos irrigate the mlo, and
he cl eaned out the ditches in the melons. (VII: 27, 30-32)

2. The Layoff

Estrella was laid off in late Septenber. The work he
perfornmed for Respondent on his |last day was cotton irrigation, which
he had been doing for over a nonth. He also did irrigation prep in
the mlo. (VIIl: 105, 109) A the tine of his layoff, Mark told
Estrella that he was going to stop the cotton irrigation, that there
woul d be no more work, and that he wouldn't need hi manynore but
woul d call whenever he did. (VII: 77) Estrella acknow edged t hat
the cotton irrigation was virtually over but testified that there
was still work available finishing the irrigation prep inthe mlo
field where he had been hel ping Ceball os and which was still only a
little over one-half conpleted. He based this conclusion on the
fact that friends of his at the house where he was living were still
doing that work. Estrella testified that there was al so work picking
mel ons, basing this on the fact that he saw workers there. (VII1: 30-
32, 79, 106-107) Though Ceball 0os had been working in the sane
field, he was not laid of f. According to Mark, there was work for
Cebal | os but not enough work for the both of them (XV. 73-75)
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3. The Alleged Refusal to Rehire

Two weeks after his layoff, Estrella (and alleged discrimnatee

Al fredo Alvarez) reapplied for work. Mark told himnot to worry, that
he woul d send for hi mwhenever he had work, possibly on a cotton

machi ne, though Estrella had never operated one before. 84

On anot her occasion, 3-4 weeks later (i n Cctober or
Novenber), Estrella again spoke to Mark and was told there was no work
avail able. At that time, according to Estrella, he observed that they
were al ready picking cotton and that the machi nes were operating.

(VIl: 86-87)

Sonetime in 1985 Estrella asked Earl for work but was told
there was none. At the time he observed new workers getting ready to
irrigate the ground to plant cotton, & (VIl: 89-91, 111)

4. Union Activity

Estrella' s only Union activity consisted of his signing an
aut horization card about 1% nonths after he was first enployed. (MI:
33) However, there is no evidence that anyone fromthe Conpany ever
found out about it. (VII: 101) Mark asked himif he

®Estrella testified that in an earlier conversation in |ate August,
Mark had i ndicated to himand ot hers who were Gonpany supporters and
associ ated wth Jesus Robl edo that he was going to teach themhowto
operate the cotton nachine. (MI: 81-83; 60-65

®Estrella coul d not identify this date wth any degree of precision.
Earl testified that it was inthe late wnter or the early spring of
1985, after the cotton harvest was over, that he told Estrella there
was no work and to check back at a later tine. ( XI: 106-107) Mrk
testified that in January of 1985 Estrella
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had signed one; he denied it and told Mark he woul d never sign one.
(VI1: 58, 60) Estrella s cousin, Jesus Robl edo, asked hi mwhet her
he had signed, and Estrella denied it to him as well. Estrella
testified that while he was still living with Robledo, a co-worker,
Quadal upe Del gado, told Robledo that he (Estrella) had signed the
card. Estrella continued to deny having done so. (VII: 55-57)

On anot her occasion he told Mark he was not going to
sign with the Union. (VIIIl: 75)

On the other hand, while it can be said that Respondent had
no know edge of Estrella's Union synpathies during the tine he |ived
with his cousin, Robledo, a different situation came to exist when
Estrella commenced to live with several of the alleged
di scrimnatees at the house on Avenue 112. Upon his |earning that
Estrella had noved there, Mark told himthat those living there were
"not good people", that they didn't like the Merritts, and that he

(Mark) shoul d have been consulted before he had moved. 2°

(Foot not e 85 ont i nued)

asked himfor work, and he told himto come back | ater when they
were a little busier because at that tine the only irrigation goi ng
on was on sone of the wheat fields where a sufficient nunber of
irrigators were already working and that later on all the wheat
fields woul d be under irrigation and the pre-irrigation of cotton
and nel ons woul d be occurring. According to Mark, Estrella never
reapplied for work. (XV\ 79-81)

Mark testified that he was not at first aware of Estrella' s nove to
t he house on Avenue 112, that he had apparent|y noved on the
invitation of the others. Mrk testified he inforned Estrella that
he was not happy wth his living at the new place as it was crowded
and told himthat he wanted himto nove back wi th Robl edo but that
Estrella never did. (XV. 78-81)
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(VIl1: 74) Despite the fact that Estrella assured Mark not to worry
as he was not going to sign on with the Uhion, Mark's attitude
toward hi mchanged, especially when Mark observed hi massoci ati ng
wth Salazar. For exanple, on sone of the occasi ons when Mark saw
themtogether, he did not extend any greeting and did not converse
with Estrella as he had when he was |iving wth his cousin.

B. Analysis and Goncl usions of Law

The General Gounsel has nade out a prinma facie case. Wile
there is no evidence that the Conpany had direct know edge of
Estrella' s Uhion synpathies,® | credit Estrella that Mark's attitude
toward hi mchanged for the worse after he became associated with the
pro-Lhion workers living at the house on Avenue 112. It is an
unfair labor practice to discrimnate agai nst an agricul tural
enpl oyee because of his association wth union supporters. dassen
Mishroons, Inc. (1986) 12 ALRBNo. 13, AJD p. 31

But Respondent was able to showthat Estrella was laid off
at atine when the cotton irrigation was comng to an end. A though

mlo prep was still going on, there was not enough to

8\Mi | e Robl edo may have been told that Estrella had signed an

aut hori zation card, there is no evidence that he turned this

i nformation over to (onpany representatives. O the contrary, it
is likely that Estrella being his cousin, he woul d have wanted to
keep this news away from Respondent .
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sustain the full work conpl enent that had existed up to then. |
credit Mark's testinony on this point. It was only |ogical that
Cebal los, the irrigator, rather than Estrella, his hel per who had
just started work 2 nonths earlier, would be the one retai ned.

Though Mark's ani nus has been repeatedly shown, it is also true that
sone of the workers kept on at this tine were friends of Estrella

who |ived together with himat the house on Avenue 112. In fact,

Estrella testified he became aware that mlo prep was still going on
because his co-workers fromthe house were still enployed in that
capacity.

As to the nelons, | have already found, as in the case of
| smael , Sal azar, and Rodriguez, that the nunber of Ranch enpl oyees
used in the nelons in 1984 was bel ow that of other years, and that
there was no evidence that pro-Conpany Ranch workers were hired for
nel on work or that Respondent deliberately conspired to keep pro-
Uhi on Ranch enpl oyees fromworki ng in the nel ons.

As to the refusal to rehire allegation, whenever it was
that Estrella applied for work during the cotton season - he was
very vague about the date, testifying that it occurred in Qctober or
Novenber - the cotton picking had al ready begun, and there is no
evi dence of any vacancies. But the General Counsel argues that
Respondent's discrimnatory notive is shown by the fact that Mrk
had previously promsed Estrella that he woul d show hi mhow to
operate a picker so he could work in the cotton harvest.

(G. C."s Post Hearing Brief, p. 102)
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Mark's earlier statenent that he woul d teach Estrella how
to operate a cotton nachine and his failure to do sois a slim
foundation on which to base a conclusion of discrimnation. This is
especially true in viewof the fact that Mark had nothing to do with
the hiring of the cotton pickers as that was done by Eric and Earl,
and neither of themwas approached at this time by Estrella.
Moreover, drivers were usually sel ected according to whet her they
had been capabl e drivers in the past and had stayed on to finish the
season; and there is no evidence that Estrella had ever operated one
of these machi nes for Respondent. Further, there is no evi dence that
Mark trained the other individuals in the cotton nachi nes he prom sed
to, all of whomwere Gonpany supporters.

It is also inpossible to determne whether Estrella asked
Earl for work at a tine when any was avail abl e since he agai n was so
inprecise as to the 1985 date. As the pre-irrigation and planting of
the cotton usually begins in March, it is possible, as Earl
testified, that Estrella asked himto work around that tine. But
there i s no reasonabl e basis on which | can conclude that work was
available at that nonent. |If anything, it would appear that the
positions were already filled as Estrella hinself testified that he
observed workers getting ready to irrigate the ground to pl ant
cotton.

| recormend that these allegations be di smssed.
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XI'l. The Layoff of Pablo Ceballos and Raul Orozco
A The Facts
1. Work History - Ceballos

Pabl o Ceballos first came to work for Respondent in Apri

or May of 1975 and worked there virtually without interruption until
his layoff in Novenber, 1984. He was principally anirrigator. The
only times that he didn't work were when he was picked up by the INS
in Novenber of 1983 returning in February, 1984, those tines when he
went to visit Mexico (with Conpany permssion), and on those

occasi ons, of course, when rain made it inpossible to work. His
yearly schedul e was usually sonething like this: in January - Apri
he would irrigate cotton and mlo; when the irrigation for these
crops slowed, he would clean up the reservoir. In April, he would
irrigate for the planting of cotton. Cotton fields were irrigated
fromMy until around Septenmber 15. Mlo fields were irrigated in
May or June for planting, and this irrigation lasted until the end of
Oct ober. When the mlo was over, Ceballos would cut wheat or would
be sent over to the nelons. He worked in the nelons every year
except 1984. Follow ng the melons Cebal l os would be assigned to a
cotton picker and worked in the cotton harvest from November -
Decenber, sometines into January. Ceballos testified he perfornmed
these duties from1977 into 1983. % (I X: 76-81, 96, X:4)

88Earl testified that he worked no more than hal f those years as a
cotton picker. (XII: 45-46) | credit Earl who testified with
certainty on this point. Ceballos was much nmore hesitant and unsure
(1 X: 80)
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Cebal | os also testified that just prior to his |ayoff he had
been irrigating when he was taken off that duty and told to cut
weeds in a cotton field, which he did for 2 weeks. He also cut
morning glories in the cotton. On Novenber 17 he was laid off.

2. Wnhion Activities - Ceball os

Cebal | os was a strong Union supporter who attended neetings,
signed an authorization card and the Petition (G. C. 17), wore a
Union button throughout the work day for about 2 nonths, likely to
have been June-July, and was observed doing so at close range by Mark.
( X: 11, 14-16)

The Conpany was aware of his Union synpathies as
evi denced by Mark's anti-union statements directed at him which
have previously credited as having been made. It will be recalled
that Mark told Cebal l os that he knew the Rochas were behind the Union
activity and that the ranch woul d be sold or the work force reduced
If the workers voted for the Union. ( X: 23) O anot her occasi on,
Mark accused Cebal | os of attending Union nmeetings ever since he
started hanging out with the Rochas. ( X: 24-26) Mrk told himin
August that he knew that he had signed a Union card and that it woul d
be bad for himif the Union cane in, as his father would sell the
ranch. Finally, Mark acknow edged that he was aware that Juan and

Cebal | os were good friends and that he saw
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Cebal | os at the Rochas' house with some frequency during June -
August, 1984. (XV: 167-169)
3. Work Hstory - Qozco

Raul Orozco began working for Respondent in 1977, was off a

year, returned at the end of 1978 or early 79 and worked al nost
continuously thereafter until his layoff in Novenber of 1984. He
woul d only be off work when it rained (sonmetimes causing a delay of
from1-2 weeks) or for vacation. In Decenber and January he woul d
pi ck up what the cotton nachines had scattered, would haul bal es,

and repair water |eaks. 89

(He did not drive a cotton picker) From
February - May or June, he would do irrigation prep and irrigation
for the wheat. He would also irrigate for the planting of cotton
during this time until Septenber or Cctober and would also irrigate
mlo between June and July - Cctober or Novenber. In Cctober he
woul d al so work in the nelon harvest picking, which he did for all
the years except 1984. It is not clear how |long the picking took
each year but in 1982 it was for 2-3 weeks. (VIII: 101-102, 105,
107-112; IX 8)

4., Union Activity - Qozco

(O ozco signed an authorization card and the Petition. (I X:
8 (G.C. 17) He also had conversations wth Mark about the Union.

Mark asked himif anyone had requested that he sign a

®Fic added that he al so tronped cotton. (XIV: 25-26, 28)
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Union card and if he had been invited to a Union neeting. Qozco
said he hadn't. n another occasion, Mirk, referring to the
Petition, coomented that it wasn't worth anything, that Respondent
didn't want the Uhion, and that if it cane i n, he would sell the
ranch. Mrk asked himif besides the Petition, he had al so si gned
an aut hori zati on card; Qozco admtted signing one. %

5. The Layoff

Around Novenber 17 Mark and Earl cane to the house on
Avenue 112 where Ceball os and G ozco resided. Earl told Gebal | os
that there was no nore irrigation work for himor Qozco until next
year. ( X: 45-46, 50; XV 96-101, 152) He also told OQozco that
there was no nore spray work and that he was also being laid of f.
(He had been spraying Johnson grass for 2-3 weeks. Prior to this,
he had irrigated mlo fields.) (Ceballos asked why he was being | eft
w t hout any work when he usual ly operated a cotton picki ng nachi ne
around that time,® and Earl responded that their crewwas conpl ete
and they didn't need anyone el se.

Later that evening Cebal | os and O ozco went over to Earl's
house and asked for work. Earl told themto wait 2 or 3 weeks and if
there was any work, maybe he would call.® He never did. ( X: 47-48,
| X 25 27)

90Though his menory failed himfromtime to tine and he sonetines
appeared confused, the general tone of the testinony conveyed the
truth. 1 credit Gozco that Mark nade the above statenents.

Slcebal 1 os testified that he observed mechanical cotton pi ckers

operating. ( X: 50)
%Ear1 denied naki ng this statenent. ( XI: 97-100)
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Mark testified that the 1984 cotton irrigation stopped in
early Qctober and that the mlo stopped early in Septenmber. As the
work sl owed, Orozco was assigned spraying duties until that job ran
out,* and he was then laid off. Mrk also testified that Orozco had
been laid off the fall of the previous year, 1983, at the end of the
irrigation season, also because of a lack of work.® (XV 92-96)

6. The Alleged Refusal to Rehire

Mark testified that fromthe time of their [ayoff in md-

Novenber until they vacated Conpany housing in late January neither
Cebal I 0s nor Orozco ever asked for work. (XV: 110)

Earl testified that 4-6 weeks after the layoff, Ceballos
asked for his job back. Earl told Ceballos that there was no work but
to come back in March or April when irrigation started up again.
Cebal | os never asked for work again. Earl could not recall QO ozco ever
asking for rehire.® (XI: 97-100)

“Ear| testified that any further spraying woul d not be effective
because any cold spell or frost around that tine nmeant that the
foliage would be killed.

%Company records indicate that Orozco was off work during the week of
Cctober 7, 1983 and did not return to work until March of 1984. G. C.
2) However, Orozco clains that he had asked Mark for permssion to
take a vacation around this time promsing to return when irrigation
began again. (I X: 6-38)

®0rozco testified that he never asked anyone from the Conpany for

work followng his layoff because he had been told that if he were
needed, he would be called back to work. (I X: 33)
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B. Analysis and Goncl usi ons of Law

The General Gounsel has again nmade out a prina facie case.
But when the burden shifted, the Respondent successfully showed t hat
CGebal  os and O ozco were | aid off because of a | ack of work and not
their Union activities. There does not seemto be a dispute that
the irrigation work cane to an end and the work that followed--
sprayi ng and cutting weeds--were tenporary assignnments to stave of f
layoff for alittle longer. Thus, the General Gounsel is forced to
argue not that there was irrigation, spray or weed work avail abl e at
the tine of the layoff that shoul d have gone to Gebal | os and QO ozco
but that at the tine of their layoffs, both alleged di scri mnatees
shoul d have been placed in the cotton harvest, an operation that had
commenced slightly earlier.

First the General (ounsel argues that several new drivers
were selected for the cotton pi cki ng nachi nes in 1984 even though
they had no prior experience® and that this work shoul d have gone
to Cebal l os. But the Conpany presented credibl e evidence, largely
through Earl, that its criteria for the selection of drivers was that

the individual had been a capable driver in the

®The fol | owi ng new drivers were chosen in 1984: Pabl o Her nandez,

D oni ci o Hernandez, Rudy or Rudol fo Garcia, Flinon Espinosa, Ruben
Martinez, Mguel Luna, and possibly, Jose Escobedo. Sone of these
wor ked in other aspects of the cotton harvest, as well, e. g.,
tronpi ng cotton, which was not unconmon. (Xl 1: 33-43) (G. C. 2
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past and had stayed on to finish the season. |f these conditions
were net, preference woul d be extended to that enpl oyee for rehire,

Q ozco had had no experience as a driver before. GCeballos did, but
Cebal | 0s, after starting the 1983 season as a driver, got picked up
by the INS early on (Novenber) and did not return until the

follow ng year. Thus, though it was through no fault of his own, he
was unable to fulfill one of the Conpany's requirenents for rehire to
that position.

Though the application of this rule to Geballos is harsh,
especi al |y since he was innocent of any w ongdoing on his part in
mssing the greater part of the 1983-84 cotton harvest, it is
under st andabl e that Respondent would want to assure itself of a
conti nuous work force throughout this season with respect to the
skilled position of cotton harvester.% Thus, General Counsel's
anal ogy to the Respondent's tol eration of nel on shed workers who
left in the mddl e of the season but were later rehired for the sane
work (G. C."'s Post Hearing Brief, p. 116) is not well taken since
different levels of skill and apparently, different Conpany rules are

i nvol ved. ® The General Counsel woul d have been on

The fact that Ceballos was not sel ected for the 1984 season because
he had not conpl eted the 1983 season was not puni shnent as the
General unsel suggests ( G. C.'s Post Haring Brief, p. 117) but
rather the Conpany's enforcenent of a reasonabl e work rul e desi gned
to protect it against enpl oyees | eaving i n md-season.

®There was no evidence to suggest that Respondent's rehiring
standards wth respect to nel on shed workers was the sane as that for
cotton pi ckers.
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much firmer ground had he been able to show that Respondent's
rehiring policy towards the cotton pickers had been inconsistently
applied, e. g., other cotton pickers had not finished the preceding
year, yet were rehired for this position the follow ng season anyway.

Odinarily, the nere fact that Ceballos did not neet the
Conmpanys criteria for rehire of cotton pickers may not have been the
end of the matter as discrimnation could still have been the
motivating force behind that decision. Wat is strange here is that
despite the fact that the cotton picking season was underway (Orozco
had testified that he observed new people driving sone of the cotton
pickers (I X: 27-28)), thereis no evidence that prior toits
comencenent Cebal | os ever asked for cotton picking work or
questioned the fact that he was not offered the opportunity to
performin that capacity at its comencenent.

The General Counsel points to the fact that Respondent |aid
of f Cebal | os and Orozco while retaining other Ranch workers nore
junior, some of whomfirst came to work sonetime during 1984. From
this the General Counsel would have me infer that Ceballos and Orozco
must have been laid off because of their Union activity. (Cenera
Counsel's Post Hearing Brief, p. 114)

Thi s argument, which has been urged upon me by General

Counsel in other parts of this case, as well, is based upon the

~ ®The General Gounsel did not establish the practice by which
previ ously enpl oyed cotton pi ckers came to be selected again for the
next season or specifically howin the past Cebal | os woul d have been
notified about the start-up date. Vés there a recal
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assunption that Respondent's operation was governed according to
strict rules of seniority, including the right to bunp others from
exi sting positions based on that seniority, even though those
positions nmay have been in other job classifications and ot her crops.
Cebal | 0s, as has been shown, had worked as a cotton pi cker but not
for the entirety of the 1983-84 season, and there is no evi dence that
he worked in any other part of the cotton harvest operation. ozco
worked in the cotton harvest (never as a driver) but not at all during
t he 1983-84 season.

The General Counsel has shown that at the tine of Gebal | os?
and G ozco's | ayoff, sone of Respondent's enpl oyees who were j uni or
to themstayed on in various aspects of the cotton harvest. But the
General Gounsel has not shown that there were any vacancies in that
harvest to which Cebal | os and O ozco coul d have been assigned at the
preci se nonent in tine when they were asking for work or that those
jobs went instead to new hires at that nonent.'® The enpl oyees |isted

in Attachnent B of General

(Footnote 99 ont i nued)

system by whi ch Respondent i nforned workers of the start-up date and
assuned they woul d report for work at that tine? O was it the worker
who usual Iy had to be the one who expressed interest in returning to
this operation? It is not clear whether Geballos was still
irrigating or cutting weeds at the tine the cotton pickers were
commenci ng work. As the start of that operation was no secret,

quaere why Cebal I os did not request to be a driver at that tine. Qe
is left wth the inpression that he nay have been content to renmain in
his then existing position.

%The Conpany records show a slight decrease in the nunber working in
this operation between the week endi ng Novenber 16 and the week

endi ng Novenber 23. Thereafter, there is no evidence of increased
hiring. (G. C. 2
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Counsel's Post Hearing Brief (p. 114) were indeed junior to Ceballos
and Orozco. But they were not hired at the sane tine as Cebal | os
and Orozco were let go but rather at various tinmes throughout the
summer and early fall of 1984 and in earlier years. None was hired

| ater than Septenber 12, 1984 (Mguel Luna).

In addition, | note that Ceballos and Orozco were laid off
around Novenber 17, a considerable tine after Mark's anti-union remarks
were made to Ceballos in early June and early July and nore than 3
months after he asked himif he had signed an authorization card.
Furthermore, if the Conpany were so anxious to get rid of them why not
termnate themat the end of their irrigation work rather than keep them
on to spray and cut weeds.

| recommend that the allegations concerning Ceballos and Oozco be
di sm ssed.
X1l. The Layoff of Alfredo A varez
A The Facts
Alfredo Alvarez first worked for Respondent from February
of 1980 to Septenber of 1981 (G. C. 26). Hedidn't work there

against until July of 1984 at which tine he performed irrigation

prep work, irrigation of cotton fields, and weed spraying. (XV. 83-
84)

In Cctober of 1984 while spraying weeds, a tractor rolled back
on his foot. Unable to work, he went on workers' conpensation.
Respondent never received any notice that Alvarez was able to resune his
duties. (XV: 84-85)
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A varez was one of those living in the area around t he
cattle pens who was later noved with the others to the Avenue 112
house. During the tine he was hurt, he continued to occupy this
Gonpany housing until Decenber of 1984 when Mark personal |y delivered
to hima "Notice to Qiit Prem ses.” (XV. 85-86)

Thereafter, in md-January of 1985 the Conpany received a
letter addressed to Alvarez fromthe VWrkers' Conpensation
Departnment of the State, and Mark took it over to the Conpany
housing to give it to him But Ceballos informed Mark that A varez
was no longer living there and had gone to Mexico ( XV: 85)
Respondent never heard from A varez again.

B. Analysis and Goncl usi ons of Law

There is no prina facie case here. Avarez was not laid of f,
was not termnated, and never inforned the Conpany that he was abl e
to and interested in returning to work. He did not testify at the
hearing, never filed a charge, and has not been seen on the Conpany
premses since Decenber of 1984. Al that the General Counsel can
nuster in support of the proposition that A varez was di scrimnated
agai nst was his living and associating with the group of Union
supporters at the house around the cattle pens and | ater at Avenue
112 and the fact that he was subsequently served with an eviction
noti ce.

The General Counsel did not rebut Respondent's evi dence

that it never laid off or termnated Alvarez. Thus, there was no

showi ng that he was inproperly discharged and/or laid off due to
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any concerted and Union activities as alleged in Paragraph 16 of the
First Arended Conplaint. Nor could the General Counsel show that

Alvarez was treated differently fromother workers in the same

situation.101

As to the eviction, there was no evidence to denonstrate, as
in the case of the others, infra, that this action was the result of
| nproper notive.
| recomrend that the allegation with respect to Al varez be
di sm ssed.
XI'V. The Layoff of Francisco Prieto
A.  The Facts

Francisco Prieto first began working for Respondent in April
of 1983. (G.C. 26) 1In 1984 he cane to work in the spring or summer
and irrigated cotton and mlo. He was laid off in Septenber of 1984.
(XV: 87)

Hs Union activities consisted of signing the Petition
(G.C. 17). Healsolived with the group by the cattle pens who | ater
moved to the house of Avenue 112, a few weeks before his layoff. (XV
87- 88)

According to Mark, Prieto had a drinking problemwhich had
begun to interfere with his work, especially towards the end of the
sumrer. Mark spoke to himabout it at that tine and told him he

couldn't put up with it nmuch longer. Mark testified that a

Wln varez was al | owed to stay on Conpany property at |east 3 nonths
(including the 30 day notice period contained in the eviction papers)
after he was injured and no | onger working for Respondent. The General
Gounsel coul d not show (despite the exanpl es contai ned
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little later, follow ng another drinking incident, he told himthat
he was going to have to termnate his enpl oyment and that Prieto
agreed that this was probably for the best for all concerned. He

| eft the GConpany housi ng shortly thereafter and has not been heard
fromsince. He did not file a charge and did not testify at the
hearing. (XV: 88-91)

B. Analysis and Goncl usi ons of Law

The General Counsel failed to showthat Prieto' s departure
fromthe Conpany was occasioned by any discrimnatory notive. "An
admni strative board nust accept as true the intended neani ng, of
uncont radi cted and uni npeached evi dence.--[ W hen a party testifies
to favorabl e facts, and any contradi ctory evidence is wthin the
ability of the opposing party to produce, a failure to bring forth
such evidence will require acceptance of the uncontradicted testinony
unl ess there is some rational basis for disbelievingi t." Mrtori
Brothers Dstributors v. Agricultural Labor Rel ations Board, supra.
(1981) 29 Cal .3d 721, 728. | credit Mark that Prieto had a
dri nki ng probl emwhi ch affected his work and that both he and Mark

agreed that a severance of the

(Foot note 101 Gonti nued)

in his Post-Hearing Brief at p. 122) that requesting A varez to
vacate the premses after being allowed to remain there for this
long a period was discrimnatory under the Act. It nmay have been
unw se to evict a worker who was still on workers' conpensation, but
such action in the context of this case does not prove that it was
done to retaliate against himfor his supposed pro-Uhion

assocl at 1 ons.
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enpl oynent relationship would be in the mutual interest of both
si des. 1%
XV. The Alegations of Lhlawful Evictions

A The Facts

R chard testified that Conmpany housing was avail able to
enpl oyees that had worked for himfor several years and were
currently on a job. There was no charge for rent, electricity or
water; the enpl oyee paid the gas. According to R chard, once that
job was over and it didn't look as if there were any nore work for
that enpl oyee for a nonth or two, the enpl oyee woul d be asked to
vacate the premses if he/she had not already left.'® (Xv: 9-12)

Both Rochas lived in the same Conpany house on Road 176

during 1984. Isnael, Santos, and Qozco |lived in a renodel ed

1%The General ounsel arques that Mark's testinony shoul d be

di scredited because Conpany records show that Prieto did not have to
be sent home at | east once a week because he was i nt oxi cat ed.
(G.C.'s Post Hearing Brief, p. 120). Afair reading of the record
shows that Mark was sayi ng that Prieto showed up for work either
intoxi cated or wth a hangover once a week. And | do not read the
record to reflect that Mark told Prieto to go hone each and every
week since February of 1984. (XV: 89) Furthernore, just because
Mark nmay have requested Prieto to go hone doesn't nean that he
actually did go horme, as he coul d have tal ked Mark out of it. In
fact, there is no record evidence that Prieto actually did go hong;
only that he was asked t o.

%Nark testified that the necessity to actually deliver a formal "30
day Notice of Termnation" ( G. C. 20) had never occurred before as the
Il:%;j off enpl oyee usually left shortly after the event. (XV. 101-
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garage near the cattle pens. There was also a trailer close by where
Sal azar and Rodriguez |ived and a one roomhouse next to it occupied
by Ceballos, Prieto, Alvarez and a Jesus Gonzal ez, a nephew of

Gebal los. (111: 52-53, 62-63, 101-102)

Mark testified that the Conpany becane concerned when the
enpl oyees living in the cattle pen area woul d have parti es and nake
noi se because the cattle would get scared and break out of the pens.
There was an especial |y serious incident one eveni ng when the workers
gathered to cel ebrate "G nco de Mayo" day. Hai den Decker, a cowboy
who lived in Conpany housing close to the pens and within 100 feet of
the house, trailer, and garage area, testified that around 11:00 at
ni ght he heard several gun shots, went outside to investigate and
observed 12-15 peopl e having a party at the house cl osest to hi mand
one of those persons shooting a gun. This house was only about 50
feet fromthe pens where the cattle were, and the next norni ng Decker
found about 100 feet of fence torn and several of the cattle outside
of their pens. (XI1: 110-113, 116-118)

R chard testified that when he heard about what had
happened at the cattle pins, he told Mark to exercise nore
control; and when it happened agai n, he decided to nove the

workers out of that area to other Conpany housing furt her
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anay. 1 (XM : 12-14) That decision was nade a short tine after the
cattle incident, but the notice to vacate the premses wasn't served
until around August 9. (Resp's 2) The workers were ultinately noved
around August 27 or 28 (the sane day that |snael, Sal azar, and
Rodriguez were laid off) to a house on Road 184 and Avenue 112. The
sane rental arrangenents prevailed as before, and the Gonpany provi ded
a pi ckup to haul the workers' furniture over to the new house. (1 :
118-120; XV: 24-32, 202-203; 111: 87-88)

None of the laid off workers were told to i mmedi ately vacate
those premses, only that they could not continue to occupy Conpany
housing for an unlimted period of tine. This included |Isnael,
Santos, Sal azar, Rodriguez, and Juan. |In fact, they were not asked to
| eave unti|l Qctober 3 (plus 30 days) and Juan's was | ater extended
(when he had not yet left) to md-Decenber. (G. C. 20) (Il1: 88-89,
121-122; V. 116; VI: 124-126; X\ 62, 67-69: XM: 9-10) In fact,
according to Mrk, Ismael, ®Santos, Salazar, and Juan did not finally

vacate the premses until around the end of January. (XV: 101-110)

%R chard testified that there had been sone prior incidents at the
cattle pens, one involving Porfirio Barajas sonmewhere between 1978 and
1980 and the ot her one invol ving Lupe Carvaj al in the sanme peri od.
(XM : 46-47). DMk testified that there was an incident a short tine
before the A nco de Mayo party and another one a short tine |ater

i nvol ving the collision of two notorcycles not far fromthe pens. In
the latter incident, the cattle broke an inside gate but did not get
outside the pens. (XV: 164-166)

% smael testified he was never asked to | eave and only chose to do so
on hisoan. (I11: 88-89, 121-122)
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A somewhat simlar situation cane to pass with respect to
Cebal l 0s, Orozco, Estrella, and Alvarez. They were not formally
106 G.c. 20) Earl and Mark

testified that they asked Ceballos and Orozco to vacate the prem ses

asked to vacate until md-January, 1985.

as they had another group, I|smael Toledo and his famly, they wanted
to move in there. Earl testified that Toledo's famly had shared the
trailer with another person, Jesus Alvarado, that the Iiving
accommmodations were too small for this size group, and that in

Cct ober or Novenber, he learned that Toledo and Al varado had had a
falling out. It was then that he decided to nove the Tol edos to the
Cebal | o0s/ Orozco house. As to why he chose not to nove just Alvarado
to the Ceballos house, Earl testified that he wanted Al varado to
remain in the cattle area where he worked and was established. (XII:
65-69)

B. Anal ysis and Concl usions of Law

Respondent was able to show that it had a policy that
enpl oyees woul d be asked to vacate Conpany housi ng when there was no
| onger any work for themand that it applied this policy in a
reasonabl e manner to the alleged discrimnatees giving themnore than

enough time to make other arrangenents for housing. After

®according to Earl, Geballos, Qozco, and Al varez agreed to nove
earlier. However, several weeks later, on Decenber 20, as they had
not done so, Mrk presented themplus Jose Estrella wth an eviction
notice giving them30 days to vacate the premses. (G. C. 20) (I:
8-9) Avarez, as has been nentioned, apparently left for Mxico
before the expiration of the 30 days. (XV. 85-86)
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all, Respondent, in the absence of any past practice to such effect,
was not expected to allow laid off enployees to remain in Conmpany
housing indefinitely.

It is also worthy of note that in none of the cases of any of
the individuals alleged to have been unlawfully evicted have | found
that they were unlawfully discrimnated against in violation of
sections 1153( a) and (c) of the Act. Thus, while | agree that
Conmpany provi ded housing was a termand condition of enploynent, |
cannot infer, as CGeneral Counsel would have ne, that the evictions
were discrimnatory on the basis that they stemmed fromthe all eged
unlawful layoffs. (See G. C.'s Post Hearing Brief, p. 123-124)

The General Counsel also argues that Respondent could have
elimnated the need to evict Ceballos and Orozco by |eaving the
Tol edos where they were living and just nmoving Alvarado. The Ceneral
Counsel suggests that there was no need to nove the Toledo famly into
as large a living quarters as the vacated house. (G. C.'s Post
Hearing Brief, p. 125). But the decision of which enpl oyees were going
to be noved to which Conpany housing i s, in the absence of
discrimnation, exactly the kind of decision managenent is allowed to
make at its own discretion.

In nmy view, the General Counsel has not made out the
requi site showi ng of discrimnation here,107 and | reconmend that the

al I egations concerning unlawful evictions be dism ssed.

"The General Counsel did not show that Conpany supporters who were
laid off were allowed to renain in Gonpany housing for indefinite
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M. REMEDY

Havi ng found that Respondent violated sections 1153( a) and
(c) of the Act by laying off Jose Garcia and refusing to rehire Jose
Garcia and Manuel Montanez and by making threats and interrogating
its enployees, | shall recommend that it cease and desist therefrom
and take affirmative action designed to effectuate the policies of
the Act.

| recommend the dismssal of those portions of the
Compl ai nt in which the Respondent has been found not to have viol ated
the Act. | reconmend the dismssal of the allegation that Respondent
violated the Act by promsing to provide nmedical insurance if its
enpl oyees did not bring in the Union on which little or no evidence
was presented.

Upon the basis of the entire record, the findings of fact,

and the conclusions of law, | hereby issue the follow ng reconrended:

(Footnote 10/ Conti nued)

periods of time in contrast to the conditions inposed on Union
supporters. The only evidence of supposed disparate treatnent
CGeneral Counsel coul d adduce was testinony that Conpany supporter
Jesus Robl edo was injured in md-Septenber, 1984, was off work for
about a nonth, and was permtted to live in qu?any housi ng during
that tine even though he wasn't working. (1: 9 ? But Union
supporters were allowed to stay on the property follow ng their
layoffs (or injuries in the case of Alvarez) at least that long. In
any event, the Robledo case speaks to injured workers and says
nothln? about the availability or lack thereof of Conpany housing to
laid off enpl oyees.
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ORDER

Pursuant to Labor (ode section 1160. 3, Respondent, E W
Merritt Farns, its partners, officers, agents, successors and
assi gns, shall:

1. Gease and desist from

(a) D scouragi ng nenbership of any of its enpl oyees
in the Whited FarmWrkers of Anerica or any |abor organization by
unl awf ul |y di scharging, laying off, refusing to rehire, or in any
ot her manner discrimnating agai nst enpl oyees in regard to their
hire or tenure of enpl oynent or any terns or conditions of
enpl oynent, except as authorized by section 1153( c) of the Act.

(b) Interrogating any agricul tural enpl oyees about
their union activities or synpat hi es.

(c) Threatening any agricultural enployee wth | oss
of enpl oynent or any other change in terns and conditions of
enpl oyment because he or she has engaged in union activity protected
by section 1152 of the Act.

(d) Restraining its agricultural enpl oyees from
speaki ng w th Uhi on supporters.

(e) Inanylike or related nanner interfering wth,
restraining, or coercing any agricultural enployee in the exercise of
the rights guaranteed by section 1152 of the Act.

2. Take the followng affirmative actions which are
deenmed necessary to effectuate the policies of the Act.

(a) dfer Jose Garcia and Manuel Montanez ful l

reinstatenent to their forner of substantially equival ent
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positions without prejudice to their seniority or other enploynent
rights and privileges, and make themwhole for all |osses of pay and
ot her econom c | osses they have suffered as a result of Jose
Garcia's layoff and refusal to be rehired and Manual Montanez
refusal to be rehired.

(b) Preserve and, upon request, nake available to the
Board and its agents for exam nation, photocopying and otherw se
copying, all payroll and social security payment records, time
cards, personnel records and reports, and all other records relevant
and necessary to a determnation, by the Regional Drector, of the
backpay period and the amounts of backpay and interest due under the
terns of this Oder.

(c) Signthe attached Notice to Agricultural
Enpl oyees and, after its translation by a Board agent into all
appropri ate | anguages, make sufficient copies in each |anguage for
the purposes set forth in this Oder.

(d) Ml copies of the attached Notice, in al
appropriate | anguages, within 30 days of issuance of this Oder, to
all agricultural enployees inits enploy between July 25, 1984 and
July 25, 1985.

(e) Post copies of the attached Notice, in all
appropriate |anguages, for 60 days, in conspicuous places onits
property, the exact period(s) and place(s) of posting to be
determned by the Regional Director, and exercise due care to
repl ace any Notice which has been altered, defaced, covered, or

r enoved.
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(f) Arrange for a representative or a Board agent
to distribute and read the attached Notice, in all appropriate
| anguages, to all of its enployees on conpany tine and property at
time(s) and places(s) to be determned by the Regional Drector.
Fol | owi ng the reading, the Board agent shall be given the opportunity,
outside the presence of supervisors and managenent, to answer any
questions the enpl oyees may have concerning the Notice or their rights
under the Act. The Regional Director shall determne the reasonable
rate of conpensation to be paid by Respondent to all piece-rate
enpl oyees in order to conpensate themfor time |ost at the reading and
question-and-answer peri od.
(g) Notify the Regional Director inwiting, within
30 days of the issuance of this Order, of the steps it has taken to
comply with its terms, and make further reports at the request of

the Regional Director, until full conpliance is achieved.

Dated: March 20, 1987

MARMI N J. BRENVEER
Adm ni strative Law Judge
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NOTI CE TO EMPLOYEES

After investigating charges that were filed in the Delano Regional Office, the
General Counsel of the Agricultural Labor Relations Board (Board) issued a
conplaint which alleged that we, E. W Merritt Farms, had violated the law. .
After a hearing at wnhich each side had an onortun|t¥ to present evidence, the
Board found that we did violate the law by laying off Jose Garcia and refusing
to rehire Jose Garcia and Manuel Montanez. The Board has told us to post and
publish this Notice. W will do what the Board has ordered us to do

¢ al so want to tell you that the Agricultural Labor Relations Act is a |aw that
gives you and al | other farmworkers in California these rights:

1. To organize yourselves;

2. To form join, or help unions; . .

3. To vote in a secret ballot election to decide whether you want a union to
represent you; _ o

4. To bargain with your enployer about your wages and working conditions
Egrqggh a union chosen by a majority of the enployees and certified by the

ard;
5. To act together with other workers to help and protect one another; and
6. To decide not to do any of these things.

Because it is true that you have these rights, we promse that:

WE WLL NOT do anything, in the future, which restrains or coerces you or
any other farmworker to do, or to refrain fromdoing, any of the things
listed above. _ _ o

VE WLL NOT interrogate our enployees about their union activities or
synpat hi es .

VE WLL NOT threaten our enployees with [oss of enploynent or any other
change in terms and conditions of enployment because he or she has engaged
In union activity. _ _ _

VE WLL NOT restrain our enployees from speaking with Union supporters.
VE WLL NOT discrimnate against, or suspend or discharge any agricultura
worker in violation of the Act.

WE WLL offer Jose Garcia and Manuel Montanez reinstatement to their former
or substantially equivalent jobs wthout prejudice to their seniority and

other rights or privileges of enployment, as though they had not been laid
off or denied rehire.
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Representative Title
If you have a question about your rights as farmworkers or about this Notice,
you may contact any office of the Agricultural Labor Relations Board. One
office is |ocated at 627 Min Street, Delano, California 93215, The telephone
nunmber is (805)725-5770.

This is an official Notice of the Agricultural Labor Relations Board, an
Agency of the State of California.
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