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DECI SI ON AND ORDER

O June 24, 1987, Admnistrative Law Judge (ALJ) Thomas
Sobel issued the attached Decision in this matter. Thereafter, Sunny
Cal Egg & Poultry, I nc. (Respondent or Enployer) tinely filed
exceptions to the ALJ's Decision, along wth a supporting brief, and
General QGounsel tinely filed areply brief.

The Agricultural Labor Relations Board (ALRB or Board) has
consi dered the record and the ALJ's Decision in light of the
exceptions, briefs and reply briefs of the parties and has deci ded
toaffirmthe ALJ's rulings, findings and conclusions only to the
extent consistent herewith, and to adopt his proposed Order, as
nodi fi ed.

After an election in August 1985, the Board certified the
Charging Party, Teansters, Chauffeurs, Wrehousenen, Industrial &

Alied Wrkers of Anerica? Local Lhion No. 166, |International



Brot herhood of Teansters, Chauffeurs, Warehousenen and Hel pers of
Anerica (Teamsters or Union) as the exclusive representative of
Respondent's agricultural enployees. The certification issued on
Decenber 31, 1985.

On Decenber 15, 1986, GCeneral Counsel issued a First
Anended Consol i dated Conplaint. The conplaint alleges that conmencing
January 3, 1986, the Charging Party requested Respondent to engage
in collective bargaining. The conplaint further alleges that on that
date Respondent refused, and it continues to refuse, to bargain in
good faith with the Charging Party, in violation of section 1153(e) Y
and (a) of the Agricultural Labor Relations Act (ALRA or Act). In
addition, the conplaint alleges that Respondent discrimnatorily
di scharged enpl oyees Jose Alfredo Martinez, Joaquin Martinez,
Leonardo Rodriguez,? Ventura Meza, and Pedro Mendoza because of
their union activities, inviolation of section 1153(c) and ( a) .
Inits answer, Respondent denied (1) that it is an agricultural
empl oyer, ( 2) that the alleged discrimnatees are agricultural
enpl oyees, and ( 3) that it had unlawful |y discharged anyone.
Respondent admitted that it had refused to bargain with the Charging
Party, but denied that it had any obligation to do so.

Refusal to Bargain

At the prehearing conference, General Counsel argued that

¥ Al section references herein are to the Californi a Labor Code

Z @neral Counsel has since abandoned any contentions regarding
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because Respondent admtted it had refused to bargain and failed to
chal l enge the Board's jurisdiction in the underlying representation
proceeding, it had waived its jurisdictional objections.

Respondent, arguing that objections to jurisdiction cannot be wai ved,
contended that it was not an agricul tural enpl oyer under National
Labor Relations Act ( NLRA) precedent because its egg processing
operation processed a | arge enough percentage of other producers' eggs
to be considered "commercial" rather than "agricultural," and was
therefore subject to National Labor Relations Board (NLRB or nati onal
board) jurisdiction rather than ALRBjuri sdiction.

Oh the first day of hearing, the ALJ granted General
Counsel's notion for summary judgnent on the refusal to bargain
charge. Respondent then nmade an offer of proof of changed
circunstances, alleging that although it was an agricul tural enployer
at the tine of the filing of the petition for certification, it
becane a commercial operation in January or February 1986 when it
began processi ng other producers' eggs in a vol unme al nost approachi ng
the volunme of eggs which it produced itself. However, because
Respondent admtted to being an agricultural enployer at the tine of
the-certification, the ALJ reaffirnmed his previous ruling.

After the close of hearing, the ALJ decided to reopen his
ruling on General Counsel's notion, and he ordered Respondent to
show cause why the previous granting of summary judgment shoul d not
stand. In response, Respondent submtted business records and two

decl ar ati ons.
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The decl aration of Marvin Manhei m president of the
corporation, states that sone of the Enpl oyer's jobs relate to the
production of eggs (i ncluding the feeding of chickens and the
cl eani ng of chicken houses) while other jobs relate to the processing
of eggs for sale (including packing eggs, loading trucks with cases of
packed eggs, candling eggs, cleaning nmachinery used to process and
pack the eggs, and nmaking boxes). The declaration asserts that each
of Respondent's enpl oyees perforns work related to the processing
portion of the busi ness, and no enpl oyee works solely in the egg
producti on portion of the business.

The decl arati on of Respondent's bookkeeper, Qenna R
W segarver, states that the first tine Respondent processed eggs
whi ch were produced by a conpany other than Sunny Cal Egg & Poul try,

I nc., was during the period fromApril 6, 1986, to My 3, 1986. Her
decl arati on summari zes production reports (attached to the

decl aration) for the reporting periods fromApril 1, 1986, to April 6,
1987, and indicates, for each period, what proportion of eggs were
produced by Respondent itself and what proportion were processed after
bei ng purchased from ot her producers.

The ALJ concl uded that since the statenents of
Respondent's own declarants clearly indicated that it did not begin-to
process ot her producers' eggs until April 1986, Respondent by its own
adm ssion was an agricul tural enployer at the tines the conplaint

al | eged that Respondent commtted unfair |abor
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practices.® Mreover, the ALJ reasoned, section 1160.3 of the Act
gives the Board jurisdiction to redress any unfair |abor practice
that "has" been coomtted, thus indicating that the Board's
jurisdiction is properly invoiced as | ong as the respondent was an
agricultural enployer at the time of the alleged unfair |abor
practi ce.

Thus, the ALJ again granted summary judgnment to General
Counsel on the refusal to bargain charge. 1 the basis of conpany
presi dent Marvin Manheim s strongly expressed anti uni on statenents,
the ALJ found that Respondent refused to bargain solely for the
pur pose of delay and that a nakewhol e renedy was therefore
appropriate. However, the ALJ al so recommended that the standard
Board Order be nodified to require the Regional Drector to
investigate whether, and to what extent, any changes in Respondent's
operations have altered the scope of the previously certified
bargaining unit. If the Regional Drector were to find that
Respondent was no | onger engaged in agricultural operations,
Respondent woul d be relieved of any further obligation to bargain.
Such a finding, the ALJ concl uded, woul d al so be relevant to the
scope of any reinstatenment and backpay renedy.

Inits exceptions brief, Respondent argues that since it
produced docunentary evidence that the nature of its business changed
fromagricultural to coomercial commrencing April 6, 1996, it raised

atriable issue of fact and was entitled to a hearing on

3/ The conplaint alleged that the refusal to bargain comrenced January
3, 1986, and that unlawful discharges occurred during CGctober 1985
and January 1986.
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the question of whether it ceased to be an agricultural enployer as
of April 1986. Respondent cites Austin DeCoster d/b/a DeCoster Egg
Farnms (1976) 223 NLRB 884 [ 92 LRRM 1120] as holding that an egg

processor falls within NLRA jurisdiction if it processes eggs

produced by ot hers, and that the amount of other producers' eggs

processed is immterial. Respondent does not contend that the Board
cannot hold it responsible for unfair |abor practices it conmtted up
to April 6, 1986. However, should the Board uphold the ALJ's

Deci sion and recommendati ons, the inplementation of the recomended
remedies -- i . e., reinstatenment, makewhole for wages and ot her
econom ¢ | osses, reading and posting of the notice -- would,
according to Respondent's argunent, require the continued exercise of
jurisdiction by the Board, beyond the April 6 date.

Respondent contends that the jurisdictional question should
be settled by convening a hearing for the limted purpose of
determ ni ng whet her Respondent |ost its status as an agricultura
enpl oyer on April 6, 1986. Respondent asserts that such a hearing
woul d provide finality to a case which will otherw se entai
additional investigations and hearings.

Ceneral Counsel's reply brief argues that the issue of
whet her Respondent becanme a nonagricul tural enployer as of Apri
1986 should be handl ed during conpliance proceedings rather than in
a hearing reopened for that limted purpose. GCeneral Counsel cites
several NLRB decisions holding that various issues not resolved in
unfair |abor practice proceedings are appropriate for resolution
during conpliance.

We affirmthe ALJ's conclusion that by its own adm ssion
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Respondent was an agricul tural enployer at |east until April 6,
1986. W also affirmhis conclusion that the Board has authority to
remedy any unfair |abor practice that has been committed while a
respondent was an agricultural enployer. Further, we uphold the
ALJ's finding that Respondent herein refused to bargain with the
Charging Party upon request, and that it did so without a reasonable
or good faith belief that it had no duty to bargain, since
Respondent admtted to its agricultural enployer status at the time of
the bargaining request. Therefore, we conclude that a makewhol e renmedy
is appropriate for the period of January 3, 1986, to April 6, 1986.
For the period subsequent to April 6, 1986, we find that
the evi dence provided by Respondent's declarations and business
records is not sufficient for us to deci de whet her or when Respondent
may have ceased to be an agricultural enployer. W further find that
the nost appropriate place to resolve this
question i s, as General Counsel suggests, during the conpliance stage

of these proceedings. ¥

We wi sh, however, to give some guidance to the parties and
the conpliance officer concerning the factors that will need to be

considered in determning Respondent's status as either an

4'See, e.qg., Bacchus Wre Qorporation (1980) 251 NLRB 1552 [ 105
LRRM1451], wherein the national board denied the enpl oyer's request
to reopen the hearing to consider whether its "busi ness reverses”
nade reinstatenent of two discri mnatees i npossi ble, and held that
the issue shoul d be handl ed during conpliance. S mlarly, in Ganano
Brothers, Inc. d/b/faBhnic Produce (1985) 275 NNRB 205 [ 119 LRRM
1062] the NLRB hel d that conpliance proceedi ngs were the appropriate
pl ace for the enpl oyer to present evidence on the issue of the

di scrimnatees® l'egal status to work in the Lhited States.
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agricultural or a comercial enployer. Accordingly, we provide
the following brief history of the NLRB's interpretation of the
statutory definition of agriculture.

Section 3(f) of the Fair Labor Standards Act defines
agriculture in the following terms:

*Agricul ture® includes farming in all its branches and anong

other thing includes . . . the production, cultivation,
growi ng and harvesting of any agricultural . . . comodities .
and any practices . . . perforned by a farmer or on a

farmas an incident to or in conjunction with such farmng
operations, including preparation for market, delivery to
storage or to market, or to carriers for transportation to
market. (29 U S.C. 8203(f ) .)

In daa Sugar Conpany, Ltd. (1957) 118 NLRB 1442 [ 40 LRRM

1400] the NLRB announced the rule that in cases where enpl oyees spend
part of their tine in agricultural duties and part in
nonagricul tural, those enpl oyees who performany regul ar anount of

nonagricul tural work are covered by the NLRA with respect to that

portion of the work which is nonagricultural. Several years later, in

The Garin Conpany ( 1964) 148 NLRB 1499 [57 LRRM1175], the NLRB

hel d t hat packi ng shed enpl oyees engaged in packi ng produce grown not
only on their enployer's fields but also on other growers' fields

are not agricultural enployees. In finding Garin's enployees to be
conmercial rather than agricultural, the national board noted that
the enpl oyees did a substantial amount of packing for another grower,

i . e., approximtely 15 percent.

Several subsequent NLRB decisions held that where a
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conpany is engaged in a single and conpletely integrated farm ng
operation, its enployees are agricultural even though the enpl oyer
processes sone farm commodities which were purchased from i ndependent

growers. In Wrtz v. Tyson's Poultry (8th Cir. 1966) 355 F.2d

255, the conpany's enpl oyees assenbl ed, graded, si zed, packed and
shi pped eggs which were obtained fromtw sources, Tyson's own farns
and three independent growers. The Court of Appeals rejected the
contention that the involvenent of the independent growers rendered
the whol e operation nonagricultural. Rather, the court held that all
the enmpl oyees ware enployed in a single and conpletely integrated

farm ng operation and were therefore agricultural enployees. (See
also, NL.R3. v. Victor Ryckebosch, Inc. (9th Cir. 1972) 471 F.2d 20
[81 LRRM2931]; N.L.R.B. v. SranPoultry Farns, Inc. (5th Cir.
1969) 405 F.2d 1025 [70 LRRV2200] .)

In Austin DeCoster d/b/a DeCoster Egg Farms, supra, 223 NLRB

884 (DeCoster) the enployer conducted an egg production and
processing operation in which it purchased chicks from an i ndependent
breeder and then delivered themto growi ng farns, sone of which
DeCoster owned. Upon reaching maturity, the chicks were transported
by DeCoster enployees to breeder farms, where they were mated with
enpl oyer-owned roosters. The resulting eggs

were transported by the enployer's drivers to a hatchery, and the

hat ched fenal e chicks or pullets® delivered either to the enpl oyer's

growing farns or contract growng farns. Thereafter,

5'The mal e chicks were destroyed.
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the pullets were transported to | aying houses. Approxinately 2. 4
mllion pullets were housed in the enployer's facilities while

400, 000 were housed in contract |aying houses. The entire grow ng,
hat chi ng, naturation and | ayi ng process was controll ed and super vi sed
by DeCoster. The DeCoster |aying houses produced approximately 11.5
mllion eggs per week which were all processed in the egg buil ding
prior to sale. The contract farns yiel ded approxinmately 2 mllion
eggs per week, of which 1.8 mllion were shipped unprocessed to a
custoner of DeCoster. The renai ning 200, 000 eggs were processed in
the enployer's plant. Thus, less than 2 percent of the eggs
processed by the enpl oyer were fromits contract farns. Mreover,
the enpl oyer did not process any eggs fromother producers .

The NLRB noted in DeCoster that the U. S. Suprene Gourt had
stated that the Fair Labor Standards Act definition of agriculture
was conprised of two distinct branches. The prinary nmeaning refers
to actual farmng operations, while the secondary nmeaning refers to
practices performed by a farmer or on a farmas an incident to or in
conjunction with such farmng operations. The DeCoster egg-
processi ng pl ant enpl oyees were not engaged in direct farmng
operations. But the national board held that they were not engaged
in secondary agricultural practices, either. 1In so holding, the
board relied in part on a U. S. Departnent of Labor Regul ation
interpreting the phrase "such farmng operations” as contained in
the Fair Labor Standards Act definition of agriculture. The Labor

Departnent Regul ation provi des:

THEEEEEEErrrrrd
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No ﬁ_ractice performed with respect to farmcomodities is

et of mance. on’a Farmunl ess al T Such Sommadi (i es ar e the

products of that farm (29 C.F. R. §780.141 (1974).)
The national board held that this regulation nmust be read as limting
the exenption to those processors who deal exclusively with their own
goods.

Wiile 11.5 mllion of the 11.7 mllion eggs processed by
DeCoster were laid in DeCoster laying houses, only 200, 000 eggs were
received fromcontract farmers. The board noted that NLRB deci sions
had consistently held that an enployer is not a "farmer" as to
products whi ch have been raised or produced under contract by
I ndependent contract farmers. Thus, although DeCoster would appear
to have constituted an integrated egg production and processing
operation, the NLRB ruled that because all of the eggs processed by
DeCoster were not the products of its own farm, its enployees were
not engaged in activities falling within the secondary definition of
agriculture. Therefore, the agricultural exenption did not apply.
A review of relevant NLRB deci sions subsequent to DeCoster

reveal s that the board has not strictly adhered to the holding of that
case that any anount of processing of other producers' agricultural
products necessarily nakes the processing enpl oyees comercial. In

fact, subsequent decisions indicate that the national board has

continued to apply the rule established in daa Sugar Conpany, Ltd.,

supra, 118 NLRB 1442 ( Ol aa) and The Garin Conpany, supra, 148 NLRB

1499 (Garin) that enployees

11.
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engaged in the processing of crops will be found to be
nonagri cul tural enployees only if a regular and substantial portion
of their work consists of processing the crops of a grower or
growers other than the grower-enpl oyer.?

For exanpl e, in Enpl oyer Menbers of G ower-Shi pper Vegetabl e
Association of Central Galifornia (1977) 230 NLRB 1011 [ 96 LRRM
1054] (G ower-Shipper), the issue before the NLRB was whet her

drivers, driver-stitchers, and fol ders who haul ed produce for

enpl oyer nenbers of a grower-shi pper vegetabl e exchange were
agricultural enpl oyees. Individual grower nenbers packed and
processed differing percentages of their own and ot her, independent
growers' produce. The board did not hold that the processing of any
amount of produce fromindependent growers was enough to make an
operation commercial. Rather, the board applied the Qaa and Gar in
rule that a grower's processing enpl oyees were nonagricul tural only
if they spent a regul ar and substantial amount of their working tinme
on crops of independent growers. Thus, the hauling and packing

enpl oyees of growers who obtai ned 20 percent, 40 percent, and 80
percent, respectively, of their produce fromindependent growers were
found to be commercial enpl oyees, on the basis that their enpl oyers
were engaged to a substantial degree and on a regular basis in

haul i ng produce

8 Several subsequent cases sinply distinguish DeCoster on its facts.
For exanple, in Dairy Fresh Products Co. , d/b/a/ Stahmann Egg Farns
(1980) " 251 NLRB 1232 [ 105 LRRM1202], the NLRB held that the

enpl oyer's egg processing operation was agricultural although
apﬁroxi mately 10 percent of the eggs processed were received from
other farms, because those eggs derived fromfarnms of the same

enpl oyer rather than fromindependent farmers.
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procured fromindependent growers for processing in their packing and
shi pping operations. However, the enpl oyees enpl oyed by conpani es which
grew 90 percent or nore of the produce they haul ed were found to be
agricultural, on the basis that the insubstantial anount of the
enpl oyers' work with respect to the crops of independent growers was
deenmed incidental to the enployers' primary function of grow ng, packing
and shipping their own produce.

In NNRBv. Karl's FarmDairy, Inc. (10th Cir. 1978) 570 F. 2d
903 [ 97 LRRM2747], the 10th Grcuit Court of Appeals considered the

question of whether a handyman who worked in the empl oyer's mlk
processing facility was an agricultural enployee, where the enpl oyer
processed its own mlk from400 mlk cows and al so processed an
undeterm ned quantity of mlk fromat |east one other dairy. The court
found that there was no substantial evidence in the record that
"foreign" mlk represented nore than a de mnims portion of the
company's operations. The court rejected the NLRB s assertion that
when a dairy farmprocesses mlk in any quantity fromother farmers,
that process becones a separate comercial operation. The court
concluded that the enpl oyee's duties came within the secondary nmeaning
of agricultural (i .e., practices perforned by a farmer or on a farm
incidentally or in conjunction with such farmng operations), and that
the fact that the enployee incidentally worked on commodities of an

undi scl osed quantity produced by other farnmers did not change the nature
of his enpl oynent.

In Mario Sai khon, Inc. (1986) 278 NLRB 1289 [ 122 LRRM1361] ,
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t he enpl oyer harvested and fiel d-packed agricul tural conmmoditi es,
wth nore than 50 percent of its harvesting and packi ng perforned
for other growers. The NLRB found that the enpl oyer's field packing
nmachi ne enpl oyees were comercial. However, in doing so, the
national board relied upon the Qaa/Garinrule, as reiterated in

Q ower - Shi pper, that enployees will not be found noncomrerci al

agricultural enpl oyees when a regul ar and substantial portion of
their work effort is directed towards hauling or processing the
crops of a grower other than the grower by whomthey are enpl oyed.
V¢ conclude that the Qaa/Grin rule continues to be the
rule followed by the NLRB, and, pursuant to section 1148 of the
Act, is consequently the proper rule for this Board to followin
the instant case as well. In adhering to the NLRB's "regul ar and
substantial portion"” rule, we note that a strict application of the
reasoning in DeCoster would lead to an absurd result, where all an
egg processor woul d have to do to make its operation comrerci al
woul d be to purchase a dozen eggs for processing froman
i ndependent producer. Furthernore, an enployer could slip in and
cut of jurisdiction of first the ALRB and then the NLRB by
continually adjusting the quantity of eggs it accepted for
processi ng fromother producers.
Curing conpliance, the conpliance officer (and, later, the
AJ if the natter goes to hearing) wll need to consider a nunber
of factors in order to nmake a determnation concerni ng
Respondent's comercial or agricultural status after April 6,

1986. These factors i ncl ude:
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(1) The anmount of eggs purchased from other producers,
and whet her the amount represents a substantial portion of the
eggs processed by Respondent;

(2) The reason(s) the Respondent needed to purchase eggs
from other producers, including whether due to Respondent's short
supply and/ or sudden increased demand;

( 3) Whether Respondent regularly obtains a substantia
portion of its eggs for processing from other independent producers,
and to what extent it expects to do so in the future;

( 4) Wether eggs purchased by Respondent from other
producers come fromfarms owned by Respondent or fromtruly
I ndependent producers;

(5) Wat constitutes the usual industry practice
regardi ng the extent to which egg producers process their own
€ggs;

( 6) Wether all or sone of Respondent's enployees are
engaged in "mxed work," i .e., whether they spend some of their tinme
perform ng agricultural work and sone of their tine performng
nonagricul tural wor k;

(7) Wether any shop or maintenance enpl oyees work solely on
equi pnent in the processing facility; whether any shop or
mai nt enance enpl oyees who repair tractors or other feed and
mechani cal equi pnent work primarily in the grow ng operations; and
whet her some shop or mai ntenance enpl oyees work both in the
processing plant and in the agricultural operation;

( 8) Wether enployees in the processing plant rotate

among various tasks performed there, and whether there are
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differences in pay or in the required level of skills;

( 9) Wether egg production enpl oyees and processing
enpl oyees are separately supervised, and separately hired and
t erm nat ed,

(10) Wether eggs are transported to the processing plant
by enpl oyees and equi pnent utilized solely in the grow ng
operation, or by enployees utilized solely in the processing plant,
or by enpl oyees engaged in "m xed work; "

(11) Wether the processing plant is |ocated on the sane
prem ses as the egg production operation;

(12) Wether the Ewloyer is a nenber of a cooperative, and
if so, whether it sells its ow eggs to the cooperative; whether the
cooperative narkets its own brand of eggs, and if so, wunder what
| abel ;

(13) The extent of the Enpl oyer's investnent in
processi ng plant equi pnment, and the extent of investnent in the egg
producti on operation; and

(14) Wether the Enployer is engaged in private | abeling
and/ or packagi ng for independent growers.

In accordance with our Decision herein, our Oder wll
i ncl ude makewhol e for the period begi nning wth Respondent's initial
refusal to bargain up to April 6, 1986. V¢ hol d, however, that
nakewhol e is not appropriate for any period subsequent to April 6,
1986, evenif it is determned during conpliance proceedi ngs that
Respondent continued to be an agricultural enployer after that date.
Al though we do not find DeCoster to be controlling authority for

Respondent's contention that it ceased
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to be an agricultural enployer, we do find that in this difficult
area of | aw, Respondent's reliance on that case denonstrated a
reasonabl e, good faith litigation posture such that nakawhol e woul d
not be appropriate after the date when Respondent contends it becane
a nonagricul tural enpl oyer.”

The D scharge of Jose Al fredo Martinez and Joaquin Martinez

General Counsel's prinma faci e case depended in | arge part
on the antiuni on ani nus di spl ayed by conpany president Marvin
Manheim Jose Alfredo Martinez testified that Manheimtold a group
of enpl oyees on election day that if the Union wen, he would not |et
It in, but would autonmate his operations in order to be able to
di scharge fifteen enpl oyees. Manheimpromsed that if they voted in
his favor, the enpl oyees woul d have good wages, vacations and

benefits. Jose Alfredo's brother, Joaquin Marti nez,

"The Board takes this opportunity to express its belief that "open-
ended" makewhol e orders may not be appropriate in "absol ute”
(including "technical ") refusal to bargain cases or in"surface"
bargaining cases. Open-ended makewhol e orders, which run until the
parties have reached a bona fide inpasse or a contract, tend to
“encourage further litigation and di scourage reasonable efforts by
unions to reach agreenent, since the prospect of securing nore
favorable terns by virtue of an open-ended makewhol e order overshadows
the negotiation process." (John El nore Farns (1985?1 11 ALRB No.
22, dis. opn. of Menbers Janes-Massengal e and McCarthy, p. 13.) In
a technical or absolute refusal to bargain case, the nobst appropriate
date to term nate a nmakewhole award i s, at the |l atest, the date of
the union's timely acceptance of the enployer's offer to bargain
with the certified bargaining representative of its agricultural

enpl oyees. (Joe G Fanucchi & Sons/Tri-Fanucchi Farms (1986) 12
ALRB No. 8. See also Abatti Farms, Inc. (1988) 14 ALRB No. 8, which
has been accepted for review by the California Court of Appeal.) In
a surface bar%ai ning case, makewhole may not be appropriate beyond
the date of the close of the liability hearing. An)é allegation of a
failure to bargain in good faith after those dates shoul d ar%uably
not be litigated durinP conpliance but, rather, should be the
subject of new unfair [abor practice charges.
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corroborated the testinmony of his brother regarding Manhei nm s
prom se of good wages and vacations if the workers woul d give up the
Uni on, as well as Manheinls statement that if the Union cane i n, he
woul d autonate and be able to di scharge people. n cross-
exam nation, Manheimadmtted telling enpl oyees that he woul d be abl e
toinstall automatic feeders if they voted for the Uni on, and that
he woul d then need only one or two enpl oyees. He also admtted
telling enpl oyees that he knew they had been havi ng uni on neeti ngs,
that he would not let the Union beat hi m, that he could fight them
for a year or two and woul d not have to give i n.

A day or two after the el ection, Manheimsolicited Jose
A fredo Martinez and his brother, also named Jose, to sign a petition
to oust the Union. Jose Martinez signed the petition, but Jose
A fredo Martinez refused. Joaquin Martinez was al so asked to sign the
petition, and he, too, refused.

The WUnion was certified by the Board on Decenber 31, 1985.
h January 4, 1986, Jose Al fredo, Joaquin and two ot her workers were
loading a truck with eggs in the |ate afternoon. About 5:15 p. m. ,
Manhei marrived, angrily got out of his pickup truck and began to yell
that it was after 5p. m., and the nen had still not | eft, that he
was sick and tired of the Uni on, and that if they wanted work they
shoul d ask the Union for it. Kicking the dirt, Mnheimcursed the
Union and abruptly told Joaquin and Jose A fredo that they were
through. The follow ng day, Joaquin returned to work to see if he
and Jose A fredo had i ndeed been di scharged. According to Joaqui n,

Manhei mreplied that yes, they were fired because of the Uni on.
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Manhei mtestified that on the day he told Jose A fredo and
Joaquin to | eave, he had heard that sone enpl oyees had gotten into
the corrals anong the cattl e, despite having been warned to stay
away fromthe corrals after an enpl oyee had been i njured there.
Wien he told Jose Alfredo and Joaquin to stay away fromthe cattl e,
he cl ai med, they taunted hi mand | aughed. Manhei mstated that he
did not mean to fire the two enpl oyees at that nonent, but nade the
deci sion later upon reflecting that they had not been conpl eting
their work on time and had general |y been behavi ng i nproperly.

The ALJ found that General Counsel had established a prina
faci e case through the evidence of Manheimi s antiunion ani nus, his
threats to get rid of enployees if the Union won the el ection, Jose
Al fredo's and Joaquin ' s refusal to signthe petition, and the
abruptness of Manheim s reaction. The ALJ credited the two
enpl oyees' version of the events and di sbel i eved Manhei m whom he
found to be an "i nsouci ant” and "cont enpt uous” w tness. He
concl uded that Manheim s asserted reasons for discharging the
enpl oyees were entirely pretextual, and that the enpl oyees were
actually discharged in retaliation for their refusal to sign the
petition to oust the Uni on.

Vé find that the discharges were not pretextual, in that
Manhei m had sore genui ne concern that the enpl oyees had been
"horsing around" in the corrals or "draggi ng on the cl ock"™ in order
to work overtine. Neverthel ess, we are convinced that Manhei m
woul d not have di scharged the enpl oyees in the absence of their

protected activity. e factor indicating that Manhei mwas
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at least partially notivated by the enpl oyees' union activity is the
timng of the incident: the enployees were termnated only four days
after the Union was certified, and perhaps on the very day that Manhei m
received notice of the certification. Further, Mnheimuttered very
hostile antiunion statements during the course of the incident, telling
the workers he was sick and tired of the Union, cursing the Union and
telling the enpl oyees they should ask the Union for work. MNbreover, one
of the other enployees working with Jose Alfredo and Joaquin that
afternoon was Jose Martinez, who had signed the Employer's petition to
oust the Union; Jose Martinez was not discharged that afternoon although
he, too, was on the prem ses later than Manhei mthought was
appropriate. Finally, both Jose Alfredo and Joaquin had worked for
Respondent for quite a nunber of years (Jose Alfredo for 12 years and
Joaquin for 9 years) and we are convinced that Manhei mwoul d not have
considered their alleged m sconduct serious enough to warrant sunmary

di scharge in the absence of their union activity. (Wight Line, Inc.
(1980) 251 NLRB 1083 [ 105 LRRM1169], enforced, (1st Cir. 1981) 662
F.2d 899 [108 LRRM2513] cert. den., (1982) 455 U.S. 989 [109 LRV

2779].) Therefore, we affirmthe ALJ's finding that Respondent violated
section 1153(c) and (a) by discrimnatorily discharging Jose Alfredo
Martinez and Joaquin Martinez.

We hold that the declarations and business records submtted by
Respondent in response to the ALJ's order to show cause did not make a
prima facie show ng under applicable |aw that Respondent ceased to be an

agricultural enployer as of April 6, 1986

14 ARB No. 14 20.



Therefore, our Oder will direct the Enpl oyer to offer reinstatenent
to Jose Alfredo Martinez and Joaquin Martinez as well as full backpay
up to the date of valid reinstatement offers. If it should be
determ ned during conpliance proceedi ngs that Respondent becane a
nonagri cul tural enpl oyer on a date subsequent to April 6, 1986, then
the Board woul d lack jurisdiction to order reinstatenent and backpay

after such date. The D scharge of Pedro Mendoza

Pedro Mendoza was al so approached by Manhei mafter the
el ection and was asked to sign the petition to oust the Uni on;
Mendoza, t oo, refused to signit. O Mendoza's last day of work,
Cctober 13, 1985, Manheimtol d Mendoza and three coworkers to cl ean
up sore steer manure in front of the pens in the chi cken houses.
Each of the workers had his own house to clean out. The nen worked
at that job from7to 9 a. m., and Mendoza was the only wor ker who
did not finish the job within the prescribed ti me. Manheimtestified
that he saw Mendoza | oafing while the others were working hard, and
t hat Mendoza had conpl eted only about half the j ob. Manhei mfurther
testified that he fired Mendoza because he had not fi ni shed,
al t hough he had been repeatedly warned in the past that he woul d have
to keep up with the other workers. Mendoza admtted that he had not
finished his job.

The ALJ found General Counsel's prima faci e case regarding
Mendoza somewhat weak, but nonet hel ess concl uded that the Enpl oyer's
stated reason for discharging Mendoza was pretextual. Ve overrul e
the ALJ, and find that General Counsel did not establish a prina

facie case. As Respondent's exceptions

14 ARB No. 14 21.



brief points out, there was uncontradicted evidence presented at the
heari ng that Mendoza was the only one of the four workers who failed
to finish cleaning out the house to which he was assi gned. Wnlike the
Martinez term nations, the discharge of Mendoza is not closely
linked in tine to either the election (two nonths prior to Mendoza'
s discharge) or the Board's certification of the Lhion (two nonths
after the di scharge). Moreover, General (ounsel failed to prove, as
he did wth respect to the Martinez i nci dent, that any of Mendoza 's
co-wor kers who were not di scharged signed the Enpl oyer's petition.
Despite the ALJ ' s discrediting of Manheim s testinony that he had
previ ously warned Mendoza about working too sl owy, we concl ude that
the evi dence does not establish that Manhei m di scharged Mendoza for
any reason other than his failure to finish his work assignnment in
the prescribed anount of tine. As General Counsel failed to

establ i sh a causal connecti on between Mendoza' s protected activities
and his termnation, we overrule the ALJ "' s finding of a violation.

The D scharge of Ventura Meza

Li ke the other conplainants, Ventura Meza refused to sign
the Enpl oyer's petition to oust the Union. 1 Qctober 6, 1985, Mza
was supposed to report towork at 5a. m., but was unable to do so
because he had been arrested for drunk driving the previous eveni ng.
Meza called his forenman Jorge Martinez to tell himwhat had happened
and to explain that he would not be able to return to work until the
police rel eased him  Meza arrived at work at 9 a. m. , and asked
Manhei mif he still had a j ob; Mnheimsaid, " No." He spoke to

Manhei magai n the fol low ng day, and Manhei m
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again refused to put himback to work.

Manhei mtestified that during Meza's enpl oynent history
wth Sunny Cal, he sonetines was unable to performhis duties because
of a drinking problem and that Manhei m had di scussed the probl em
wi th Meza on many occasions. n the norning he di scharged Meza,
Manhei m cl ai ned, he observed that Meza was intoxicated. He told Meza
that he was not taking any nore chances wth hi m that Meza had
al ready had one accident horsing around with the cows and | ost a

finger. About the drinking, hetold Meza, "This was one tine too

many, " and therefore he was fired.
Meza's tinme sheet for the date in question indicates that
he was "arrested, never returned to wor k. " General (ounsel argues

that the notation on Meza's tine sheet that he never returned to work
conflicts with Manheim s testinony that Meza was di scharged for

bei ng drunk. Ceneral Counsel asserts that the di screpancy suggests
the exi stence of a conceal ed and i nproper notive for the termnation
-- nanely, that Meza was di scharged because of his support for the

Uni on.

The ALJ found that General Counsel had established a prinma
faci e case consisting of Manheim's antiunion aninmus, his threats to
| ay of f enpl oyees through automation if the Union won, Meza's
refusal to sign the petition, and the shifting reasons Respondent
gave for discharging Meza. The ALJ found that Meza's termnation
provi ded the strongest dual notive situation anmong all the
conpl ai nants, since Meza hinself asked Manheimif he still had a
j ob, thus indicating an awareness that Manhei mhad problens wth

Meza's drinking. However, based on his severe distrust of
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Manhei m the ALJ neverthel ess concl uded that Respondent failed to
neet its burden of proving that it woul d have di scharged Meza in the
absence of his refusal to sign the petition.

V¢ find that Respondent had anple legitinmate reasons to
di scharge Meza, and that General Counsel failed to establish a causal
connection between his union activity and his term nati on. Goncerning
the notation on Meza's tinme sheet, "Arrested, never returned to

wor k, " Manheimtestified that he told the conpany bookkeeper to
wite, "He's not going to work because he was arrested."” Thus, he

intended the notation to i ndicate that Meza woul d never return to work,

not that he did not conme back to work. W& conclude that the

di screpancy between what appeared on the tine sheet and what Manhei m
told Meza is not significant enough to denonstrate a conceal ed or

i nproper notive for the term nati on.

Wthout that el enent, the renai ning evidence does not nake
out a prina facie case for discrimnatory di scharge. Mza arrived
four hours late for work because of his arrest, and as nuch as
admtted know ng Manhei m had previously had problens with his drinking
when he tentatively asked Manheimif he still had a j ob. Further,
Meza had previously incurred a serious i njury because of an on-the-job
accident stemmng from carel essness. Mreover, in the absence of
evi dence that all enpl oyees who refused to sign the Enpl oyer's
petition were fired, Meza's refusal, two nonths prior

to his di scharge, does not appear causally linked to his

ternmnation.? Simlarly, Mnheints generalized antiunion ani nus

¥unl i ke the discharges of Jose Alfredo and Joaquin Martinez,
Meza's discharge was not close in tine to the "triggering”
elenent, the Union's certification.
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and threats to lay off workers through autonation are sinply not
sufficient to prove a discrimnatory notive for Meza's termnati on.
Gonsequently, we overrule the ALJ's finding of a violation for Meza' s
di schar ge.
ORDER
By authority of Labor Code section 1160. 3 the

Agricultural Labor Relations Board ( Boar d) hereby orders that
Respondent Sunny Gl Egg & Poul try, I nc., its officers, agents,
successors, and assigns shal | :

1. Cease and desist from

(a) Dscharging or otherw se discrimnating agai nst
its agricultural enployees, if any, inregard to hire or tenure of
enpl oynent because they have engaged in union or other concerted
activity protected by the Agricultural Labor Relations Act ( ACT: ).

(b) Failing and refusing to neet and bargain
collectively in good faith as defined by section 1155.2(a) of the
Act with Teamsters Local 166, as the exclusive bargaining
representative of its agricultural enployees.

(c) Inany like or related manner interfering with,
restraining, or coercing agricultural enployees in the exercise of
the rights guaranteed them by section 1152 of the Act.

2. Take the followng affirmative actions which are
deemed necessary to effectuate the policies of the Act:

(a) Ofer to Jose Alifredo Martinez and Joaquin
Martinez inmediate and full reinstatenent to their fornmer or
substantially equival ent positions wthout prejudice to their

seniority or other enploynent rights or privileges.
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( b) Mke whole Jose Alfredo Martinez and Joaquin
Martinez for all |osses of pay and other econom c | osses they have
suffered as a result of their discharges, the amounts to be conputed
I n accordance with established Board precedent, plus interest thereon
conputed in accordance with the Board's Decision and Oder in E W

Merritt Farns (1988) 14 ALRB No. 5.

(c) Upon request, nmeet and bargain collectively in
good faith with Teansters Local 166 as the exclusive collective
bargaining representative of its agricultural enployees and, if
agreenent is reached, enmbody the terms thereof in a signed contract.

(d) Mke whole its present and former agricultural
enpl oyees for all |osses of pay and other econom c | osses they have
suffered as a result of Respondent's failure and refusal to bargain
in good faith with Teanmsters Local 166, such makewhol e anbunts to be
computed in accordance with established Board precedents, plus
I nterest thereon conputed in accordance with the Board's Decision and

Oder in E W Mrritt Farns (1988) 14 ALRB No. 5, the period of

said obligation to extend from January 6, 1986, until April 6, 1986.
(e) Preserve and, upon request, nake available to this
Board and its agents, for exam nation, photocopying, and otherw se
copying all payroll records, social security paynent records, time
cards, personnel records and reports, and all other records rel evant
and necessary to a determ nation, by the Regional Director, of the
backpay periods and the anounts of backpay and interest due under the

terms of this Order.
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(f) Sgnthe Notice to Agricultural Enpl oyees
attached hereto and, after its translation by a Board agent into all
appropri ate | anguages, reproduce sufficient copies in each | anguage
for the purpose set forth hereinafter.

(g) Mil copies of the attached Notice, in all
appropriate | anguages, within 30 days after the date of issuance of
this Order, to all agricultural enployees enpl oyed by Respondent from
Cctober 13, 1986, to (ctober 13, 1987.

(h) Post copies of the attached Notice, in all
appropri ate | anguages, in conspicuous places on its property for 60
days, the period(s) and pl ace(s) of posting to be determned by the
Regional Director, and exercise due care to replace any Notice which
has been al tered, defaced, covered, or renoved.

(i) Arrange for a representative of Respondent or a
Board agent to distribute and read the attached Notice, in all
appropriate | anguages, to all of its enpl oyees on conpany tine and
property at ti me(s) and pl ace(s) to be determned by the Regi onal
Director. Followng the readi ng, the Board agent shall be given the
opportunity, outside the presence of supervisors and managenent, to
answer any questions the enpl oyees may have concerning the Notice or
their rights under the Act. The Regional Director shall determne
the reasonabl e rate of conpensation to be paid by Respondent to all
nonhourly wage enpl oyees in order to conpensate themfor tinme |ost
at this reading and during the question-and-answer peri od.

(j) MNotify the Regional Drector inwiting, within 30

days after the date of issuance of this Order, of the steps
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Respondent has taken to conply with its terns, and continue to
report periodically thereafter, at the Regional Director's request,
until full conpliance is achi eved.

Dated: MNovenber 3, 1988

BEN DAV D AN Chai r nan?

JGHN P. MOCARTHY, Menber

GREQRY L. GONOT, Menber

| VONNE RAMOS R GHARDSON  Menber

9The signatures of Board Menbers in all Board Decisions appear
wth the signature of the Qhairperson first, if participating,
followed by the signatures of the participating Board Menbers in
order of their seniority.
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NOTI CE TO AGRI CULTURAL EMPLOYEES

After investigating charges that were filed in the H Centre

Regional Ofice by the Teansters, Chauffeurs, Warehousenen,

Industrial & Allied Wrkers of Arerica, Local Uhion No. 166,
International Brotherhood of Teansters, Chauffeurs, VWrehousenen and
Hel pers of America, the General Counsel of the Agricultural Labor

Rel ations Board ( Boar d) issued a conplaint which alleged that we,
Sunny Gal Egg and Poultry, I nc., had violated the | aw. Follow ng a
review of the evidence submtted by the parties, the Board found that
we did violate the | aw by di schargi ng Jose Al fredo Martinez and
Joaquin Martinez, for exercising their rights under the ALRA and by
refusing to bargain collectively with the certified representative

of our enployees. W wll do what the Board has ordered, and al so
tell you that the Agricultural Labor Relations Act is a | aw which
gives you and all farmworkers in Galifornia these rights:

To organi ze your sel ves;
To form join, or help unions;
To vote In a secret ballot election to decide whether you want a
union to represent you;
To bargain with your enployer about your wages and wor ki ng
condi tions through a uni on chosen by a majority of the
enpl oyees and certified by the Board;
5. To act together with other workers to hel p and protect one
anot her; and
6. To decide not to do any of these thi ngs.

» whE

Because it is true that you have these ri ghts, we promse t hat:

VE WLL NOT refuse to bargain in good faith with your certified
excl usi ve bargai ning representative.

V‘ﬁ]E WLL NOT di scharge any enpl oyees for exercising their rights under
the Act.

VEE WLL rei nburse the above-nanmed enpl oyees for all |osses of pay
and other econonic | osses they have suffered as a result of our
discrimnating against them plus interest.

VE WLL bargain in good faith with your certified exclusive
bar gai ni ng representative.

Dat ed: SUNNY CAL EGG AND POULTRY, | NC.
By:
(Representative) (Title)
| f you have a question about your rights as farmworkers or about this
Notice, you may contact any office of the Agricultural Labor Relations
Board. One office is |ocated at 319 Waterman Avenue, H Centre,
California. The telephone nunber is (619)353-2130.

This is an official Notice of the Agricultural Labor Relations Board,
an agency of the State of California.

DO NOT REMOVE OR MJTI LATE.
29.
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CASE SUWVARY

Sunny Gal Egg & Poultry, | nc. 14 AR3 Mo. 14
( Teanst ers) Case Nos. 86-CE-2-EC
86- C&- 12-1- EC

ALJ DEC SI ON

General CGounsel alleged that the Enpl oyer had refused to bargain in
good faith wth Teansters, Chauffeurs, Varehousenen, Industria &
Alied Workers of Anerica, Local Ulhion No. 166, International

Brot herhood of Teamsters, Chauffeurs, VWrehousenen and Hel pers of
Anerica (Uni on) and had discrimnatorily di scharged several

enpl oyees. The Enpl oyer denied that it was an agricul tural enpl oyer
or that it had unlawful |y di scharged the enpl oyees. The Enpl oyer
admtted that it had refused to bargain wth the Uni on, but denied
that it had any obligation to bargain. During a hearing before an
Admnistrative Law Judge ( ALJ) the Enployer argued that it becane a
commercial, nonagricultural operation in January or February 1986.
However, because the Enpl oyer admtted its agricultural status at the
time of the certification, the ALJ granted General Counsel's notion
for summary judgnent on the refusal to bargain charge.

After the close of hearing, the ALJ reopened his ruling and
permtted the Enpl oyer to submt evidence to show cause why the
summary j udgment shoul d not stand. The Enpl oyer submtted a
declaration fromthe corporation's president stating that some of
the Enpl oyer's jobs related to production of eggs and sone rel ated
to the processing of eggs for sale, but that all enpl oyees perforned
sonme processing work. A declaration fromthe Enpl oyer's bookkeeper
stated that the first tine the Enpl oyer processed eggs whi ch were
produced by conpani es other than Sunny Cal was after April 6, 1986.
O the basis of the submtted evi dence, the ALJ concluded that by its
own adm ssion the Enpl oyer was an agricul tural enployer when it
initially refused to bargain. Thus, the ALJ again granted summary
judgrment to General Counsel on the refusal to bargain charge. The
ALJ further concluded that the Enpl oyer refused to bargain wthout a
reasonabl e or good faith belief that it had no duty to bargain, and
that a nakewhol e renmedy was therefore appropri ate.

The ALJ recommended that the Board order its Regional Drector to
investigate when, if any all, the Ewloyer ceased to be an
agricultural enployer, since such a change in status would relieve
the Enpl oyer of any further obligation to bargain. The ALJ al so
concluded that the Enployer had discrimnatorily di scharged four
enpl oyees because of their protected concerted activities. He
recommended that the enpl oyees be reinstated w th backpay.

BOARD DECI SI ON

The Board affirmed the ALJ's conclusion that the Enpl oyer had



unlawful |y refused to bargai n, and concl uded that nakewhol e was appropri ate
for the period fromJanuary 3, 1986 to April 6, 1986. The Board hel d t hat
t he evidence was not sufficient to determne whether or when the Enpl oyer
nmay have ceased to be an agricultural enployer. The Board found that the
nost appropriate place to resolve the question was during the conpliance
stage of the proceeding. The Board provi ded sone guidance to the parties
and the conpliance officer concerning the factors that will need to be
considered 1n determning the Enpl oyer's status as either an agricul tural
or a comrercial enpl oyer.

The Board affirmed the ALJ' s conclusion that the Empl oyer had
discrimnatorily discharged Jose A fredo Martinez and Joaquin Marti nez.
However, the Board overruled the ALJ' s concl usion that Pedro Mendoza and
Ventura Meza were discrimnatorily di scharged, since it found that General
Gounsel failed to establish a causal connection between their protected
activities and their termnations.

* * *

This Case Summary is furnished for infornmation only and is not an offici al
statenent of the case, or of the ALRB.
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NOTI CE TO AGRI CULTURAL EMPLOYEES

After investigating charges that were filed in the El Centro Regional Ofice by the
Teansters, Chauffeurs, Warehousenen, Industrial & Allied Wrkers of America, Local
Union No. 166, International Brotherhood of Teansters, Chauffeurs, Warehousenen
and Hel pers of Anerica, the General Counsel of the Agricultural Labor Relations Board
(Board) issued a conplaint which alleged that we, Sunny Cal Egg and Poultry, I nc.,
had violated the | aw. Following a review of the evidence submtted by the parties,
the Board found that we did violate the | aw by discharging Jose A fredo Martinez and
Joaquin Martinez, for exercising their rights under the ALRA, and by refusing to
bargain collectively with the certified representative of our enployees. W will do
what the Board has ordered, and also tell you that the Agricultural Labor Rel ations
Act is a law which gives you and all farmworkers in California these rights:

1. To organi ze yoursel ves;

2. Toform join, or help unions;

3. To vote in a secret ballot election to decide whether you want a union to
represent you;

4. To bargain with your enployer about your wages and working conditions through
a union chosen by a majority of the enployees and certified by the Board;

5. To act together with other workers to help and protect one another; and

6. To decide not to do any of these things.

Because it is true that you have these ri ghts, we pronise that:

VE WLL NOT refuse to bargain in good faith with your certified exclusive bargaining
representative.

VWE WLL NOT di scharge any enpl oyees for exercising their rights under the Act.

VEE WLL rei nburse the above-naned enpl oyees for all |osses of pay and other economc
| osses they have suffered as a result of our discrininating agai nst them plus
interest.

VE WLL bargain in good faith with your certified exclusive bargai ning
representative.

Dat ed: SUNNY CAL EGG AND POULTRY, | NC.
By:
(Representative) (Title)

If you have a question about your rights as farmworkers or about this Notice, you may
contact any office of the Agricultural Labor Relations Board. One office is located at
319 Waterman Avenue, H Centro, California. The telephone nunber is (619)353-
2130.

This is an official Notice of the Agricultural Labor Relations Board, an agency of
the State of California.

DO NOI' REMOVE OR MJTI LATE.

29.
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STATE OF CALI FORNI A
AGRI CULTURAL LABOR RELATI ONS BOARD

Inthe Matter of:
SUNNY CAL EGG & POQULTRY, | NC. , Case No. 86-CE-2-EC

86- CE-12-1-EC
Respondent ,

and

TEAMBTERS, CHAUFFEURS,
WAREHOUSEMEN, | NDUSTRI AL &
ALLI ED WORKERS OF AMER CA,
LOCAL UNONND 166,

| NTERNATI ONAL BROTHERHOCD OF
TEAMBTERS, CHAUFFEURS,
WAREHOUSEMEN AND HELPERS

CF AMER CA,

Charging Party.

N e e e N N N N N N N N N N N N N N

Appear ances:

David Smth, Esq. 73255 H Paseo, Suite 11
Pal mDessert, California for the Respondent

Eugene Cardenas 319 Waternman Avenue H
Centre, California for the General Counsel

Patricia S. Wl deck Whl ner, Kapl on,
Phillips,
Vogel , Shelley & Young P. 0. Box 17925
IF_)gs Angel es, California for the Chargi ng
rty

Bef ore: Thonas Sobel Admnistrative Law
Judge

DECI SI ON OF THE ADM NI STRATI VE LAW JUDGE




Thi s case was heard by nme on January 7, 13 and 14, 1987 in
Riverside, CGalifornia. Pursuant to the usual procedure, General
Counsel alleged in a CGonsolidated Conpl ai nt that Respondent, Sunny
Cal Egg and Poultry, Inc. refused to bargain wth Charging Party
Teansters Local 166, the certified bargaining representative of the
Respondent's enpl oyees, and discrimnatorily di scharged Jose A fredo
Martinez, Joaquin Martinez, Leonardo Rodriguez,' Ventura Meza, and
Pedro Mendoza. By way of answer, Respondent has denied (1) that it
is an agricultural enployer (2) that the alleged discrimnatees are
agricultural enployees, and ( 3) that it unlawfully di scharged
anyone. It has specifically admtted that it refused to bargain, but
denies that it had any obligation to bargain.

. THE REFUSAL TO BARGAI N

After an election in August, 1985 Charging Party was
certified as the exclusive representative of Respondent's enpl oyees.
The Board's certification issued on Decenber 31, 1985. QX 3.
Prior to the election and the certification, Respondent raised no
challenge to the Board's jurisdiction.

General Counsel issued his original conplaint in this
natter on Septenber 19, 1986. The sole violation alleged was

t hat :

'General Counsel has abandoned any contention as to Leonardo
Rodri guez, see Post-Hearing Bri ef.
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(8) Comrencing on or about January 3, 1986 and at all

times thereafter, Respondent did refuse, and continues to

refuse to bargain collectively with the Charging Party as

the exclusive collective-bargaining representative of all

the enployees in the unit described above; in that

comrenci ng on or about January 3, 1986, and continuing to

date, Respondent has refused, and continues to refuse, to

meet with the union for the Furpqse of negotiating or

di scussing the terns of a collective bargai ning agreenent.

X 1. 3.
Respondent denied this allegation in its Answer, and denied that it
was engaged in agriculture.

(n Decenber 15, 1986, Ceneral Counsel issued a First
Anmended Conpl ai nt consolidating the foregoing refusal to bargain
all egation with new al l egations of discrimnation which referred to
di scharges that took place on Cctober 6 and Cctober 13, 1985 and on
January 4, 1986. Inits Answer to this Conplaint, Respondent once
agai n, though nore specifically, denied that it was an agricul tural
enpl oyer, denied that it discrimnatorily discharged the naned
enpl oyees, and denied that it violated the Act by refusing to
bargain; it specifically admtted that comencing on or about
January 3, 1986 and at all times thereafter, it refused and
continues to refuse, to bargain collectively with the Charging
Party as the exclusive collective bargaining representative of al
the enmployees in the unit. Conpare GX 1.8 (First Arended
Complaint), &X 1.9 (Respondent's Answer)
At the Prehearing Conference, General Counsel noved for

Summary Judgment on the refusal to bargain allegation on the

grounds that, given the general principle that the Board does not



permt relitigation of an issue which has, or could have, been
litigated in a prior representation proceeding, see Pittsburgh Pate
dass Co. v. NLRB(1941) 313 U. S. 146, Respondent's failure to

chal l enge the Board's jurisdiction in the representation proceeding,
conbined with its admssion that it had refused to bargain with the
certified union, left no triable issue of fact concerning the
refusal to bargain allegation. Respondent, on the other hand,
contended that it was not an agricultural enployer under NLRA
precedent because it processed a |arge enough percentage of other
producer's eggs to be considered "comercial" and, therefore, under
NLRB jurisdiction. To CGeneral Counsel's contention that the Board
does not generally permt jurisdictional issues that have been
settled in representation cases to be retried in unfair |abor
practice cases, Respondent replied that objections to jurisdiction
cannot be waived. | took the matter under submi ssion and, on the
first day hearing, | granted General Counsel's Mtion for Summary
Judgnent.

Upon my granting the Mdtion, Respondent made an offer of
proof of changed circunstances:

[ At] the time of filing of the petition [for

certification]. . . that the Respondent [was an
agricultural enployer but that]
* * %

Conmenci ng about January or Februar& of 1986, the operation
of the Respondent changed and the Respondent, as records will
show. . . that Respondent entered into a new type of
operation, in that its customers grew and it began to
purchase eggs which at times approached al nost the vol ume of
eggs which 1t produced itself. And at that time, | believe
ké caqflundﬁg)the jurisdiction of the National Labor Relations
t. )

Respondent further asserted:



In addition to the previous offers of proof, | would I|ike

to make an offer of proof that each and all of the

enpl oyees of the enpl oyer/Respondent...during the time

fromthe filings of the petition for certification worked

in the egg processing portion of Respondent's

building...and it is our position that since each and

every enpl oyee worked there at |east part of the time,

[that] all of the enployees would be covered in the

National Labor Relations Act. (1 : 12)
Al t hough the foregoing offer nade it clear for the first time that
Respondent was not contending the Board never had jurisdiction in
the first place, inviewof its admssion that at the time of the
certification it was an agricultural enployer, | reaffirmed ny
previous ruling.

Havi ng concl uded that this ruling was error, by order
i ssued after the close of the hearing, | reopened ny ruling on the
motion for sumary judgnment and ordered Respondent to make a
detail ed showi ng of the kind required by ordinary summary judgnent
procedure, why | should not grant CGeneral Counsel's notion
Respondent duly replied. For the reasons stated below, and on the
basis of the show ng nade by Respondent's declarants, | again grant
summary judgment on the refusal to bargain allegation. | also
concl ude the Board has jurisdiction over the 1153(c) allegations.

As previously noted, the unfair |abor practices alleged in
the First Amended Consolidated Conplaint took place on Cctober 6 and
13, 1985 and on January 3, and January 4, 1986. Although Respondent
originally had not specified a particular date on which it. ceased to

be an agricultural enployer, in his offer of



proof, Respondent's Counsel asserted that the change in operations
whi ch divested ALRB of jurisdiction took place in January or February
of 1986.

Respondent's papers now nmake it clear that on every date
the conplaint alleges that an unfair |abor practice occurred,
Respondent was an agricultural enployer. Thus, Mrvin Mannhei m
President of Sunny Gal Egg & Poultry Co. , declares that "Gommenci ng
on April 1986, and continuing to date, Sunny Cal has processed eggs
for sale which it has purchased fromother producers. * * * Sunny
Cal did not process eggs produced by other producers until April of
1986. " Declaration of Marvin Mannheim dated April 24, 1987, p.
2. Qenna Wsegarver, the bookkeeper for Sunny Cal declares: "During
the first three nonths of 1986 all eggs processed by Sunny Cal were
eggs produced by Sunny Cal. * * * The first tinme that Sunny Cal
processed eggs that were produced by a producer other than Sunny Cal
was during the reporting period fromApril 6, 1986 to May 3, 1986. "
Decl aration of denna Wsegarver, April 24, 1987, pp. 2-3. Snce
Respondent’'s claimto be non-agricultural rests entirely upon its
processi ng eggs other than those it produces, see Austin de Coster

d/ ba/ De Qoster Egg Farns ( 1976) 223 NLRB 884, and since, taking as

true the statenents of its own declarants, it is clear that it did
not start to process such eggs until April 1986, by its own adm ssion
it was an agricultural enployer at all pertinent tinmes mentioned in

t he conpl ai nt.



Nevert hel ess, Respondent continues to press its
jurisdictional attack. See Declaration of David Smth, dated April
24, 1987. It appears to be contending that because it is no | onger
an agricultural enployer, this Board cannot hold it accountable for
allegedly unlawful acts coomtted when it was admttedl y an
agricultural enployer. Respondent has cited no authority for this
contention which, if pressed to its conclusion, could operate to
strip its enpl oyees of rights under either the ALRA or the NLRA f or
by sinply adjusting the anount of eggs it accepts for processing by
ot her producers, Respondent could slip in and out of the jurisdiction
of first the state and, then, the federal |abor |aws.? These
general principles argue for rejecting Respondent’s broad
jurisdictional claim unless it were clear fromeither the text of
the ALRA itself or fromN.RA precedent that the Board's jurisdiction
is not to be neasured at the tine of the alleged unfair |abor
practi ce.

Aliteral reading of the Act does not require the result at
whi ch Respondent ai ns: Labor (ode section 1160. 3 gives the Board
jurisdiction to redress any unfair |abor practice that "has" been
comtted, indicating that the Board's renedial jurisdictionis

properly invoked so | ong as Respondent was "once" an agricul tural
enpl oyer at the tine of the alleged unfair |abor practice. |ndeed,

this is the way the anal agous NLRB section has been interpreted:

be sure, jurisdiction is sonetines determined by the facts
obtaining at the time an action is coomenced. Dversity
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Respondent says that it "w thdrew fromcomerce on or before
March 1, 1940, and was not thereafter engaged i n comrerce.

It therefore contends that it was not subject to the Board's
jurisdiction after March 1, 1940, and that therefore the
Board had no jurisdiction to issue the conplaint on May 11,
1940, or toissue the order on April 18, 1942. These
contentions assune that, to be subject to the Board's
jurisdiction, an enployer nust be engaged i n commerce. The
assunption is incorrect. Every enpl oyer who has engaged in or
is engaging in any unfair |abor practice affecting comerce
is subject to the board's jurisdiction, regardl ess of whet her
or not such enployer is engaged in coomerce. In this case,

it was charged and found, and the finding is supported by
substanti al -evidence, that respondent engaged in unfair |abor
practices affecting coomerce on July 16, 1937, and
continuously thereafter. Therefore the Board had jurisdiction
to issue the conplaint on May 11, 1940, and to issue the
order on April 18, 1942, and had such jurisdiction despite
the fact, if it be a fact, that respondent was not engaged
in coomerce after March 1, 1940. NRBv. owell Portland
Genent Co. (1945) 148 F. 2d 237, 241:

Since it is clear Respondent was an agricul tural enpl oyer
in January, 1986; that Charging party was duly certified as the
representative of Respondent's enpl oyees on that date; and that
Respondent refused to bargain with Charging Party upon request, |
again grant General Counsel's notion for sumary judgnent on the
refusal to bargain allegation. Moreover, since the alleged unl aw ul

di scharges al so took place whil e Respondent was an

(Footnote 2 Conti nued)

jurisdiction, for exanple, turns on the citizenship of the parties
when an action is filed, see, Wight and M| | er, Federal Practice
and Procedure 2nd Ed. 3608. But such an approach is plainly not
conpel l ed. For exanple, California courts have been given
jurisdiction over foreign corporations which have ceasad doi ng
business in the state at the time of the commencenent of an acti on,
so long as the cause of action against them arose from busi ness done
inthe state. Corporations Code §2114.
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agricultural enployer, the Board has jurisdiction over themas
wel |

Two issues renmain, however: one is the appropriate renmedy
for Respondent's refusal to bargain and the second is whether the
remedi al order should be Gafted to require the Regional Director to
Investigate i f, when, and to what extent Respondent's operations have
changed.® with regard to the first question, and based upon Mannheim s
strongly expressed antipathy to the uni on, see discussion below, I
find that Respondent refused to bargain solely for the purposes of
del ay and therefore reconmend contractual makewhole.* | also believe
the standard Board order should be nodified to require the Regiona
Director to investigate whether, and to what extent, any change in
Respondent's operations have altered the scope of the previously
certified unit. M principal reason for doing this is not that the
Board has no remedial jurisdiction if Respondent's contentions are

correct, but that Respondent's claimof changed circunstances

*Respondent' s of fer of proof and its declarations in support of the
re-opened ruling on sutmary judgnent do not obviate the need for
|nvest|EaI|on on any of these questions. The offer and decl arations
were taken as true only for the purpose of determning whehter there
was any triable issue of fact concerning whether it had inproperly
refused to bargain.

“Al t hough the degree of ani nus Respondent displ ayed rai ses a

reasonabl e suspi cion that any change in its business practices m ght
have been notivated to avoid ALRB certification, General Gounsel has
not noved to anend the conpl aint to nake an i ssue of Respondent's
notive for any such change.
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rai ses questions of the appropriateness of the unit which, if

deci ded in Respondent's favor, mght relieve it of its obligation
to bargain. See May Departnent Stores (1970) 186 NLRB 86 [ 75 LRRM
1308] at n. 5, S&J Ranch, Inc. (1987) 12 ALRB No. 32, pp. 7-8.

Accordingly, | shall order an investigation of Respondent's "unit"
cl ai ns. >

['1: THE DI SCRIM NATCRY DI SCHARGE

Bef ore considering the circunstances of each of the
di scharges, a brief background discussion will be useful. In large
part, General Counsel's prina facie case depends upon the uni on
ani nus di spl ayed by conpany President Marvin Mannheim |In his case

in chief, General Counsel's enpl oyee w tnesses testified about a

variety of strongly anti-union statenents, including threats, which
Mannhei m made to his enpl oyees prior to the election. Upon cross-
exam nation by General Counsel, Mannheimadmtted to naking quite a
few of them

(By General Qounsel)

Q M. Mannheim on the day of the election do you recall
speaki ng w th your enpl oyees?

A Yes, sir.

- Didyou tell your enployees that you were going to put
automati c feeders at Sunny Cal ?

AYes, sir.
QD dyoutell your enployees that you woul d put one
very ni ght?

A Pardon ne, sir?

QD dyou tell your enployees that day that you woul d put
an automatic feeder one (sic) each night and then in a nmonth you
woul d have automatic feeders?

*Regi onal Di rector's findings on this issue are also relevant to the
scope of any reinstatenent and backpay renedy. As the NLRB
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A Yes, sir.

D d you tell your enployees that if you did that, you
woul dn't need anybody down there?

A Yes, sir.

QDidyou tell your enployees that you woul d only have one or
two guys down here?

AYes sir. That's quite common in the industry.

QDd you tell your enployees that all you had to do was
go down to the bank that —and tell themthat you're going to |ay
of f peopl e, about 15 guys?

AYes, sir.

QDdyoutell themthat you didn't owe any noney and that
that (sic) would be able put in the autonatic feeders if they voted
for the uni on?

A Yes, sir.
o Q Ddyoutell themthat you would not |et the union
eat you?

A Yes, sir.

QDOd you tell them the enployees, on August 22nd, 1985
that you knew t hey had been havi ng uni on neetings?
A Yes, sir.

(Footnote 5 Conti nued)
noted inJ. E Cote (1952) 101 NLRB 1435, 1488, n. 10:

In this connection, the Respondents have filed a petition
reguestlng the Board to reopen the record for the purpose of
adduci ng evi dence to show that, subsequent to the date of the
hearing, all of the Respondent corporation's truck delivery
routes have been disposed of and the Respondent corporation
is now solely a brokerage operation selling to i ndependent
distributors and that, accordingly, the Respondent
corporation is not now and will not be engaged in interstate
commerce and, furthernore, is unable to offer reinstatenment
to any enployee. The petition is denied. The evidence sought
to be adduced, except to the extent set forth below, has no
bearing on the issue of jurisdiction. Mreover, as to the
Respondent corporation's ability to reinstate, the Board does
not require the Respondents to do a useless thing. Its order
that the Respondents reinstate enpl oyees discrimnatorily

di scharged and that the Respondents bargain with the Uni on,
as hereinafter set forth, is conditioned upon the Respondents
having in their enploy enployees in the appropriate unit for
whi ch the Union has been certified. The naterial sought to
be introduced by the Respondents is matter to be dealt with
in connection wth conpliance.
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- QDidyoutell themthat if they win they |ose, they can
never wn? _
Al don't remenber. 1t's possible, maybe.

* * *

Did you tell them these individuals, the enployees on

August 22nd, 1985, "Noway | " m going to go with the uni on"?

A Yes, sir.

Q That's what you told then?

A Uh-Hih. _

QDidyou tell themthat you, "You know | can fight thema
year or two, | don't have to give i n?

A Yes, sir.

(11: 181-4.)°
These statements are properly a part of General Counsel's
case since "notive is a persuasive interpreter of equivocal conduct."
Pennsyl vania G eyhound Lines, Inc. (1937) 1 NNRB 1, -23[1 LRRM303],
enf'd inpart (3rd Cir. 1937) 91 F.2d 178, rev'd (1938) 303 U. S.
261:

Hostility toward the union was not in itself an unfair |abor
practice and a presunption that such state of mnd once
proven was presuned to continue to exist [does] not shift
the burden of proving [ an] alleged unfair |abor
practice. ...

V¢ think the Board proPerIy took judicial notice of _
[background evidence] for the [imted purpose for which it
was offered. [Citations] As said by the Supreme Court in
Federal Trade Conm ssion v. Cenent Institute, 332 U. S. 683
.. . [such evidence] may "neverthel ess be introduced if it
tends reasonably to show the purpose-and character of the
articular transactions under scrutiny." Paranmount Cap
R%M Co. v. NLRB (8th Cir. 1958) 260 F.2d 109, 113 [43
LRRM2017] .

The D scharge of Jose Alfredo and Joaqui n Marti nez

°Aft er Manhei mdeni ed making certain other statements attributed to

hi mby the enpl oyees, General Counsel sou%ht to introduce a tape
recording of his cooments as proof of Mannheim s |ack of credibili tty.
Lﬁon obj ecti on by Respondent, | refused to permt the introduction o
the tape solely on the grounds that the tape
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Jose Alfredo Martinez worked for Respondent since 1974. He
recal | ed Mannheimtelling a group of enpl oyees on the day of the
election "1 f the union won he would not let it i n; he would
automate; he would be able to fire 15 people so that if the union
were town, they would | ose."” Minnheimalso said "If you vote in
ny favor, you wll have good sal aries, vacations, benefits and
everything." (1: 29-30) The day after the el ection, Jose A fredo
and his brother, also naned Jose, had a conversation w th Mannhei m
near the kitchen in which Mannhei msolicited their signatures on

sone sort of petitionto get the union out. Jose A fredo refused

(Footnote 6 Conti nued)

shoul d have been turned over pursuant to the Board's standard pre-
hearing "Gumarra" order. General Counsel contends this was error
since the tape was intended to be used solely for inpeachnent
purposes. Respondent contends that the tape recording violated Penal
Code section 632(a) and (d) and was inadmssible in any event.
ruling was based solely on Gumarra grounds. |In any event, | believe
Reslo_ondent' s argument Is mstaken since Penal Code section 632( a)
applies only to confidential communications which to ny mnd a

conpai gn speech is not. So far as General Counsel's contention that
the tape recording was prinmarily for inpeachment purposes and,
therefore, did not have to be produced under the Board's standard
pre-hearing Gunarra order, | do not agree. First, | do not see that
Gunarra itself makes the distinction between statements to be used
for purposes of inpeachment and statenents to be used in Ceneral
Counsel's case-in-chief. See Gumarra Vineyards (1977) 3 ALRB No.

2. Secondly, as is evident fromny discussion of the facts relating
to the di scharges, Ceneral Counsel's case |eans heavily on Mannheimn s
uni on aninus. Accordingly, | can see no reason, consistent with the
purpose of G umarra which would justify permtting CGeneral Counsel to
wi t hhol d such potent evidence fromhis case in-chief while holding it
in reserve for rebuttal.
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to sign the paper, Jose Martinez signedit. (lIV: 6. )7

According to Jose Alfredo, he and Joaquin Martinez, were
fired on January 4, 1986 under the follow ng circunstances. Jose
Al fredo, Joaquin Martinez, Leandro Rodriguez, and the other Jose
Martinez were loading a truck with eggs about a quarter past five in
t he eveni ng when Mannheimarrived, told them he was sick of them( 1 :
36-37), they didn't have work anynore and that "i f they want work,
ask the union for it." He also said, kicking the dirt, "Fuck the
union." (I: 35.)

Joaquin Martinez corroborated Jose Al fredo's testinony
about the various conversations with Mannheimin which the latter
prom sed rai ses and vacations if the workers would "gi ve up" the
union and in which he also told the enpl oyees not to vote for the
union or else he woul d automate. Like Jose Al fredo, he too was asked
to sign a petition after the election in order to get the union out
and he, too, refused.

He al so confirmed Jose Al fredo's account about the events
whi ch took place on his last day of work. Acorrding to him Mannheim

canme by sonetime after 5:00 p. m. got out of his pick-up

'Retaliation for the enpl oyees refusal to sign a petition to get the
union out is obviously "discrimnation...to discourage nenbership in
any | abor organi zation." Labor Gode section 1153(c). Thus,
Respondent's argunent that General ounsel has not provi ded any

evi dence of a causal connection between the enpl oyee's concerted
activity and Respondent's action against themis incorrect.
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truck angrily, and started to yell that it was 5: 00, the nen still
had not | eft; he was sick and tired of the uni on; the nen shoul d
| eave and see if the union would hel p them The next day Joaqui n
cane back to work to see if they had been fired and Mannhei mtol d
himyes, he was fired because of the union. He gave Joaquin the
final checks for himand his brother.

Mannhei mtestified that on the day he told Jose A fredo and
Joaquin to | eave, he had heard sone enpl oyees were anong the cattle
whi ch they had been warned to avoid after an enpl oyee had been
injured around the corrals. Wen he told Jose A fredo and Joaqui n
to stay away fromthe cattle, they responded by taunting hi mand
laughing. It was then that he told themthey were through, but he
did not nean to fire themat that nonent; it was only after thinking
about it that he decided to get rid of them principally because they
had not been doing their work on tine and had general |y been horsing
around. According to Mannheim the two had been warned repeat edl y
about their work.

General (ounsel has established a prina faci e case
consi sting of Mannhei m's uni on animus, and specifically, his threats
to get rid of enployees if the union won, Jose Al fredo's and

Joaquin's refusal to sign the petition, 8 and the abrupt ness

8The inference of discrimnation to be drawn fromthe fact that Jose
A fredo and Joaquin refused to sign the petition and were fired and
that Jose Martinez signed the petition and was not fired, is _
sonevwhat weakened by the |ack of evidence about ( 1) what Leonardo did
wth respect to the petition and ( 2) the failure to prove what
happened to him (Gonpare 1: 83; 11: 160) .
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of Mannheim s reaction. Al these factors add up to a reasonabl e
inference that the two men were di scharged for discrimnatory
reasons. The burden of proof passed to Respondent to prove that it
woul d have di scharged the nmen even if they had si gned Mannhei ms
petition.

It is clear fromJoaquin's feeling the need the fol |l ow ng
day to ask whether he had been fired, that what Mannhei mactual |y
said at the corral was anbi guous enough for the nen not to be sure
they had been discharged. This seens a likely reaction to the
bi zarre outburst the enpl oyees testify they heard. The anbi guity of
the situation is also consistent wth at |east that part of
Mannheim's story that he did not intend to fire the mnen.
Neverthel ess, | credit the enpl oyees' version because | disbelieve
Mannhei m s.  Mannhei mwas such an i nsouci ant, even cont enpt uous
witness, that | couldn't avoid the inpression that his expl anation of
his actions was of a piece wth the anti-union attitude he expressed
to the enpl oyees prior to the el ection and, was, therefore, entirely
pretextual. | find Respondent did not neet its burden of proof as to
the di scharge of Jose A fredo and Joaqui n Marti nez.

The D scharge of Pedro Mendoza
Pedro Mendoza was hired by Respondent in May, 1984. After

the el ecti on Mannhei mal so approached himto sign a petition to get
rid of the union which he refused to sign. Mndoza s |ast day of

work was Qctober 13, 1985. He and three co-workers, Angel
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Qutierrez, Hector Qutierre2 and a nan naned " Chi no" were told
by Mannheimto clean up the steer nanure in front of the pens. Each
man had his own house to clean up. According to Mendoza, Mannhei m
approached himand abruptly fired him saying he no | onger had a
job: "He said —he told ne. "You did pay attention to ne. Here's
your check. There is no nore work for you." (I1: 102.) Mendoza
admts he had not finished his job before He was fired.

Mannhei mtestified he fired Mendoza for not finishing his
job and that he had previously warned himrepeatedl y about slacking
of f.

General Gounsel 's prina faci e case consists of the same
el enents as those previously discussed wth respect to the di scharge
of Jose A fredo and Joaquin Martinez, except that the evidence of
di sparate treatnment fromwhich forbi dden notivation can be reliably
inferred is nore attenuated wth regard to this incident since
General Gounsel did not prove, as he had with respect to the previous
I nci dent, that any of Mendoza's co-workers who were not fired signed
the petition. Mreover, Mendoza admtted he had not finished his
j ob. Thus, the General Counsel's prima facie case is weaker with
respect to Mendoza's termnation than it was wth respect to that of
the Marti nezes.

Still despite Mendoza's not having finished his job the
epi sode snmacks of pretext. As stated earlier, | have no confidence
I n Mannhei ms testinony that he had previously warned Mendoza: it was

of fered w thout conviction, tossed of f, as though
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not even believed by the witness hinself. Accordingly, |I find that
Respondent did not neet its burden of proving that it woul d have
fired Mendoza in the absence of his refusing to sign the anti-uni on
petition.

The D scharge of Ventura Meza

Vent ura Meza was supposed to report to work at 5: 00 a. m. on
Qctober 6, 1985, but he was unabl e to do so because he had been
arrested the previous evening for drunk driving. According to him
he called his forenman, Jorge Martinez, that norning and told hi mwhy
he wasn't going to be ontine. Mrtinez told himit was all right.
Wien he did report at 9: 00 a. m. he saw Mannhei m and asked himif he
still had a job and Mannhei msai d, no. The next day he agai n asked
Mannhei mto put himback to work and Mannhei magain told himno.

Like the ot hers, Meza refused to sign a petition to get out the union
that Mannhei mwas circul ati ng.

Mannhei mtestified Meza was still drunk when he reported to
work and Mannheimtold himit was one tine too nany. However,
instead of indicating that he was fired, Meza's tine sheet indicates
he did not return to work.

Again, General Gounsel's prina faci e case consists of the
el enents previously discussed wth the addition of Respondent's
shifting reasons, nanely, the notation on Meza's tine sheet that he
never returned to work and Mannheims testinony that he was fired
because he was drunk.

d the three sets of discharges, this is the strongest dual

notive situation since Meza hinself testified that when he
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got out of jail he tentatively asked Mannheimif he still had work
whi ch appears to indicate he knew Mannhei m had problems with his
being drunk. Neverthel ess, based on ny severe distrust of Mannhei m
| still cannot find Respondent met its burden of proving that he
woul d have fired Meza in the absence of his having stated his pro-
uni on preference by refusing to sign the petition.

By authority of Labor Code section 1160. 3, the
Agricul tural Labor Relations Board (Board) hereby orders that
Respondent SUNNY CAL EGG AND POULTRY CO. , its officers, agents,
successors, and assigns shall:

1. Cease and desist from

(a) Discharging, or otherw se discrimnating against
any agricultural enployee in regard to hire or tenure of enployment
in order to discourage union activity.

(b) Failing and refusing to neet and bargain
collectively in good faith as defined by Section 1155.2( a) of the
Agricultural Labor Relations Act with Teamsters Local 166, as the
excl usive bargaining representative of its agricultural enployees.

(c) Inany like or related manner interfering with,
restraining or coercing any agricultural enployee in the exercise of
the rights guaranteed by the Act.

2. Take the followng affirmative actions which are
deemed necessary to effectuate the policies of the Act:

(a) Ofer to Jose Alfredo Martinez, Joaquin Martinez,

Pedro Mendoza and Ventura Meza immedi ate and full reinstatenent to
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their former or substantially equival ent position w thout
prejudice to their seniority or other enpl oynent rights or
privi |l eges.

(b) Nake whol e Jose Al fredo, Joaquin Martinez, Pedro
Mendoza and Ventura Meza for all | osses of pay and ot her econom c
| osses he suffered as a result of the discrimnation agai nst them
such anounts to be conputed in accordance wth established Board
precedents, plus interest thereon conputed in accordance wth our
Decision and Qder in Lu-Bte Farns, Inc. (Aug. 18, 1982) 8 ARB
No. 55.

(c) UWon request, neet and bargain collectively in
good faith wth Teansters Local 166 as the exclusive collective
bargai ning representative of its agricultural enployees and, if
agreenent is reached, enbody the terns thereof in a signed contract.

(d) Mke whole its present and forner agricul tural
enpl oyees for all |osses of pay and other economc | osses they have
suffered as a result of Respondents failure and refusal to bargain in
good faith wth Teansters Local 166, such nakewhol e anounts to be
conput ed in accordance with our Decision and Oder in Lu-Bte Farns,
Inc. (1982) 8 ALRB No. 55, the period of said obligation to extend

fromJanuary 6, 1986 and continuing until the date of this Oder and

thereafter until such tinme as Respondent commences good faith
bargaining wth the Teansters Local 166 or until the date if any,
that the unit for collective bargaining was no | onger appropriate

because of changed circunst ances.
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(e) Preserve and, upon request, nmake available to this
Board and its agents, for exam nation, photocopying, and ot herw se
copying, all payroll records, social security payment records, tine
cards, personnel records and reports, and all other records rel evant
and necessary to a determination, by the Regional Director, of the
backpay periods and the amounts of backpay and interest due under the
terms of this O der.

(f) Signthe Notice to Agricultural Enployees
attached hereto and, after its translation by a Board agent into al
appropriate | anguages, reproduce sufficient copies in each | anguage
for the purpose set forth hereinafter.

(g) Mil copies of the attached Notice, in al
appropriate | anguages, within 30 days after the date of issuance of
this Order, to all agricultural enployees enployed by Respondent from
the Cctober 13, 1986 to the date of issuance of this Oder

( h) Post copies of the attached Notice, in al
appropriate | anguages, in conspicuous places on its property for 60
days, the period(s) and place(s) of posting to be determned by the
Regi onal Director, and exercise due care to replace any Notice which
has been altered, defaced, covered, or renoved.

(i) Arrange for a representative of Respondent or a
Board agent to distribute and read the attached Notice, in all
appropriate |anguages, to all of its enployees on conpany time and

property at ti me(s) and place(s) to be determned by the Regi ona
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Drector. Follow ng the reading, the Board agent shall be given the
opportunity, outside the presence of supervisors and nanagenent, to
answer any questions the enpl oyees may have concerning the Notice or
their rights under the Act. The Regional Drector shall determne

t he reasonabl e rate of conpensation to be paid by Respondent to all
nonhour |y wage enpl oyees in order to conpensate themfor tinme | ost
at this reading and during the question-and-answer peri od.

(jJ) Notify the Regional Drector inwiting, wthin 30
days after the date of issuance of this Oder, of the steps
Respondent has taken to conply with its terns, and continue to
report periodically thereafter, at the Regional Director's request,

until full conpliance is achieved.

DATED  June 24, 1987 ( ) _
/> N\Ow

IOMAS SOBEL
Administrative Law Judge
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NOTI CE TO AGRI CULTURAL EMPLOYEES

After investiggti ng charges that were filed in the H GCentro Regi onal
O fice, the General Gounsel of the Agricultural Labor Rel ations Board
(Board) issued a conplaint which alleged that SUNNY CAL EGG AND
POLTRY COMPANY, had violated the | aw. After a hearing at whi ch each
si de had an OEportunl ty to present evidence, the Board found that we
did violate the | aw by di scharging Jose A fredo Martinez, Joaquin
Martinez, Pedro Mendoza, and Ventura Meza for exercising their rights
under the ALRA and by refusing to bargain col lectively wth the
certified representative of its enpl oyees.

V¢ also want to tell you that the Agricultural Labor Relations Act is
a_lahlwthat gives you and all other farmworkers in California these
rights:

1. To organi ze yoursel ves;

2. Toform join, or helpunions; _

3. To vote In a secret ballot election to decide whether you want a
uni on to represent you; _

4. To bargain wth your enpl oyer about your wages and wor ki ng
condi tions through a union chosen by a nmajority of the enpl oyees
and certified by the Board,

5. To act together wth other workers to hel p and protect one
anot her; and _

6. To decide not to do any of these things.

Because it is true that you have these ri ghts, we promse t hat:

VWE WLL NOT refuse to bargain in good faith with your certified
excl usi ve bargai ni ng representati ve.

V\E WLL NOT di scharge any enpl oyee for exercising their rights under
the Act.

VEE WLL rei nburse the above-named enpl oyees for all |osses of pay and
other economc | osses he has suffered as a result of our discrimnating
agai nst them plus interest.

VWE WLL bargain in good faith with your certified exclusive

bar gai ni ng representati ve.
DATED: SUNNY CAL EGG AND POULTRY COMPANY

By:

(Representative) (Title)
This is an official notice of the Agricultural Labor Relations
Board, an agency of the State of California. |If you have a
uestion, contact the Board at 319 Waterman Avenue, El Centro,
lifornia, (619)353-2130.
DO NOT REMOVE OR MUJTI LATE.
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