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SUPPLEMENTAL DEQ S AN AND (REER

h Gctober 24, 1983, the Agricultural Labor Rel ations Board
(ALRB or Board) issued a Decision and O der in which it concl uded,
inter alia, that Gams Brothers Farns, Inc. and G o-Harvesting, |nc.
(Respondent) had unlawful Iy di scharged Hector Chavez in violation of
the Agricultural Labor Relations Act ( ALRA or Act) in retaliation
for his participation in protected concerted activities. The Board
further found that Respondent had unl awful | y ceased to provi de Jose
Sepul veda, Javier Navarro, and Enrique Aquino with transportation
from Respondent' s enpl oyee housing facilities to the work sites in
retaliation for Navarro' s having earlier filed an unfair |abor
practi ce charge agai nst Respondent. The Board ordered Respondent to
reinstate Chavez to his forner or a substantially equival ent position
and to nake hi mwhol e for | ost wages and other economc | osses. The
Board further ordered Respondent to reinburse Navarro, Sepul veda, and

Agui no for transportation



expenses at the rate of 25 cents per mle fromApril 2, 1982, until
such tine as Respondent resuned providing transportation or changed its
transportation policy. (Qams Brothers Farns, Inc. and Q o-
Harvesting, Inc. (1983) 9 ALRB No. 60.)

In Cctober, 1984, the CGalifornia GCourt of Appeal, Fifth

Dstrict, affirned the Board s Decision and O der in the underlying
proceedi ng. Thereafter, the Regional Director issued a proposed
Backpay Specification setting forth the anounts of Respondent's
nonetary liability to the discrimnatees. As Respondent contested the
Proposed Backpay Specification, the matter was set for a full
evidentiary hearing in which all parties parti ci pated.

O June 19, 1987, Admnistrative Law Judge (ALJ) Barbara D
Mbore issued the attached Suppl enental Decision and O der. Thereafter,
Respondent and General Counsel each tinely filed exceptions to the
ALJ's Decision and Oder along wth their respective supporting
briefs. The General (ounsel and Respondent each tinely filed reply
briefs.

The Board has considered the ALJ's Decision in light of the
exceptions and briefs of the parties and has decided to affirm her
rulings, findings, and conclusions, except as nodified herein ¥ and to

adopt her Qder, wth nodifications.

Y\¢ hereby nodify certain findings by the ALJ in light of the
exceptions and briefs of the parties, as follows: (a) Ve find nerit in
General (ounsel 's exception to the ALJ's conputation of expenses
incurred by Chavez while living at a | abor canp during his enpl oynent
wth Pajaro Co-. Thus, we have corrected the conputation to reflect
the $70 per week housing

(fn. 1 cont. on p. 3)
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RCR
Pursuant to Labor Code section 1160.3, the Agricultural Labor
Rel ati ons Board (ALRB or Board) hereby orders that Gams Brothers
Farns, Inc., and Go-Harvesting, Inc., their officers, agents,
successors, and assigns, shall pay to each of the discrimnatees whose
nanes are |isted bel owthe amounts |isted next to each nane pl us
interest conputed in accordance with the decisionin EW Mrritt Farns

(1988) 14 ALRB No. 5:

1. Hector (havez! award, exclusive of interest, is

$19, 756. 14 based on the fol | ow ng:

a. Transportation $ 2,475.00
b. Housi ng 4, 085. 00
c. Whiforns 62. 50
d. Net Backpay 13, 133. 64

2. Javier Navarro's award, exclusive of interest, is

$1, 033. 50 based on the fol |l ow ng:

(fn. 1 cont.)

expense for five nonths (or 20 weeks) in our QO der;

(b) As the record reveal s that Respondent as well as interim
enpl oyers required shop enpl oyees to provide their ow tools, and that
Chavez met this condition of enploynent, the Board can only concl ude
that the storage of such tools while seeking interi menpl oynment was
necessary. V¢ further find that the $100 whi ch Chavez paid in storage
fees was reasonabl e and not gratuitous, as Respondent contends.

(c) The Board believes that the ALJ inadvertently overl ooked a $100
housi ng expense pai d by Chavez for the rental of a roomin a private
hone and we have corrected the O der accordingly.

(d) Both General Gounsel and Respondent filed exceptions to the ALJ's
conputation of the mleage rei nbursenent. General Counsel contends the
ALJ inadvertently failed to utilize a round trip mleage figure (42
mles) regarding the distance fromthe Respondent’'s housing to the
Dougl as and Shaw Avenues fi el ds and

(fn. 1 cont. on D 4)
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a. Travel to Lincoln/
VWshoe F el ds 198. 75

b. Travel to Dougl as/
Shaw fi el ds 834. 75

3. Jose Sepul veda' s award, exclusive of interest, is
$793. 13 based on the fol | ow ng:

a. Travel to Lincoln/

Véishoe fi el ds $325. 00
b. Travel to Dougl as/

Shaw fiel ds 367.50
c. (hanging fields 100. 63

4. BEnrique Aguino's award, exclusive of interest, is
$27.50 for travel to the Lincol n/Véshoe fiel ds.
Dated: Qctober 27, 1988
BEN DAM D AN Chai r man?

JGN P. MOCARTHY, Menber
GREQCRY L. GONOT, Menber
| VONNE RAMCS R CHARDSON,  Menber

WAYNE R SMTH Menber
( fn. 1 cont.)

to add interest to all three transportati on expense awards.
Respondent contends the mleage figures used by the ALJ were

i ncorrect and urges the Board to adopt figures not litigated at
hearing but which it believes are nore accurate. Ve find nerit
only in the General Counsel's exceptions. Therefore, in light of
the record and the parties' briefs, we have corrected the mleage
calculation as reflected in the attached O der and added i nterest
thereon in accordance wth standard Board practi ce.

ZThe signatures of Board Menbers in all Board Decisions appear

wth the signature of the Chairnan first, if participating, followed
by the signatures of the participating Board Menbers in order of their
seniority.
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CASE SUMVARY

Gams Brothers Farns, Inc. 14 ALRB No. 12
and G o-Harvesting, Inc. Case Nos. 82-CE-4-F
82-CE-5-F

(9 ALRB Nb. 60)

BACKEROND

In Gams Brothers Farns, Inc. and G o-Harvesting, Inc. (1983) 9 ALRB
No. 60 the Agricultural Labor Rel ations Board (Board or ALRB) found
t hat Resloondent Gams Brothers (Respondent or Conpany) had _
unl awf ul | y di scharged Hector Chavez because of his participation in
protected concerted activities. Respondent was ordered to reinstate
Chavaz to his forner or a substantially equival ent position and to
make himwhol e for |ost wages and all other economc |osses. The
Board further found that the Gonpany had unlawful |y di scrim nated
agai nst Jose Sepul veda, Javier Navarro, and Enrique Aquino in
retaliation for Navarro's having earlier filed an unfair | abor
practice charge aﬂal nst his enployer. Respondent was ordered to
rei nburse these three enpl oyees for transportati on expenses at the
rate of 25 cents per mle fromApril 2, 1982 to such tine as it
resuned providing transportation or changed its transportation
olicy. In Qctober, 1984, the Galifornia Court of eal, Fifth
strict, affirmed the Board's Decision and Q der. hereafter, the
Regional Drector issued a Backpay Specification setting forth
Respondent’' s financial liability to the discrimnatees. As
Respondent contested the proposed Backpay Specification, the natter
was set for a full evidentiary hearing in which all parties
parti ci pat ed.

ALJ DEOS N

As to the transportation rei nbursenents, the ALJ cal cul ated the round
trip mleage fromthe Conpany's housi nP_ to the work sites based upon
the unrebutted neasured di stance established by the General Counsel
to one of the fields and the w tnesses' testinony and a section nap
(Respondent's exhibit) to the other fields and awarded rei nbursenent s
accordingly. She calculated the mleage due and ow ng to Sepul veda
for changing fields during the course of a work day based upon his
credi bl e, unrebutted testinony and included this award in Sepul veda' s
total transportati on award.

Based upon the record, the ALJ found Chavez had been laid off as part
of a general conpany |ayoff fromhis first interi menpl oynent and he
had not voluntarily and unjustifiably quit as contended t he
Respondent Conpany. S nce Respondent failed to neet its burden of

P_r oof, an offset in wages was 1 nappropriate. The ALJ al so found the
irst interi menpl oynent was not substantially equivalent to that at
Respondent due to the differences in wages, duties, supervision, and
hours. Thus, an offset was, again,



I nappropriate. She found that subsequent interi menploynent was not
substantially equivalent for simlar reasons and that Chavez di d not
sustain a wllful loss of earnings for | eaving each of these jobs to
find a better position. Furthernore, based on Chavez' testinony, the
ALJ found he had reasonably and diligently searched for work during a
seven nonth period of unenpl oynent since he had registered wth the

S ate unenpl oyment offices in three areas of the the state and wth
several union offices, searched for work on a daily basis, and had
travel | ed to other geographi c areas searching for work. S nce the
General (ounsel had net its burden on job search, Chavez did not need to
prove he had applied at all possible job sources. Therefore, Chavez was
entitled to the entire anount of backpay and for the entire period
recomended in the General (ounsel 's specification. Lastly, in
accordance w th Board precedent, the ALJ found appropriate and

reasonabl e the General Counsel 's cal cul ati on of backpay on a weekly

basi s because the Respondent and interi menpl oyers' pay periods were
weekly or bi-weekly.

As to expenses, the ALJ found the General CGounsel had net its burden in
provi ng Chavez' expenses (actual or estimates) and awarded Chavez

rei nbursenents for: transportation costs incurred while searching for

i nterimenpl oynent and paynent for rides to work; housing and utility
costs incurred during interi menpl oynent and searching for work; uniform
costs expended at interi menpl oynent; and tool storage.

BOARD DEQ S ON

Inlight of the record and parties' briefs, the Board adopted the ALJ's
findi ngs, conclusions, and recommended O der, wth nodifications as to
her conputati on of Chavez' housing award by correcting a nat hemati cal
error and including a rental eernse whi ch had been inadvertent|y
omtted. The Board concluded the tool storage paynment was a reasonabl e
expense since shop enpl oyees, including Chavez, were required to provide
their own tools as a condition of enploynent and storage of the tools
was necessary while Chavez sought interi menpl oynent. The Board al so
nodi fied the transportation rel nbursenent conputation by calculating a
round trip mleage figure fromRespondent enpl oyee housing to the work
site as to Sepul veda's and Navarro's awards and added interest, in
accordance wth standard Board policy, to all of the awards.

* * %

This Case Summary is furnished for information only and is not an
of fi (C:Il al statenent of the case, or the Agricultural Labor Rel ations
Boar d.

14 ALRB No. 12



STATE (F CALI FCRN A AR QULTURAL
LABCR RELATI ONS BOARD

In the Matter of:

GRAM S BROTHERS FARVS, | NG, Gase Nos . 82-CE4-F
AND GRO HARVESTING | NC., 82- & 5-F
(9 ALRB Nb. 60

Respondent ,
and
HECTAR CHAVEZ, an i ndi vi dual

and JAV ER NAVARRO an
i ndi vi dual ,

e et e S e My e e A e e

Charging Parti es.

Appear ances

Juan F. Ramrez
Delano, California
for the General Counsel

M chael J. Hogan

Littler, Mendel son, Fastiff & Tichy
Fresno, Galifornia

for the Respondent

Before: Barbara D. More
Adm ni strative Law Judge

SUPPLEMENTAL DEQ ST ON GF ADM N STRATI VE LAW JUDGE




BARBARA D MOCRE, Admnistrative Law Judge:
O Cctober 24, 1983, the Agricul tural Labor Rel ati ons Board
(ALRB or Board) issued its decision and order in GQams Brothers Farns,

Inc., and Qo Harvesting, Inc. 9 ALRB No. 60 wherein the Board found

inter alia, that Respondent, G ams Brothers (Respondent, Gams or the

Conpany) had unl awful | y di scharged Hector Chavez in viol ation of Labor
Code section 1153(a) of the Agricultural Labor Relations Act (Act or
ALRA).' The Board further found that Respondent discrininated agai nst
Javi er Navarro, Enrique Aquino and Jose Sepul veda in violation of
section 1153(d) of the Act by ceasing to provide themwth
transportation to their work sites because M. Navarro previously had
filed an unfair |abor practice charge alleging that Respondent had

unl awf ul 'y di scrimnated agai nst him Aquino and Sepul veda.

The Board directed Respondent to nake whol e Hector Chavez for
all economc |osses suffered as a result of his unlawful di scharge on
March 13, 1982, and to rei nburse Navarro, Aquino and Sepul veda for
their autonobil e expenses incurred in providing their own
transportation to their work sites. Reinbursenent was ordered at the
rate of 25 cents per mle fromApril 2, 1982, until Respondent resunes
providing transportation or changes its general practice of providing

sane.

Ysection references are to the California Labor Code unl ess ot herw se
speci fi ed.



Respondent's petition for review was denied by the Court of
Appeal s for the Fifth Appellate Dstrict on Gctober 19, 1984. No
petition for hearing was filed wth the California Suprene Court.

The parties were unabl e to resol ve the amounts due under the
Board' s order, and, on Cctober 7, 1986, the Regional Drector of the
Board' s Del ano of fice i ssued a Backpay Specification and Notice of
Hearing.? Subsequently, a First Amended Backpay Specification-* was
I ssued on Novenber 26, 1986. Respondent filed its answer on QCctober
20, 1986. ¢

A hearing was hel d before nme on Decenber 2, 3 and 4, 1986.
Al parties were given full opportunity to participate in the
hearing. The General Gounsel and Respondent filed post-hearing
briefs.?>

Uoon the entire record, including ny observation of the denmeanor

of the witnesses, and after full consideration of the

2GC Bx 1A (hereafter referred to as the Specification.)

3GC Ex. ID (hereafter referred to as the Amended Specification.)

A hearing, Respondent noved to strike the Arended Specification. |
denied the notion. There was no show ng Respondent was prej udi ced by
the timng of the filing of the Arended Specification, and General
Qounsel had not unreasonably delayed in filing sane. | cauti oned
General Qounsel, however, that the Pre-Hearing Conference woul d have
been nore productive had he ascertained facts prior to that tine
rather than including themin the Arended Specification only shortly
bef ore heari ng.

‘GCc . 1C (hereafter Answer.)

>General Counsel's brief was submitted with page 6 m ssing.
General (ounsel was unabl e to supply the mssing page.

- 3-



briefs filed by the parties, | nmake the follow ng findings of fact and
concl usi ons of |aw

I. Transportation Expenses Due Javier Navarro, Enrique Aqui no and Jose
Sepul veda.

A FACTS

The parties agreed that the Arended Specification accurately
sets forth the total nunber of days for which reinbursenent is owed to
each discrimnatee; to wit, Navarro 159 days; Aquino 11 days® and
Sepul veda 165 days. The rate of reinbursenment is established in the
Board's order as twenty five cents per mle. The only issue is the
nunber of mles for which each discrimnatee is owed rei nbur senent .

The parties disagree howfar it is fromthe conpany housing
area to the fields where the discrimnatees worked. They al so di sagree
as to the extent the discrimnatees incurred mleage driving fromone
field to another during the course of a day's work.

Respondent had two sets of fields to which the
di scrimnat ees coul d have been assigned. e set of fields was bounded
by Lincol n Avenue and Wshoe Avenue, and the ot her set was bounded by
Dougl as Avenue and Shaw Avenue. Respondent's housing area i s | ocated

at the point where Lincol n Avenue and Jerrold

®The parties stipulated that M. Aguino worked 11 days. General
Qounsel 's brief refers to 10 days. | conclude that is an inadvertent
error and rely on the stipulated figure of 11 days.

-4-



Avenue intersect.’ Respondent did not introduce any work records or
ot her evidence to show in which fields the discrimnatees worked.

Respondent's obligation to rei nburse the discri mnatees
begins on April 2, 1982. Fomthat date until the end of his
enpl oynent at Gams in Decenber 1983, discrimnatee Jose Sepul veda
worked as an irrigator and tractor driver.

M. Sepul veda estinated he worked a little over a nonth,
approxi nately 35 days, at the fields at Dougl as and Shaw Respondent
has of fered no evidence to rebut his estimate. | find M. Sepul veda
isentitled toround trip mleage to those fields for 35 days and for
round trip mleage to the Lincol n/\Vshoe fields for the renmai ni ng 130
days.

During the entire tine period, M. Sepul veda drove his car
to work every day and al ways drove alone. He did not drive wth
ot her workers because they were assigned to different fields than
those in which he was assigned to worKk.

In addition to the mles driven fromthe housing area to the
fields and returning, M. Sepul veda drove his vehicle fromone field
to another during the work day. He particularly changed fiel ds

during the workday when he was working as a irrigator

'See G C Exs. 2A and 2B, Resp. Exs. 1 and 2 which are maps of the
area. Athough GC Ex. 2A does not show that Lincoln Avenue extends
west to Washoe and beyond, GC Ex. 2B was drawn to reflect that, as
all parties agree, Lincoln does cross Wshoe and extends westward to
where it intersects wth Jerrold Avenue.

-5-



because he had to nove fromone field to another in order to
connect or disconnect main irrigation |ines.

He estimated he averaged 2 or 3 mles per day in noving
between fields. Sonetines he woul d change fields as often as every
hour or hour and a hal f.

He further estinated that there were probably only 4 or 5
days during the entire period for which expenses are due when he did
not change fields. Those occasions were prinarily when he was
driving a caterpillar when he usually would stay in the sane field
all day | ong.

Respondent ' s forenan, Fausto Ruiz, estinated that M.

Sepul veda woul d not have needed to change fields nore than once a
week. (11:14-15.) He testified the work of an irrigator consisted
of taking the nain line, hooking it up to the Wstl ands Wt er
Dstrict neter and then running lines of pipe to each row (I: 43 et
seqg.) Lines would typically stay in arowfor 12 to 24 hours.

(I'11: 36) Qnce anirrigator finished noving the lines, that woul d
be the end of his work day.

| credit M. Sepulveda' s estimate that he changed fiel ds on
all but 4 or 5 of the 165 days he worked. | found himto be a
generally credible wtness. He appeared to carefully consider his
estinmates, and | am persuaded they are based on this best
recol | ection of events which occurred up to 4 years prior to the
hear i ng.

Respondent is in the better position to establish whether

M. Sepul veda worked typically worked in one field all day by



providing work records. Respondent's only evidence to rebut M.
Sepul veda' s testinony was the testinony of Ranch Forenan Fausto
Ruiz. Hs testinmony was general, and | was not convinced by his
deneanor at trial that he had any actual recollection of M.
Sepul veda' s work assi gnnent s.

D scrimnatee Javier Navarro was enpl oyed regul arly from
Qctober 18, 1981 to Novenber 1982. During this tine, he sonetines
worked as an irrigator. He also drove a tractor, a caterpillar, and
t he nechani cal cotton pickers.

During the period fromApril 2, 1982, until he left Gams
I n Novenber 1982, M. Navarro regularly drove his car to his work
site and always drove alone. He estinated he worked approxi nat el y
half the tine at the fields |located al ong Washoe and Lincoln. (I:
78) Wile he did not specifically testify that the remai nder of his
tine was spent in the fields near Douglas and Shaw, he referred to
these as the other fields of Gams. (I: 77.) | infer that he
divided his tine approximately equal |y between the fields al ong
Li ncol n and Washoe Avenues and t hose al ong Dougl as and Shaw Avenues.
General QGounsel does not clai mreinbursenent for travel between
fields for M. Navarro.

D scrimnatee Enrique Aquino did not testify. M. Navarro
testified that he saw M. Aquino working prinarily in the fields
near Lincoln and Washoe. He al so observed M. Aguino drive to work
alone. (I: 78.)

M. Sepul veda testified he saw M. Agui no novi ng pi pel i nes,

doi ng hoeing and other brief jobs. M. Sepul veda said



that, in addition to checking sprinklers and noving pi pes, hoei ng and
the other jobs M. Aquino perforned woul d cause one to change fi el ds.

Based on the testinmony of M. Sepul veda and M. Navarro, | find
that M. Aguino worked in the fields near Lincoln and Vashoe t hr oughout
the relevant tine period. | find the evidence insufficient to establish
how of ten he mght have changed fields and note that General Counsel has
nade no claimin this regard.

Respondent cal cul ated the mles travel ed fromthe housing area
tothe fields based in part on Resp. Ex. 2 which is a xerox copy of part
of a docunent known as a section nmap. (IIl: 55-56.) Each section is
identified with a printed nunber in the upper right hand corner of the
section. JimQams credibly testified that each section on the nap is
one square mle.

The conpany housing area is located in the bottom sout hwest
corner of section two (2) as indicated on Resp. Ex. 2. The fields in
section 2 are immedi atel y adjacent to the housing area, i.e., wthin 1
square mle. The fields at Douglas and Shaw are i n section 12.

Sections 6, 31 and 32 contain the fields in the Washoe and Li ncol n
ar eas.

M. Gams estimated that the distances fromthe housing area
to section 6 is two mles; to the [ower hal f of section 32 about 4
mles; and to section 12 approximately 14 mles. (Ill: 55-64).

The distance fromthe conpany housing to the farthest of the

fields near Douglas and Shawis 21 mles as nmeasured by a car



odoneter driving al ong San D ego and California Avenues and then on a
dirt road. The roads in the area are prinarily dirt roads and
sonetines do not run straight through areas since there are natural
barriers. (1: 12; 14.) The distance fromthe housing area to the
farthest of the fields |ocated al ong Lincol n and Wshoe is
approximately 6 mles al so neasured by car odoneter. This distance was
neasured travel i ng al ong Li ncol n Avenue.

B ANALYS S AND GONCLUSI ONS

General Gounsel has the burden of proving expenses
clainmed, but estinmates are sufficient to carry that burden. (Hgh and

Mghty Farns (hereafter Hgh and Mghty) (1982) 8 ALRB Nbo. 100 aff'd in

unpubl i shed deci sion Hgh and Mghty v. Agricultural Labor Rel ations

Board, hearing den. GCctober 18, 1984; Arcraft and Helicopter Leasing
and Sales, Inc. (hereafter Aircraft) (1976) 227 NLRB 644 [ 94 LRRM
1556].) Thus, travel expenses are recoverabl e even though a
discrimnatee is unable to "set forth in detail the anounts of expense
or the exact manner in which they were incurred. ..." (Mastro M astic
Corp.) (hereafter Mastro |) (1962) 136 NLRB 1342, 1384 [50 LRRM 1006],
enf'd. inrelevant part (2d Ar. 1965) 354 F.2d 170 [ 60 LRRM 2578],
cert. den. (1966) 384 U S 97 [62 LRRVI2292]. )

The transportati on expenses herein were incurred in 1982 and
1983. The fact that M. Navarro and M. Sepul veda coul d not establish
precisely to what portion of a field they drove or exactly how nany
days they worked in each group of fields does not prevent themfrom

recovering transportation expenses.



| reject General Counsel's argunent that ml eage shoul d be
neasured to the farthest point in each field. Athough it is true that
in a conpliance proceeding all uncertainties are resol ved agai nst the
Respondent whose viol ation of the | aw has caused the uncertainty,? |
find it inappropriate to presunme the greatest neasure of liability when
the probability is that the discrimnatees worked in different parts of
the field areas to which they were assigned.

Respondent, however, sinply asserts that | should
calculate mleage at 3 mles even though the one way distance fromthe
sout hwest corner of section 2 where the housing area is located to the
sout hwest corner of section 6, which is the cl osest point of the
nearest fields, is 2 mles. (See, Resp. Ex. 2.) The m ni num round
trip distance woul d be 4 ml es.

Moreover, M. Sepul veda' s unrebutted testinony
establ i shed that he worked 35 days in the fields along Dougl as and Shaw
whi ch by Respondent’'s own estinmate is 14 mles. Afair neasure falls
sonewher e between the positions of General Gounsel and Respondent .

The evidence establishes that one nmay drive east on Lincol n

fromthe housing area and thence north on Véshoe. |

*MCann Steel Conpany Inc., (1974) 212 NLRB 394 [87 LRRVI 1155]; NLRB v.
Mam Goca-Cola Bottling Go. (hereafter Mam Coca-CGola) (5th Gr.
1966) 360 F.2d 569 [62 LRRM 2155].
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w Il use the distance fromthe sout hwest corner of section 2 to the
sout heast corner of section 32 as the appropriate nmeasure. It is the
nearest approxination to a md-point using what has been testified
to as a viable route.

The distance to this point along Lincoln and Washoe
Avenues, neasured according to Resp. Ex. 2, is 5 mles. Thus, |
Wil use 10 mles round trip as the appropriate di stance to the
Li ncol n/ Washoe fi el ds.

Wth regard to the fields at Dougl as and Shaw (section 12
on Resp. Ex. 2), M. Gams estinated the distance fromthera to the
housing area as 14 mles but did not describe how he arrived at that
estinate. | decline to sinply split the difference between the two
mleage figures to these fields put forth by General Counsel and
Respondent since | have no reliable evidence that a route exists
whi ch woul d yield such a figure. Thus, | feel constrained to choose
one di stance over the other.

In this instance, General Counsel has established a
neasured distance to the fields, and there is no evidence of an
appropriate alternate route. Thus, | wll use General Gounsel's
figure of 21 mles fromthe housing area to the Dougl as/ Shaw fi el ds.

Wsi ng the above descri bed neasurenents, M. Sepul veda is
entitled to $325.00 for travel to the Lincol n/ Washoe fields. (130
days times 10 mles tinmes $.25 per mle.) He is entitled to
$183.75 for travel to the Douglas/ Shaw fields. (35 days tinmes 21

mles tines $.25 per mle.)
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The issue of changing fields arises only wth regard to M.
Sepulveda. | find he is entitled to reinbursenent for 2.5 mles per
day for 161 days based on his testinony that he travel ed between 2
and 3 mles on all but 4 or 5 days. H is entitled to $100.63. (161
days times 2.5 mles tines $.25 per nmle.) The total award to M.
Sepul veda anounts to $609.38. ($325.00 plus $183. 75 plus $100. 63. )

| have found that M. Navarro worked approxi nately one hal f
of the tine at the fields al ong Lincoln and WAshoe and the ot her hal f
inthe fields al ong Douglas and Shaw. Thus, he is entitled to
rei nbursenent for 79.5 days at each field area. For work in the
Li ncol n/ WV&shoe area, he is entitled to $198.75. (79.5 days tines 10
mles tine $.25 per mle.) H is entitled to $417.38 for mleage to
the Dougl as/ Shaw fields. (79.5 days tines 21 mles tine $.25 per
mle.) Hs total award is $616. 13.

M. Agquinois entitled to reinbursenent for 11 days of travel
to the Lincol n/Véshoe fields at 10 mles per day at $.25 per mle.
Hs total award amounts to $27.50.

1. Hector Chavez
A | SSUES
1. The Backpay Period

The Board's Order specifies that the backpay period begi ns
on March 13, 1982, the date Respondent di scharged M. Chavez.
Respondent does not dispute General Counsel's contention that the
backpay period ended on April 20, 1985, when M. Chavez did not

accept Respondent's offer of reinstatenent.
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2. The Anount of G oss Backpay

Respondent and General Counsel have stipulated to the gross
backpay amounts. They agree that M. Chavez was on salary at the
tine he was unlawfully fired and that he was earni ng $600. 00 every 2
weeks. (I11: 1)

3. Mthod of Conputi ng Backpay

General Q(ounsel conputed backpay on a weekly basis because
gross backpay was in a weekly form Respondent, in its answer,
asserts that backpay shoul d be cal cul ated on an annual or quarterly
basi s because Chavez was a year-round enpl oyee. This argunent is
not raised in Respondent's brief, but | presune it is still
Respondent' s posi tion.

4. Net Backpay

General (ounsel and Respondent agree that Respondent has no

net backpay liability beyond July 31, 1984, when M. Chavez
unjustifiably quit his enpl oynent at (choa. General Counsel has not
sought expenses beyond this point and has offset the wages M.
Chavez woul d have earned at (choa agai nst gross backpay which
results in no net backpay.

Respondent contends that M. Chavez unjustifiably quit his
first interimenployer, Cardella, and argues that the amount of his
wages at Cardel | a shoul d be of fset agai nst gross backpay t hroughout
t he backpay period. Respondent argues it has no net backpay
liability at all since Chavez earned $5.50/hr. at Cardella and
$5.00/hr. at G ams.
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A ternatively, Respondent contends M. Chavez
unjustifiably quit his enploynent at Harris Ranch, the second interim
enpl oyer, and clains that interimwages at Harris shoul d be of f set
agai nst gross backpay owed. QGams further contends that no expenses
are owed subsequent to M. Chavez |eaving Harris.

General Gounsel 's positionis that M. Chavez was laid off at
Cardella and justifiably quit his job at Harris. Therefore, Respondent
still has a net backpay liability fromthe date of M. Chavez' discharge
unti|l he began work at Qchoa.

There is a further conponent to the net backpay
liability. General Gounsel contends that M. Chavez worked only 44
hours per week at Gams and has deducted interimearnings only for the
first 44 hours per week. Respondent contends that M. Chavez typically
wor ked 60 and sonetines up to 70 hours per week during his enpl oyrent
there and thus argues that all interimearnings shoul d be of fset.

5. Expenses

Respondent argues it is not liable for any of M. Chavez!
expenses for housing or utilities because the housing it provided to
M. Chavez was substandard. It al so argues the housing was not an
enpl oynent benefit because the conpany did not reduce the wages of
t hose enpl oyees to whomit provided housing, nor did it increase the
wages of the enpl oyees to who it did not provide housi ng.
Aternatively, Respondent clains it is not |liable for housing costs

after late 1982 because the housi ng was shut down.

- 14-



General (ounsel contends Respondent shoul d rei nburse M.
Chavez for housing and utility costs because they were expenses he
did not have while enpl oyed by Gams. After he was unl awful ly
fired, he had to provide both and incurred costs to do so.

Respondent al so di sputes the amount of gasol i ne expenses
incurred by M. Chavez when he was searching for work.

6. Search for Wrk

Respondent asserts M. Chavez did not nake a diligent search
for work fromJanuary 1, 1983, through July 2, 1983. Therefore,
it contends no backpay is owed for this period.

B. FACTS
1. The Backpay Specification

M. Rcardo OQnelas, a Field Examner in the Board s Del ano
Regional Gfice, prepared the original and anended backpay
specifications. He used the wages M. Chavez earned at Gams as
the neasure of gross backpay throughout the backpay peri od.

M. Chavez was the only shop nechani ¢ whil e he was enpl oyed
at Gams, and the conpany did not replace himafter he was
di scharged. Thus, there is no replacenment or representative
enpl oyee whose earni ngs coul d be used as a neasure for gross
backpay. There is no evidence of any sal ary increases or bonuses
which M. Chavez woul d have recei ved had he renai ned working at
G ams.

S nce gross backpay was in a weekly form M. Qnelas used

a weekly format for interimearnings as well. Wen interim
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earnings were provided in a bi-weekly or quarterly form(fromthe
Enpl oyment Devel opment Departnent), M. Qnelas divided the total wages
by 2 weeks and 12 weeks, respectively, to obtain a weekly anount.

After the original backpay specification issued, M. Qnel as
was infornmed that M. Chavez had worked only 44 hours per week for
Gams. M. Qnelas did not have any records fromGams specifically
for M. Chavez when he prepared the original specification. (I1: 99.)
Respondent never provi ded any records show ng that M. Chavez wor ked
nore than 44 hours per week. (I: 115.) onsequently, M. Qnel as
anended the specification and offset only the first 44 hours per week
of interimearnings.

M. Qnelas had access to records show ng the actual hours
worked by M. Chavez at two of the interi menpl oyers, nanmely, Cardella
and Harris. (I: 109-110.) He sinply deducted all the interimearnings
fromthe renaining interi menpl oyers since he could not break them down
by hours. (1: 110.)

M. Qnelas cal cul ated expenses for uniforns based on the
recol | ections of M. Chavez and, in sone cases, notations on check
stubs. The transportation expenses were based on estinates fromM.
Chavez of how nuch noney he spent rather than a nunber of mles
miltiplied by a mleage rate.

2. Enploynent At Gams

During 1981-82, M. Gams had overall responsibility for

running Gams Brothers and was usually at the ranch 4 days a
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week and sonetinmes nore often. M. Ruiz was the ranch forenman and
was supervised only by Jim Gams. There are no supervisors under
M. Rz

M. Chavez began working at Gams in late June or early
July 1981. He was driving throughout the area | ooking for work, and
he stopped at Gams and spoke to foreman Fausto Ruiz. He asked for
work as a nechanic and was hired on the spot. (1: 121.) He began
work the next norning and was tol d he woul d be pai d $4. 00 per hour
on atrial basis to see if he knew his job. (I: 123.)

M. Gams said he and M. Ruiz jointly determned they
woul d of fer M. Chavez $1200.00 per nonth in salary. M. Riiz and
M. Chavez discussed the natter several tines, and, approxinately 4
to 6 weeks after he began at Gams, M. Chavez was placed on a
salary of $600.00 each two weeks.

M. Chavez testified that when he was placed on salary, M.
Ruiz al so gave himregul ar hours. He said Riuiz told himhe woul d
have a regul ar 44 hour work week wth a work schedule of 8 am to 5
p.m fromMnday through Friday and four hours on Saturday. He was
to recei ve one hour for |unch.

Prior to going on salary, M. Chavez said there were nany
occasi ons when he worked nore than 8 hours per day. After he went
on salary, there were only a few such occasi ons such as when there
was sone speci al task which needed to be done. n nany such
occasions, M. Ruiz told M. Chavez he could cone in |ater the next
day. (l: 126-131.)
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M. Ruiz denied that he ever told M. Chavez that he woul d
work only 44 hours per week. The typical work week for nost
enpl oyees began at 7:00 a.m and consisted of 60 or 70 hours per
week, approxi nately 10 hours per day, although sonetines the weeks
woul d be shorter than 60 hours. (Ill: 11.) M. Ruiz said that, as
the shop nechanic, M. Chavez was required to report to work the
sane tine as other enployees. (Ill1: 9.) He also denied ever telling
M. Chavez that if he worked nore than 8 hours in a day, he coul d
cone in later the next day. (Ill: 13.)

M. Gams testified he never authorized M. Ruiz to allow
M. Chavez to work only 44 hours. (IIl: 53.) He estimated that M.
Chavez worked roughly 60 hours per week prior to being put on salary
and said he expected himto work approxi nately the sane nunber of
hours thereafter. (I11: 47-48.) Wen he and M. Rui z decided on
the salary, he calculated that he woul d be paying M. Chavez
approxi mately $5. 00 per hour.

Gams admtted that he was not at the shop every day and
that he did not specifically keep track of M. Chavez! hours. He
i ndi cated, however, that he knew generally the kind of work that M.
Chavez did and that it took nore than 44 hours per week. (l11: 66.)
He said he believed M. Reyes kept payroll sheets and did not sinply
keep the enpl oyees' hours in his head. (I11: 66.) Respondent
provi ded no such records to the regional office; nor was any such
evi dence offered at hearing.

Wil e he was working at G-ams, discrimnatee Javier

Navarro typically began work about 6:30 or 7:00 a.m and wor ked
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ten to twel ve hours a day fromapproxi matel y Qct ober 1981 t hrough
md-March 1982. He testified that during this sane tine frane, he
usual |y saw M. Chavez still in his roomwhen M. Navarro was

| eaving for work. Wen he returned hone in the evening, usually at
5:30 p.m, M. Chavez was already hone. Qnly during the cotton
harvest, (ctober and part of Novenber 1981, did M. Chavez work
about the sane hours as M. Navarro. (l: 88-89.)

Wiile | generally found M. Chavez to be a credible
wtness, | do not credit his testinony that he regul arly worked only
44 hours per week at Gams. Athough | amtroubl ed by Respondent's
failure to introduce any payroll records reflecting M. Chavez'
hours of work, especially in viewof the fact that such records are
required by state law ® | ampersuaded that it is inprobable that M.
Chavez had such a regul ar schedul e. 1°

M. Chavez said after he was put on salary only rarely did
he work nore than 8 hours per day or nore than a 5£ day week. (II:
107.) M. Navarro, however, indicated that M. Chavez worked nore
or | ess the sane hours as other enpl oyees during the cotton harvest
which lasted about a nonth and half. M. Navarro's testinony is

nmore credi bl e.

9See Labor (ode sections 1171 and 1174.

9 do not find M. Navarro's testinony hel pful since there is no

i ndi cati on how |l ong M. Chavez mght have renai ned in the housi ng
area after M. Navarro left or howlong M. Chavez mght have been
there before M. Navarro returned.
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| also note that M. Chavez obtained jobs as a nechanic wth
three interimenployers. In none of these instances did he have a
regul ar schedul e such as described at Gams. General Counsel
conceded the job at the Gchoa Gonpany was substantial |y equi val ent
enpl oynent, and M. Chavez soneti nes worked 7 days a week, 9 to 12
hours per day, for a salary of $400.00 per week, plus $75.00 per week
for expenses. (Il: 84, 88.) Mreover, as Respondent points out, a
sal ary of $300.00 per week for 44 hours of work anmounts to an hourly
rate of $6.82. That is a very substantial increase fromthe $4.00 per
hour which M. Chavez was being paid. | find such a large increase
unl i kel y.

Based on deneanor, | found M. Chavez and M. G ams equally
bel i evabl e and thus resort to | ogical inference based on probabilities
to resolve the issue. | recognize that M. Gams testified only that
he did not authorize M. Riiz to allow M. Chavez to work only 44
hours. | do not believe M. Ruiz woul d have done so on his own
accord. | note that in the underlying unfair practice case, he
believed M. Gams should not have agreed to share wth the workers
the cost of cleaning up the unsanitary conditions in the housing area.

At the tinme he was put on salary, M. Chavez said he was
given the use of a pickup truck. He did not have a car, and it was
hi s understandi ng that he coul d use the pickup on the work site and
also to run snmal | personal errands such as buying groceries and goi ng

to the doctor.
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M. Chavez said M. Ruiz observed himin town wth the
pi ckup getting groceries on several of occasions and never said
anything to hi mabout using the pickup for personal errands. He
retained use of the pickup until the last few nonths of his
enpl oynent at G ams when the various difficulties which resulted in
the underlying unfair |abor practice case began.

M. Chavez was provided with seven shirts and seven pants
every two weeks as uniforns at Gams. He had these available the
entire time he worked at Gams and did not pay anything for the use
of the uniforns. (I: 127.)

Respondent does not dispute that the uniforns were provi ded
at no cost. It does dispute that M. Chavez was all owed to use the
pi ckup truck for incidental personal use. M. Gams testified such
use woul d not have been permtted because of liability concerns.

| credit M. Chavez. Wiile officially he may not have been
officially allowed to use the truck for personal errands, | believe
his testinony that he was observed by M. Ruiz and not cauti oned
agai nst so using the truck.

3. Interi mEnpl oynent

A Cardella

Wii l e he worked for Respondent, M. Chavez becane
acquai nted wth Pete Vasquez the foreman at Cardella, a nearby
farmng operation. After he was fired by Respondent, M. Chavez
spoke to M. Vasquez and was hired i mmedi ately as a j our neynan

mechani c.
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M. Chavez had sone 10 years of experience working on farm
equi pnent. I n general, he was used to working on all kinds of farm
equi pnent. He was capabl e of naking both nmajor and mnor repairs
I ncl udi ng overhaul i ng engines. He al so could do work fabricating
wel ding; e.g. naking nodifications on farminpl ements and spray rigs.
He coul d assenbl e and di sassenbl e diesel engines, do field tests, and
nmake hydraulic repairs of electric systens. (I1: 4-8.)

M. Vasquez was M. Chavez! i nmedi ate supervisor. M. Vasquez
inturn reported directly to Ron Cardella the owner. M. Chavez was
hired at the rate of $5.55 per hour. He earned slightly nore ($6.00
per hour) during the tomato harvest. (Il: 13.) The tomato harvest
season ran frommd-July through August or early Septenber. (I1: 14-
15.)

Hs work week at Cardel |l a consisted of nine or ten hours per
day six days a week. During the 1982 tonato harvest season, M.
Chavez worked fromJuly 5 through August 7 without a day of f. During
this tine, he often worked 13 or 14 hours per day and occasi onal |y

nore. > Sonetines he worked as many as

"See, GC Ex. 5A | note that the first fewdays in August (August 1
- August 9) are shown as July dates in the payroll records. M.
Cardel la testified that personnel often forgot to change the nonth or
day on the tine stanp nmachine. | infer that this was the case wth

t he af orenent i oned dat es.

2n one occasion, M. Chavez worked nore than 36 consecutive hours to
overhaul a tomat o harvester which broke down in the mddl e of the
harvest. (Il: 14.) GCardella 's payroll records show he worked from6
a.m Sunday, July 25, until after 7:30 p.m on Mnday. Wile not
directly ordered to do so, | find M. Vasquez expected M. Chavez to
V\?r E to resolve the problemand that M. Chavez did what was expect ed
of him
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sixteen hours per day. (l1: 13-14.)

Wii |l e he was working at Cardel la, M. Chavez was provided w th
seven pairs of clothes every two weeks for use as a nechanic's uniform
(I'l: 13.) This was the sane as he was provided at G ams.

M. Chavez was not provided wth a pickup or other vehicle at
Cardella. (11: 13.) He usually rode to work with an irrigator who had
the use of a conmpany truck. Wen he could not do so, he paid $5.00 per
day for aride towrk. He estinated this occurred 8 to 10 tines while
he was working there. (11: 11-12.)

M. Chavez characterized his work duties at Cardella and Gams
as essentially the same. The major difference was that at Gams his
foreman, Fausto Ruiz, would tell M. Chavez what work needed to be done
and the priority of various tasks. (Il: 17.) M. Chavez was then left on
his own to do the work. At Cardella, M. Vasquez supervised M. Chavez
nore directly. M. Vasquez was not a nechanic, and his supervision
sonetines | ed to di sagreenents between themas to how a job shoul d be
done.

M. Chavez described an incident when M. Vasquez questi oned
M. Chavez® judgrment in replacing a broken chain on a tomato harvest
nmachine with a new chain rather than sinply repairing the chain on the
spot. M. Chavez had determned it was faster to put on a new chai n and
repair the broken one later rather than keeping the harvester idl e while

he nade the repairs.
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A though Vasquez ultinately concurred in M. Chavez'
judgnent, it is clear M. Chavez was distressed that, as a conpetent
nechani c, his judgnent was questioned by M. Vasquez who was not a
trained nechanic. M. Chavez' conpetence was never criticized by
anyone at Gams or at Cardella. There were no conplaints that M.
Chavez was not a good nechanic or that he did not do his work well.

The conpany shut down after the tonmato harvest ended, and
all but a fewof the enpl oyees were laid off. (Il: 175-176.) The
parties stipulated that Septenber 11, 1S82, was the last full day of
work for M. Chavez at Cardella. M. Vasquez told M. Chavez the
conpany woul d be shutting down for a while, and may have said it
woul d be for about two weeks. (I: 61; Il: 31.) M. Vasquez did not
tell M. Chavez whether there woul d be steady work after the | ayoff
period. (Il: 32.) M. Chavez told M. Vasquez that he woul d use
the tine to look for another job. (I: 64; Il: 32.)

Al t hough sone enpl oyees were recal | ed on Sept enber 27,
there is no evidence M. Chavez was recalled. Al though the conpany
did not hire another nechanic until approxinately 6 to 9 nonths
after M. Chavez was laid off, M. Vasquez, credibly testified that
if M. Chavez had returned he woul d have been rehired. (I: 71; 73.)

M. Chavez decided to | ook for another job for several
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reasons. Hs main conplaint at Cardella was the work: schedul e.
Hs conplaint was that wth | ong hours and weeks w thout a day off,
he had no chance to recuperate and no tine to |l ook for a better job.
(111: 22-24.)

Hs other najor concerns at Cardella were that nany of his
tools were stolen, that he was concerned about |ayoffs and that he
was assi gned neni al tasks such as washi ng the tonato harvesters
whi ch he bel i eved were i nappropriate to his position as a nechani c.
He was al so displ eased that he had | ess freedomto exerci se his own
judgnent of howto get the work done.

M. Chavez estinmated he lost tools worth several hundred
dollars. (Il: 15.) Wiile he was working during the day, his tool
box was out in the shop, and it was inpossible to keep an eye on
everyone who wal ked into the shop. A night, he | ocked the tool
box.

M. Cardella and M. Vasquez corroborated M. Chavez'
testinony that theft of tools was a serious problem M. Chavez
never asked for reinbursenent for the lost tools, although he did

conplain to M. Vasquez about the situation.

M. havez testified that several tines he believed M. Vasquez was
spying on him (Il: 19-22.) | was not persuaded by M. Chavez'
deneanor at trial that these epi sodes were a nmajor concern to M.
Chavez. M distinct inpression fromobserving the nmanner in which
he recounted the epi sodes was that they were annoying to hi mbut
were not reasons he left Cardella. Rather, | find that M. Chavez
sinply recounted all his dissatisfactions wth his job at Cardell a.
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M. Chavez was assigned to wash the tonato harvesters on two or
three occasions. H gh pressure hoses are used to wash themand fl ush
out the tonatoes which get struck in the nachine. The ground gets very
nuddy, and one nust lie in the nud anong the which then fall onto the
per son washi ng the machi ne. The washi ng process takes 2 or 3 hours, and
M. Chavez was not provided wth any kind of protective clothing as
boots whi |l e washing the machines. In an understatenent, M. Chavez
described the job as a very distasteful procedure. (Il: 24-26.) There
Is no showng that M. Chavez ever perforned simlar tasks at Gams.

Throughout his testinony on this and other issues, Chavez was
very low key and generally did not seek to magnify or exaggerate
incidents. On nost points, he inpressed ne as a truthful w tness who
did not try to stretch facts in order to serve his own cause.

| credit M. Chavez testinony that he decided not to return to
Cardel | a because of the long hours, the | oss of tools, the concern of
whet her there woul d be nore |ayoffs, and the nore direct supervision
that he received at Cardel | a.

B. Search For Work After Cardell a

After being laid off fromGCardella, M. Chavez began | ooking
for work immedi ately. He went out every day in search of enpl oynent
begi nning about 7:00 a.m Sonetines he stayed out as late as 8:00 p. m

| ooki ng for worKk.
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H s nethod of seeking work was to drive around the
countryside and | ook for ranches and farns that had shop buil di ngs.
He woul d then apply for work in person. It wll be recalled that
this was the way he obtained his job wth Respondent.

M. Chavez drove all over the west area of Fresno County,
neani ng the area west of the city of Fresno. He specifically
recalled going to the coomunities of Huron, Los Banos and Hanf ord.
(I'l: 37.) He recalled the nanes of several of the places he stopped
to look for work; specifically, Boston Ranch, A rways and S nker
Ranch. (11:38.) He credibly testified that there were other places
he went that had no nane on the shop or on the mail box.

During this tine, M. Chavez did not have a car. He paid
approxi mately $10.00 to $12.00 per day for someone to drive himto
| ook for work. He estinated that he spent an average of $50.00 per
week on gasoline searching for work. (I1: 37.)

C Harris Ranch

A though he freely admtted that he had no specific
evi dence that anyone from Respondent ever gave hima bad
recommendati on, M. Chavez noted he never obtained work from
anyone to whom he nentioned Respondent as a prior enpl oyer. He
decided to use his two mddl e names when seeki ng enpl oynent .

He applied for work at Harris Ranch and used the nane

Eneterio Ayala. M. Chavez' full name is Hector Eneterio Chavez
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Ayala. (I1: 39.)¥ He also indicated he had just cone to the United
Sates fromMxico and indicated that he spoke only Spani sh al t hough
he speaks English quite well.

After not having been able to obtain work for over two
weeks, he was hired immediately by Harris. (11: 38-40.) He
began work on Septenber 29, 1982.

As at Gams, M. Chavez was told he woul d be hired on a
trial basis. He was hired as a journeynan nechanic. Hs initial
salary was $4.75 per hour. The shop foreman, Julius, promsed they
woul d talk about a raise in one nonth and that if M. Chavez were
doing a good job he would be given a raise. (Il: 44-45.) No
speci fic anount was di scussed, but M. Chavez took the job because he
felt sure he woul d earn the rai se.

M. Chavez remnded Julius that they had di scussed a raise
if M. Chavez did his job well. (Il: 52.) He asked Julius if his
work was satisfactory. Julius said it was, but he was noncoomttal
about a raise. (ll: 52-53.) They had two or three simlar
conversations, and M. Chavez never received any indication that he
woul d recei ve a rai se.

M. Chavez estinated he worked approxi nately nine hours per
day at Harris. (Il: 46.) Hs work duties were typical for a farm
nechanic. He was not provided wth a pickup truck. (Il: 46.) Nor

was he provi ded uniforns.

¥ credit M. Chavez that this was the reason he worked under a
different name. | find no evidence to support Respondent's
contention that M. Chavez sought to conceal his interimearnings
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He bought two new coveral s for work which he estinated cost
$20.00 each. (Il: 45.) He discussed the matter of uniforns wth Julius
who told himto order them Approximately a week or ten days before he
quit Harris, he was provided the uniforns.

At that tine, M. Chavez recei ved his paycheck, and there was a
deduction of $30.00 as a deposit for the uniforns. There was also a
deduction for the cost of cleaning the uniforns. M. Chavez was
extrenel y upset because nothing had been said to himabout taking noney
out of his check to pay for the uniforns.

M. Chavez conpl ained bitterly to Julius that he was bei ng put
of f about his promsed raise and now, instead of a pay increase, he was
receiving a pay reduction because the uni formcost was bei ng taken out of
hi s paycheck. He conpl ai ned and was i ssued a new check but coul d not
recall if the new check still had the deductions. (Il: 59, 60.) As a
result of this dispute, M. Chavez quit. (Il: 55-59.)

The prinary reason M. Chavez left Harris was that he was
di ssatisfied with his wages and benefits. (Il: 64.)® He conplained to
anot her supervi sor that other mechani cs were being pai d $6. 00 per hour,
had the use of a pi ckup truck and received housing either free or at a
mninal cost, and they were not doing as good a job as he was. (11:62-
63.) He said he believed he shoul d be conpensated for his abilities.

(I'l: 59.) He left work Novenber 11, 1982.

BM . Chavez described an incident at Harris where he was recogni zed by a
sal esnan who told Julius, the shop foreman, who M. Chavez was and t hat
he was not fromMxico. A fewdays later, a man who
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D George Brothers

After leaving Harris, M. Chavez | ooked for work every day.
He drove to Tulare Gounty and to the southeastern portion of Fresno
Gounty. He estimated he spent $40.00 in gas for the week he was
searching for work. (11: 61.)

M. Chavez found work with George Brothers pruning trees and
vines. He took the job because he thought it woul d give hima chance
to talk to the superintendent about becom ng a nmechanic. Tw ce he asked
the field superintendent about bei ng enpl oyed as a nechani ¢ and was
told that the conpany did not need any at that tine. (Il: 65-67.)

M. Chavez | eft George Brothers because they pay was too | ow
and the working conditions were terrible. There were no benefits other
than his pay of $4.00/hour. (Il: 67-69.)

He was required to work in the fields in the rain wth water
up to his knees. He was given no boots and no coat. A Gams, he
never had to work inthe rain. (ll1: 92-93.) He told the forenman that
he woul d not work under those conditions, and, since there was no

possibility that he could nove into a nechanic's position, he |eft.

(Foot note 15 (onti nued)

identified hinself as fromHarris came to M. Chavez and told himthe
conpany did not need a union. (ll: 49.) M. Chavez said this incident
did not influence his leaving Harris, and there i s no evi dence that
this incident was related to the factors which did cause M. Chavez to
leave. That is, there is no show ng, for exanple, that M. Chavez did
not receive his promsed rai se because of this episode.
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Wi | e working at George Brothers, he paid $4.00 per day for
transportation and worked six days per week. (Il1: 69.) He began
work the week endi ng Novenber 17, 1982, and left the week endi ng
Decenber 25, 1982.

E.  Search For Work After George Brothers

After leaving George Brothers, M. Chavez | ooked for work
every day; sonetinmes even on Sundays. He drove to San Jose where a
friend lived to see if he could obtain work through his friend. From
San Jose, he went to Salinas and King Aty in an unsuccessful effort
to find work. He specifically recalled checking at the A naden
Ranch. He al so checked newspaper ads in King dty and in Sali nas.
(11: 146.)

Nornal Iy, he did not use newspaper ads because he had to
fill out an application and list Gams. Because of the
ci rcunst ances under which his enpl oynent there ended, he did not
like tolist Gams as areference. He also preferred to apply for
work in person. Snce nany ads list only post office boxes, he did
not often check the ads. (II: 142-144.) He acknow edged that the
Fresno Bee newspaper probably carried ads for nechani cs' jobs
regul arly and sai d he soneti nes checked them He believed he went
to look for work at the Papagni Gonpany because of reading an ad.
(11: 143.)

He repeatedly drove to Hanford and t hroughout Fresno County
and Tulare Gounty. He recalled checking at various ranches and

farns including Airways, Boston, S nker, Wirner and Papagni .
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(I': 77.) A nunber of these conpanies told himto check back
Sonetines he returned two or three tinmes, and he tel ephoned t hem
repeatedly. A though nany of the conpanies said there was a
possibility of work, he was never offered enpl oynent.

M. Chavez al so drove to Los Banos and Madera seeki ng wor k.
(I'r: 77.) Twce he drove to Sockton. (n one occasi on, he stayed
overnight. He had no noney to stay in a notel, so he had to sleep in
his car.

He estinmated he spent $15.00 to $20.00 in gas driving to
Sockton and back. (11: 74-75.) He estinated he sonetines drove 120
to 125 mles per day and averaged $50.00 per week for gas | ooking for
work after he left George Brothers. (Il: 77.) Wen | ooking for work,
he borrowed cars fromfriends. He drove a Ford pi ckup truck
approximately two-thirds of the tine. He also drove a Ford Mist ang.
Both of these vehicles had large V-8 engines. nh long trips, such as
to San Jose or Stockton, he used a Vol kswagon. (I11: 150-151.)

In addition to going out to farns and ranches on his ow to
apply for work, M. Chavez registered at the state unenpl oynment
i nsurance offices in Fresno, Salinas and King ty. (Il: 78.) He
recalled a referral fromthe Salinas office to an Allis-Chal ners farm
equi pnent deal er, but when he went there, the position had been fill ed.
He al so recalled going to a few jobs which were posted on the bul letin

board in the Fresno of fice, but he was unsuccessf ul .
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M. Chavez also registered wth the Uhited FarmWrkers office
in Salinas and another town. He received two referrals, but did not
obtain either job. (I1: 78-79.)

Respondent' s counsel asked M. Chavez why he did not apply for
work at various conpani es such as Fresno Equi pnent, Massey-Ferguson and
John Deere. (I1: 126; 131-132.) M. Chavez'response was that he had
gone to all of those places to obtain parts when he worked for Gams
Brothers. He believed that, because all those peopl e knew M. Gams,
he woul d not be able to obtain a job with them considering the
ci rcunst ances under which he left his enploynent at Gams. (Il: 164.)

F. Pajaro Go-op

Utinately, M. Chavez was offered a job as a nechani c at
Pajaro Co-op. He began work on July 9, 1983. He was pai d bet ween
$4.00 and $5.00 per hour. (1l: 154.) He received no benefits other
than hi s wages.

He provided his own tools. (Il: 80-81.) He also bought three
used overal | s which cost approxi mately $7.00 or $8.00 each.

Typi cal |y, he worked between ei ght and ni ne hours per day when
there was work available for him (Il: 152.) Sonetines, there was
work available only 2 or 3 days per week. He estinated he averaged 5
days' work per week. He paid $5.00 per day for aride to work. (II:
83-84.)

Wen he did not work a full week, he spent the tine

| ooking for nore regul ar enploynent. He traveled to the
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comuni ties of Salinas, Gonzales, Watsonville, Soledad and King Aty.
(I'l: 81-82.) He estimated he travel ed approxi mately 50 m|es per day
| ooking for work and spent $30.00 per week on gas. (Il: 81.)

He left Pajaro after a nonth and a half or perhaps two nont hs.
He estimated he spent between $20.00 and $30.00 a week in gasoline
searching for work. According to the Arended Specification, he began
work at Pajaro on July 9, 1983, worked through the first week of
Septenber, and then found work wth the Gchoa Gonpany during the week
of Novenber 12, 1983.

G Choa

M. Qhoa was hired by Gchoa as a nechani ¢ and was pai d
$400. 00 per week. (Il: 84.) He was provided an additional $75.00 per
week to cover travel expenses since the job required himto travel from
town to town. (Il: 84-85.) He worked approxi mately nine to twel ve
hours per day, sonetines 7 days per week, at Cchoa. (Il: 89.) He was
provi ded a pickup truck for use on the job and for transportati on.
(11: 84.)
4. Housi ng

At the tine M. Chavez was hired by Respondent in 1981, he
was living in Mendota. M. Ruiz told himthat he coul d have a room at
Gams, and M. Chavez noved into a roomon Gams property. GC Ex.
3is adraning reflecting the | ayout of Respondent's housing area. M.
Chavez® nane has been witten in a space to designate the roomwhere he

l'i ved.
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G ams provided housing in barracks and al so i n dupl exes
(herein referred to as houses). M. Chavez' accommodati ons consi sted
of one roomand an entry hall. The roomhad electricity, and he
believes it had water.

He used the cooking facilities in the kitchen at the barracks
nearby. The kitchen had gas and hot water. There was a separate
bui I ding wi th showers and bat hr oons.

M. Chavez was not charged any rent for the room nor was he
charged for any of the utilities. (I: 127-128; 111: 8-9.) Enpl oyees
at Gams were not paid any extra noney as a conpensation for not
bei ng provided wth conpany housing. (IIl: 49. )

M. Chavez renmained in the roomuntil Mrch 13, when he was
termnated at Gams. (l: 24) He considered the roomas part of his
enpl oynent and bel i eved he had no right to be there once his
enpl oynent wth Gams was termnated. Thus, approxinately four or
five days after his termnation, he left. (l: 138).1%°

From Sept enber 1980 to Decenber 1983, discrimnatee Jose
Sepul veda lived in the Gams housing area in the building marked wth
his nane on GC Ex. 3. Dscrimnatee Javier Navarro lived in the

barracks in the housing area.

°Al t hough Respondent nade an issue of the fact that neither Ganis nor
Riuiz told Chavez to leave, Riiz admtted that Chavez was not entitled to
stay in the housing unl ess he were an enpl oyee. (Il11: 28-29.)



Both M. Navarro and M. Sepul veda testified that after M.
Chavez |l eft, another enpl oyee, Jose Marquez, noved into the place were
M. Chavez had lived and was still living there at the tine they left
work at Gams. M. Navarro left in Novenber 1982, and M. Sepul veda
left in Decenber 1983.

In April 1985, M. Sepul veda went back to the G-ams housi ng
areawth a friend who was visiting an individual named Ascenci on
Agui no (as distingui shed fromEnrique Aquino who is a discrimnatee in
this case.) There were single nen living in the house where M.

Sepul veda previously had lived. Three vehicles, including M. Aquino' s
car, were parked outside the house.

M. Sepul veda returned again in April 1986 with an i ndivi dual
named Martin Sedano. At this point, Ascencion Aquino and his famly
were living in the house where M. Sepul veda had previously |ived when
he worked at G ams.

In the house where M. Chavez used to |live, there were peopl e
in the house and lights were on. Through the open door, M. Sepul veda
could see a man standing in the entry hall to the roomwhere M. Chavez
used to live. In approxinately May of 1985, M. Navarro went to visit
Ascenci on Aguino in the roomwhere Hector Chavez had |ived.

Approxi nately 20 days prior to the hearing, M. Navarro drove
by the Gams housing site and noted that Ascencion Aquino's car was
parked i n the housi ng conpound. There were approxinately 4 or 5 cars

par ked around Jose Sepul veda's forner house. In front
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of where M. Chavez used to live, there were two cars and a snal |
house-trail er parked.

M. Ruiz testified that the barracks at Gams were
cl osed sonetine in 1981 or 1982. (IIl: 16-17.) M. Navarro
testified he noved in wth the Sepul veda' s in approxi nately April
1982 because G ams had cl osed the barracks where M. Navarro had
been living. The doors were | ocked, the gas and lights were shut
off, and a sign saying not to drink fromthe fountai n was put up
after the barracks were shutdown, (I: 92-93.)

After that tine, the enpl oyees wth the nost seniority were
entitled to the houses | ocated near the barracks. M. Navarro said
it did not nmatter whether the enpl oyees had a famly or not in terns
of housing assignnent. (II1I: 17.)

Rui z indicated that both Ascenci on Agui no and Jose Marquez
had worked at G-ams longer than M. Chavez intinating that M.
Chavez woul d have been evicted in favor of the nore senior
enpl oyees. (Il1l: 17-18.) M. Ruiz said he did not renenber if M.
Aqui no had nore seniority than M. Sepul veda, but later, M. Ruiz
Indicated that M. Aguino had been wth the conpany for 11 years
when the barracks were closed down. M. Sepul veda had been with the
conpany only about two years. M. Sepul veda was not noved out of
his house in order to allow M. Aguino to nove in.

Smlarly, M. Aguino had nore seniority than an enpl oyee
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named Jose Castillo. However, M. Castillo and his famly remai ned in
the conpany housing until his enpl oynent ended in approxi nately m d-
1985. (IlIl: 71.) In fact, after the barracks closed, all three
famlies living in conpany housing renained there until their
respecti ve enpl oynent ended.

It is clear that enpl oyees residing i n conpany housing were
not di spl aced. New people were noved in only as others noved out.
(rrr: 71-72.) M. Gams in fact acknow edged that it was not often
that housi ng opened up, so there was not often an occasion to assign
housi ng on the basis of seniority. (Ill: 49.) Thus, Respondent's
contention that M. Chavez woul d have been evicted is wthout rnerit.

Al though the barracks were cl osed, Jose Sepul veda' s house was
not. (I11: 29-30.) People were, still living there as of the tine of
the hearing by which tine M. Chavez' old roomhad been i ncorporat ed
into what had been M. Sepul veda's house. (111: 30.)

| credit M. Sepulveda' s testinony that the roomin which M.
Chavez lived was occupi ed until Decenber 1983. Based on the evidence,
| find it reasonable to infer that M. Chavez' roomrenai ned avail abl e
for occupancy and, unlike the barracks, was not closed. | note there
is no direct evidence that it was ever closed.

Afiter he left Gams, M. Chavez noved into a notel room

which included a small kitchen. He lived there for
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approxi matel y six weeks and paid $75.00/week. (I11: 10.) Thereafter,
he noved to a | ow i ncone housi ng project in Frebaugh where he paid
approxi mat el y $160.00 per nonth for rent and utilities. (Il1: 10-

11.) He renmained there until he left his enpl oynent wth Cardel | a.

The day after M. Chavez was laid off at Cardella, he noved
toaroomin Fresno. He rented it froma couple wth whomhe was
acquai nted. He testified he did not know whet her he coul d have
stayed there wthout paying rent. He never asked because he felt it
was only right to offer to pay rent since he was not performng any
services for themin return for living there. (Il: 36-37; 163; 167-
168.) He lived there until he went to work at Harris Ranch whi ch was
approxi nately three weeks. He paid them$100.00. (II: 41.)

Wien he began work at Harris, he noved into a roomon
Harris property. He was charged $15.00 for the room He was al so
charged $25.00 or $30.00 for a mattress. (Il: 42-43.) The roomwas
barely |large enough to hold a bed. It was about one-third the size
of the roomhe lived in while working at G ams.

The roomhad el ectricity. There were no cooking facilities
nor any bathroomfacilities. Because there were no cooki ng
facilities and because he could not use a heater in the room M.
Chavez noved out.

He then rented a roomfroma coupl e who had a trailer

near the shop at Harris. He paid $70.00 per week for the room

- 30-



whi ch included one neal a day for six days of the week. He
recei ved a second neal 2 or 3 days a week. He renained |iving
there until he left his job at Harris. (l1: 43-44.)

After he left Harris, he returned to Fresno and noved in
wth the couple with whomhe had |lived after he left Cardella. A
this point intine, he did not pay themrent. (Il: 64-65.)

He found work at George Brothers within a week after he
left Harris. A that tine, he noved to the town of Qutler. He
rented a large roomw th a kitchen. There was al so a bat hroom He
pai d $150. 00 per nmonth for the room including utilities. (Il: 70.)

Wien he left George Brothers, M. Chavez returned to Fresno
tolive wth the sane couple with whomhe had previously lived. He
pai d $100.00 per nonth rent and an additional $15.00 to $25.00 for
utilities each nonth. Hs food costs were over and above these
anmounts. He continued to live wth the couple until the end of My
or the begi nning of June 1983. (Il: 71.)

Thereafter, he noved to Salinas and lived in a | abor canp
where he paid $70. 00 per week for roomand board. (11: 154.) He
obtained two neal s per day for six days of the week. There were no
neal s on Sundays. (Il: 72.) He lived at the | abor canp from about
one nonth before he began work at Pajaro Go-op, which was in early
July, and stayed there until he began work at Qchoa i n Novenber
1983. (I1: 72.)

Al though he was not paying rent in Fresno after early

June, he left sonme of his heaviest tools in the roomhe had
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been renting fromthe couple in Fresno. Wen he stopped living in the
| abor canp and began work with Gchoa, he returned to Fresno to obtain his
tools and pai d the coupl e $100.00 for the use of the room He had |eft
the tool s there because some were as |large as a foot and a half |ong and
were too ankward to carry around. (11: 156.)

No housing costs are clai ned after he began work w th Qchoa.

C ANALYS S AND GONCLUS ONS

It is well settled that General Counsel has the burden of
establ i shing the anount of gross backpay, and Respondent has the burden
of establishing facts which reduce the amount of backpay ow ng. (Chem
Fab Corporation) (hereafter Chem Fab) (1985) 275 NLRB 21 [119 LRRM
1142]) .

It is also a well established principle in backpay cases that an
unfair [ abor practice having been found is "' presunptive proof that some
backpay is owed.' "™t is Respondent's burden to prove any interim
earni ngs which are to be deducted fromgross backpay. (P.P. Mirphy Co.
Inc. (1982) 8 ALRB No, 54).

Respondent nmay further reduce its backpay liability by proving

that a discrimnatee failed to make a diligent search for

Ynhited Aircraft Corporation (hereafter United Aircraft) (1973) 204 NLRB
1068, 1078 [83 LRRM 1616], quoting fromN.RB v. Mastro M astics Corp.
(hereafter Mastro I1) (2d Ar. 1965.) 354 F.2d 170, 178 [60 LRRM 2578]
cert. den. (1966) 384 U S 972 [62 LRRM 2292] .
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work. (S & F Qowers (hereinafter S &F) (1979) 5 ALRB No. 50, revi ew
den. by G.App., 2d bOst., Dv. 1, Novenber 29, 1979). In this regard,

it is well established in both the courts and the NLRB t hat
di scrimnat ees nust nmake reasonabl e efforts to seek work but are not held
to the highest standard of diligence.”® "Nor is success the neasure of
the sufficiency of ... discrimnatees' search for interi menpl oynent, for
the law requires only an honest and good-faith effort."*®

Thus, Respondent's burden is not net sinply by show ng a | ack
of success on the part of a discrimnatee in finding interi menploynent.
Rat her, Respondent nust affirnatively prove facts which establish that a
di scrimnatee did not make a reasonabl e search.

The discrimnatee's obligation is to make a diligent search for
enpl oyment which is substantially equivalent to the position held wth
Respondent and which is suitable to a person of his background and

experience.” if a discrimnatee fails to

Blhited Aircraft, supra; NLRB v. Louisville Typographi cal Unhion No. 10,
| nternational Typographi cal Whion, AFL-Q O [ Madi son Courier, Inc.3
(hereafter Madison Gourier) [CADC 1972) 472 F. 2d 1307 [80 LRRM 3377]

Bthem Fab, supra, at p. 21. See also, Uhited Aircraft, supra; NLRB
v. Cashman Auto Gonpany (1st dr. 1955) 223 F. 2d 832 [ 36 LRRV 2269]

| nternati onal Brotherhood of Boilermakers, |ron Shipbuil ders/

Bl acksmths, Forgers and Hel pers, Local No. 27 (1984) 271 NLRB 1038
[117 LRRM 1342]

“Mami GCoca-Cola, supra.
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do so, his claimfor backpay wll be denied for the tine the

di scrimnatee was renoved fromthe |abor narket. Further, if a
discrimnatee incurs a wllful loss by unjustifiably quitting or by
refusing substantially equival ent interi menpl oynent, gross backpay
w |l be reduced by deducting the anount the discrimnatee woul d have
earned had s/he taken or retained the interimjob.#

The courts and the NLRB both adhere to the principl e that
t he backpay cl ai mant shoul d recei ve the benefit of any doubt rather
than Respondent. The rationale underlying this ruleis that it is
Respondent' s viol ation of the | aw which has created the situation
responsi bl e for the existence of the uncertainty, and it is an
appropri ate bal ance of the equities for Respondent, as the w ongdoer,
to bear the burden of that uncertainty.?

Having set forth the general principles applicable to a
backpay hearing, | turn nowto their application to the facts of the
Instant case. Here, the amount of gross backpay is not an issue. It
is stipulated that M. Chavez earned $600. 00 every two weeks.

M. Chavez was the only nechanic at Gams, and
Respondent did not enpl oy a nechanic after M. Chavez was fired.
Thus, there is no way to neasure what M. Chavez woul d have earned by

examni ng actual earnings of a representative or repl acenent

2\pstro |, supra, (1962) 136 NLRB 1342.

Zijnited Aircraft, supra; NNRBv. Mam Goca-Cola, supra.
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enpl oyee, for exanple. There is also no evidence, based on past
practice for exanpl e, to show whether M. Chavez coul d have expected
any increase in his wages. Thus, | find the Anended Specification
reasonabl y cal cul ates gross backpay at $600.00 every two weeks.

The backpay period begins on March 13, 1982, when
Respondent discrimnatorily discharged M. Chavez. |t ends on Apri
20, 1985, the date Respondent's offer of reinstatenent to M. Chavez
expi r ed.

WIIful Loss of Earnings

Respondent contends that M. Chavez unjustifiably quit
interi menpl oynent and that, fromJanuary 1, 1983, to July 2, 1983,
he did not nake a diligent search for work. QConsequently, its
backpay obligation shoul d be reduced, it argues.

General (ounsel has al ready agreed that Respondent has no
net backpay liability beyond July 31, 1984, when M. Chavez quit his
job at the Cchoa conpany. General (ounsel acknow edges that M.
Chavez! job there was substantially equivalent to his job wth
Respondent. S nce his earnings at (choa exceed his gross backpay
due, offsetting those anounts results in no net backpay ow ng.
Respondent of course concurs wth General Gounsel's position.

Respondent argues, however, that it has no net backpay
liability fromthe tine M. Chavez began work at Cardel | a Ranch
whi ch was al nost immedi ately after he was fired by Respondent.

Respondent' s argunent has two conponents.
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It disputes M. Chavez' position that he worked only 44 hours
per week for Gams and asserts that he was required to work
approxi nately 60 hours per week. Thus, his hourly wage was $5. 00
per hour. The $5.50 per hour he earned at Cardel | a exceeded his
earnings at Gams. Based on ny finding that M. Chavez did not
work 44 hours per week with Respondent, it is correct that he earned
$5.00 per hour.

The second conponent of Respondent's argunent is that M.
Chavez unjustifiably quit his job wth Cardella. In such a
situation, gross backpay is reduced by the amount the di scrimnatee
woul d have earned at the interi menpl oyer.? Thus, Respondent
argues, since M. Chavez' wages at Cardel | a exceeded his wages wth
Respondent, there is no net backpay liability for the renai nder of
t he backpay peri od.

| find, contrary to Respondent’'s position, that M. Chavez
did not incur awllful |oss of earnings. Despite Respondent's
characterization that M. Chavez willfully quit his job with
Cardella, it is patently clear that he was laid off as part of a
general |ayoff at the conpany.

M. Chavez told the foreman at Cardella, M. Vasquez,
that he would I ook for another job while on |ayoff, and he

i mmedi atel y began a search for work as soon as he was laid off.

“Manii Qoca-Cola, supra; Knickerbocker Plastics Gonpany, |nc. (1961)
132 NLRB 1209 [48 LRRM 1505 .
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He found a nechanic's position at Harris Ranch only two days after nost
workers returned to Cardel | a.

Respondent woul d have ne find that M. Chavez was required to
turn down a firmjob offer at Harris, return to Cardella to determne if
the layoff had ended and, if so, if he would be rehired.® 1| find such a
requi rement i nappropri ate.

In Mdwest Hangar,?® the court disallowed backpay for a ?2nonth
period when a discrimnatee was on | ayoff. She knew she woul d be
recalled to work and sinply waited.?” if M. Chavez had not |ooked for
work after being laid off, there woul d be an i ssue as to whet her backpay
shoul d be awar ded.

M. Chavez credibly testified that, although his starting pay at
Harris was | ess than what he earned at Cardella, he assessed his
opportunities for advancenent as greater at Harris than at Cardel | a.
There were other nechanics at Harris who were earning substantially nore
than he had at Gams and who had housing and transportati on benefits as
well. Thus, M. Chavez was not unreasonable in hopi ng that he coul d

advance to a position even better than at Cardell a.

Pespite the fact that Respondent recall ed sone workers, it did not
recall M. Chavez.

%g8th Ar. 1973) 474 F.2d 1155 [82 LRRM 2693] cert. den. (1973) 414 U S.
823 [84 LRRM 2421] .

“'Conpar e Sagi naw Aggregates Inc. (1972) 198 NLRB 598 [81 LRRVI 1025] enf.d

(6th Ar. 1973) 482 F. 2d 946 [84 LRRM 3023] where the NLRB found no
wllful loss of earnings.
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Both the witnesses for Respondent and Cardel |l a testified that
M. Chavez was a conpetent nechanic, and they had no conpl ai nts about
his work. He has nany years of experience, and he speaks English very
wel I which would facilitate his ordering parts and performng ot her
duti es.

Under the circunstances, | find he did not incur a
wllful loss of earnings by taking the job with Harris rather than
attenpting to return to Cardella. In appraising discrim natees!
conduct in this regard, the case lawis well settled that doubts are
resol ved to the discrimnatees' not the wongdoer's benefit. (Fire
Aert Gonpany (hereafter Fire Alert) (1976) 223 NLRB 129 [ 92 LRRM
1002] enf'd. (10th dr. 1977) 96 LRRVI 3381.)

Further, | find that M. Chavez voiced several legitinate

objections to his work at Cardella. He not only worked very | ong
hours, he sonetines worked weeks at a tine wthout a day off. There is
no evi dence he worked for weeks wthout a break at G ams.

Hs hours at Cardel la were substantially |longer than his
typi cal 60 hour week at Gams. Fromthe job cards at Cardel | a
reflecting his hours of work, he often worked nore than 11 hours per
day. This was true early in his enploynent and in July and August
1982, the last nonths for which there are job cards.®

Thus, | find that M. Chavez®! claimthat his work at Cardell a

was nore denandi ng due to | onger hours is substantiated

%8See for exanpl e the periods April 15 - April 29 and July 5 through
August 7. In this later period, he averaged al nost 13 hours per day.
Even factoring out the marathon thirty six and one hal f
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by Cardella s work records. On this point, the work at Cardel | a was
nore onerous than his job w th Respondent.

Further, M. Chavez did not have the use of a pickup truck and
was not provi ded conpany housing at Cardella. There is also no
evi dence that he knew how frequently | ayoffs occurred at Cardel | a, and
there is no evidence he was ever laid off at Gams. Thus, his work at
Cardella was I ess desirable to himthan his job wth Respondent and was
not substantially equivalent to his work at Gams.

| find this case factually different fromthe case of Lnited
FarmVWrkers of Averica, AFL-AQ (Qdis WIIiam Scarbrough) (hereafter
Scar brough) (1986) 12 ALRB No. 23 cited by Respondent. There, the Board

found M. Scarbrough left interimenpl oynent without a justifiable
reason. The Board found his conflict wth a fellow enpl oyee di d not
justify his quitting his job where he had not tried to be transferred
away fromthe co-worker, and there was no evi dence ot her enpl oyees had
simlar problens with the individual. The Board found M. Scar brough

| eft because of a

(Foot not e 28 Cont 1 nued)

(36.5) hours he worked repairing the tonato harvester, he still
averaged nore than twel ve and one half (12.5) hours per day. (403.9
hours divided by 32 days equal s 12.62 hours per day.) The renaining 16
days in the exhibits after this period average 10 hours and 53 m nut es
per day. (173.8 hours divided by 16 days equal s 10.86 hours per day.)
O only three days (August 19, 20 and 23) did he work |l ess than ten and
one half (10.5) hours per day. If one del etes the unrepresentative day
of August 20 when he worked only 7.8 hours, then the average hours per
day for this period is boosted to slightly over 11 hours per day. (166
hours divided by 15 days equal s 11. 07 hours per day.)
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personal dispute and that his reasons were "not based on necessity
or difficulties inherent inthe job." (at p. 7.)

In this case, M. Chavez' prinary reasons for |eaving
Cardel l a were the long hours and | ong periods w thout a day off, the
| ack of benefits (no pickup and no housi ng) and the assi gnnent of
neni al tasks —washing the tomato harvester.® it is one thing to
per f orm nechani cal work on machi nes and becone dirty in the process.
That is part of being a nechanic. It is quite another to do that
job and al so be assigned the task of washing harvesters, clearly
requi ring no nechanical skills, and contending wth water and nud as
well as rotten tomatoes, grease, oil, etc. Adiscrimnatee is not
required to accept interimwork which is nore burdensone than his
work wth Respondent. (Fire Alert, supra, Mdison Courier, supra,
and Kawano, Inc. (1983) 9 ALRB No. 62.

Based on the fact that Cardella was not substantially

equi val ent enpl oynent, that M. Chavez began | ooking for work
inmediately after he was laid off fromCardella and that he found
work at Harris which offered the prospect of enpl oynent conparabl e
to, or better than that at Gams, | find M. Chavez did not incur a

W llful loss of earnings by not returning to Cardell a.

#| do not believe the closer supervision and "spying" by M. Vasquez
were substantial factors in M. Chavez' decision to | eave Cardell a.
M/ inpression fromhis deneanor was that these were annoyances but
not najor issues. M. Chavez said even after he |left Cardella he
still considered M. Vasquez a friend. These reasons are simlar to
the personal conflict discussed by this Board in Scarbrough, supra.
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Hs obligation was to renain in the |abor narket, to diligently
seek enpl oynent whi ch was substantially simlar to that he had wth
Respondent, and not to unjustifiably | eave such enpl oynent if found.

(Mastro 11, supra.) | find he net that obligation.

The nere fact that his job at Harris paid less than Cardella is
not sufficient to neet Respondent's burden that Chavez incurred a w |l ful

|l oss of earnings by not returning to Cardella. (United Aircraft, supra.)®

| find no justification for reducing M. Chavez' backpay award by
offsetting his earnings at Cardel | a beyond the | ast date he worked there.
Respondent al so asserts M. Chavez unjustifiably quit his job
wth Harris Ranch. | find M. Chavez was justified in quitting that job.
He had been promsed a wage increase if his work were
satisfactory. Despite acknow edging that M. Chavez net the
precondition, the shop foreman at Harris repeatedly put off Chavez'
requests for an increase. Fromhis deneanor at trial, it is evident that
M. Chavez takes pride in his abilities as a nechani c and expects to be

fairly conpensated for his years of experience and conpet ence.

¥See al so, Harvest Queen MII & Hevator Conpany (1950) 90 NLRB 320 [26
LRRM 1189] where the NLRB found no willful |oss when the discrimnatee
quit a salaried job for self-enpl oynent where he earned | ess noney.
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Absent an unl awf ul reason, the shop foreman was permtted
not to fulfill his promse of a wage increase. M. Chavez, however,
was free conclude fromthis inaction that he was not going to
advance to the wage | evel and benefits he had hoped to achi eve.

He was conpl etely sincere at trial in describing the
deduction for uniforns as the last straw He was clearly still
of fended as of the tinme of trial that his wages not only were not
I ncreased but were reduced.

Based on the | egal standards previously stated, | find M.
Chavez was justified in leaving Harris in order to find a better
job. It was not necessary for himto wait until he had found
anot her job before he left.

In Uhited Aircraft, supra, no wllful |oss was found

even though a discrimnatee quit several jobs. O two occasions, he
quit because he did not receive pay increases he had been told he
woul d receive. (at p. 1076.)

In that sane case, the sane discrimnatee quit another job
because he had been prom sed he woul d be nade forenman and was not.
Wthout the benefits whi ch acconpani ed the forenan position (conpany
housi ng and a vehicle,) he felt he was not earning enough. The NLRB
found his |eaving justified.

Further, | find M. Chavez! job at Harris was not
substantially equivalent to his work at Gams. Hs wages were
| ower, and he did not have the use of a pickup truck. Nor was he

provi ded housing at Harris.
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Unli ke the discrimnatee in Scarbrough, supra, M. Chavez

did not | eave for reasons which were not an inherent part of the job.
Rather, his conplaints were directly related to his working
conditions. Mreover, he had asked the shop foreman and anot her
supervisor at Harris to nodify thembefore he quit.

Respondent does not contend that the other two jobs hel d by
M. Chavez were conparable to his enpl oynent at Gams, and they
clearly were not. At George Brothers, he was a field worker, and at
Paj aro his work was not steady.

Respondent does not contest M. Chavez! diligence in
searching for work wth the exception of the period of January 1,
1983 through July 2, 1983. This is the tine period between when he
quit George Brothers and when he found work at Paj aro.

As noted previously, a discrimnatee is required to nake a
reasonabl e search for work. M. Chavez registered wth state
unenpl oynent offices in 3 areas of the state. He travel ed throughout
the area surroundi ng Fresno, even going into surroundi ng counti es.
He sought work through friends and soneti nes consul t ed newspaper
cl assified ads al though, since he believed it was best to apply in
person, he did not often use the latter technique. M. Chavez al so
registered wth several offices of the Lhited Farm Wrkers of
Arerica, AFL-QO (UAW. He credibly testified that he | ooked for
work on a daily basis.

He recal | ed sone enpl oyers by nane and gave details

regardi ng several of the potential jobs to which he was referred.

-52-



He gave a specific account of the various communities where he
| ooked for work. M. Chavez' testinony establishes that he nade a

diligent search for work. (S & F Qowers/ supra, Mdwest Hangar,

supra.)
The fact that M. Chavez was not successful in obtaining a
job does not give rise to a presunption that he failed to diligently

seek work or willfully incurred a loss of earnings. (Mam Coca-

Gola, supra.) Nor does the fact that a discrimnatee does not apply
to every possi bl e job source denonstrate a | ack of diligence.
(Lozano Enterprises (1965) 152 NLRB 258 [59 LRRM 1076] enf'd (9th
Ar. 1966) 356 F.2d 483 [61 LRRM 2357]; UWnited Aircraft, supra, at
pp. 1075-1076.)

Thus, the fact that M. Chavez did not check or respond to

any ads there nmay have been in the Fresno newspaper during this tine

does not warrant denyi ng hi mbackpay so |ong as the efforts he did
(Seligman & Associ ates, Inc. (1984) 273 NLRB
1216, 1223 [118 LRRM1309]. | find his efforts were reasonable. (S

& F Qowers, supra.) onsequently, M. Chavez is entitled to

nmake wer e reasonabl e. &

backpay for the entire period clained i n the Anvended Specificati on.
Met hod O Cal cul ati ng Net Backpay

Respondent argues that a quarterly or annual nethod of

S'See Chanpa Linen, supra, where the NLRB found no willful |oss since
Respondent did not prove that the discrimnatee woul d have obtai ned
the other jobs. (at. p. 942.)
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conput i ng backpay is appropriate because M. Chavez was a steady, year-
round enpl oyee at Gams. M. Chavez worked only sone 9 nonths with
Gams before he was unlawful ly discharged. Hs jobs wth interim
enpl oyers were of even shorter duration. He did not ever actually work
year - r ound.

| note first that the NLRB specifically deci ded not to use
periods | onger than quarters because doing so resulted in |ater higher
earnings offsetting earlier |osses of backpay. (F.W Wol worth Conpany

(hereafter Vol worth) (1950) 90 NLRB 289 [26 LRRM 1185]). Thus, |

reject the suggestion of calculating on a yearly basis.

| also decline to cal cul ate backpay quarterly. @G oss backpay
was calcul ated on a weekly basis.. M. Chavez was paid weekly or bi-
weekly by interi menpl oyers. The weekly cal cul ati on sel ected by
General Gounsel is reasonabl e, appropriate and in accord wth Board
precedent. (Butte View Farns (1978) 4 ALRB Nb. 90, enf.d Butte Vi ew
Farns v. Agricultural Labor Relations Board (1979) Cal. App.3d 961.)

This method of calculation is al so appropriate because it
conports wth the NLRB's concerns set forth in Wolworth, supra. M.
Chavez® hourly wage at Cardel | a was hi gher than w th Respondent, and he
wor ked | onger hours. Respondent thus has no net backpay liability
except during 3 weeks.

S xty hours of work at Cardella wll always result in no net

backpay ow ng. To the extent M. Chavez worked nore hours at
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Cardella than at Gams, it is inappropriate to use the higher
earnings due to extra hours to offset backpay liability in weeks
where he earned less at Cardella. Doing so results in Respondent
reapi ng the benefit of M. Chavez' additional work —which is
inappropriate. (Eastgate |I.GA Foodliner (1980) 253 NLRB 735 [ 105
LRRVI 1687] . )

M. Chavez earned | ess every week at Harris, George

Brothers, and Pajaro Go-op than he woul d have earned at Gams. Thus,
a quarterly calculation does not yield any different result than a
weekl y cal cul ati on.

| find M. Chavez is entitled to backpay as cal cul ated in
the original specification since that calculationis not limted to
the first 44 hours of interimwages per week. M. Chavez is entitled
to net wages in the anount of $13, 133. 64.
Expenses

Transportation

Reasonabl e expenses incurred i n obtai ni ng and keepi ng
interi menpl oynent are recoverabl e whether or not the di scri mnatee
obtai ned work. (Hgh and Mghty Farns, supra, citing Aircraft and
Hel i coper Leasing and Sales, Inc., (1976) 227 NLRB 644 [94 LRRM

1556].) Transportation expenses are clearly rei nbursable. Respondent

does not contend otherw se but sinply disputes the anount of sone of
t he gasol i ne expenses cl ai ned.
General (ounsel has the burden of proving expenses. (Chem

Fab, supra.) However, estinates are sufficient to establish
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the anounts of expenses. (Hgh and Mghty, supra; Mastro |, supra;, WC
Nabors d/b/a WC Nabors Gonpany (1961) 134 NLRB 1073 [49 LRRM 1289],
enforced sub nom MNabors v. NLRB (5th dr. 1963) 323 P.2d 686 [ 54 LRRM
2259] .)

| donot find it appropriate to sinply select the hi ghest
anount where M. Chavez has estinated a range of expenses. Nor is it
reasonabl e to select the lowest anount. |In such situations, | have
averaged the esti mates.

Respondent objects to reinbursing M. Chavez for his "random
and aintess trips." (Resp. brief p. 28) Trips to other cities to seek
work are clearly reinbursable. (Nabors, supra; Mggi o- Tostado (1978) 4
ALRB No. 36.) M. Chavez credibily testified his trips were to find

work. There is absol utely no evidence that they were for any ot her
pur pose.

Even novi ng expenses to different cities and states are
recoverabl e so long as they constitute a cost of seeking interi mwork.
(M Restaurants, Incorporated d/b/a The Mardarin (1978) 238 NLRB 1575,
enf'd (9th Or. 1980) 621 F.2d 336 [104 LRRM 2818]. Thus, | find M.

Chavez is entitled to costs incurred in seeking work in Stockton, San
Jose, King Adty, etc. | note that the job he ultinately obtai ned was in
the Salinas area.

M. Chavez credibly testified he paid $50. 00 per week for
sonmeone to drive himin order to seek work after he left Cardel la. That
testinony is unrebutted. | find he is entitled to $50/week for the 22

weeks between his | eaving Cardel |l a and begi nni ng wor k
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at Harris (Septenber 12, 1982 to Septenber 29, 1982). This anounts
to $125. 00 not $140.00 as clai med by the General Gounsel . ($50.00
per week tines 2i weeks equal s $125. 00.)

Hs unrebutted testinony is that he spent $40.00 per week
for gas |looking for work between the tine he quit Harris and began
work with George Brothers. | find he is entitled to the $35. 00
claimed in the specification since this period was slightly |ess
than one week.

After M. (havez quit George Brothers, he searched for work
fromthe begi nning of January 1983 until early July 1983. He
estimated he spent between $15.00 and $20.00 for gas each trip and
nade two trips to Sockton. | find he is entitled to $35.00. ($17.50
per trip tines 2 trips equals $35.00.)

| have credited his testinony that he averaged 120 to 125
mles per day throughout this period searching for work. H's
estimate of $50. 00 per week for gas when he typically drove vehicles
wth a V-8 engineis not inherently incredi ble as argued by
Respondent. | find he is entitled to recover this anount. The total
for gasoline expenses for this period amounts to $1,275.00 as cl ai med
in the Anended Specification.

M. Chavez al so spent approxinately $30.00 per week for gas
whi l e working at Pajaro Co-op because he often did not work full-
tinme. This was especially true in Septenber, (ctober and Novenber
1983. This tine period is approxi nately 18 weeks (fromJuly 9, 1983
until Novenber 12, 1983). He is entitled to $540.00. ($30.00 per
week tinmes 18 weeks equal s $540. 00).
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There are no other search for work expenses. Hs total
entitlenent is $2,010.00. ($540.00 plus $1,275.00 plus $35.00 pl us
$125. 00 equal s $2, 010. 00.)

Respondent has not contested the commute to work expenses,
and | find they are recoverable as claimed. M. Chavez had no commte
to work expenses at Gams so the anmounts claimed are recoverable in
full.

He paid $5.00 per day on 8-10 days to commte to Cardel la for
atotal of $45.00. He spent $120.00 to cormute to Harris, paying $4. 00
per day. He averaged 5 days per week at Pajaro Go-op and paid $5. 00
per day. He worked there 12 weeks. H's expenses at Pajaro are $300. 00
($25.00 per week tines 12 weeks equals $300.00) Hs total commte to
wor k expenses are $465.00. ($45.00 plus $120.00 plus $300. 00 equal s
$465. 00.)

Hs total transportation expenses anount to $2, 475. 00.

This total reflects $2,010.00 in search for work expenses pl us
$465.00 in commute to work expenses.

Housi ng Expenses

Respondent’' s argunent that M. Chavez is not entitled to
rei mbursenent for housing fails. Gams provided M. Chavez wth
housing and utilities. These are no less a benefit to hi mbecause
ot her enpl oyees did not receive the sane benefits or alternative
conpensat i on.

| also reject Respondent's argunent that the housing it

provi ded was so bad that, in effect, it was worthl ess and
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therefore M. Chavez is not entitled to any reinbursenent for his
costs to obtain substitute housing.

General (ounsel has nmade a prina facie case for recovery of
the expenses clained. There is obviously no way M. Chavez coul d
have obt ai ned housi ng preci sely conparable to that he had at G ams.
The record shows that he rented roughly equival ent quarters, i.e. one
roomin an apartnent; a roomin a trailer, and a notel room

A though in two instances M. Chavez was al so provi ded at
| east one neal per day, Respondent established no evi dence which
woul d al | ow a reasonabl e deduction for these neals. Thus, | find M.
(havez is entitled to recovery of his costs for rent and utilities as
cl ai med except where | have noted different anounts.

| find no nerit in Respondent's argunent that it shoul d not
rei nburse M. Chavez for the $100. 00 per nonth he paid to friends in
Fresno for renting their room The fact that M. Chavez offered to
pay rather than waiting until asked does not alter the fact that he
paid for renting a roomand that it is an expense he woul d not have
had i f Respondent had not unlawful |y discharged him Hs obligation
to mtigate does not require himto take advantage of friends or
relatives to reduce Respondent's liability.

Further, | find he shoul d recover the $100.00 he paid this
sane couple to store his larger tools during the 6 nonths he was

driving about seeking work. M. Chavez credibly testified
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that the tools were too heavy to nove around -- sone being 1Y?2 feet
long. It is reasonable that he would not want to carry themin his
car where they could be stolen. Weére it not for his unl awf ul

di scharge, M. Chavez woul d not have been in a situation where he
had no place to keep tools while he crisscrossed several counties in

an effort tofind ajob. (Mstro |, supra.)

M. Chavez is entitled to the $75. 00 per week he spent to
rent a notel roomfor 6 weeks after he was fired by Gams. This
expense totals $450.00. He is entitled to recover $160. 00 per nonth
for housing costs while working at Cardella. The Arended
Specification clains $200. 00 per nonth. Hs total entitlement for
this expense is $720.00 for the nonths of My, June, July, August
and nearly hal f of Septenber 1982. ($160.00 per nonth tines 4i
nont hs equal s $720. 00) .

After he was laid off at Cardella, he paid $100.00 until he
began work at Harris. Then, he paid $42.50 for a roomand nattress
for one week. ($15.00 plus $27.50 (average of $25.00 and $30.00
estimate by M. Chavez.) Next, he paid $70.00 per week for a room
during the tine he worked at Harris —which was 7 weeks. Hs
expenses for this period amount to $490. 00 not $330.00 as claimed in
t he Arended Specificati on.

Wil e working at George Brothers, he paid $150. 00 per
nonth. | find he is entitled to the $195.00 clained in the Arended
Speci fication which covers approxinately 5 weeks. Fromthe tine he
left George Brothers in late Decenber 1982 until the
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end of May or early June 1983, he paid $100.00 per nonth for rent
and $15.00 or $20.00 per nonth for utilities. | wll use the
figure of $117.50 per nonth for this 5 nonth period. Thus, M.
Chavez is entitled to $587.50.

Fromearly June until he began work with Cchoa in
Novenber, 1983, M. Chavez stayed in a | abor canp and pai d $70. 00
per week. This period covers 5 nonths, and he is entitled to
$350. 00.

No further housing expenses are clained. The total
expense for housing costs due to M. Chavez is $2, 935. 00.
($350. 00 + $587.50 + $195.00 + $490.00 + $42.50 + $100.00 +
$720. 00 + $450.00 equal s $2, 935.00.)
Uhi f or ns

Respondent does not contest M. Chavez' claimfor
uniforns. He paid $40.00 for 2 coveralls at Harris Ranch. A
Paj aro Co-op he paid between $7.00 and $8.00 each for 3 pair of
coveralls. Averaging these two estimates, | wll use $7.50 per
pair for a total cost of $22.50 for uniforns at Pajaro Co-op.
Goupl ed with his $40.00 expense at Harris, M. Chavez is entitled
to $62.50 for costs of uniforns.

The total of expenses due M. Chavez is $62.50 for
uni forns, $2,935.00 for housing and $2,475.00 for transportati on.
Hs total recoverabl e expenses anount to $5, 472. 50.
CONCLUSI ON

M. Chavez is entitled to net backpay in the anmount of

$13,133.64, plus transportation expenses of $2,475.00, and
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housi ng expenses of $2,935.00 and expenses for uniforns in the
amount of $62.50. Hs total entitlenent then anounts to
$13, 606. 14.
GRDER

Respondent, G ams Brothers Farns, Inc., and
Go-Harvesting, Inc. (Qams) its officers, agents, successors
and assigns, shall pay

1. To Hector Chavez the anount of $18, 606. 14, pl us interest
thereon conputed in accordance with the Deci sion and O der of the
Agricultural Labor Relations Board in Lu-Stte Farns, Inc. (Lu-Ete)
(1982) 8 ALRB No. 55;

2. To the follow ng discrimnatees the anounts set forth
besi de their nanes:
Javier Navarro $616. 13
Enri que Aquino $27.50
Jose Sepul veda $609. 38
DATED  June 19, 1987

>
L B

BARBARA D. MOCRE
Admni strative Law Judge
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