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DEQ S ON AND CRDER SETTI NG ASI DE ELECTI ON

Following the filing of a Petition for Certification by the
Lhited FarmVWrkers of Awverica, AFL-AQ (UFWor Union) a
representation el ection was held on July 30, 1985, anong the
Li vehaul O vision No. 1 enployees of Foster Poultry Farns (Foster or

Enpl oyer). The Tally of Ballots showed the foll ow ng results:

N thion. . . . . . . . . L 41
Unresol ved Chal I enged Bal lots. . . . 15
Total . . . . . . . . L : 115

The Enployer filed a tinmely el ection objection contendi ng
that the bargaining unit in which the el ection was hel d was
I nappropriate because it did not include all of Foster's agricultural
enpl oyees. An investigative hearing was conducted on February 25,
26 and 27, 1986, before Investigative Hearing Examner (| HE) Janes
V@l pnan on the fol l ow ng obj ecti on:

Wiet her the bargaining unit described in the petitionis
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appropriate or whether a statew de or other unit is appropriate.
On Septenber 12, 1986, the IHE issued his Deci sion,
concluding therein that the Enpl oyer's Livehaul Division No. 1 was
not an appropriate bargaining unit. The |IHE reconmended that the
Empl oyer's objection be sustained and that the election be set
asi de. The Enployer and the Union each tinely filed exceptions and
supporting briefs, and the Enployer filed a reply bri ef.
The Board has considered the record and the | HE' s
Decision in light of the exceptions, briefs and reply brief of the
parties and has decided to affirmthe I HE's rulings, findings of
fact, and conclusions of [aw as nodified herein.
Section 1156. 2 of the Agricultural Labor Relations Act
(ALRA) provides:
the bargaining unit shall be all the agricultural enployees
of an employer. |f the agricultural enployees of the
empl oyer are enployed in two or nore nonconti guous _
geographi cal areas, the Board shall determ ne the appropriate
unit or units of agricultural enployees in which a secret
bal | ot election shall be conduct ed.

|f the enployer's operations are situated on adjoi ning parcels, and

therefore are contiguous in a literal sense (Harry Tutunjian & Sons,

Packing (1986) 12 ALRB No. 22), the Board has no discretion to
certify anything but a single, wall-to-wall unit of all the

enpl oyer's agricultural enployees. However, if the operations are
situated on noncontiguous parcels, the Board will then determ ne
whet her the enployer's agricultural operations lie within a Single
Definable Agricultural Production Area ( SDAPA) on the basis of their

simlarity wwth regard to such factors as water supply,
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| abor pool, climatic and other grow ng conditions. (Egger & Ghio

Gonpany, Inc. (1975) 1 AARBNo. 17.) Again, afinding that the

operations are located in a SDAPA dictates the conclusion that only
one bargaining unit is appropriate. Only if the operations are
neither literally contiguous nor wthin a SDAPA, wll the Board then
consi der whether there is a substantial commnity of interest anong
the enpl oyer's agricul tural enpl oyees, on the basis of factors

consi dered by the National Labor Relations Board (NLRB) in

bargai ning unit cases, that would justify a single bargaining unit.
Such community of interest factors include physical or geographi cal
| ocation; the extent to which admnistration is centrali zed,
particularly with regard to | abor relations; common supervi si on;
extent of interchange anmong enpl oyees; simlarity of jobs, skills
and working conditions; and the pattern of bargai ning history anong

enpl oyees. (Bruce Church, Inc. (1976) 2 ARBN. 38.)

Fromthe evidence presented at the hearing herein, we
concl ude that the Enpl oyer's Livehaul Division No. 1 was not an
appropriate bargaining unit, and that the appropriate unit appears
to be a statewide unit of all of Foster's agricultural enpl oyees. V¢
base this conclusion on our finding that the SDAPA factors are
appl icable to Foster's agricultural operations and indicate that the
Enpl oyer's poultry facilities are all wthin a single geographi cal
area for purposes of our statute.

A the hearing, Fenton WIllianson, Jr ., a nenber of
Foster's senior nanagenent teamas well as its conpany counsel,

testified that all but about 30 of Foster's approxi mately 1300
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agricul tural enployees are located at facilities within 95-100 mles
of the Enpl oyer's headquarters in Livingston. It is about 65 mles
fromthe Livingston headquarters to the three turkey grow out ranches
in the Fresno area, and about 30 mles fromLivingston to the

out ernost chicken ranch in northern Stanislaus GCounty. WIIianson
stated that the factors that determne the choice of sites for

poul try operations are common throughout the San Joaquin Vall ey.
Those factors include an appropriate climate (wth a sem-arid, mld
wi nter), availability of good quality water, and access to railroad
deliveries that can accommodate 75-car trains. Tinothy G Doss,
Foster's property real estate manager, testified that the sandy soil
conditions of the San Joaquin Valley are inportant to Foster's

oper ati ons because they need good drai nage for the heavy equi prent
that is constantly driven in and out of the ranches.

Dr. Philip L. Martin, professor of agricultural economcs
at the University of California, testified that in his opinion the
ei ght counties of the San Joaquin Valley constitute a Sngle
Definable Agricultural Production Area. He stated that he had
revi ened between 50 and 100 separate reports on California's
agricultural and farmlabor nmarket, and every one of those reports
agrees that the eight counties of the San Joaquin Valley are a uni que
production and | abor narket region.

In his recommended Deci sion, the I|HE interpreted our

Decision in Prohoroff Poultry Farns (1983) 9 ALRB No. 68 as hol di ng

that in all poultry operations the SDAPA factors are not , as

significant as in other agricultural enterprises and shoul d
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sinply be considered as one of the nmany community of interest
factors. After the I KE concluded that the SDAPA factors were of
little significance in poultry operations, he proceeded to anal yze
the coomunity of interest factors to determne the appropriate
bargai ning unit.

I n anal yzing the coomunity of interest factors, the |HE
found that Foster's nanagenent, including that pertaining to | abor
relations, was highly centralized. A though the chains of command
for livehaul crews, |ivehaul support personnel, and ranch enpl oyees
are distinct fromeach other, there is a high degree of coordination
anong supervisors, and a cl ose working rel ationshi p anong Foster's
vari ous operati ons.

Regarding simlarity of job skills, the IHE found that the
j ob of chicken catching involves skills and tasks simlar to those
required in turkey catching. Livehaul crew forklift operators and
truck drivers enploy skills simlar to their counterparts in ot her
areas of Foster's operations, as do the |livehaul support personnel.
Further, the Sycanore Road ranch enpl oyees use the same skills and
performthe sane tasks as other ranch enpl oyees of Foster.

The I HE noted that enpl oyee wages are set through a
central i zed deci si on-naki ng process whi ch takes into account the
effort, skill and responsibility of each job. Hring and
termnations can be carried out at the operational |evel, but nust
be approved at the next higher |evel of supervision. Transfers,
pronotions, grievances, vacations, sick |eave and seniority accrual

are all governed by conpany-w de policies and standards.
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Fringe benefit plans, a safety program and a quality
control /worker participation programare centrally admnistered
and uniformy appl i ed.
In conclusion, the | HE found that the degree of
centralization, integration and coordination in Foster's
operations indicates that the limted bargai ning unit sought by
the UFWis inappropriate and that the Enpl oyer's el ection
obj ection shoul d be sust ai ned.
V¢ find the |HE was incorrect in concluding that the SDAPA
analysis is not a significant factor and that his reliance on

Prohoroff, supra, to that effect was m splaced. Prohoroff's two

poul try operations were not geographically cl ose, being 90 mles
apart and in different |abor markets. The Board found in that case
that the SDAPA factors were relatively insignificant to Prohoroff's
egg production operations, and therefore turned to the traditional
coommunity of interest factors to conclude that a single bargaini ng
unit was appropriate. Here, however, virtually all of Foster's
operations are in close proximty to its Livingston headquarters, and
expert testinmony established that the SD APA factors of commonal ity of
climate, water, soil and | abor conditions are present and i nportant
to Foster's operations.

Thus, we are able to make a unit determnation through
reliance on the SDAPA factors, and find it unnecessary to rely on the
community of interest factors discussed by the IHE in reaching our
conclusion that the Enployer's poultry facilities are all wthin a
si ngl e geographi cal area for purposes of our statute.. Consequently,

we find that the bargai ning unit sought by the
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petition is not appropriate, and we accordingly set aside the
el ection and dismss the petition.
ORDER
By authority of Labor (ode section 1156. 3, the

Agricul tural Labor Relations Board hereby orders that the el ection

heretofore conducted in this natter be, and it hereby i s, set aside
and the Petition for Certification be, and it hereby i s, dismssed.

Dated: March 24, 1987

JOHN P. MOCARTHY, Menber Y

GRECCRY L. QGONOT, Menber

yThe signatures of Board Menbers in all Board Decisions appear wth
the signature of the Chairperson first (i f participating), followed
b% the signatures of the participating Board Menbers in order of
their senrority. Chairman Ben Davidian and Menber |vonne Ranos
R chardson did not participate in the consideration of this case.
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MEMBER HENNI NG Concurri ng:

Wiile | agree that this election should be set aside on the
grounds that the unit is inappropriate, | find nyself unable to
agree with ny coll eagues on the rational e supporting that concl usion.

The concept of a Single Definable Agricultural Production

Area ( SDAPA), developed in Napa Valley Mineyards Co., Inc. (1977) 3

ALRB No. 22, tointerpret the statutory term"contiguous" in cases
involving fruit or vegetable growers is |ess useful for agricultural
comodities not grown in the open air. The SDAPA factors of
commonal ity of climate, water supply, and soil conditions provide a
nmeani ngful tool for determ ning whether an enployer's tomato fields
in the Salinas Valley and the San Joaquin Valley are contiguous.

(Exeter Packers, Inc. (1983) 9 ALRBNo. 76.) But these factors

are a poor yardstick for neasuring whether, for exanple, an

enpl oyer's poultry operations
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in San Marcos and Potrero are contiguous. (Prohoroff Poultry

Farms (1983) 9 AARB No. 68.) As we stated in Napa Valley

Vineyards Co., Inc., supra;

A finding that places groups of enployees of an enployer in a
single definable agricultural production area nmerely reflects
that the location of the | and, the nature of the soil, the
climate and the available human and natural resources dictate
that the crops grown, the labor force utilized and the tine
of peak enploynent will be generally the sane.

(3 ALRBNo. 22, Sip Opinion, p. 14.)

The SDAPA analysis is properly applied to relatively close fruit or
veget abl e operations subject to geographically simlar grow ng
condi tions because of such factors as water, climate, soil
conditions and | abor pools, but is generally not appropriate for

i ndoor ani mal operations. (Prohoroff Poultry Farns, supra, 9 ALRB
No. 68 at p. 8-9.)

Therefore, when an agricultural enployer, such as Foster
Poul try Farnms which produces neither fruit nor vegetabl es, operates
intwo or nore literally non-contiguous geographic areas, we nust
exercise our limted discretion in selecting the appropriate
bargaining unit utilizing traditional community of interest criteria.
(Bruce Church, Inc. (1976) 2 ALRB No. 38; GQeamof the Gop (1984)
10 ALRB No. 43.) | therefore find the application of the SDAPA

concept to Foster's operations irrelevant in determning the
appropriate bargaining unit.

| also disagree slightly with the IHE's treatnment of the
community of interest factors. \Wen determning the appropriate

bargaining unit where, as here, an enployer has nultiple,
9
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nonconti guous operations, we generally consider all relevant

factors, including (1) the geographical proximty of the various

| ocations; (2) the extent to which admnistration is centralized,
particularly with regard to labor relations; ( 3) the degree of conmon
supervision at the different work sites; (4) the extent of

i nt erchange anong enpl oyees fromlocation to location; (5) the nature
of the work perforned at the various locations and the simlarity or
dissimlarity of the skill involved; ( 6) simlarity or dissimlarity
i n wages, working hours, and other terns and conditions of

empl oyment; and ( 7) the pattern of bargaining history among

enpl oyees. (See for exanple, Bruce Church, I nc., supra, 2 ALRB No.

38.) W wll also consider the fact that the Union has petitioned

for and organi zed on the basis of a smaller unit (Napa Valley

Vineyards, supra, 3 ALRB No. 22; Federal Hectrical Corporation
(1966) 157 NNRB 1130 [ 61 LRRM1500]) and the legislative

presunption favoring broad "wall-to-wall" bargaining units.
(Prohoroff Poultry Farns, supra, 9 ALRB No. 68; see also Pioneer
Nursery/ River Wst Farns (1983) 9 ALRB No. 38; Vista Verde Farns v.
ALRB (1981) 29 C.3d 307, 322-323 [172 Cal .Rptr. 720].) However,

no one factor is critical and the analysis will vary from enployer to
enpl oyer, and even from season to season for the sane enployer. ( See,

e.g., Peterie Stores (1983) 266 NRB No. 13 [112 LRRM1233].)

Here, | agree with the IHE that a single bargaining unit is
appropriate. However, | find the analysis nore akin to the situation
in Bruce Church, I nc., supra, 2 ALRB No. 38, than that « in
Prohoroff Poultry Farns, supra, 9 ALRB No. 68.

10.
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It is true that Foster Poultry Farns is a highly
centralized conpany wth all major decisions (and apparently nost of
the day-to-day operational decisions as well) nade at a relatively
high level in the conpany hierarchy. However, the fact that all the
vari ous Foster crew supervisors consult a common manager (s) does
not nean the Livehaul crew at issue here has common supervision wth

the other Foster crews. For exanple, in Mke Yurosek & Sons (1978)

4 ARB No. 54, we found | ocal |y managed supervi sion of the work

forces inportant in designating separate bargaining units and in O eam

of the Qop, supra, 10 ALRB No. 43, we found common | ocal

supervi sion of geographically separate crews (anong ot her factors)
nandating a single bargaining unit. The Livehaul crewis based at
Foster's Sycanore Ranch Facility, it perforns work at a nunber of
Foster's ranch operations, taking supervisors and sone equi prent
with it to the various |ocations.

However, with little overlap in job skills, enployees or
supervi sion anong the setup crews, brooder crews, the vaccination
crews and clean-up crews, those crews work at the sane | ocations, and
have the sane profit sharing, major nedical, dental and vi sion, and
life insurance plans with uniformpayrol| periods. Accordingly, I
woul d find that the |egislative presunption favoring broad

bargaining units requires that all of the

FEEEEEErrrrrrr

FEEEEErrrrrrrr

11.
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Enpl oyer' s agricultural enployees in the state of Galifornia
bel ong in one bargaining unit and | accordingly concur in ny

col | eagues' result. Dated: Mrch 24, 1987

PATRI CK W HENNI NG Menber

12.
13 ALRB No. 5



CASE SUMVARY

Foster Poul try Farns 13 ALRB No. 5
(Chi cken Livehaul G ew Case No. 85-RG8-D
| HE DECI SI ON

On July 30, 1985, an election was conducted anong the Livehaul
Division No. 1 enployees of the Enployer, with the UFWreceiving a
mpjority of the votes cast. The Enployer filed an el ection objection
contending that the bargaining unit in which the election was held
was i nappropriate because it did not contain all of the Enplo%er's
agricultural enployees. After a hearing on the objection, the IHE

i ssued his Decision recomrendi ng that the Enpl oyer's objection be
sustained and that the election be set aside. The |IHE concluded that
al though the Enpl oyer's poultry operations were not literally
contiguous, the comunity of interest factors present in the

Enpl oyer's operations—+ . e. , the degree of centralization,
integration and coordination in the Enployer's operation—together
with the legislative presunption favoring broad agricultura
bargaining units, indicated that the limted unit sought by the UFW
was i nappropriate. Factors the |HE considered inportant to his
conclusion 1 ncluded the constant novenment of specialized crews and
their supervisors fromone |ocation to another, the role of upper
managenent in plannqu, schedul i ng and coordinating work and crews,
the concentration of decision nakin? with respect to wages, hours and
staffing, the establishment of uniform standards for other
conditions of enployment, and the fact that many operations,

i ncluding chicken |1 vehaul, have positions simlar in skill and
training to those in other operations of the Enployer. Although the
| HE noted that considerable evidence was presented” at the hearing
that uniformty of climate, soil conditions and an anple supply of
good water are inportant factors in the Enployer's poultry
operations, he interpreted a prior Board Decision Prohoroff Poultry
Farms (1983) 9 ALRB No. 68, as holding that in poultry operations
the Single Definable Agricultural Production Area factors of water
climate, soil conditions and |abor pools (see, e. g., John E nore
Far s ﬁlS)??) 3 ALRB No. 16) are not as significant as in other _
agricultural operations, and should be considered on an equal footing
wth every other community of interest factor.

BOARD DEC Sl ON

The Board affirned the | HE' s conclusion that the bargaining unit in
whi ch the el ecti on was conduct ed was i nappropriate, and concl uded
that the appropriate unit appeared to be a statewide unit of all the
Enpl oyer's agricul tural enpl oyees. The Board based its concl usi on
onits finding that the S ngle Definable Agricultural Production
Area factors are inportant to the Enpl oyer's operations, and

I ndicated that the Enployer's poultry



facilities are wthin a single geographical area for purposes of the
statute. Thus, the Board found it unnecessary to rely on the
community of interest factors discussed by the | HE

The Board therefore sustai ned the Enpl oyer's el ection objection, set
aside the election, and dismssed the petition for certification.

CONCURRI NG OPI NI ON

Menber Henni ng concurred in the result but would not utilize the

S ngle -Definable Agricultural Production Area concept for agricutural
operations not involving open air fruit or vegetable crops. He
woul d instead utilize the traditional conmmunity of interest criteria
whenever the non-fruit or vegetable operationis literally non-
contiguous. Menber Henning, while agreeing that the autonony of the
crew and its supervisors fromthe other enpl oyer operations mlitates
toward separate bargaining units, felt that the other community of
interest factors weighed heavily in favor of a single bargaining
unit. He would therefore find a separate bargaining unit for the

Li vehaul crew i nappropri ate.
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JAMES WOLPVAN, | nvestigative Hearing Exam ner:

This case was heard by ne on February 25, 26 and 27, 1986
I n Livingston, California.

A Petition for Certification was filed by the United Farm
VWrkers of Arerica, AFL-AQOon July 23, 1985, seeking to represent
certain enpl oyees of Foster Poultry Farns. (Bd. Ex. 1-A) The
Petition requested a bargai ning unit consisting of the enpl oyees at
Foster's Livehaul Dvision #1 at Del hi, California. Thereafter, on
July 30, 1985, the Agricultural Labor Rel ations Board conducted an

el ection anong those enployees. (Bd. Ex. 1-J.) The results were as

fol | ows:
AW 59
No Uni on 41
Unresol ved Chal I enged Bal | ots 15
Tot al 115

O August 5, 1985, the enployer filed a tinely objection to
the election contending that the bargaining unit in which it was
hel d was i nappropriate because it did not include all of Foster's
agricultural enployees. (Bd. Ex. 1-Q)
O Decenber 10, 1985, the Executive Secretary of the
Board ordered a hearing to be conducted to determ ne:
"[ W het her the bargaining unit described in the petitionis
appropriate or whether a statewide or other unit iIs
appropriate.” (Bd. Ex. 1-S.)
Bot h the enpl oyer and the union participated in the hearing and both

filed post hearing briefs.



Uoon the entire record, including ny observation of the
w tnesses, and after careful consideration of the argunents and
briefs submtted by the parties, | nmake the foll owi ng findings of
fact and reach the follow ng concl usi ons of |aw
. JURSDCION

Foster Poultry Farns is an agricultural enpl oyer within the
neani ng of section 1140.4( c) of the Act; the Lhited FarmVWrkers is a
| abor organi zation within the neaning of section 1140.4( f ) . Fost er
Farns enpl oys a large nunber of agricultural enpl oyees and they are
found both inside and outside of the unit in which the election was
hel d.
Il THE BUSI NESS OF THE EMPLOYER

A Overall Qperations

Foster is the | argest grower and producer of poultry in the
State. It enploys over 1300 workers at agricultural facilities
scattered throughout Sanislaus and Merced Counties (with a few
facilities in neighboring counties). 1 Foster is ful ly "integrated"
inthe sense that it operates and owns alnost all the facilities at
which its chickens and turkeys are hatched, grown and processed. 2
(perations are further "integrated' in that much of the work is done

by crews which are not assigned to a

Yexact 1ocations are pi npoi nted on the nap which is Enpl oyer's Exhibit
No. 3; see also Tr. 1:13-17 for an explanation of the nap and

Enpl oyer Exhibits 4 and 5 for additional information on the

di spersion of enpl oyees and operati ons.

AProcessing, marketing and distribution is performed by Foster Food
Products, a wholly owned subsidiary of Foster Poultry Farns.

3



particular ranch but instead nove fromranch to ranch performng the
sane, specialized tasks at each. For instance, the crews here at

i ssue -- those of Livehaul Divison No. 1 -- go fromranch to ranch
catching mature chi ckens, caging them and then transporting the
cages to the processing facility. Qher crews nmove fromlocation to
| ocation perform ng such tasks as readying the ranch for new chicks
(Set up Crews), installing them (Breeder Crews), vaccinating them
(Vaccination Crews), and cleaning up after they are caught (Cl ean W
Crews).

The grow ng systemis "cl osed"” or "self-contained" in the
sense that all of Foster's poults are bred, hatched and raised to be
mar ket ed by Foster as mature meat birds. Neither its breeder hens,
nor their eggs, nor the maturing poults are avail abl e for narketing.

B. The Wirk of Livehaul Dvision No. 1

Livehaul Division No. 1 is a functionally distinct
operation. It is headquartered at the enpl oyer's Sycanore Road
facility in Delhi, and it consists of approxi mately 130 enpl oyees, 97
of whomwork in the crews which go fromranch to ranch. The rest
serve in a support capacity, reparing and naintai ni ng equi prent and
performng clerical and janitorial tasks.

It takes 56 days for a flock to mature. During nost of
that tine, the chickens are kept on "growout" ranches. A ranch .
usual Iy consists of 10 chicken houses with 20, 000 chi ckens per house

and 200, 000 per ranch. 3 A the end of each 56 day cycle, a

3sone ranches are much | ar ger, housing up to 800, 000 chi ckens.
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| i vehaul craw nade up of catchers, forklift drivers and catcher/truck
drivers visits the ranch, either at night [8 p. m. to4a.m.] or
early inthe norning [4 a. m. tonoon]. (e of the permanent enpl oyee
assigned to the ranch (a Ranchnman) has usual ly prepared for their
arrival by begining to "roll up" the curtains and, the feedi ng and
wat eri ng equi pnent whi ch are suspended fromthe rafters of the
houses. UWoon arrival, the catchers and drivers conplete the "rol |
up", while the forklift operators unload the cage nodul es and begin
noving theminto place. To catch the chickens, the catchers nove in
a rowfromone end of the house to the other using rolled fencing to
herd the birds, grabbing them four per hand, halting only to put them
in cages (24 per cage). As each nodul e of cages (300-360 chickens)
isfilled, afork lift operator brings up a new nodul e, picks up the
full one, and loads it on a truck. It nornmally takes 45 mnutes to
conpl ete a truckload. The driver then | eaves for the processing
pl ant, delivers the chickens for slaughter, and returns for another
| oad. The crews report to the Sycanore Road facility at the
begi nni ng of each shift and return there at the end.

The livehaul support personnel all work on the premses at
Sycanore Road. There are nmechanics ( A, B, and Ccl assifications),
wel ders and a tireman who naintain the trucks and forklifts and repair
the cages and nodul es. There are also clericals to handl e

Division's paperwork and janitors to maintain the facility.



1. THE | SSUE

The sol e issue in this proceeding i s whether, under the
terras of section 1156.2 of the Act, Livehaul Dvision No. 1
constitutes the appropriate unit for collective bargai ni ng.

Resol ution of that issue nust begin wth a careful anal ysis
of section 1156.2 -- its language, the policy considerations which
underly it, and the nanner in which it has
been interpreted in previous Board decisions. ly then can the
ci rcunst ances of Livehaul Civision No. 1 be examned to determne
whether it can stand apart fromthe rest of Foster's operations as a
di stinct bargaining unit.

V. THE LEGAL STANDARDS TO BE APPLI ED I N BARGAI NI NG UNI T
DETERM NATI ONS UNDER THE ALRA.

Section 1156. 2 provides:

The bargaining unit shall be all the agricultural enployees of

an Enployer. If the agricultural enployees of the Enployer

are enployed in two or nore noncontiguous geographical areas,

the Board shall determne the appropriate unit or units of

agricul tural enployeas in which a secret ballot election shall

be conduct ed.
The first sentence states the legislative policy that bargaining units
should follow an "i ndustrial" nodel; that i s, all of the enployees
of an enpl oyer should be placed in a single, overall unit —a "wal
towall" unit, as it is termed. (See Hearing before Assembly Labor
Rel ations Comnmttee on Assenbly Bill No. 1533 (May 12, 1975), p. 5
(testinmony of Rose Bird) and pp. 13-16 (testinony of Jerry Cohen); see

also Vista Verde Farns v. ALRB




(1981) 29 Cal. 3d 307, 323-324.) This is a very different policy
fromthat contained in the National Labor Relations Act, which is
based on a conpromse between the historical positions of the AFL
and the Cl O, between craft and industrial unionism

The Legi sl ature recogni zed one exceptional situation where
the "industrial" nodel does not autonatically prevail. The second
sentence of section 1156. 2 describes it as occurring where enpl oyees
of the sane enpl oyer are "enployed in two or nore nonconti guous
geographi cal areas." In that instance, the Board is given
discretion to establish nore than one bargaining unit. Even there,
however, discretionis |imted. Wii le the NLRB has discretion to
certify "an appropriate unit", the ALRB nust pick "the appropriate
unit."

M
The issue of what the | egislature neant by

"non- cont i guous geogr aphi cal areas" was not long in reaching the

Board. In Egger & Giio Gonpany, Inc. (1975) 1 AARB No. 17, the

enpl oyer operated two Ranches, 10 mles apart. The petitioning
union, claimng the two to be contiguous, sought a single unit;
whi |l e the enpl oyer argued that the requirenent of geographi cal
continuity meant the properties should actually abut. The Board
accepted the uni on's position, saying:

V¢ do not reach the conclusion, urged upon us by the

Enpl oyer, that the two ranches are in nonconti guous

geographi cal areas. Ve find that they are both situated

w thi nGe; singl e definable agricultural production area. (Id.

at p. 6.
The Board thus held that the requirenent of geographi cal contiguity
woul d be nmet by properties which do not actually touch, so

-



long as they are within a single definable agricultural production
area. It then undertook to define "a single agricultural production
area"” (which later came to be known by its acronym " SDAPA") as one
i n which water supply, labor pool, climate and other grow ng conditions
are simlar.?

The Board, however, did not stop there. It went on to

offer an alternative ratio deci dendi .

Furthernore, even if the two ranches were in different

geogr aphi cal areas, we find that a substant|al_connun|ty

of Interest prevails anmong all Egger & Ghio agricultura

enpl oyees. (ld. at p. 7.)
The "community of interest" termnol ogy comes directly fromthe NLRB.
By adopting it, the ALRB acknow edged that in cases where
geogr aphi cal contiguity was absent, it would resort to NLRB criteria
in determning the scope of a unit -- comon supervision, the
frequency of enployee interchange, and the simlarity of job skills
and working conditions. (1d. at p. 7.)

The next two multi-Iocation casas, Bruce Church, Inc.

(1976) 2 ARBNo. 38 and Bud Antle, Inc. (1977) 3 ALRB No. 7,

invol ved the highly integrated operations of two of the State's

| argest |ettuce producers. Each had operations in different parts of
the State separated by distances up to several hundred m | es. The
Board acknow edged the | ack of geographical contiguity, but

neverthel ess found single overall units to be appropriate. In so

doing, it further elaborated on the factors to which would be used

“The Board noted that those factors are not necessari | y exhausti ve,
(Id. at p. 7and footnote 5. )



to determne the existence or non-existence of a community of
interest:

1. The physical or geographical |ocation of the |ocations
inrelation to each other;

2. The extent to which admnistration is centralized,
particularly with regard to | abor rel ations;

3. The extent to which enployees at different |oca-
tions share common supervision;

4. The extent of interchange anong enpl oyees from
| ocation to | ocation;

5. The nature of the work performed at the various
| ocations and the simlarity or dissimlarity of the
skills involved,

6. Simlarity or dissimlarity in wages, working hours, and
other terms and conditions of enploynent; and

7. The pattern of bargaining hist OLy anong enpl oyees.
(Bruce Church, I nc., supraat p. 5.)

Again follow ng the NLRB, the Board pointed out that no single
factor is critical and that what nay be determ native in one
situation nmay not be controlling in another. (1d. at p. 4.)

Wth these decisions, the neaning and interpretation of the
second sentence of section 1156.2 seened clear: A single unit was
appropriate wherever operations were contiguous, and operations were
conti guous where they were within a single definable agricultural

production area. |If they were not, a overall unit

5Later, in Prohoroff Poultry Farns (1983) 9 ARB No. 68, the Board
har keni ng back to its earlier decision in Napa Val |l ey M neyard
Gonpany (1977) 3 ALRB No. 22, added an eighth factor: The fact that
no | abor organi zation i s seeking organi zation in another unit.
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woul d still be appropriate if the enpl oyees shared a conmunity of
interest.

But then, in John Elnore Farns (1977) 3 ALRB No. 16, the

Board, with one nember dissenting, altered its analytic approach.

The concept of a SDAPA, which in Egger & Ghio had been tied to the

nondi scretidnary directive which followed upon a finding of
geographical contiguity, was shifted over to the discretionary
category heretofore reserved for the coomunity of interest analysis:
Ve hol d here that separate operations of an enEI oyer do not
have to be contiguous to be in a single definable
agricultural production area. Under the power granted the
board in Labor Code Section 1156.2 to "determne the
appropriate unit or units" in cases where they are non-
contiguous, the fact that such such operations are in a
singl e definable agricultural production area will be
significant factor. (Idat p. 5.)
Just how significant is evident fromthe next paragraph: Once a
SDAPA is found, a single, overall unit will be certified without the
necessity of undertaking a full comunity of interest analysis.
(Id. at p. 5. ) Nonetheless, a short while later in Napa Vall ey

Vineyard Conpany (1977) 3 ALRB No. 22, the Board, after finding a

SDAPA, went on to "note" the existence of two conmunity of interest
factors -- prior bargaining history and the fact that the union had
petitioned for and organi zed on the basis of a single unit -- as
"l end[ing] support to our finding that a single unit is
appropriate.” (ld. at pp. 13-14.)

Later on, in Prohoroff Poultry Farns (1983) 9 ALRB No. 68,

the Board indicated that NLRB conmunity of interest factors

10



were to be evaluated in the light of a presunption favoring a
single, enployer wide unit:
"[Ulnlike the NLRB's presunption favoring single site units
for collective bargaining, the |egislative presunption
underlying the ALRA favors conprehensive units." (I1d. at
2.. %0; see al so, Oeamof the CGrop, 10 ARBN. 43(1984), p.
Prohorof f contai ned one other enbellishment on the existing
anal yti c approach to non-contiguous operations -- one especially
rel evant here. Prohoroff was engaged in egg production at two
| ocations, 90 mles apart. At one, the chickens were bred and
rai sed, at the other, they were kept during their mature egg | aying
period. In finding a single unit to be appropriate, the Board
chose to skip over the SDAPA analysis and to proceed directly to

the community of interest criteria.

The anal ysi s concerning whether they [t he two ranches] are
within a single definable agricultural production area
(SDAPA) is nmore properly applied to relatively close crop
operations subject to geographically simlar grow ng

condi ti ons because of such factors as water, climte, soil
conditions and | abor pools. Since such factors are, as the
| HE pointed out, relatively insignificant to PPF's poultry
operations, the SDAPA factors are not of material assistance
here in the unit question. Rather, we turn to the nore
traditional comunity of interest criteria in selecting the
appropriate unit. (ld. at pp. 8-9.)

* % %
The energent test, then, begins with a determ nation of
whet her the acreage is non-contiguous, interpreting "contiguity" in
its literal sense. If it is contiguous, the inquiry ends, and the

Board is without discretion to certify any but a single, wall
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towall unit. |f, however, the acreage i s non-contiguous, the Board
will, in nost instances, exercise its discretionary peroga-tive to
determ ne whether the properties are within a single definable
agricultural production area. ST they are, theinquiry wll
termnate, and an overall unit will be found appropriate. |If,
however, the properties are not wthin a SDAPA the Board, in the
exercise of its discretion, wll consider a variety of factors,
including the legislative presunption favoring wall to wall units, in
det erm ni ng whet her enpl oyees at different |ocations share a
sufficient community of interest to warrant their inclusionin a
single bargaining unit. If they do not, the Board will select the
appropriate smaller unit or units.

Suppose that happens. Mist each snaller unit include all
of the agricultural enpl oyeees at each distinct |ocation, or may the
Board, in an appropriate case, exercise its discretion to carve out
a craft or functional unit consisting of fewer than all of those
wor ki ng at one | ocation?

The Board answered this question in John Hnore, supra, by

saying that section 1156.2 required it to "include in the unit all
of the enpl oyees of the enployer at the one or nore nonconti guous
sites it finds wthin the scope of the appropriate unit." (1d. at

D 3.) It reached the sane result later that year in

®The exception being the poultry industry where the finding of SDAPA
is "relatively insignificant” and the Board will focus on
traditional community of interest criteria. Prohoroff Poultry
Farns, supra.
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J.R. Norton/ 3 ALRBNdo. 66 (1977). There the union had petitioned

for and obtained an election in a single unit consisting of all
agricultural enployees at two locations in different valleys, 90
mles apart. The IHE found that the two | ocations were not within a
SDAPA, and so proceeded to consi der whether the workers shared a
community of interest. The enployer pointed out that the | ettuce
crews whi ch noved back and forth fromone location to the other had
l[ittle in common with the enpl oyees permanently assigned to each

| ocation and argued that this |lack of shared interest precluded the
certification of a single unit. The IHE found the argunent

I napposite because it incorrectly presuned that the Board had the
power to certify a separate unit (at one or both |ocations) which
i ncl uded per manent enpl oyees but excl uded | ettuce workers. (I HE
Decision pp. 6-7.) The IHE therefore di smssed the enpl oyer's

obj ection; on review, the Board upheld the di sm ssal.

It is clear, therefore, that even in situations where nore
than one unit is appropriate, the Board reads section 1156. 2 as
precluding the certification of a unit consisting of fewer than all
of the enpl oyees working at any one | ocation -- even when those
enpl oyees | ack a community of interest.

V. THE APPROPRI ATENESS OF A UNI T WHI CH DOES NOT | NCLUDE ALL
AGRI CULTURAL EMPLOYEES WORKI NG AT THE SYCAMORE ROAD
FACI LI TY
Havi ng examned the Board's approach to unit determ nati ons
i nvol vi ng non-conti guous properties, it is appropriate nowto turn

to the unit here at issue —Livehaul D vision # .
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The unit petitioned for included all Foster Farms crews who
travel fromranch to ranch catching, caging, and hauling chickens to
the processing plant. It also included the enpl oyees who support
those crews by repairing and servicing their vehicles and cage
modul es, by performng the clerical tasks associated with chicken
l'ivehaul, and by cleaning maintaining the premses at Del hi from
whi ch the crews operate and in which other support enpl oyees
function. But it did not include the two Ranchnen at the adjacent
Sycanore Road grow out ranch. The parties stipulated that they are
permanent |y assigned to that ranch and that it is physically
contiguous to the |ivehaul operation. (1:53.)

Under the Board's interpretation of section 1156.2 in John

Elnmore & Sons, a unit limted to |ivehaul and excluding the Sycanore

ranch enpl oyees is unacceptable; for, even if the union prevailed in
its claimthat there should be nore than one unit at Foster

Even [t] here, whare the Board must use its discretion in
detern1n|ng_the scope of the appropriate bargaining unit,
it has no discretion in determning the conposition of the
bargaining unit. Labor Code section 1156.2 requires that
the Board include in the unit all the enployees of the

enpl oyer at the one or nore noncontiguous sites it finds
VWthlréthf scope of the appropriate bargaining unit. (ld
at p. 3.

It makes no difference that the |ivehaul enployees and the
ranch enpl oyees lack a community of interest. (J. R. Norton, supra,
see also R. C. VWalter & Sons (1976) 2 ALRB No. 14.)7

I'n Wl ters, the union sought a unit of field workers, excluding
packi ng shed enpl oyees working in a shed physically adjacent to one
of the vineyards. They had little in common with the field workers;
yet the Board found the partial unit inappropriate sinply because

t he shed and vi neyard were contiggﬁrs. Because VWl ters



e could, | suppose, point to the fact that |ivehaul crews
spend nost of their tine anay fromthe Sycanore Road | ocation and

argue that they are "rovers" who have no real |ocation and who
therefore cannot be contiguous to anyone or anything. The trouble
wth the argunent is that |ivehaul has a substantial presence at
Sycanore Road: QOews report there at the begi nning and end of their
shifts, and support enployees work there day in and day out. This

presence is as substantial as that of the lettuce crews in J. R.

Norton. Furthernore, fromtine to tine, |ivehaul crews actually work
at the Sycanore Road grow out Ranch, catching

and haul i ng chi ckens.

In viewof the requirenent that all agricultural workers at
each | ocation be included, Petitioner's only hope is a unit which
I ncl udes all Sycanore Road operations, growout as well as |ivehaul .
There i s, however, a threshold difficulty wth such a

redifination of the unit. Because the two ranch enpl oyees were

arose before John Hnore and after Egger & Ghi o and because of an
express Statenment of Legislative Intent dealing wth packi ngsheds
(Senate Journal, Third Extraordinary Session, My 26, 1975), the
board felt it had no discretion to certify any but a wall to wall
unit even though not all of WAlter's other vineyards were contiguous.
(ld. at p. 2.) Because of this, the decisionis not, strictly
speaki ng, applicable precedent. However, it does denonstrate that
the legislative preference for overall units leads inevitably to
situations where enpl oyees | acking a coommunity of interest wll find
t hensel ves together in the sane unit.
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not afforded an opportunity to vote, there is the question of
whet her their disenfranchisenent affects the validity of the el ec-
tion.

I n resol ving di senfranchi sement i ssues, the ALRB has
adopt ed an outcorme determnative test. An election wll only be set
aside if the nunber of workers deprived of the vote is sufficient to

affect its outcone. (M ke Yurosek & Sons, Inc. (1978) 4 ALRB No.

54.) The justification for the test is to be found in the seasonal
nature of agriculture and the consequent requirenent that el ections
be held only when enpl oynent is near peak. That, in turn,
necessitates deferring the resol ution of objections, including those
addressed to the conposition of the unit, until after balloting. It
al so neans that elections, once hel d, can seldombe re-run the sane
year. Hence, the Board's reluctance to overturn themunl ess the
out cone coul d be al tered.

Here the vote was 59 to 41 for union representation with 15
unresol ved chal l enges. (Board Ex. 1-1.) Assumng for the nonent
that the unit is appropriate, the disenfranci sement of the two grow
out ranch enpl oyees woul d not be outcome determ native because, even
if all of the challenged and di senfranchi sed votes (15 + 2) were
cast against the union, the end result woul d be the sane (the union
would wi n, 59 to 58). Therefore, the disenfran-ci senent of the
Ranchnen woul d not stand in the way of certification if the Sycanore
Road unit is otherw se appropriate.

It is to that issue that | now turn.
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VI .  THE- APPROPRI ATENESS OF A UNI T WHI CH | NCLUDES ALL
AGRI CULTURAL EMPLOYEES AT THE SYCAMORE ROAD FACI LI TY.

The required redefination of the proposed unit to
i nclude all Sycanore Road agricul tural enpl oyees has the effect of
blurring the clear, functional |ines of denmarcation which charac-
terized the unit originally sought. It now contains a group of
wor kers who have exact counterparts at every other grow out ranch
and who, except for the accident of their |ocation, are no nore akin
to livehaul enpl oyees than are their counterparts el sewhere. This is
a circunstance which will manifest itself throughout the di scussion
of the community of interest factors below FromPetitioner's point
of view the best that can be said is that it involves only a snall
part of the redefined unit (2 out of approxinately 132 enpl oyees).
A SDAPA

In the usual non-contiguous situation, the first --
and frequently dispositive -- step in finding the appropriate unit
is a determnation of whether geographically separated | ocations are
within a single definable agricultural production area, a SDAPA
But Foster is a poultry producer; and, according to Prohoroff, in
"poul try operations, the SDAPA factors are not of naterial
assistance.” (ld. at p 9.)

There are two possible interpretations of this |anguage:

(1) SDAPA factors have no rel evance what soever; or ( 2) SDAPA factors
are relevant and hel pful but not controling, i . e., the SDAPA
criterionis on equal footing with every other coomunity of interest

factor.
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A though a literal reading of above | anguage points to the
first interpretation, | chose the latter. | do so because
consi derabl e evidence was presented at hearing that the quality and
uniformty of clinmate, soil condition and water supply do, along
with other factors, operate to limt and circunscribe Foster's
geogr aphi cal expansion. Poults require an anpl e supply of good
quality water. They require a clinate which does not run to
extrenes. ° And, while soil conditionis not nearly as critical as it
iswthcrops, soil that is firmand sandy nakes it easier to
utilize the notorized equi pment and transport necessary to |arge
scal e poultry production. The north central portion of the San
Joaqui n Vall ey has an anpl e supply of decent water, fairly noderate
tenperatures and firm sandy soil.

As for the | abor narket aspect of SDAPA there i s, evenin
Prohoroff, nothing to suggest that a common | abor supply is not just
as inportant in poultry raising as it is in the cultivation of
crops. Foster has a large work conpl enment and its operations appear
every bit as | abor intensive as those of other agricul tural
enterprises. | therefore accept as relevant and naterial the expert
testinony of Dr. Phillip Martin that all Foster operations are

within a single |abor nmarket spanning the entire San Joaqui n

8T'enpera.ture extrenes can, of course, be noderated by insulation and
heatln?, but that is only achi eved at added cost and by sacrificing
the efficiency inherent in the utilization of simlar construction
nmaterial s and net hods t hroughout the operation.
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VaIIey.9

There are, of course, other inportant determ nants of the
geogr aphi cal scope of Foster's operations which bear little rela-
tionship to the SDAPA factors. The nost inportant is transportation,
the cost of moving feed to the ranches and poults to the processing
plants. An inportant countervailling consideration is the need to
keep flocks far enough apart to prevent the spread of possible
i nfections and diseases fromranch to ranch.

Wiile the cost of transportation and the risk of disease are
i nportant, they do not exclude consideration of climate, soil, water
and | abor supply. Because these SDAPA factors do affect the
geogr aphi cal dispersion of operations, they are entitled to some wei ght
-- albeit not as nuch as with other commodities -- in unit
determ nations in the poultry industry.10

B. Oher Criteria for Determning Conmunity of Interest

1. The extent to which admnistration i.3

centralized, particulary wth regard to | abor
rel ations.

9I_do not, however, accept Dr. Martin's pronouncenent that the

exi stence of a single labor narket in the Valley neans that clinate,
soi |, and weather are uniformthroughout. He could cite no studies

or literature to support his generalization and it is at odds wth the
speci fic, helpful testinony of nanagenent w tnesses that Foster's
soil, water and clinatic needs woul d not be particularly well net

el sewhere in the Vall ey.

I's nothing very novel about relegating the SDAPA concept to
the status of other conmunity of interest factors. "The Ehy3|cal or
geogr aphi cal |ocation of the locations in relation to each other" is
obviously rel ated and, under Bruce Church, Inc. is relevant and
naterial in determning a coomunity of interest. ( Id. at p. 4. )
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Foster Farns is famly owed; its overall nanagenent and
direction resides in the Executive Coomttee of the Board of
Drectors. That Coomttee, and especially its famly nenbers,
exer ci ses extensive control over the operation of the corporation,
consi derably nore so than the typical corporate executive commttee.
Commttee nenber Fenton WIIlianson was quite right in saying, "W
have very nuch a hands-on central i zed managenent."” (11: 4.)
onsidering the size of Foster's operation, the degree of control from
the top is indeed renarkabl e.

Qosely linked to this centralization is the degree of
integration described earlier. (Supra, pp. 3-4.) Individual
ranches have little autonony; they are continually visited by spe-
cialized crews or individual s who cone to the ranch, performtheir
function, then nove on to the next ranch where they repeat i t, anon.
That kind of integration and specialization works well only in an
envi ronnment of neticul ous schedul i ng and coordi nation. (See, for
exaple, Er. Exs. 6 &7.) Andthat, inturn, is only possible
where control is centralized.

Labor relations is no exception. Athough there are two
| evel s of nmanagenent between the Drector of Personnel, Ral ph Meraz,
and the personnel officer at Livehaul No. 1, Meraz is directly
involved in setting wage rates, in determning staffing and hiring
policies, and in review ng discharges and termnations. In other
areas, such as transfer and pronotion, |eaves of absence and

gri evances, quidelines have been establ i shed by upper nanage-
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ment which to a considerable extent determ ne how | ower | evel
supervision wll act i n.any given situation. (Er. Ex. 14.)

2. The extent to which enployees at different
| ocations share common supervi sion.

The managerial structure at Foster Farnms is one in
whi ch supervision follows function, rather than | ocation. There are
three functions at Sycanore Road: (1) catching, caging and haul i ng
(Catchers, Fork Lift Qperators and Truck Drivers); (2) service and
support (Mechanics, Wlders, a Tireman, Cericals and Janitors);
and ( 3) raising chickens on the growout Ranch (Ranchnmen). The chain
of command for each is distinct fromthe others and, with the
exception of the Ranchnen, even nore distinct fromthose at other
operations and | ocations.

It would be erroneous, however, to read too nuch into the
exi stence of functionally distinct chains of command. It nust be
renenbered that any supervisory structure which divides a single
production process into its functional conmponents requires much nore
coordi nati on anong supervisors that would be needed if the process
were divided into separate, self-sufficient entities.

| find there to be a close working relationship anong
Foster's various operations, but it springs fromthe need for
careful coordination rather than fromthe conpany's nmanageria
superstructure.

3. The extent of interchange anong enpl oyees from
| ocation to | ocation.

There are two types of enployee interchange: (1)

Permanent transfers or pronotions in and out of the proposed unit,
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and ( 2) tenporary assignments or transfers in which an enpl oyee or a
group of enployees is noved in or out of the unit for alimted
time. The latter is nore indicative of a shared community of
interest than the forner because tenporary reassi gnment indicates
that skills are readily interchangeabl e and structural barriers are
mninal. Permanent transfers or pronotions are nore probl enati cal .
The reasons behind them-- an enpl oyee's desire to find a position
wi th higher pay or nore opportunity or managenent's desire to
restructure or to pronote fromwthin -- are not nearly so

i ndi cati ve of a common bond.

Over the years there has been consi derabl e novenent into
and out of Livehaul No. 1, but nost of it has been of a pernanent
nature, due either to reorganization (the division of the original
|'i vehaul operabion in to chicken livehaul and turkey |ivehaul) or to
Foster's policy of encouraging pronotion fromwithin. (Er. EXx.
21.) ly on occasion have crew nenbers been tenporarily assigned
towork in turkey livehaul. There is little indication of tenporary
assignnents in the opposite direction (from turkey to chicken
i vehaul ); and, even nore rarely, of reassingments to or from ot her
operations. (Once, in 1980, catchers were used to hang chi ckens at
the processing pl ant.)

The sane situation prevails anmong |ivehaul support
enpl oyees. Despite the fact that many possess skills simlar to
those found el sewhere, seldomare they tenporarily re-assigned.

| nst ead, equi pnent bel onging to ot her operations is occasionally
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brought to Sycanmore Road for servicing or repair, but even that is
I nffrequent. Likew se, heavy diesel work on |ivehaul trucks is only
occasi onal |y done at Foster's shop in Livingston.

4. The nature of the work performed at various

| ocations and the simlarity or dissimlarity
of the skills invol ved.

The simlarity or dissimlarity of skills utilized

and tasks perforned. Catching is easily learned, but it takes time

to work up to an acceptabl e out put because of the stamna required
for the job. The only other operation with simlar skills and tasks
Is turkey livehaul. Forklift operators are found throughout
Foster's operations, all take the same basic two-week training

course and all nust be certified every two years.

Beyond t hat, the skills needed to operate on dirt surfaces are

| earned on the j ob. The sane is true of the truck drivers. They
have counterparts throughout the Foster operation,, all take a two-
week conpany wi de training course, and all nust have Qass 1

| i censes.

Support personnel have varying degrees of skill, running
the ganut fromthe three Mechani c classifications through VWl ders,
Tirenen and dericals dow to Janitors. Al have counterparts
el sewhere in the operation. The only distinctive fact about the
support enployees is that nost began by working in the crews.

The Sycanore Road ranch enpl oyees utilize the same skills
and performthe sane tasks as Ranchnen el sewhere.

Interface and overlap with other crews and ot her workers.

The cl ose coordination required for the crew systemto work has
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al ready been described. Fromthe standpoint of day to day opera-
tions, it neans that other crews, nost commonly those involved in
cleanup, will work on the heels of the catchers. It also occa-
sional |y happens that other crews will be on the property at the
sane tine as livehaul, tending to fl ocks whi ch have not yet
natured. The degree of interface between |ivehaul and the ot her
crews i s, however, mnimzed because 60% of the catching goes on at
ni ght when no one el se is working, and the other 40%°t akes pl ace
during the early norning shift, only part of which overlaps the
nornmal day shift.

Mly one task is perfornmed by both |ivehaul and non-
| i vehaul enpl oyees. Ranchnen prepare the chicken house for the
catch by rolling up the curtains and sonme of the feeding and
wat eri ng equi pnent; the catchers conplete the roll up when they
arrive.

5. The simlarity or dissimlarity of wages,

wor ki ng hours, and other terns and conditions
of enpl oynent.

VWges. Executive Coommttee nmenber Fenton WIIianson
descri bed the manner in which wages are determ ned:

"[T] here is nore centralized deci si on-naki ng on wage and
conpensation levels than there i s, even, on staffing

Generally, the process is that it starts fromthe
top down and out of -- from Tom Foster and those peopl e
that report to him certain guidelines usually energe as to
what the paraneters shoul d be on the comng year, as to what
the ranch of increases or whatever would be for the
subsequent year. That's communicated down through the
system it's nassaged, and feedback is received fromthe
various functional levels and then comes back up through the
chain of coomand for ultinmate sign-off. (1:110.)

* * %
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)  (By M. Beer) So, when you said that Ral ph Meraz
[Director of Personnel] and Paul Carter [Manager of
Production] are involved in this process, they actually
make the deci sion, they say, okay, so-and-so should get a
wage increase and x-y should get a wage increase, but z
shoul d not get a wage increase?

A. VWell, they will say livehaul crew No. 1 should or
shoul dn't get a wage Increase; if they should get a wage
increase, it ought to be limted to 4 percent and we ought to
do this on an overtime, or not do this on overtime, and where
there's a difference in job function we sought to do this or
not do this. They will get down to the nitty-gritty and of
howit's to be done. The only discretion would be maybe in a
particular individual. (11:71.)
M. Meraz indicated that effort, skill, responsibility and
| abor demand are taken into account in setting rates; he also
expl ained t hat, although Foster has no formal job eval uation system
it utilizes internal and external job surveys to achieve wage parity
within and without the operation. This is especially true of
positions, such as Mechanic and Truck Driver, which are found
t hroughout the operation.
There is no piecework at Foster,' and pay periods are the
same for all hourly enployees.

Wor ki ng Hours. Hourly enpl oyees work a 5 day, 40 hour

week. Because chickens and turkeys are excited by [ight, Iivehaul
crews have traditionally worked only at night. In the last few
years, hov/ever, Foster has altered the practice so that it now does
about 40% of its chicken catching during an early norning shift
(4:00 a. m. tonoon). Turkeys are still caught only at ni ght.

VWi le there are night shifts at the feed mlIl and the manure

processing plant (and, possibly, at the hatchery), there
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are no other conparable shifts in the agricultural operation.
Li vehaul support personnel work a nornal day shift.

Qher terns and conditions of enploynent. Staffing

gui del i nes are established by upper managenent with input from
affected areas. Hring is done at the operational |evel, but nust
be concurred in at the next higher |level of supervision. (Er. EXx.
14.) Termnations can be handl ed at the operational |evel, but the
director of personnel would be involved in any which are at all out
of the ordinary. Transfers and pronotions are governed by a
standard conpany-wi de policy which limts the discretion of |ower

| evel supervisors. (Er. Exs. 14 &22.) The sane is true of |eaves
of absense and grievances ["enpl oyee concerns"]. (Er. Ex. 14.)
There are speci fic conpany-w de standards for vacations, sick |eave,
hol i days, funeral |eave, seniority accrual and severence pay. (Er.
Ex. 14.) Like nost |arge busi nesses, Foster has a nunber of fringe
benefit plans -- health, dental and vi sion, profit sharing, |ong
termdisability, and group life insurance -- which are centeral ly
admnistered and uniformy applied. (Er. Exs. 15-19.) Thereis
also a centralized safety program( Er . Ex. 23) and a quality

control /worker participation programwhi ch, when fully inplenented,
wll involve all Foster enployees. (Er. Ex. 20.)

6. Hstory of bargaining and the fact that no | abor
organi zation is seeking a different unit.

Wil e there have been other attenps to organi ze Foster's
agricul tural enpl oyees, there are no certifications and no history

of bargaining in this or any other agricultural unit.
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Wil e no | abor organization is presently seeking to
represent the enpl oyees at Sycanore Road in a broader or narrower
unit, | decline to give nuch weight to that fact. To have unit
determnations turn on scope of the petition would allow for the
possibility of a situation in which an enpl oyee conpl enent nai ntai ns
the sane | evel of centralization, benefits, integration, interchange
and so forth, yet at one point intine is an appropriate unit and at
another is not, sinply because in the first instance the unit was
described in a petition for certification, while in the second it was
not. Wile such an outcone may be consistent wth the NLRB's duty to
pick "an" appropriate unit; it does not appear conpatible wth the
ALRB' s legislative injunction to certify only "t he" appropriate
unit.

C. Concl usi on

Centralization, integration and coordination are the
hal | marks of Foster's operation. They are nanifest in al nost every
aspect of the business -- in the functional interdependence of the
different facilities which nake up the enterprise, in the constant
novenent of specialized crews and their supervisors fromlocation to
| ocation, in the role of upper nanagenent in pl anni ng, scheduling and
coordinating the work of facilities and crews, in the concentration
of decision nmaking wth respect to wages, hours and staffing, and in
the establishnent of uniformand detailed standards and gui del i nes
for the other conditions of enploynent. In addition, there is the

fact that many operations, including
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chi cken |ivehaul, have positions simlar in skill and training to
those found at other Foster facilities and operati ons.
These are the very considerations which | ed the Board to

find asingle, overall unit appropriate in Bruce Church, | nc. ,

supra. Indeed, given the obvious differences between raising
chickens and growing lettuce, it is remarkable just howsimlar the
two enterprises are fromthe standpoint of centralization,
integration and coordi nation. (See especially the discussion at
Pages 6 through 8 of the Board's opinioninthat case.)

In Bruce Church a single unit was found appropriate even

t hough operations were spread over hundreds of mles in different
agricultural production areas in wdely different parts of the
Sate; whereas here, the entire operationis wthin a single pro-
duction "area in one part of one valley wth its nost distant faci-
lities just over 100 mles apart.

G ven the overal | coherence of Foster Farns' operation, the
fact that chicken livehaul i s, for the nost part, functionally
di stinct, works different hours, and has a fewfairly unique job
categories is sinply not enough to overcone the |egislative pre-
sunption favoring broad agricultural bargaining units.

RECOVMENDATI ON
Based on the foregoing findings of fact and concl usi ons of

law, | recommend that the Enpl oyer's objection be sustai ned and
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that the election held July 30, 1985 be set asi de.
Dated: Septenter 12, 1986.

JAMVES S WOLPVAN
| nvesti gative Hearing Exam ner
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