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STATE OF CALI FORNI A
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GECRGE LUCAS & SONS, Case Nos  82-CE 76-D
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and

UN TED FARM WORKERS COF
AMER CA, AFL-A Q

Chargi ng Party.
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SUPPLEMENTAL DEC SI ON

On Novenber 14, 1986, in an unpublished decision, the
California Court of Appeal for the Fifth Appellate District annulled
and remanded portions of our Decision and Order in George Lucas & Sons
(1986) 11 ALRB No. 11. (CGeorge Lucas & Sons (Nov. 14, 1986) 5Cv.
F005685. )

The Court directed that we reconsider that portion of our

previously issued Decision wherein we concluded that Respondent

CGeorge Lucas & Sons had viol ated section 1153 ( a) 1

of the
Agricul tural Labor Relations Act (ALRA or Act) when it discharged
supervi sor Ernie Popoy because he refused to conmit an unfair |abor

2/

practice.= W had concluded that Respondent's proffered

busi ness reasons for the discharge (inter alia, quality problens in

the Popoy crew harvesting pack) were pretextual in that they

yAII section references herein refer to the California
Labor Code unl ess ot herw se specifi ed.

nghe Court uphel d our conclusion that a prima faci e case of
unl awf ul conduct by Respondent had been est abl i shed.



were not a nmotivating factor in the decision to discharge Ernie
Popoy. Rather, these problens were offered as an after-the-fact
justification for an otherw se unlawful term nation. The Court
found that our analysis was not supported by substantial evidence
and remanded with directions that we balance the | awful and unl awf ul
motives for the discharge to determ ne whether Popoy woul d have been
di scharged even if he had not refused to commt an unfair [|abor
practice. W nust determne, therefore, the factual issue of

causation in this dual notive situation. (Martori Brothers

Distributors v. Agricultural Labor Relations Bd . (1982) 29 Cal.3d

721; N. L. R.B. v. Transportation Managerment Corp. (1983) 462 U. S.
393; Wight Line, ADiv. of Wight Line, Inc. (1980) 251 N.RB 1083,
1089. )

W have determned t hat, under the court-ordered bal ancing
t est, Respondent has adequately denonstrated that it woul d have
di scharged Ernie Popoy even in the absence of unlawful notivation.
The problens with the Popoy crew harvesting pack were real and
uncontroverted, were costly to Respondent and transcended Ernie Popoy
"s refusal to discipline a crew menber because of her union
activities. W accordingly reverse the Admnistrative Law Judge's
decision on this issue and dismss the conplaint insofar as it
al l eges Respondent violated the Act when it discharged Ernie Popoy.
We have previously found that Yol anda Popoy 's case stands

or falls with that of her husband, Ernie Popoy. (George Lucas &

FEEEEErrrrrrrr

FEEEEEErrrrrrr

13 ALRB No. 4



Sons, supra, 11 ALRB No. 11, p. 6. ) As we find B nie Popoy was
not termnated unlawfully, we simlarly find Yol anda Popoy's
termnation not to be a violation of the Act. Dated: Mrch 16,
1987

JON P. MOCARTHY, Menber

PATR XK W HENNLNG Menber

GREACRY L. GONOT, Menber

& Chai rman Ben Davi di an and Menber |vonne Ranmos R chardson did
not participate in the consideration of this case.
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CASE SUMVARY

George Lucas & Sons 13 ALRB No. 4
(UFW Case No. 82-CE-76-D, et al.
(11 ALRB No. 11)

Pri or Board Deci sion

In the previous Board deci sion, the Board concl uded that supervisor
Ernie POPOK_ had been di scharged because he refused to discipline a
nmenber of his grape harvesting crew The Board found that the

enpl oyer was seeking to discipline the crew nenber because she was a
union activist and was therefore ordering Popoy to conmt an unfair

| abor practi ce.

Court Deci sion

The Court found that the Enpl oyer relied at |east partially on the
Popoys' failure to control their crewin nmaking the di scharge
decision. The Gourt annull ed the Board' s decision and renanded for
consi deration of these conpeting notivati ons.

Boar d Deci si on

The Board noted that it had previously found the quality of the
Polooy crew harvest work to have been offered as a pretext to justify
unl awf ul conduct. However, accertl ng the court's renand
instructions, the Board bal anced the lawful justification for the

di scharge wth the unl anful one and concl uded that Popoy woul d have
been di scharged even absent the unlawful rationale. As the case of
Yol anda Popoy was inextricably tied wth that of her husband Ernie
Popoy, the Board dismssed the conplaint as to the Popoys.
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