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DEQ S ON AND CERTI H CATI ON G- REPRESENTATI VE

Followng a Petition for Certification filed by Teanster Local
No. 865 (Teansters or Lhion) on August 4, 1986, and a Petition for
Intervention filed by the United FarmWrkers of America, AFL-AQ O (URWY
on August 6, 1986, a representation el ection was held anong al |
agricul tural enpl oyees of Tani Farns (Enpl oyer) on August 11, 1986. The

official Tally of Ballots showed the follow ng results:

Teansters . . . . 26
UFW. . : : : 8
No Lhion . . . . 23
Total . . . . 57

As no ball ot choice received a ngjority of the votes cast, a
runof f el ection was hel d on August 15, 1986 between the two bal | ot

choi ces whi ch had recei ved the hi ghest nunber of votes



intheinitial election. The Tally for the runoff el ection showed

the follow ng results:

Teansters . . . . . .31
No Lhion . . . . . .26
Lhresol ved Chal | enged Ballots . 1
Void Ball ots. 1
Total . . . . . .59

The Enployer tinely filed objections to the runoff
el ection, two of which were set for an evidentiary hearing, as
fol | ows:
1. Wiether the [Teansters], by and through its agents Quillerno
Godi nez and TimRabara, violated the Board' s access regul ations
both prior to and after the filing of the Notice of Intent to
Take Access and, if so, whether such conduct affected the results
of the election.
2. Wether ALRB agents msstated existing | aw regarding the
E”ﬁ! oyer's right to decrease wages after a union victory and
exhibited bias by telling enpl oyees prior to the election to vote
for the [Teansters] and, if so, whether such conduct affected the
results of the el ection.
A hearing was conducted before Investigative Heari ng Exam ner
(IHE) Barbara D. Mbore who issued the attached Decision in which she
recommended that the Board dismss the Enpl oyer's objections to the
el ection and certify the Teansters as the excl usive col | ective bargai ni ng
representative of all agricultural enpl oyees of Tani Farns in the Sate
of Galifornia. Thereafter, the Enpl oyer tinely filed exceptions to the
| HE s recommended Decision wth a brief in support of exceptions.
The Agricultural Labor Relations Board (ALRB or Board) has

considered the record and the | HE s recormended Deci sion in
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light of the exceptions and brief and has decided to affirmthe IHE s
rulings, findings and conclusions and to certify the results of the
runoff el ecti on.

The record indicates that, as a norrmal procedure, two Board
agents net wth two separate groups of Tani's enpl oyees on the day
preceedi ng the runoff el ection for the express purpose of explaining the
el ection process and answering questions enpl oyees mght have concerni ng
their rights under the Act as they pertain to representation natters.

(Gl. Admin. Gode, tit. 8, 8 20350(c); Steak-Mate Inc. (1983) 9 ALRB No.

11.) The Enpl oyer asserts that when answering certai n questions, the
Board agents inproperly aligned thensel ves agai nst the Enpl oyer's no-
uni on canpai gn. The enpl oyees who asked questions were not identified.
Neither they nor the Board agents were called to testify. However, the
Enpl oyer presented three ot her wtnesses who testified w thout
contradiction as to the general tenor of the pertinent question. Enpl oyee
H eazor Zepeda testified that the Board agents were asked “. . .if they
[ enpl oyees] signed for the union, woul d the sal ari es be | owered?"
Enpl oyee Manuel Pinheiro recalled that the question was, ". . .if the
Lhion wn the election, the wage woul d drop?' Gew forenan Jorge Zepeda
testified that he overheard an enpl oyee ask, ". . .if the Union won, were
the sal aries going to be | owered?"

Each of the wtnesses also testified as to his
recol | ection of the Board agent's response. According to H eazor Zepeda,

a Board agent responded, no, because that was agai nst the law"
A nheiro was in exact agreenent with Zepeda' s recollection. Jorge Zepeda

testified that the Board agent advi sed
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enpl oyees that "... [the enpl oyer] could not |ower [wages] because it was
against the state law" He added that the same Board agent then said ".

.if you want to, you can vote for the Union" [and] "sonething" |ike,
"... don't be |ike dunb."

The IHE found that while the witnesses may not have agreed as
to the precise formof the question, she also found that, "[I]n essence,
a worker asked an agent if wages woul d go down or be dropped if the union
won the el ection [and the] agent replied that it would be illegal to drop
the wages." She reasoned that the "literal inpact of the questions”
suggest general enpl oyee concern about the effects of their voting for
the Lhion. Qven that sense of the question, she concluded that the Board
agent's response was a correct statenent of |aw

According to the Enpl oyer, however, neither the question, nor
the response thereto, should be taken at face value. Rather, it asserts,
the real neaning of the question can only be understood, as it nust have
been by the enpl oyees, in the context of the issues which perneated the
pre-el ecti on canpai gn period. Both the Enpl oyer and Teanst er
representatives agree that the potential effect of unionization on
exi sting wages was of paranount concern to enpl oyees. Accordingly, as
the Enpl oyer points out inits brief in support of exceptions to the
IHE s Decision, it (1) explained to enpl oyees that wages woul d be subj ect
to negotiations, (2) negotiations did not always prove favorable to
enpl oyees wth regard to a final wage rate, and (3) negotiati ons between
certain area enpl oyers and unions, particularly the Teansters, had

actual ly resulted i n wage reducti ons.
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A though the Ewl oyer concedes that the Board agents were
probabl y not apprised of the unique background controversy which it
contends pronpted the particul ar question, it also asserts that their
answer (s) was such as to be in direct contradiction to statenents nade by
the Enpl oyer and thereby inpaired the Enployer's credibility wthits
enpl oyees. On that basis, the Enpl oyer contends that the answer affected
enpl oyee free choi ce and warrants the setting aside of the el ecti on.y

The Enpl oyer relies on National Labor Relations Board v. Sate
A ating and F ni shing Gonpany (6th Gr. 1984) 738 F.2d 733 [116 LRRM

3053] (Sate PMating) to showthat the Board agent's statenent affected

the outcone of the el ection by msleadi ng the enpl oyees and destroyi ng

the neutrality of the ALRB. Sate Pating stands for the proposition

that agency neutrality nay be conprom sed when Board agents are on notice
that a particular line of questioning arises froma uniquely |ocal issue.
A though the National Labor Relations Board (NLRB) di smssed the

enpl oyer's objections to the el ection on the grounds that the Board
agent's response constituted an accurate reflection of Board | aw the

Qourt of Appeal reversed, holding that the question and answer

“ps the Enpl oyer correctly observes, msconduct alleged to have tended
to affect the results of the el ection nust be tested by an objective
standard. Thus, we disavow the dicta in the |HE s Decision regarding the
alternative analysis that should apply if it were found that the Board
agents nmade an inaccurate statement of law The test in such a situation
woul d not depend upon the subjective reaction of enpl oyees, but rather on
the objective test of whether such a msstatenent coul d be reasonably
viewed as tending to interfere wth enpl oyee free choice. (See, e.g.,
Don Mbor head Harvesting Go., Inc. (1983) 9 ALRB No. 58; Rancho Packi ng
(1984) 10 ALRB No. 38.)
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wer e out cone determnative because they clearly pertained to a | ocal
issue, rather than to a general natter of inquiry. A careful reading of
the rel evant testinony, as summari zed by the court, reveal ed that a phone
call was placed to an NLRB office by several enpl oyees who asked whet her
their enployer, identified by nane as Bill Véring, was correct in his
assertions that he could not give themregul arly schedul ed rai ses whil e

the union's petition for certification was pending. For exanpl e, one

enpl oyee testified that she asked, ". . . if we were getting a regularly
schedul ed set of raises if Bll [Vdring] could still give them" Another
enpl oyee asked whether "... Bl [Varing] was entitled to give regularly

schedul ed raises.”" The Board agent testified that "it was possible for
an enpl oyer to give a pay rai se even though an election is comng." A
nunber of enpl oyees testified that the Board agent had said that they
could receive "regular” raises. The ourt found that "the consi stent
references to their enpl oyer's nane indicates that the enpl oyees were
concerned wth their specific situation. . . [they] were not asking for
a general statenent of the law "™ The Gourt concluded that the NLRB
agent's cooments had the effect of inposing a |legal conclusion on a
specific factual pattern and thereby msled the enpl oyees into believing
that their enpl oyer had lied to them

The instant case involves an el ection canpai gn whi ch apparent!y
focused, at least in part, on the issue of the effect that unionization
woul d have on wages and wor king conditions through the negotiation
process. However, the testinony reveal s that the question asked was

reasonably interpreted by the Board
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agents as whether an enpl oyer could | ower wages in retaliation for the
enpl oyees voting for a union. The Board agents were not pl aced on notice
that this question nmay have invol ved a specific canpaign issue. Inthis
context, the Board agent responded by providing a general, but accurate,
statenent of the |aw Regard ess of whether the question invol ved an
i ssue specific to this particular election, the Board agent's response,
under an objective standard, woul d not have msled the enpl oyees into
bel i eving that their Epl oyer woul d not | ower wages through the
negotiation process. Specifically, we note that shortly before the
el ection, the Enployer circulated a letter to all enpl oyees explicitly
promsing not to reduce wages. (Enployer's Exhibit No. 6.) Therefore,
any possible msleading effect that the Board agent's statenent nay have
had i s negated by the Enpl oyer's own canpai gn naterial .

Nei ther the NLRB' s decision nor that of the reviewng court in

Sate P ating shoul d be deened di spositive. Qur policy determnations

are premsed, as they nust be, on somewhat unique statutory
considerations. For exanple, the Agricultural Labor Relations Act (ALRA
or Act) nmandates that an el ection be held wthin seven days of the filing
of a representation petition. Further, the date and tine of the el ection
nay not be set until the pre-election conference between the parti es,

often only a day
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or so prior to actual balloti ng.gl In order to adequately

effectuate the purposes and policies of Chapter 5 of our Act, and to
facilitate maxi numparti ci pati on by enpl oyees in the Board s el ection
processes, ALRB field agents are required to go directly to the worksite
I medi atel y preceding an el ection in order to i nformenpl oyees of the

el ection, to explain el ection procedures, and, of course, to address
general concerns they nay express concerning their rights in that

process. (Steak-Mite, Inc., supra, 9 ALRB No. 11.)

Under the circunstances of this case, the Board agents
properly conduct ed thensel ves i n answering the enpl oyees' questions. An
accurate statenent in response to what was reasonabl y perceived as a
general |egal issue does not inpair the appearance of neutrality in the
el ection process. Absent sone show ng that the Board agents aligned
thensel ves wth one of the parties, or allowed thenel ves to be used in a
nmanner seriously affecting the neutrality of the Board s processes, the
Board nust dismss the Enpl oyer's objection alleging Board agent bi as.
(Monterey Mishroom Inc. (1979) 5 ALRB No. 2; Isaacson-Carrio
Manuf act uri ng Gonpany (1972) 200 NLRB 788 [ 82 LRRM 1205] ;

4 On the other hand, in the industrial setting subject to NLRB

jurisdiction, election information not only is nore readily di ssem nated
to enpl oyees but is also not constrained by the tine [imtations present
under our Act. An NLRB Nbtice and Drection of election nay issue as
nmany as 90 days prior to the election. Industrial work patterns tend to
be nore stable than in agriculture, and enpl oyees general |y have an
establ i shed point of entry to the workpl ace, access to fixed bulletin
boar ds, and per haps even common eati ng and rest areas.
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Provincial House, Inc. v. National Labor Relations Board (6th dr. 1977)
568 F.2d 8 [97 LRRM 2307], revg. 222 NLRB 1300 [91 LRRM 1368].) For the

reasons set forth in the | HE Deci sion, the Enpl oyer's renai ni ng obj ection
to the conduct of this election is also di smssed.

CERTI F CATI ON GF REPRESENTATI VE

It is hereby certified that a mgority of the valid votes has
been cast for the Teanster Local No. 865, and that, pursuant to Labor
(ode section 1156, the said |labor organization is the exclusive
representative of all agricultural enpl oyees of Tani Farns in the Sate
of Galifornia for purposes of collective bargaining, as defined in
section 1155.2(a) concerni ng enpl oyees' wages, hours and other terns and
condi ti ons of enpl oynent.

Dat ed: Decenber 24, 1987

BEN DAVIDI AN Chai r man®

JGN P. MCARTHY, Menber

GREGRY L. GONOT, Menber

g’/The signatures of Board Menbers in all Board Decisions appear wth
the signature of the Chairman first, if participating, followed by the
signatures of the participating Board Menbers in order of their
seniority.
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MEMBER HENNLNG  (oncur ri ng:

The Agricultural Labor Relations Board (ALRB or Board) agents
her e appar entlyy gave a correct response regarding an i ssue of | abor
lawto a question froma potential voter. This fact, no natter how the
Enpl oyer seeks to raise an issue of msconduct (and no natter how
cogently or copiously ny col |l eagues seek to respond to that ethereal
I ssue) cannot justify a failure to certify the results of an ot herw se
proper |y conducted el ection.

Accordingly, | agree that the results of this election

v The hearsay nature of the testinmony in this record, both of the
pur ported questioner and purported response is an issue that deserves
sone comment. The Enmpl oyer, who bears the burden of proof here, failed
to present any evi dence on which this Board coul d nake a finding of
fact (Title 8, CGal. Admn. Gode, 820370(c)) and as such has failed of
its burden of proof. (See, e.g., Don Mborhead (1984) 9 ALRB No. 58.)

10.
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nust be certified and the Uhi on desi gnated the excl usi ve
representative; however, | do so for the reasons given in the
I nvesti gative Hearing Exam ner Deci sion.

Dated: Decenber 24, 1987

PATR CK W HENNLNG  Menber

11.
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MEMBER RAMOS R GHARDSON D ssent i ng:

The najority has affirned the decision of the
Investigative Hearing Examner (hereinafter |HE) because they do not feel
the Agricultural Labor Rel ations Board (hereinafter ALRB or Board) agents
msled potential voters regarding an issue which Tani Farns (hereinafter
referred to as Enpl oyer) alleged was of critical inportance to the
election. | respectfully dissent.

The question presented by this case is whether Board agent
conduct which tends to affect the results of the election, shoul d cause
that election to be set aside even if said conduct is not per se
wongful, but tends to have a wongful effect.

In Bruce Church, Inc. (1977) 3 ALRB No. 90, the Board announced

the standard that an el ection shoul d be set asi de where an ALRB agent's
msconduct is sufficient in nature to create an at nosphere whi ch renders
i nprobabl e a free choi ce of voters.

Review of the record indicates that this was a hotly contested

election. During the el ection, Enpl oyer contended that

12.
13 ALRB Nb. 25



If the Teanster's Uhion (hereinafter referred to as Lhion) was voted in,
wages mght be |l owered through the negotiati ons process because the Uhion
had negoti ated wage reductions in the past. The central issue that
surfaced during the el ection canpai gn was the debate over wages.

M col | eagues have deci ded that the question asked of the
agents was a general question about wages rather than a specific question
generated by the canpai gn of the Enployer. | disagree. The question nust
be considered in the context of the canpaign issues. Wen perceived in
that light, it is clear that when the agent answered what he consi dered a
general question, he also unwttingly answered the specific question
about whet her the Enpl oyer's canpai gn i ssue, that wages coul d be | owered
through the negoti ati ons process, was correct.

Assumng that the question related to a general question about
wages, We nust determne what a reasonabl e person hearing the question
and answer reasonably understood fromthe exchange.y It is apparent
that the general answer of the ALRB agent coul d reasonably be interpreted
as an answer to the specific question of whether wages coul d or woul d be
| onered through the negotiations process. It woul d be reasonabl e to
assune that if an enployer is legally precluded fromlowering wages, that
wages coul d not be | owered through the negotiations process.

The failure of the ALRB agent to fully explain his answer coul d

easily have msled voters into thinking that the Ewpl oyer's

¥ The ALRB agent's statenent was nade to two separate groups of 16+
wor kers each on the day before the runoff el ection.

13.
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canpai gn statenent, that wages coul d be | owered through the negoti ati ons
process, was false. The effect of the ALRB agent's statenent was to
create an at nosphere whi ch rendered i nprobabl e a free choi ce of voters.
S nce the ALRB agent was viewed as a neutral party, his statenent woul d
carry nore wei ght because he had no reason to support either the Uhion or
Enpl oyer .

The ngjority takes the position that any possibl e m sl eadi ng
effect the Board agent's statenents nay have had was counteracted by the
Enpl oyer's letter promsing not to | ower wages. The najority ignores the
fact that this letter was dated ctober 8, 1986, one week prior to the
runoff election and prior to the statenents of the ALRB agent. The
letter did not discuss what woul d happen to wages through the
negotiations process. Also, it is apparent fromthe question to the agent
that the enpl oyees still had concerns that wages woul d be | onered after
the el ecti on.

The run-of f el ection was a very close el ection; of the 58
bal | ots cast, 31 votes were cast for the Lhion and 26 for no union. In
order to obtain a maority, the Union had to receive 30 votes. |If, as a
result of the statenents of the agent, two persons changed their votes in
favor of the Lhion, this woul d have been sufficient to change the out cone
of the el ection.

The majority has attenpted to distinguish this case from
National Labor Relations Board v. Sate P ating and F ni shing Gonpany
(6th dr. 1984) 738 F.2d 733 [116 LRRM 3053] (Sate Plating). The

naj ority enphasi zes the fact that agents nust be on notice that the

question rel ates to a specific issue in the

14.
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canpai gn. However, a fair reading of the Sate H ating deci si on shows

that the court decision turned on the effect of the NLRB agent's

statenent on the enpl oyees. It was clear in Sate Pating that the

enpl oyees were m sl ed by the general answer to a specific question.

Inthe instant case, it woul d be reasonabl e for an enpl oyee,
upon hearing the statenent of the agent, to be msled by the general
answer. S nce the statenents of the agent were heard by approxi nately 35
of the 58 voters, the el ection shoul d be overturned.

Dat ed: Decenber 24, 1987

| VONNE RAMCS R GHARDSON Menber

15.
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CASE SUMARY

Tani Farns 13 ALRB No. 25
(Teanster Local No. 865/ UFW Case No. 86-RG3-O{( SV
| HE DEQ S QN

Followng a Petition for Gertification filed by Teanster Local No. 865
(Teansters) and a Petition for Intervention filed by the Uhited Farm
Vorkers of Arerica, AFL-AQ a representation el ection was hel d anong
all agricultural enpl oyees of Tani Farns (Ewl oyer). As no ball ot

choi ce received a majority of votes cast, a runoff el ection was hel d.
The final tally of ballots showed 31 votes for the Teansters, 26 votes
for No Lhion, 1 unresol ved challenged ballot, and 1 void bal |l ot.

Fol lowi ng an evidentiary hearing on the Enpl oyer's objections to the
el ection, the Investigative Heari ng Exam ner (| concl uded that there
was no access violation and that the ALRB agents had not m sstated
existing law nor had they exhi bited bias. She recommended that the
Board dismss the Enployer's objection to the election and certify the
Teansters as the excl usi ve col | ective bargai ning representative of all
agricultural enpl oyees of the Enpl oyer.

BOARD DEAQ S ON

The Agricultural Labor Relations Board (ALRB or Board), upon review of
the IHE s Decision and in light of the Enpl oyer's exceptions thereto,
affirmed the IHE s rulings, findings and concl usi ons and deci ded to
certify the results of the runoff election. Inits Decision, the Board
concl uded that, under an objective standard, the Board agent's response
woul d not reasonably have msl ed the enpl oyees. ecifically, the Board
found that the Board agent's response was a general, accurate statenent
of the law the Board agent was not placed on notice that the question
i nvol ved a specific local canpai gn issue; and that shortly before the
el ection, the Bl oyer circulated a letter to all enpl oyees explicitly
promsi ng not to reduce wages, whi ch negated any possi bl e m sl eadi ng
effect. Fnally, the Board stated that neither the NLRB s deci si on nor
that of the reviewng court in National Labor Relations Board v. Sate
A ating and H nishing Gonpany (6th Ar. 1984) 738 F.2d 733 [116 LRRM
3053] shoul d be deened dispositive as the ALRB s policy determnations
are premsed on unique statutory considerations.

CONOLRR NG CPIN QN

Menber Henning concurred in the Board s Decision to certify the results
of this election, but based his conclusion on the reasons given in the
| HE Deci si on.



CASE SUMVARY

Tani Farns 13 ALRB No. 25
(Teansters Local No. 865/ UFWY Case No. 86-RG 3- X
D SSENT

Menber R chardson would refuse to certify the results of the
el ection.

After anal yzing the Board agent statenents and the context in which

del i vered, Menber R chardson was persuaded that the statenents coul d have
msled voters into thinking that the Enpl oyer's canpai gn statenent, that
wages coul d be | owered through the negotiations process, was false. She
was further persuaded that the effect of the statenent was to create an
at nospher e whi ch rendered i nprobabl e a free choi ce of voters.

* * *

This Case Summary is furnished for information only and is not an
official statenent of the case, or of the ALRB

* * *



CASE SUMARY

Tani Farns 13 ALRB No. 25
(Teanster Local No. 865/ URFW Case No. 86-RG3-O{( SV
| HE DEQ S QN

Following a Petition for Certification filed by Teanster Local No. 865
(Teansters) and a Petition for Intervention filed by the Uhited Farm
Vorkers of Arerica, AFL-AQ a representation el ection was hel d anong al |
agricultural enployees of Tani Farns (Epl oyer). As no ballot choice
received a ngjority of votes cast, a runoff election was held. The final
tally of ballots showed 31 votes for the Teansters, 26 votes for No Uhion,
1 unresol ved chal l enged ballot, and 1 void ballot. Follow ng an
evidentiary hearing on the Enpl oyer's objections to the el ection, the
Investigative Hearing . Examner (IHE) concluded that there was no access
violation and that the ALRB agents had not msstated exi sting | aw nor had
they exhibited bias. She recormended that the Board di smss the

Enpl oyer' s objection to the election and certify the Teansters as the
excl usi ve col | ective bargaining representative of all agricultural

enpl oyees of the Enpl oyer.

BOARD DEO S ON

The Agricultural Labor Relations Board (ALRB or Board) , upon revi ew of
the IHE s Decision and in light of the Enpl oyer's exceptions thereto,
affirned the IHE s rulings, findings and concl usi ons and deci ded to
certify the results of the runoff election. In its Decision, the Board
concl uded that, under an objective standard, the Board agent's response
woul d not reasonably have msl ed the enpl oyees. Specifically, the Board
found that the Board agent's response was a general, accurate statenent of
the law the Board agent was not placed on notice that the question

i nvol ved a specific [ocal canpaign issue; and that shortly before the

el ection, the Enpl oyer circulated a letter to all enpl oyees explicitly
promsing not to reduce wages, whi ch negated any possi bl e m sl eadi ng
effect. Fnally, the Board stated that neither the NLRB s deci si on nor
that of the reviewing court in National Labor Relations Board v. Sate
Aating and FH nishing Gonpany (6th Qr. 1984) 738 F. 2d 733 [116 LRRVI 3053]
shoul d be deened dispositive as the AARB s policy determnations are
prem sed on uni que statutory considerati ons.

QONOLRR NG CPIEN QN

Menber Henning concurred in the Board's Decision to certify the results
of this election, but based his conclusion on the reasons given in the
| H= Deci si on.



CASE SUMARY

Tani Farns 13 ALRB No. 25
(Teansters Local No. 865/ UFWY Case No. 86- RG 3- X
DI SSENT

Menber H chardson woul d refuse to certify the results of the el ection.

After anal yzing the Board agent statenents and the context in which

del i vered, Menber R chardson was persuaded that the statenents coul d have
msled voters into thinking that the Enpl oyer's canpai gn statenent, that
wages coul d be | owered through the negotiations process, was false. She
was further persuaded that the effect of the statenent was to create an
at nospher e, whi ch rendered i nprobabl e a free choi ce of voters.

* * *

This Case Summary is furnished for infornmation only and is not an
official statenent of the case, or of the ALRB

* * *
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STATEMENT F THE CASE
BARBARA D MOORE, Investigative Hearing Exam ner:

This case was heard by ne on January 7, 1987, in Santa Mri a,
CGalifornia, pursuant to the Anended Notice of Investigative Hearing dated
Decenber 16, 1086, *

A Petition for Certification (B. Ex. 3),2 a Notice of Intent to
Qganize (NO) (B. Ex. 2) and a Notice of Intent To Take Access (N A
(B. BEx. 1) (hereafter referred to collectively as the filings) were
filed wth the Agricultural Labor Relations Board (hereafter Board or
ALRB) on August 4, by Teansters Local 865 (hereafter 865). The Whited
FarmVWrkers of America, AFL-Q O (hereafter URYW filed a Petition for
I ntervention on August 6.

An el ection was held on August 11 anong the tractor
drivers, irrigators, sprinkler crewand hoe and thin crew of the
enpl oyer, Tani Farns (hereafter Tani or Enployer). Neither 865 nor UFW
received a ngjority of the votes cast,3 and a runoff el ection was held on

August 15. The Tally of Ballots showed:

Teansters 865 . : : : 31
No Uhion . : : : : 26
Chal | enged Ballots . : : 1
Void Ballots . : : : 1

lAll dates are 1986 unl ess ot herw se st at ed.

N | exhibits are those of the Enployer and wll be referred to as E.
Ex. nunber.

3The Tally of Ballots showed 26 votes for 865; 8 for
UFWand 23 for No Union.



Thereafter, the enployer tinely filed a petition pursuant to
Labor Code section 1156. 3(c) of the Agricultural Labor Rel ations Act
(hereafter Act or ALRA) objecting to the certification of the el ection.
Tani also filed a notion to deny access. The Executive Secretary set the
noti on and two obj ections for hearing:

(1) Wether 865 violated the Board' s access regul ati ons and,

I f so, whether such violations affected the results of the el ection, and

(2) Wether ALRB agents misstated the law and, if so, whether
such conduct affected the results of the el ection.

Both 865 and Tani were represented at the hearing and were
given full opportunity to participate in the proceedings. iy Tani filed
a post-hearing brief. Uon the entire record, including ny observation
of the deneanor of the wtnesses, and after consideration of the parties'
argunents and the Enployer's brief, | nmake the follow ng findings of fact
and concl usi ons of |aw
STATEMENT F FACTS

. Jurisdiction

Nei t her the Enpl oyer nor 865 chal | enged the Board' s
jurisdiction. Accordingly, |I find that the Enployer is an agricul tural
enpl oyer w thin the nmeani ng of Labor Gode section 1140.4(c), that 865 is
a labor organization wthin the neaning of Labor Code section 1140. 4(f)

and that an el ection was conducted pursuant to Labor Code section 1156. 3.



1. Board Agent M sconduct

The enpl oyer cal | ed nunerous thesses4 to testify regarding
this objection. Taken together, the testinony establishes that two nen
cane to Tani the day before the election to talk to a group of tractor
operators and irrigators about the election. There were approxi nately 16
enpl oyees present. (I: 38, 41) e wtness, M. Pinheiro, testified
that one of the nen had papers that said "Labor Relations" and had a
badge show ng that he worked for the state.

A though none of the wtnesses could identify the nen, | find
the testinony circunstantially establishes that the nen who addressed the
crew were ALRB agents. ° Now tness coul d recall exactly what question the
Board agents were asked or what the one agent said, but each of them
testified to the gist of the exchange. In essence, a worker asked an
agent if wages woul d go down or be dropped if the union won the el ection.
The agent replied that it was illegal to drop the V\ages.6

nly two witnesses were asked about their reaction to the
agent's response. M. Escobar was asked whether after hearing the agent

he thought it was illegal for wages to go down. M.

4Malnuel Ramrez ' s. testinony was hearsay, and | have considered it only
as corrobative of other wtnesses' testinony. 8 Cal Admn. Code section
20370(c) .

°\o one fromthe regional office appeared at the hearing.

6Each version indicates the inport of the question was whet her wages
woul d go down if the union won the el ection not whet her wages coul d
go down. (I; 34, 38, 40, 42, 44, 52)
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Escobar replied that he "....didn't knowregarding that." (I: 45) Wen
asked by the enpl oyer's counsel if the agent's remarks caused himto

di sbel i eve the representatives of the enpl oyer who had been sayi ng wages
could go up or down, M. Escobar replied in the negative. He added that
he bel i eved what the enpl oyer representatives had said was true. (1: 45)

M. Feliciano was asked by the enpl oyer's counsel if he felt he
could rely on the agent fromthe state and thus bel i eved wages coul d not
go down. M. Feliciano replied that he didn't know (I: 53) Gounsel
followed up by asking if M. Feliciano believed he could rely nore on the
agent than on the unions or the Enployer. M. Feliciano shook his head
in the negative and again said he did not know (I: 53)

Jorge Zepeda is in charge of the thin and hoe crew whi ch has 16
enpl oyees. Two nen who introduced thensel ves as being fromthe Board cane
the day before the el ection and spoke to his crew ! A t hough he acceded
to their requests to nove away fromthe crew, he overheard what was sai d.

An agent told the assenbl ed workers, "Tonorrow you ought to go
vote." A worker asked if the union won were the workers' wages going to be
lownered. The agent replied in essence that they (the Epl oyer) coul d not
| oner thembecause it was agai nst the state law The agent went on to

say, "If you want to, you can

"hi s apparently is a separate incident since only tractors drivers and
irrigators were present at the exchange described above (1: 38, 41)
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vote for the union.” He then added sonet hing such as, "Don't be |like
dunb.” (I: 35 M. Zepeda estinmated 10 to 13 workers were present when
the remark was nade. No evidence was introduced to rebut M. Zepeda' s
testi nony.

M. Agraz, who is a personnel consultant wth Véstern G owers
Associ ation, assisted Tani in its canpai gn agai nst 865. He noted that
enpl oyees at Tani had not had wage i ncreases in the precedi ng coupl e of
years so that the issue of wages was especially inportant to the
enpl oyees. (l: 19) As part of the canpai gn, the enpl oyer distributed
nmaterial s such as a newspaper article (Ex. 9), a cartoon (Ex. 8) and
letters fromthe enpl oyer (Exs. 6 and 7) telling its enpl oyees t hat
voting uni on woul d not necessarily nmean i ncreased wages and citing
i nstances where unions had negotiated | ower wages. Tani al so exhorted
its enpl oyees to have union representatives sign a pl edge that they
personal |y woul d make up the difference in pay if the union negotiated a
contract which | owered enpl oyees' wages. (EBEx. 10, |: 27)

TimRabara, an organi zer for 865, deni ed promsing Tani
enpl oyees there woul d be hi gher wages. He indicated he said only that
everything is negotiable. (1: 92)

I1l. Access Molations

The enpl oyer contends 865 illegal ly took access before it filed
the NAand NO. Tani further contends that after the filings, 865 took
access beyond that provided for in the Board' s regul ati ons.

Qui Il erno Godi nes was a vol unteer worker for 865 who hel ped in

the el ection canpaign at Tani. TimRabara was enpl oyed



by 865 as an organi zer and began organi zing Tani only after the petition
and NA and NO were filed. He was in charge of soliciting authorization
cards fromTani enpl oyees in order to file the petition. He did not say
how the cards were obtained or by whom (I1: 86) Hs instructions from 865
were to observe all |aws, and he was told he was subject to termnation if
he failed this responsibility. (I: 88-89) Godines never received any
instructions about access rules from865. He |earned about themfroman
ALRB handbook he was gi ven.

Rabara admtted he did not always wear identification but said he
is well-known in the area as a Teanster person since he has been organi zi ng
inthe area for so long. (l: 90-91) In response to a | eadi ng question
fromthe Teansters' representative on redirect, Rabara indicated he al ways
wore his Teansters' hat. (l: 97) Godines never displayed any union
identification at least prior to the filings.

A Aleged Access Molations Prior to Fling of NAand NO

Godines fornerly worked at Tani. He left there in 1983. It is
uncontested that he cane to Tani prior to the petition and notices bei ng
filed. Godines testified that his purpose was to visit his father. Frst
he said he went there about 2 or 3 weeks before the election. (I: 70-71)
Onh cross-examnation, he indicated that fromthe tine he left Tani in 1983
he visited his father at work 2 or 3 tines a nonth. He would go into the
crew and take the hoe fromhis father’ hand and work for a while to give
his father a break. At those tines, his father would tal k to hi mabout

famly problens. (1: 77)



Jorge Zepeda testified he saw GQodines visit his father nonths
before the el ection. Wien Zepeda asked Godi nes why he was there, Godi nes
said he was visiting his father. In response to a | eadi ng questi on,
Zepeda indicated Godines visited nore frequently as the tine of the
el ection neared. He estinmated Godines cane to see his father perhaps
once a week and that he visited during lunch. (I: 33) Zepeda never
real | y understood the questions aski ng whet her Godi nas al so cane to Tani
during working tine so he never gave a responsive answer on this issue.
(1: 32-33)

Zepeda' s testinony that he saw Godi nes during | unch under m nes
Gdines credibility on that point. As Godines was testifying, | found
that his story of taking the hoe fromhis father's hand sounded hol | ow
and insincere. Nonethel ess, no one testified that Godines tal ked to them
or anyone el se about the union before the NAand NO were filed.8
Godi nes denied going to Tani on 865 business prior to the NAand NO
being filed. (I: 75-76)

Henry Abadaj os, the ranch manager at Tani, testified he saw
Godi nes passing out leaflets at lunch tine inside Tani property at Ranch
68 sonetinme in the first part of August. He circled the date on his
calendar "for just sone odd reason.” (1:57) A fewdays later, 865 filed
the NA Abadajos nade a note of the filings. Abadajos said this
i nci dent occurred about one week before the el ection, thus before the

filing of the petition

8M. Escobar testified M. Godines tried to give hi msone uni on papers
one norni ng but was uncl ear on when that incident occurred. He al so
described a tine when M. Godines tal ked to an enpl oyee, John Pal ono.
However, Escobar did not testify that the conversation related to the
union nor did he say when the
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and the NAand NO. He believed the filings occurred on August 7, and
he | earned about thema few days after they happened. (1: 56-57)

| discount his testinony about this incident. The enpl oyer had
ni ne enpl oyee w tnesses besides M. Abadajos. He is the only one who
nentioned the episode. Wiile one credible wtness is sufficient to
establish a fact, | find it nost curious that not a single enpl oyee
testified he sawthe incident or received a |eaflet.

Mbreover, Abadajos said he circled the date on his cal endar for
"some odd reason.” | too find it odd. There is no evidence he knew an
organi zi ng canpai gn was goi ng on, and no evi dence he saw what was on t he
| eaf | et . °

Thus, the incident sounds i nprobabl e because there is no ot her
evidence to indicate any signs of organizing prior to this tine. It is
unlikely that 865 woul d shift froman exceedingly |ow profile organi zi ng
effort to passing out leaflets just prior to the filings when in a few
days at nost it would be able to organi ze legal |y and openly.

A though he supposedly circled the date, he did not indicate he

told Tani or anyone el se about the incident. | find

(footnote 8 conti nued)

conversation occurred. (I: 46) M. Ramrez testified that, about

one week before the filings, he was eating |unch on Tani property and he
saw Qdines talk to a crew nenber for approxinmately 5 mnutes. Again,
there was no evidence as to the topi c of conversation.

9I note al so that Abadajos did not say the leaflet related to union
or gani zi ng.



his testinony not credible and, at the tine he was testifying, |
per cei ved his deneanor as insincere and unreliable.

F nally, although he insisted the incident occurred before the
filings, he also said the incident occurred in the first part of August.
He thought the filings were on August 7 (actually they were on August 4),
and he |l earned about the filings a few days after they happened.
onsequently, it is not clear that the leafletting, if it occurred at
all, occurred before the filings. UWless the incident took place prior
tothe filings, it would be permssible since it occurred during | unch.

B. Access After the FHling of NAand NO

There are three al l eged i nstances when 865 t ook access in
excess of that allowed by the Board' s regul ations.

Abadaj os testified to an incident which occurred about 3 days
before the el ection. Godines and Rabara were on Ranch 29 at
approxi mately 11:30, and the crewin the area did not break for |unch
until noon. Abadajos told themthey weren't supposed to be there yet.
Qdines replied they were within their rights, and Rabara tol d Abadaj os
to check wth the state. (I: 57-58)

David Tani described two incidents of excess access during the
canpai gn. Qne occurred about 4:45 p.m on Ranch 9. M. Godines was in
the shop area, and quitting tine was not until 5:00 p.m

The second incident occurred on Ranch 9, plot 9. Both
Godi nes and Rabara were on conpany property about 11:50 and the crew

broke for lunch about five mnutes later. (I: 101)
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n both occasions, Tani said it was too early. @dines told Tani
to check with his lawer. Rabara told himhe had every right to be there.
O bot h occasions Tani sinply wal ked anay when they did not | eave. He
acknow edged Rabara and Godines did not refuse to | eave, but they did not
do so and said they had every right to be there. (I: 101)

Godi nes recal l ed only one instance when he was told that he was
i nproperly on conpany property. @dines was on Ranch 9 at approxi nately
4:55. He was outside a gate so he believed he was not on Tani property.
Wien Tani objected to his presence, Gdines turned around. By the tine he
drove back to a dirt road, workers began to | eave work, and he turned
around and went back.

Rabara recal | ed two incidents when he was told to | eave Tani
property. He and Godi nes were parked on Ranch 9 approxi matel y one-quarter
mle anay froma crew of workers. Tani said they were not supposed to be
there. Rabara replied they weren't tal king to anyone but would | eave if
Tani wanted themto. They |eft, but the workers began | eavi ng soon
thereafter so he and Qodines returned. He estimated Tani came up to them
about 11:55.

The second tine, Henry Abadaj os told themthey were too early.
Rabara again estinated it was only a fewmnutes before lunch tine. The
workers were away fromthe hi ghway so Rabara had to drive in and park in
order to see where they were. He estinated they were about 1/4 mle from
the property line. (1: 95-96)

| find that wth regard to the afternoon incident M. Gdines did
not | eave Tani property when asked to by M. Tani. He
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was on the premses frombetween 5 to 15 mnutes before work ended.
There is no evidence he nade any attenpt to approach workers. | credit
Godi nes testinony that he was waiting so he coul d see where the workers
went and not mss an opportunity to talk to them

| do not credit his testinony that he conpliantly left.
cross-examnation, he kept saying he was not an official representative
of 865, that he was not at Tani on behal f of 865, and that he was hel pi ng
to "[j]ust be around M. Rabara” and to "....get out of the house.” (I:
79-80) S mlarly, although he admtted hel pi ng obtai n authori zati on
cards, he said he did not get themwhen he went out to Tani and was
exceedi ngly coy when counsel asked hi mhow nany cards he obtai ned. (I
77-78) H s deneanor was not that he was not answering because the
information was confidential but that he "could not recall" whether it
was 5 10 or 20. Hs attitude was one of sparring with counsel. Wen
asked if he tal ked to anyone about the union, he said he just answered a
coupl e of questions that a couple of people "may have." (1: 80)

Despite his insistent position that as a volunteer he was not a
representati ve of 865, he admtted on cross that he had participated in
an el ection at another farmearlier in the year and wore a badge wth his
nane and "Teansters 865" onit. [l: 81-82) He al so acknow edged dri vi ng
a car belonging to 865 during the Tani canpaign. (I: 80)

Hs stubborn refusal to admt he was working on behal f of 865

stressing instead that he was a vol unteer and hi s qui bbl i ng
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whet her as a vol unteer he was representing 865 showed a desire to pit
hi nsel f agai nst the Enpl oyer's counsel and to "best” him | find that
behavi or consistent wth the renarks ascribed to hi mby Tani.

Moreover, his evasi veness and rel uctance i n answering questions
fully, and his disingenuousness exenplified by testinony such as that he
only answered a coupl e of questions about the union that a coupl e of
enpl oyees mght have had cause ne to doubt M. Godines’ credibility
general ly.

A though Godines did not recall a second incident, | credit
Tani and Rabara who described an instance when at approxi nately 5 mnutes
bef ore workers broke for |unch, Tani approached Godi nes and Rabara and
asked themto leave. Again, | credit Tani that they did not |eave.

Rabara' s deneanor at trial indicates that it is nore likely he
woul d have nmade the type of renmarks attributed to himby Tani rather than
sinply turning around and | eaving. He was very conscious of exactly when
he coul d take access, and the tenor of his response to questions from
counsel indicates he woul d have vigorously asserted those rights. FEven
by Tani's testinony, he was at nost a fewmnutes early, and the workers
were sone di stance away. Wnhder these circunstances, it is nore probabl e
he woul d have chosen to wait rather than drive off only to al nost
i medi ately turn back. | have al ready coomented on ny reasons for
di sbel i eving M. Godi nes.

| credit Rabara and Abadaj os that there was a third incident.

Abadaj os tol d Godi nes and Rabara they were too early.
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He estinated it was approximately 11:30. Rabara estimated it was only a
fewmnutes before lunch. Godines did not recall the incident. | credit
Rabara that it was shortly before lunch. That scenario is consistent
wWth the other two incidents, and there is no reason evi dent why Rabara
and Godines would arrive 30 mnutes early just to sit and wait. There is
no evidence they tried to talk to the workers before | unch.
ANALYS S AND GONCLULS ONS

The burden of proof is on the party seeking to overturn an
el ection to provide specific evidence show ng that unlawful acts occurred
and that these acts interfered wth the enpl oyees' free choice to such an
extent that they affected the results of the election. (TW Farns (1976)
2 ALRB No. 58; Bruce Church, Inc. (1977) 3 ALRB Nb. 90)

The enpl oyer's counsel cites Athbro Precision Engi neering Gorp.
(hereafter Athbro) (1967) 166 NLRB 966 [ 65 LRRVI 1699] and QGoachel | a
Gowers (hereafter achella) (1976) 2 ALRB No. 17 for the proposition

that any conduct of ALRB or NLRB agents that "tends to inpair the Board s
neutrality is sufficient ground-for setting aside an el ection."
(Enpl oyer's Brief, p. 6.)

In Athbro, the NLRB set asi de an el ecti on because an enpl oyee
who had al ready voted in the el ection saw a Board agent in a nearby cafe
drinking beer wth a union representative. There was no evi dence the
conduct affected the votes of the four enpl oyees who voted | ater.

A though the NLRB set aside the election, the federal district court

granted an injunction and
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ordered the NNRBto certify the election since the NNRB had found t he
agent's conduct did not affect the votes of the enpl oyees. The NLRB accept ed

the court's judgnent™ so it is not appropriate for counsel to cite Athbro

for the proposition stated.

Gounsel is incorrect in citing Gachella as well. That case
enbodi es this Board s | ong-standing policy not to set aside an el ection
based upon bias or appearance of bias of Board agents unl ess the conduct
conpl ai ned of affected the conduct of an election and inpaired the
balloting's validity as an expression of enpl oyees' free choice. ((oachella
Qowers, Inc. (1979) 2 AARB No. 17; see al so George A Lucas and Sons (1982)
3 ALRB Nb. 61.)

Uhli ke industries regul ated by the National Labor
Rel ations Board (hereafter NLRB or National Board) where el ections general ly
nay be rerun relatively easily because the work force is pernmanent, in
agriculture if an election is set aside, a new el ection generally cannot be
hel d until the next peak enpl oynent period which nay be a year away.
(DArigo Brothers of Galifornia (1977) 3 ALRB No. 37; Monterey Mishroom
Inc. (1979) 5 AARB Nb. 2) Whless a chal l enged el ection did not reflect the

enpl oyees' free choice, setting it aside del ays i npl enenti ng the enpl oyees'
choi ce of whether or not to be represented which is the nost fundanental
el enent of the Act.

A though no one could identify either of the individual s who said

they were fromthe Board, | have found M. PFinheiro s and

loSee Athbro Precision Engineering Corp. (1968) 171 NLRB 21 [68 LRRM 1001]
n petition for enforcement of the NLRB' s determnation that the enpl oyer
refused to bargain followng certification, the court of appeals chided the
NLRB for not appealing the district court's injunction indicating it

bel i eved the district court had
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M. Zepeda's unrebutted testinony sufficiently specific to carry the

Enpl oyer' s burden of proof. The literal inpact of the questions asked of
the Board agents, as well as ny interpretation of the significance of the
guesti ons when they were repeated at hearing, is that the workers wanted
to knowif they voted for the union would their wages go down. They did
not ask if they could or mght go down. The questions do not suggest the
enpl oyees were aski ng about the negotiation process.

The Board agent was correct to respond as he did. He gave an
accurate statenent of the law nanely, that it would be illegal to | ower
wages because enpl oyees voted for the union. It would be unrealistic and
inpractical to require Board agents to never answer a question unl ess
they gave a conpl ete di scussion of all applicable | egal principles.
Gonsequently, | find the Board agent was not required to fully explain
the entire col |l ective bargai ning process in order to answer the question
posed.

The enpl oyer has not established that the issue of whether
voting for a union would bring better benefits including higher wages was
an issue of local inportance in the sense of the court's discussion in
NRBv. Sate Pating & Finishing Q. (hereafter Sate Printing) (6th
dr. 1984) 738 F.2d 733 [116 LRRM 3053]. Wiether a union w Il inprove

the lot of the workers is an

(footnote 10 conti nued).

exceeded its jurisdiction. See, NLRB v. Athbro Precision Engi neering
GQorp. (1st dr. 1970) 423 F.2d 573 [ 73 LRRM 2355), enforcing 173 NLRB 995
[69 LRRM1512]. This does not alter the fact that Athbro cannot be cited
for the proposition stated by Tani's counsel .
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I ssue basi c to uni on organi zi ng canpai gns, and wages are a central
concern. There is nothing unusual or unique to this election in the

enpl oyer' s canpai gn representations that the workers woul d be better off
w thout the union and that there was no guarantee that voting union woul d
bri ng hi gh wages.

The facts of Sate Pating, supra, are quite different from

this case. There, the court overturned an NLRB finding that a Board
agent had nade an accurate statenent of |aw because the court found the
general statenent of |awwas msleading in the context of issues in the
particul ar el ection.

The enpl oyer had tol d enpl oyees he coul d not give any
rai ses during the pre-el ection period. Wrkers brought their concern
onthis matter to the union.

A union representative stated the union had no objection to
regul arly schedul ed pay raises and that it was legal for the enpl oyer to
give those. Wanting to verify whether their enpl oyer could grant the
raises, a group of enpl oyees phoned the NLRB. Their spokesperson asked,
ineffect, if their enpl oyer could continue giving regul arly schedul ed
rai ses despite the pending el ection. The NLRB agent replied that
normal ly if the raises are already due, enpl oyees shoul d recei ve themas
if there were no el ection comng. There was no di scussion of the pattern
or schedul e of pay raises at the particul ar enpl oyer.

The NLRB agent's comments were w del y di scussed, and enpl oyees
confronted the enpl oyer wth the infornation fromthe NLRB. Enpl oyees
testified at the hearing that because of the NLRB agent's comments nany

enpl oyees bel i eved their enpl oyer had |ied.



In deciding to set aside the election, the court |ooked at the
enpl oyer's pattern of giving raises and examned in detail the rel evant

law It concluded that "....it woul d have been wel |l nigh inpossible for
[the enpl oyer] to rebut the presunption of illegal notive wth respect to
any raises it mght have awarded before the election.” (at 3060)

Thus, the court found that the NLRB agent had
msrepresented the law and found further that even construed as a general
statenent of lawit was inconplete and likely to be msleading. The
court further focused on the fact that the enpl oyees relied on the
agent's infornation causing themto believe their enpl oyer had |ied.

In this case, the question presented to the Board agent was

| ess specific than that posed in Sate PMating. The Board agent's

response was not susceptibl e of msleadi ng enpl oyees in the sane way as

the response in Sate PMating. The issue of permssible raises is a

technical one, and the lawis very detailed. Here, there was not the
sane sort of precise, technical point of |lawat issue. Tani acknow edges
that it isillegal to | ower wages because enpl oyees vote for a union but
argues the Board agent shoul d have anplified his- remarks to include a

di scussion of the process of collective bargaini ng.

Moreover, the enpl oyees here, unlike in Sate Printing, did not

rely on the Board agent's response. Two w tnesses were asked about the
effect of the agent's remarks. (ne said he didn't know how he felt about

the response, and the other flatly denied
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that it caused himto think the enpl oyer was lying. In fact, he said he
still believed and trusted the enpl oyer's pronouncenents.

Thus, this case is distinguishable fromSate Pating. Even if

the agent's description of the lawwere found to be inaccurate, the
evidence fails to showthat it had any effect on the el ection.
Accordingly, | find no basis to set aside the el ecti on because of the
Board agent's conduct.

The enpl oyer al so objects to a Board agent saying that
enpl oyees' coul d go ahead and vote for the union. In the context of the
ot her question as to whether they woul d be penalized by a drop in their
wages if a union cane in, it was reasonabl e and appropriate for the agent
totell themthe wages coul d not be lowered for that reason and that they
were free to choose a union wthout fear that wages woul d be reduced as a
result of their action.

| give no nore significance to the agent's renark than that he
was encour agi ng the enpl oyees' free expression. | note the NLRB has
refused to set aside el ections where agents have tol d enpl oyees they
could "now vote for your union representative.” Vdbash Transf or ner

Gorporation (1973) 205 NLRB 148 [ 83 LRRM 1545])

Based on the foregoing, | find that it woul d be
i nappropriate to set aside the el ection because of these statenents.
The Board agent's renarks were not unlawful, and there is absol utely

no evi dence show ng that they affected the el ection.
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| turn nowto an examnation of the all eged access viol ati ons.
Access violations do not autonmatically require setting 'aside el ections.
Rather an election wll not be set aside unless access violations are of
such a character as to affect the enpl oyees' free choice. (K K Ito
Farns (1976) 2 ALRB No. 51)

Wth regard to excess access followng the filings, there are
three instances when M. Rabara, M. Godines or both together arrived
approxi mately 15 mnutes or |ess ahead of appropriate tines for access. 1
There is no evidence that either Rabara or Godi nes nade any attenpt to
talk to workers other than during appropriate tine periods. Rather, they
apparently arrived sonewhat early in order to | ocate enpl oyees to ensure
they woul d have an opportunity to speak with them

(n nunerous occasi ons, this Board has refused to set aside
el ections where there were mnor access violations. This is true even
when the violations invol ve union organi zers tal king to enpl oyees who were
working so long as any del ays were mni nmal, the nunber of incidents were
few and there was no evidence the excess access created an at nosphere of
Intimdation or coercion which would inhibit the enpl oyees' expression of
free choice. (Martori Brothers Dstributing (1978) 4 AARB No. 5; George
Arakalian Farns, Inc. (1978) 4 ALRB No. 6; Sam Andrews' Sons (1978) 4 ALRB
Nb. 59.

11The Board' s regul ations provide that access may be taken one hour before
and one hour after work and during lunch. (8 Cal. Admn. Code section
20900(5) )
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The three incidents here invol ved no disruption of work at all.
The excess access was mninal, there were only three incidents, and, in
spite of 865's small nmargin of victory, there is no show ng the extra
access affected the outcone of the election. These mnor incidents do
not justify setting aside the election. The delay of running anot her
el ection and the di senfranchi senent of the enpl oyees who voted i s not
warranted since there is no evidence the extra access affected the
enpl oyees' free choi ce.

Wth regard to the taking of access prior to the filings, |
find the enpl oyer has not net its burden of proof that M. odi nes took
access for organi zi ng purposes. M. Zepeda only saw Godines visiting his
father. There is no concrete evi dence Godi nes was engaged i n uni on
or gani zi ng. 12 NO enpl oyee w tnesses testified that he di scussed the union
wth them and | have discounted the testinony of M. Abadaj os regardi ng
M. Qodines passing out leaflets. Tani has failed to carry its burden on
this point. Accordingly, I find no violation of the Board s access rul es
prior to filing the NA and N O.

Tani has filed a Mtion to Deny Access based on the all egations

of excess access. This Board's standard for granting

12M. Godi nes' testinony regarding his role in collecting authorization
cards was |l ess than candid and rai ses a suspicion that he nmay not only
have been visiting his father, but there is no evidence that he was in
fact engaging in union organi zing. Mere suspicion does not satisfy the
burden of proof. (Rod MlLellan Gonpany (1977) 3 ALRB No. 71)
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such a notion is net if the evidence shows the access viol ati ons caused
significant disruption of an enpl oyer's agricultural operation, were
intended to harass the enpl oyees or enpl oyer or indicated reckl ess or
intentional disregard of the limtations of tine, place or nunber which
qualify the right of access. (Ranch No. 1, Inc. and Spudco (1979) 5 ALRB
No. 36; SamAndrews’ Sons (1979) 5 ALRB No. 38)

The evi dence does not show that the excess access was desi gned
to harass either the enpl oyer or enpl oyees and there was no di sruption of
the enpl oyer's operations. A though | have found that both Godi nes and
Rabara insisted they had a right to take access when in fact they were
not within the time periods specified in the Board s regul ati ons, since
the nunber of incidents and the tine invol ved were quite mnor, | do not
concl ude they reflect an intentional disregard of the restrictions set
forth inthe regulations. This is especially true since neither Rabara
nor Godi nes nade any attenpt to tal k to enpl oyees while they were

working. Accordingly, | recommend the notion be deni ed.
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Smlarly, | recoomend that the objections regardi ng Board
agent m sconduct and excess access be dismssed for the reasons set forth
above. | therefore recormend that Teansters Local 865 be certified as
the col | ective bargai ning representative of all agricultural enployees of
Tani Farns.

Dated: April 1, 1987

Zfa‘."f— ._.{ 2';{}:..-'

BARBARA D MOORE
I nvestigative Hearing Exam ner
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