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DEA S ON AND CRDER
h April 6, 1987, the Agricultural Labor Rel ati ons Board (ALRB

or Board) directed, inter alia, the submssion of briefs regarding the
request by the Uhited FarmVWrkers of Arerica, AFL-A O (UFWor Uni on)
for aruling that forner ALRB enpl oyee Adol fo Rodriguez viol ated section
20800 of the Board s regulations (Title 8 California Admnistrative
Qode, Section 20800Y). Tinely briefs were subnitted by the General

Qounsel, the lawfirm

YThe UAWinitially filed a Mtion for Sanctions against the law firm
of Littler, Mendel sohn, Fastiff and Tichy, but later wthdrew "that form
of requested relief. Additional requests for sanctions, particularly
agai nst Rodriguez, were previously rejected by the Board. For purposes
of our Order herein, the Board construes the UPWs Request for Sanctions
as a request to bar further participation by M. Rodriguez in 9 ALRB No.
40.



of Littler, Mendel sohn, Fastiff, and Tichy on behal f of the
Charging Parties and Adol fo Rodriguez, and by the UFW
The Board has consi dered the submssions of the parties, the
Report of the Regional Director dated February 20, 1987, and the
rel evant authorities on this issue and has deci ded to issue the attached
cease and desist order wth respect to M. Rodri guez.
The Regional Drector's investigation disclosed that M.
Rodri guez was enpl oyed at the ALRB during the tine that the Sun Harvest
case (9 ALRB No. 40) was pending in the H GCentro Regional Cifice, but
that M. Rodriguez did not have any responsibility for the investigation
or processing of this matter. After |eaving the enpl oy of the ALRB, M.
Rodri guez becane involved in this matter by serving as a translator in
the preparati on of certain declarations provided by various Charging
Parties and, further, participated at a hearing representing Chargi ng
Party Quadal upe Beltran in association wth counsel fromthe law firm
representing all the Charging Parti es.
Section 20800 of the Board' s regul ati ons provi des:
No person who has been an enpl oyee of the Board shall engage in
practice before the Board or its agents in any respect or in any
capacity in connection with any case or proceedi ng whi ch was
pending during the tine of his or her enploynent wth the Board.
(Enphasi s added. )
This regulation is nodel ed after section 102. 120 of the National Labor
Rel ations Board (NLRB) Rul es and Regul ati ons. The rel evant NLRB case
authority is clear in not limting the scope of the rule to cases in

whi ch an NLRB enpl oyee actually participated in the case while it was
pendi ng before the NLRB. For exanple, in
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Beverly Enterprises d/b/a HIIlview Gonval escent Center (1983) 266 NLRB

758 [113 LRRM 1034] ), charging party's attorney had worked previously as
an attorney in the NLRB Washi ngton office. During the tine he was wth
the NLRB, the charge in the case in question was filed and handl ed
exclusively in the regional office, and there was no evidence that the
attorney had any know edge of the case until after he left the NLRB.
A though the charging party's attorney had w thdrawn fromfurther
participation in the case, respondent filed a notion to dismss the
conpl aint on the grounds that the attorney viol ated section 102. 120 of
the NLRB Rules and Regul ations. In the alternative, respondent noved
for disqualification of the lawfirm The NLRB declined to dismss the
conplaint or disqualify the lawfirmas there was no show ng of
prejudice to the parties.
The NLRB, nonethel ess, held that "... it is undisputed that

[the attorney's] participation in this case violated section 102. 120 of
the Rules and Regul ations...." (ld. at p. 759.) The NLRB noted it had:

...Wthout exception strictly applied the provisions of

section 102.120 so that an enployee in the [ NLRB s]

Washi ngton G fice who | eaves the [NLRB] is precluded from

participation at any tine in any case pendi ng anywhere in

the Agency prior to the enpl oyee' s departure.

(ld. at p. 759.)

In Al unbaugh Coal Corporation (1980) 247 NLRB 895 [ 103 LRRV

1210] enf'd sub nom A unbaugh Goal Gorp. v. National Labor Rel ations

Board (9th Ar. 1980) 635 F.2d 1380 [106 LRRM 2001], the enpl oyer

unsuccessful |y sought di smssal of election objections and an unfair

| abor practice conplaint on the
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grounds that those matters were pending while an NLRB attorney, who
subsequently joined the Charging Party's law firm had been enpl oyed
inthe pertinent regional office of the NLRB.

There was no evidence that the individual participated in
the regional office's investigation of the charge or in the
interrogation of the wtnesses while he was an NLRB agent. However,
whi | e subsequent|y representing the charging party, he spoke to two
enpl oyees to discuss the facts of the case and wote a letter to the
NLRB regi onal office wthdraw ng some obj ections. He did not
participate in the hearing in the case before the Admnistrative Law
Judge (ALJ). The Enployer argued that the forner NLRB attorney
violated NLRB Rules and Regul ations, but, significantly, did not seek
to enjoin himfromfurther participation in the case. The NLRB
declined to dismss the conpl aint because of the forner agent's
invol venent. It did not discuss whether this invol venent violated
section 102. 119, but sinply refused to grant, respondent its request
that the conplaint be dismssed. In declining to dismss the
conplaint, the NLRB stated that the forner agent's participation was
mninmal and that there was no show ng that his conduct prejudi ced
respondent's rights.

M. Rodriguez' involvenent in the instant case occurred after
he left the ALRB and exceeds the mninal invol venent of the forner NLRB

enpl oyee in A unbaugh Goal Corporation, supra, 247 NLRB 895, but is

akin to the involvenent of the forner NLRB attorney in Beverly

Enterprises d/b/a/ HIIview Gonval escent Center, supra, 266 NLRB 758.

The fact that M. Rodriguez had no invol venent in the natter while it

was pending before the ALRBis

13 ALRB No. 24 4,



Identical to the situation in the two above-cited cases.

Here, the Uhion has not sought dismssal of the proceedi ngs
against it, but rather, has brought to the Board' s attention a cl ear-
cut, albeit technical, violation of Board regulations. M. Rodriguez
knew he was proscribed fromparticipating in the Board s proceedi ng

(see, Mario Saikhon, Inc. (1984) 10 ALRB No. 46), but there is no

show ng that his participation prejudiced the noving party. (See
A unbaugh Goal Gorp. v. National Labor Relations Board, supra, 635 F. 2d
1380.)

V¢, like the NLRB, are concerned about elimnating the
appearance of bias in the processing of investigations by enpl oyees of
the ALRB. Qur regulation was duly pronulgated by this Board and is
wthin our authority under the provisions of the Agricul tural Labor
Relations Act (ALRA or Act). In the absence of either nodification of
the regulation or judicial action against either the NLRB or ALRB
practice, we wll continue to enforce our rules and regul ati ons, and do
so in accordance with applicabl e NLRB or ALRB precedent.?

Charging Parties are in no way precluded fromputting on their
case wth the assistance of investigators other than M. Rodriguez. Nor
Is M. Rodriguez forbidden to narket the skills and know edge he nay
have acquired during his enpl oynent at the ALRB in cases that were not

pending during his tenure wth the

Z \Mile recognizing that the regul ation as it now stands nust be
deened controlling as to the natter here in dispute, Chairnan Davidi an
and Menber (onot are concerned about possi bl e overbreadth of the
regul ation and for that reason woul d be receptive to reexamning the
underlying rational e for the regulation, but in the context of a fornal
Board hearing on regul ati ons.
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Board. In the instant case, the Charging Parties are nerely
precluded from utilizing the services of Adolfo Rodriguez in
proceedi ngs involving 9 ALRB No. 40.

As the parties admt that Adolfo Rodriguez is a fornmer
enpl oyee of the H Centro Regional Gfice of the ALRB, that he
participated in the proceedings regarding 9 ALRB No. 40 on behal f of
certain of the Charging Parties, and that the matter was pendi ng before
the ALRB when M. Rodriguez was enpl oyed by the ALRB, we hereby issue
the attached Q der.

CROER

By authority of Labor Code section 1144, the Agricultural
Labor Relations Board (Board) hereby orders that Adolfo Rodriguez,
shal | :

Cease and desist fromaiding any charging party, their agents,
successors/ or assigns in determning the backpay liability or

interview ng discrimnatees or in any other nmanner

FEEEEErrrrrrrr
FEEEEErrrrrrrr
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engagi ng in practice before the Board or any of its agents or in any

capacity in connection wth the proceedi ngs i nvol ving UPW Sun Harvest ,

Inc. (Mbses et al.) (1983) 9 ALRB No. 40.
Dated: Decenber 14, 1987

BEN DAM D AN Chai r man®
JON P. MOCARTHY, Menber
PATR CK W HENNING  Menber
GREQRY L. QONOI, Menber

| VONNE RAMCS R CHARDSON,  Menber

9The signatures of Board Menbers in all Board Decisions appear with
the signature of the Chairman first, if participating, followed by the
signatures of the participating Board Menbers in order of their
seniority.
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CASE SUMVARY

UFWSun Harvest (Rodri guez) 13 ALRB No. 24
Case Nbos. 80- (& 6-SD
80-A.-3-SD

BOARD DEA S ON

The Board has prohibited participation by a forner ALRB enpl oyee, after
he left the Board, in a case which had been pending during his

enpl oynent with the Board. A though there was no evidence that the
particul ar enpl oyee had any invol venent in the case while in the
Board's enpl oy, the Board s ruling was predicated on a strict
construction of its |ong-standing regulation controlling such

guesti ons.

* * %

This Case Summary is furnished for infornmation only, and is not an
official statenent of the case, or of the ALRB.

* * %
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