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DEQ S AN AND CRDER

h March 5, 1987, Admnistrative Law Judge (ALJ) Thonas Sobel
I ssued a Decision and proposed O der inthis matter. Thereafter,
Respondent La Questa Verde Anning Co. tinely filed exceptions to the
ALJ's Decision and a supporting brief.

The Agricultural Labor Relations Board (ALRB or Board) has
considered the record and the ALJ's Decision in light of the

exceptions and brief and has decided to affirmthe rulings,

fi ndi ngs¥ and concl usi ons? of the ALJ and to adopt his proposed

YRespondent excepts to certain of the ALJ's credibility resol utions.
To the extent that such resol utions are based upon deneanor, we w |l not
disturb themunl ess the clear preponderance of the rel evant evi dence
denonstrates that they are incorrect. (AdamDairy dba Rancho Dos R os
(1978) 4 ALRB No. 24, reviewden. by G. App., Second Dst., Dv. 3,
March 17, 1980; Standard Dy V@l I Products, Inc. (1950) 91 NLRB 544 [ 26
LRRM 1531].) V¢ have reviewed the record and find the ALJ's credibility
resol utions to be supported by the record as a whol e.

Ze of Respondent's supervisors, Arturo Rodriguez S ., testified
w thout contradiction that while enpl oyee Ruben Duran was on an excused
two-day sickness | eave, Rodriguez inforned Duran's i mredi at e supervi sor,
Roberto Montoya, that Duran had

(fn. 2 cont. on p. 2.)



Qder wth nodifications.

Pursuant to section 1160.3 of the Act, we hereby issue the
attached QO der.

RER

By authority of Labor Code section 1160.3, the
Agricultural Labor Relations Board (ALRB or Board) hereby orders that
Respondent La Questa Verde Anning Go., its officers, agents,
successors, and assigns shall:

1. Gease and desist from

(a) Discharging, or otherw se discrimnating agai nst any
agricultural enployee inregard to hire or tenure of enpl oynent because
he or she has engaged in union activity protected by section 1152 of the
Agricultural Labor Relations Act (ALRA or Act).

(b) In any like or related nanner interfering wth,
restraining or coercing any agricultural enployee in the exercise of
the rights guaranteed by the Act.

(fn. 2 cont.)

volunteered that he intended to | eave La Questa Verde in order to accept
other enploynent in Delano, Galifornia. Duran testified, al so wthout
contradi ction, that immed ately upon returning fromhis excused absence,
he di sputed Montoya' s understanding that he had "quit."” A though the
ALJ found that Mont oya sei zed upon Rodriguez' statenent to get rid of a
union activist, he neither expressly credited nor discredited either
Rodriguez or Duran. For purposes of evaluating the ALJ's Decision, and
Respondent' s exceptions thereto, we accept as true the testinoni al
statenents of both Rodriguez and Duran. Respondent cannot rely upon a
di sput ed communi cation by one of its ow supervisors to create what

woul d appear to be a nondiscrimnatory notive to defeat the prina facie
case establishing a violation of the Agricultural Labor Rel ations Act
(ALRA or Act). (See, e.qg., Superior Farmng Co., Inc. (1981) 7 ALRB Nb.
39, enforced Superior Farmng Go., Inc. v. Agricultural Labor Rel ations
Bd. (1984) 151 Cal . App.3d 100.)
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2. Take the followng affirnative acti ons whi ch are deened
necessary to effectuate the policies of the Act:

(a) Ofer to Ruben Duran i mredi ate and ful |
reinstatenent to his fornmer or substantially equivalent position
wthout prejudice to his seniority or other enploynent rights or
privil eges.

(b) Make whol e Ruben Duran for all |osses of pay and
ot her economc | osses he suffered as a result of the discrimnation
against him such amounts to be conputed i n accordance w th established
Board precedents, plus interest thereon conputed in accordance wth our

Decision and Oder in Lu-Ete Farns, Inc. (1982) 8 ALRB No. 55.

(c) Preserve and, upon request, nake available to this
Board and its agents, for examnation, photocopying, and ot herw se
copying, all payroll records, social security paynent records, tinme
cards, personnel records and reports, and all other records rel evant and
necessary to a determnation, by the Regional Drector, of the backpay
periods and the anounts of backpay and interest due under the terns of
this Oder.

(d)y S gnthe Notice to Agricultural Enpl oyees
attached hereto and, after its translation by a Board agent into all
appropri ate | anguages, reproduce sufficient copies in each | anguage for
the purpose set forth hereinafter.

(e) Ml copies of the attached Notice, in all
appropri ate | anguages, wthin 30 days after the date of issuance of this
Qder, to all agricultural enpl oyees enpl oyed by Respondent from January

1, 1982 to January 1, 1983.
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(f) Post copies of the attached Notice, in all
appropri ate | anguages, in conspi cuous places on its property for 60
days, the period(s) and pl ace(s) of posting to be determned by the
Regional Drector, and exercise due care to repl ace any Notice which has
been altered, defaced, covered, or renoved.

(g Arrange for a representative of Respondent or a Board
agent to distribute and read the attached Notice, in all appropriate
| anguages, to all of its enpl oyees on conpany tine and property at
tinme(s) and place(s) to be determned by the Regional Drector.
Follow ng the reading, the Board agent shall be given the opportunity,
out si de the presence of supervisors and managenent, to answer any
guestions the enpl oyees nay have concerning the Notice or their rights
under the Act. The Regional Director shall determne the reasonabl e
rate of conpensation to be paid by Respondent to all nonhourly wage
enpl oyees in order to conpensate themfor tine lost at this readi ng and
duri ng the questi on-and-answer peri od.

(h) Notify the Regional Drector inwiting, wthin 30
days after the date of issuance of this Oder, of the steps Respondent

has taken to conply wth its terns, and continue to
RNy
NNy
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report periodically thereafter, at the Regional Drector's
request/ until full conpliance is achieved.

Dated: Decenber 11, 1987

BEN DAV D AN Chai r nan?
JO-N P. MOCARTHY, Menber
PATR K W HENNENG  Menber
GREQRY L. QONOI, Menber

| VONNE RAMCS R CHARDSON,  Menber

9The signatures of Board Menbers in all Board Decisions appear with
the signature of the Chairnman first (if participating), followed by the
signatures of the participating Board Menbers in order of their
seniority.
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NOTl CE TO AR QLTURAL EMPLOYEES

After investigating charges that were filed in the Fresno Regi onal
office of the Agricultural Labor Relations Board (ALRB or Board) by the
Lhited FarmVWrkers of Anerica, AFL-Q O (URWor Uhion), the General
Gounsel of the ALRB issued a conplaint which alleged that we, La Questa
Verde G nning Conpany, had violated the law After a hearing at which
all parties had an opportunity to present evidence, the Board found that
we did violate the | aw by di schargi ng Ruiben Duran for exercising his
rights under the Agricultural Labor Relations Act.

V¢ also want to tell you that the Agricultural Labor Relations Act is a
| aw that gives you and all other farmworkers in Galifornia these
rights:

1. To organi ze your sel ves;

2. To form join, or help unions;

3. To vote in a secret ballot election to deci de whet her you want a
union to represent you;

4. To bargain wth your enpl oyer about your wages and wor ki ng
conditions through a union chosen by a majority of the enpl oyees
and certified by the Board;

5. To act together wth other workers to hel p and protect one
anot her; and

6. To decide not to do any of these things.

Because it is true that you have these rights, we promse that:

VEE WLL NOT do anything in the future that forces you to do, or stops
you fromdoing, any of the things |isted above.

VE WLL NOT di scharge any enpl oyee for engaging in protests over working
condi ti ons.

VEE WLL offer reinstatenent and rei mburse Ruben Duran for all
| osses of pay and other economc |osses he has suffered as a
result of our discrimnating against him plus interest.

Dat ed LA QUESTA VERCE G NN NG GOMPANY

Represent ati ve Title

If you have a question about your rights as farmworkers or about this
Notice, you rmay contact any office of the Agricultural Labor Rel ations
Board. ne office is located at 711 North Court Street, Suite A
Visalia, CA93291. The tel ephone nunber is (209) 627-0995.

This is an official Notice of the Agricultural Labor Relations
Board, an agency of the Sate of Galifornia.

DO NOT REMOVE R MUTI LATE
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CASE SUMARY

La Questa Verde G nning Co. 13 ALRB No. 23
(UAWY Case No. 85-CE119-D
AL DEA S ON

The ALJ determned that tractor driver Ruben Duran was the prinary
organi zer for the UFWin the summer of 1985 and served as the URWs
observer at a representation election conducted by the ALRB on July 24,
1985. The ALJ al so found that Duran worked two hours on the day
followng the election and then I eft work due to illness. He was absent
the next day as well, also due to illness, and so advi sed the conpany.
Wen Duran attenpted to resune work, four days foll ow ng the el ection,
his i mmedi at e supervisor informed hi mthat he no | onger was enpl oyed by
La Questa Verde. The ALJ concluded that Duran was discrimnatorily

dfeni ﬁd further enpl oynment because of his union activities in violation
of the Act,

BOARD DEA S ON

The Board observed that one of Respondent's supervisors, Arturo
Rodriguez, S., testified wthout contradiction that while Duran was on
an excused two-day sickness | eave, Rodriguez inforned Duran's i nmedi at e
supervi sor, Roberto Mntoya, that Duran had volunteered to himthat he
intended to | eave La Questa Verde in order to accept other enploynent in
Delano. Duran testified, al so wthout contradiction, that ipmed ately
upon returning fromhi s excused absence, he di sputed Mntoya s
understandi ng that he had "quit.” Athough the ALJ found that Mntoya
sei zed upon the first supervisor's statenent to get rid of a union
activist, he neither expressly credited nor discredited either Rodriguez
or Duran. For purposes of evaluating the issues, the Board accepted as
true the statenents of both Rodriguez and Duran.

Oh that basis, the Board concl uded that Respondent could not rely on a
di sput ed communi cation by one of its ow supervisors to create what

woul d appear to be a nondiscrimnatory notive to defeat the prima facie
case establishing a viol ation of the Act.

* * *

This Case Summary is furnished for information only and i s not an
official statement of the case, or of the ALRB

* * *
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THOMAS SCBEL, Admnistrative Law Judge:

This case was heard by ne on various days between Cctober 7-
15, 1986 in Fresno, Galifornia. The conplaint raises two issues: (1)
Wet her farnwor ker Ruben Duran was termnated because of his union
activities and (2) Wether Respondent discrimnatorily denied himre-
enpl oyment after his termination.' Respondent contends that it took no
adverse action against Duran at all, that, on the contrary, Duran
voluntarily left its enploy in order to work for the Charging Party,
Lhited Farnworkers of America, and, finally, that it did not
discrimnatorily deny hi mre-enpl oynent.

In the ordinary section 1153(c) case, in order to nake out a
violation of the Act, General Gounsel nust initially nmake a prinma facie
show ng sufficient to support the inference that protected conduct was a
"motivating factor” in the enployer's treatnent of the enpl oyee. Once
General (ounsel has nmade such a show ng, the burden of proof shifts to
Respondent to show that it woul d have acted the sane way in the absence
of the enployee's protected activity. Wight Line, Dvision of Wight
Line Inc. (1980) 251 NLRB 1082, 1089. Generally speaking, the el enents

of the prima facie case consist of proof of the enpl oyee' s protected
activity, proof of enployer know edge of that activity, and proof of a
causal connection between the enpl oyee's protected activity and the
adverse action taken by the enpl oyer. Duke WI son Gonpany (1986) 12 ALRB
No. 19, ALJD p. 16. In such

I'n viewof ny conclusion on the first issue, there is no need to
di scuss the second.



an ordinary case, then, the ultimate focus of inquiry is on the
enpl oyer's notive for doing what it did.

In this case, since Respondent denies it took any action at
all against Duran, the disputed casual elenment wll turn | ess on why
Respondent acted as it did than on what it di d.? | shoul d point out-
that in framng the issue in terns of the veracity of Respondent's
version as opposed to that of the General CGounsel, | amnot inposing a
burden of proof upon Respondent in the absence of General (ounsel's
having nade a prina faci e case; however, in what is essentially a
"pretext" case, | cannot nake any determnation about the weight of
General (ounsel's proof inisolation fromthe conflicting factual
contenti ons of Respondent. General Counsel always retains the burden of
proof in the sense that | nust find his version of events to be nore
credible than that of Respondent. dven the timng of the discharge,
and 'the absence of Respondent's having offered any alternative notive
for firing Duran than is fairly inplied by the aninus on the record, if
| find that Duran was fired, General Gounsel necessarily neets his
burden of proof.

Before turning to the areas of dispute between the parti es,
it remains to point out that the the first two el enents of the standard
analysis -- protected activity and enpl oyer know edge -- have been

satisfied in this case. In the first

“Respondent itself puts the matter this way: "Essentially this case

i nvol ves determnation of the factual evidentiary issue of whether or
not Ruben Duran quit work at La Questa Verde....or was....fired by Raul
Montoya...." Post-Hearing Brief, p. 1
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pl ace, Respondent acknow edges in its brief that Duran "was active on
behal f of the UFWduring the several weeks preceding the el ection [and
was] a Unhion observer at the election.” In addition to this adm ssion,
General (ounsel's witnesses al so testified wthout contradiction about
an encounter between Duran and Respondent's owner, Bobby Lee, which
woul d have narked Duran as an ardent union supporter.

According to Duran, two days before the el ection, he was
havi ng a di scussion wth the conpany's | abor consul tant when Bobby Lee
and supervi sors Raul Mntoya and John Surmers arrived. Speaki ng t hrough
Mont oya, Lee asked Duran to give the conpany anot her chance because the
bank was pressuring himand he needed to borrow nore noney; further, he
told Duran "you don't need the union.” Duran replied that the uni on was
necessary because the forenen treated peopl e badly. Then, referring to
Mont oya, Duran described himas a "terror” for yelling at everyone and
further told Lee that Sunmers had tried to hit himonce. To Lee's
requests for another chance, Duran replied that he had his chances and
that the election would be another one. After Lee left, Raul Mntoya
agai n asked Duran to give the old nan a chance and asked hi mwhy he
(Duran) woul d believe in people he didn't know Duran replied, speaking
of Montoya, that he knew him Tereso Saucedo essential |y corroborat ed
Duran's account of the substance of these conversations.

S nce the enpl oyees' account of these incidents is undi sputed,
little purpose woul d be served in detailing and anal yzi ng the ot her

I nci dents upon whi ch General Gounsel relies to



prove either enpl oyer know edge of Duran's activities or Respondent's
union aninmus. It seens clear fromthe exchange between Lee and Duran
that Duran was treated by the conpany's owner as a spokesnen for the
enpl oyees and that he rebuffed personal appeals fromboth Lee and from
his (Duran's) i medi ate supervisors. A though Lee's and Montoya' s
requests for "another chance" are privileged under Labor Code section
1155, both requests, and Lee's comments in particul ar, show the depth
of Respondent's concern about unionization and may be used for this
limted background purpose: "[Section] 8(c) [does] not prohibit the
Board fromconsidering....protected statenents 'to draw t he background
of the controversy" and place other non verbal acts in proper
perspective...." Darlington Manufacturing Conpany v. NLRB (4th Q.
1968) 397 F2d 760, 769, cert. den. 393 US  1023.

The evidence relating to the parties' contentions nmay be
quickly stated. In md-summrer 1985, the Uhited Farnworkers of Anerica
began an organi zi ng canpai gn anong Respondent's enpl oyees. Duran took an
active part in the canpaign which cumnated in an el ection on July 24,
1984. It is undisputed that a few days before the el ection, and right
after the encounter between Duran and Bobby Lee which | have previously
rel ated, Duran asked Foberto Montoya for his vacation pay.® (it is
undi sputed that Respondent permtted its enpl oyees to receive their
vacation pay in lieu of tinme-off.) It is clear fromboth Duran's and
Mont oya' s account that Duran asked for his vacation pay only; according

to Duran, he

*Duran pl aced the conversation on July 22, 1985
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al so expl ained to Montoya that he needed it "because [he] owed sone
noney." Al though Montoya did not nention that Duran told hi mwhy he
needed t he noney< he confirned that Duran asked for it. That Mntoya
clearly corroborates Duran's testinmony that Duran only asked for his
vacation pay is clear fromMntoya s testinony in which he distingui shes
between Duran's request to himfor vacation pay and Duran's subsequent
request for his final check.

According to Duran, so anxious was he for his noney, that he
asked Arturo Rodriguez on the follow ng day, July 23, to remnd Mntoya
about getting himhis vacation check. The day after the conversation
Duran clains he had with Rodriguez, the election was held. The day
after the election, July 25, Duran reported to work, but received
permssi on fromRaul Montoya to go hone sick. This "woul d be his | ast
day of work for Respondent. According to Duran, on July 26 he again
asked for his vacation pay, this tine fromJohn Sumrmers whom he saw
out si de the house he and sone co-workers rented fromthe conpany.
According to Duran, Summers said "I'mgoing to nake it out." Summers did
not deny this conversation.

h Sunday, July 28th, Duran sought out Raul Mdntoya to tell
hi mhe was ready for work on Monday. According to Duran, the conpl ete
exchange went this way:

A | told himthat | was ready now to work on Mnday.
Q And what did he say?

A He said, "You no | onger have any work."

Q Then what happened?



A Then | asked hi mwhy.
Q Wat did he say?

A He said that because he had been told that | was going
to go over to work wth the union.

Q Then what happened?

A | told him "But | haven't told you anything."
Q Then what happened?

A Then he told ne, "You al ready know why."

Q Then what happened?

A WIIl, | said, "If I'mfired, I"'mfired by now, |'mgoing
togo and file a charge or see what | can do."

Q Od Raul say anything to you about your check?
A Yes.
Q Wat did he say?

A That ny check was al ready prepared since Friday but being
that it was Sunday | couldn't go to the office to get it.

Q Then what happened?

A That's when | told himthat | was going to have to go and do

;8[}@}3 Ih|e ggé. "Then he said, "Do whatever you want to. G wherever

After this conversation wth Mntoya, John Summers arrived.

Duran said to Summers "John, | ook, | got the check but he's firing ne.
And he told ne, 'l don't think he fired you He said'Let ne go see.
Then I'Il tell you.'" Summers left and Duran did not see himuntil the
next day when Summers told him"Yeah, the son of a bitch fired you.’"
According to Duran, he asked Summers for work when he inforned hi mthat
Mont oya had fired himand he continued to press not only Summers, but

al so Raul and Roberto Montoya, for work during the foll owi ng week before

goi ng



to work for the union as a vol unteer.

Respondent' s wi tnesses present a different version of the
details of the fewdays after the election. Arturo Rodriguez testified
that he spoke to Duran, but not about Duran's vacation check; rather,
according to him Duran asked himto prod Mntoya for his "check because
[he (Duran) was] going to go to Delano to work." According to
Rodri guez, he spoke to Montoya the foll ow ng day, asking hi m"whet her
the boy had seen hi mbecause he was | ooking for him" and further
expl aining to Mntoya that, "he (Duran) wanted to see hi m because he
wanted to ask himfor his check so as to go to Del ano.” Roberto Mntoya
related that on Friday, July 26, Arturo Rodriguez told hi mthat Duran
had been | ooking for hi m"because he wanted the rest of his pay and his
vacation pay." Mntoya was very sure of the date because it was the
payday after the election. Later that afternoon, Roberto spoke to his
brother, Raul, and told himto get Duran's tine strai ghtened out and to
prepare his vacation pay.

According to Raul, Duran had approached himthat sanme nor ni ng
to ask for his regul ar paycheck, which he did not have. Mntoya saw
Duran again at around noon and gave himhis regul ar paycheck. Wen
Duran initially testified, he denied receiving any paycheck on July 26,
whi ch contradicted the declaration he had given in support of the
charge. However, when pressed by Respondent's counsel, Duran admtted
recei ving his regul ar paycheck on July 26, but he clains he received it
fromanot her foreman, Hector Sanchez, and not from Raul Mbnt oya.

Raul testified that Roberto told himin the "early
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afternoon" that Duran had requested his tinme be turned in and further
instructed himto check on any vacation pay that Duran nmay have com ng
to hi mbecause he quit. As a result of this conversation, Raul asked
Respondent' s payrol | clerk to prepare Duran's final check, which she
did. A though the check was ready about 3:30 or 4:00 that afternoon,
Montoya did not see Duran to give it to him

Because the check was not delivered to Duran the day it was
drawn, Montoya was able to speak to Bobby Lee prior to delivering it.
According to Montoya, he spoke to Lee about Duran's final check on
Monday, July 29, to ask hi mwhether it was appropriate to have paid
Duran for the hours he served as an observer during the el ection. Wen
Lee said no, Mntoya had the original check (which had been drawn on
July 26th) voided and had a new check issued in a | ower anmount whi ch
reflected the adjustnent in Duran's hours. This check (R 13) bears a
July 29 issuance date and was cashed by Duran on August 2. John Surmers
admtted that Duran spoke to himabout Raul's having fired him but he
was unsure about when the conversation took place -- he placed it during
the two weeks follow ng the el ection -- and he deni ed ever saying
anything to Duran about it because "it was kind of a delicate issue"
w th Duran going around claimng he was going to win back his job.
According to Summers, Duran never actually asked for work, but only
i ndi cated he would w n his job back.

Qoviously, little of substance is undisputed in this case and
even when the parties can agree about what did take place, their

interpretations of the neaning of those events inmedi ately
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diverge. For his part, General Qounsel generally contends that Duran
asked for his vacation pay because he needed noney, but went hone sick
before he received it, reporting to Raul Muntoya that he was avail abl e
to work as soon as he was able, at which point Mntoya told himhe no
| onger had a job. Respondent, on the other hand, contends that Duran
was not really sick and that he wanted his severance check in order to
go to work el sewhere. It is undisputed that Duran did go to work for
the union after he | eft Respondent's enpl oy.

At the outset, | reject Respondent's contention that Duran was
not genuinely ill during the period he clained to be. Respondent woul d
have ne concl ude ot herw se for two reasons. First, because Duran was
general ly unreliabl e and second because both Arturo Rodri guez and Raul
Montoya credi bly testified that Duran was out and about during the
period he clained he was sick. On the record as a whol e, including ny
observation of the deneanor of all the wtnesses, | do not find Duran to
be general |y unbel i evabl e, although he did contradict hinself on a
nunber of points which | shall discuss. Nor can | conclude that Duran
was not ill, even assumng he was outside watching a. ball gane and t hat

he left his house to speak to Raul Mntoya.* | can easily

% do not regard whether Duran got his check from Mntoya, as Respondent
contends, or from Sanchez, as Duran contends, to be of critical
inportance. Since in ny viewnothing in Mntoyas testinony about his
payi ng Duran on July 26th bears directly on the questi on of whet her
Duran quit or was fired, and is only relevant to the question of his
reliability, | see no need to resolve this particular factual dispute
when ny resol ution of this case turns on other grounds.
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understand that someone wth diarrhea (which Duran clai ned he had) woul d
prefer not to be at work, even if he otherw se felt hinself capable of
going out for a diversion or on errands.

Respondent al so argues that Duran's eventual admssion that he
received his regul ar check on July 26th, coupled wth the docunentary
evi dence show ng that he coul d not have received his final check until
at least July 29, denonstrates that he quit rather than that he was
fired. To the extent Respondent is arguing that | believe Duran quit
nerely because of the logic of events, as opposed to any doubts | mght
have about his story, | reject the argunent. | sinply do not see how
the fact that he was paid on July 26, and the fact that he coul d not
have recei ved his severance pay until after July 29th, point to the
conclusion that he quit.

To the extent Respondent neans that Duran coul d not have
needed hi s vacation pay because he was going to be paid on July 26th
anyway, and because he failed to pick up his final check until August
2nd, and, therefore, his "vacation" story nust be false, | al so cannot
agree. Not only is there nothing inprobabl e about soneone needi ng nore
noney than he is going to get in his paycheck, but al so none of
Respondent' s witnesses testified they told Duran his check woul d be
ready. For all the record shows, Duran kept asking for his "vacati on”
check w thout ever receiving any other response than that someone woul d
get it for him Accordingly, when he received his final check is not
highly probative on the issue of what his intentions were.

S nce | do not attach the sane i nportance as Respondent
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does to the details about which Duran was mstaken, | do not disbelieve
the critical elements of his story nerely because he got these facts
wong al though | nust certainly weigh his mstakes in determning the
credibility of his account. Mreover, in assessing his credibility, in
addition to these mstakes in his chronol ogy of events, Duran al so
displayed a disquieting rigidity and tendency towards sel f-protection
during parts of his testinony. In this connection, | amthinking of his
testi nony regardi ng when he di scovered an "error” in his declaration and
what, if anything, he did about it. Besides contradicting hinself,
there was an evasiveness in his responses on cross-exam nation t hat
would ordinarily tell against the credibility of his account, but for a
conbi nati on of circunstances.

Ruben Duran was the only wtness to testify for any | ength of
tinme and though the extensiveness of his testinony exposed his flaws as
awtness, it also permtted me to take his neasure, and, despite ny
consci ousness of the difficulties | have adverted to, | did not find him
unbel i evabl e.

O course, ny overall inpression of Duran as a w tness woul d
not count for much if his story were not consistent wth the
circunstantial evidence. Mntoya confirmed that Duran only asked for
his vacation check; Duran and Rodriguez agree they spoke, but disagree
about the subject of their conversation;, Sumers did not deny Duran's
testinony that he had a conversation wth Duran whi ch Duran pl aced after
his conversation wth Rodriguez -- in which Duran asked only for his

vacation check. The only factual dispute
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in this chronology is about what Duran said to Rodriguez; the two
undi sput ed el enents of Duran's chronol ogy favor his account that two days
before the el ection, he was not intending to quit, but wanted his noney
only, and as late as Friday, July 26, he still wanted his vacation noney
only. Neverthel ess, Respondent woul d have ne believe, based upon
Rodriguez's testinony, that in the fewdays after Duran admttedly told
Mont oya he wanted hi s vacation pay, he changed his mnd and expressed an
intention to quit and that, rather than telling his i medi ate supervi sor,
Raul Mntoya, that he planned to do so,” he nentioned it to Arturo
Rodri guez when they chanced to neet each other. This seens highly
unlikely to ne even in the informal world of agriculture; after all, even
Roberto Montoya had to ask Raul to straighten out Duran's hours.

Two ot her factors al so support the conclusion that Duran is
telling the truth. The first is that Duran's account of his conversation

contains at | east one detail that he coul d not have known unl ess he had

the conversation wth Raul Montoya he clains he had. It wll be recalled
that Duran testified that when Montoya told hi mthere was no work for
him Mntoya also told himthat his (final) check had been avail abl e
since Friday which Duran coul d not have known since he never received the
check.

Respondent neverthel ess points to another feature of Duran's
account of his conversation with Montoya that, it contends, undercuts
Duran's position, nanely, Duran's statenent to Montoya that he hadn't

tol d hi manythi ng about going to work for the

>Mont oya testified he twice spoke to Duran on Friday, July 26th about
Duran's "paycheck", but it is clear Duran never said anything to him
about quitting.
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union. But Duran's statenent —suggestive as it is —is ultinmately of
no support to Respondent since it arises in the context of an

unanbi guous statenent of his intention to return to work when no
vacancy has been created because of his departure.® Neverthel ess,

Duran's statenent is suggestive of his

®The situation is remniscent of that described in WLY-TV (1979) 241
NLRB No. 22 in whi ch Respondent construed an enpl oyee's outhburst as a
resignation despite the enpl oyee' s insistence that he was not
resigning. The Board found an unfair |abor practice:

About 9 or 9:30 a.m on August 26, (ol enan came into Schuster's
office. H was very angry. He told Schuster that Col emran had
found out that one of the enpl oyees under him assistant
director Robert N ckerson, was naki ng as much noney as ol enan.
Gol enan said something to the effect that he wanted a rai se
that day or Schuster woul d have Gol eman' s 2-week noti ce.

ol enan testified that he said he woul d I'i ke to know sonet hi ng
by the end of the day whether he could or could not get a raise
and wanted to talk to Spoeri. Respondent's officials
interpreted Coleman's renarks as an ulti matumthat he woul d
resign if he did not receive a raise imediately. Schuster
spoke to Spoeri at about noon or 12:30 p.m, and the deci sion
was rmade by these officials at that time that Respondent coul d
not live wth such an ultinmatum that Golenan, in effect, had
resi gned and Respondent woul d accept his resignation.

* * %

Schuster told ol eman that the station had decided to accept
his offer of 2 weeks' notice and to accept his resignation, and
that inlieu of his having to serve for the 2 weeks Respondent
woul d gi ve him2 weeks' severance pax. Schust er handed Col eman
his final check. Coleman said that he had not resigned.
Schuster insisted that Col enan had resigned, that he had
delivered an ultimatumto Respondent that he was quitting.

Gol enan continued to insist that he had not resigned, but took
the check, and left the office. Afewmnutes |later Col enan
returned to Schuster's office and tossed the check on his desk.
ol enan said, "You said—ou said you' re not firing ne, but I
didn't quit. So I'll see you at work on Monday." As Col enan
started to | eave, Schuster stood up and said, "You did quit,
and we're not firing %/ou, and | would |like to have you out of
the office wthin halt an hour. And if you cone in the

bui | ding on Monday, we'll have you forcibly renoved. "
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havi ng sone sort of conversation w th Rodriguez about going to work for
the uni on al t hough Duran deni es naki ng any such statenent.’ But on the
peculiar facts of this case, no natter what Duran said to Rodriguez, and
no matter if Montoya initially acted in good faith in having Duran's
final check drawn based upon what Rodriguez said to him an unfair |abor
practice is still nmade out because Montoya exploited the situation and
refused to let Duran return to work.

The final factor which supports ny conclusion that Duran's
version of his conversation wth Mntoya is accurate is ny severe
mstrust of the testinony of John Summers. As noted previously, when
Summer s was asked whet her he had "ever tal ked to Ruben Duran about
whet her or not Raul Mdntoya fired hinf, Summers whol e aspect changed, he
becane an evidently strained witness: he gave ne the distinct feeling he
was covering sonething up. Accordingly, | credit Duran about his

conversation wth Summers

Foot note 6 Gonti nued

ol eman went back to his desk and packed his bel ongi ngs.
Before he | eft the premses he decided to take the check. He
cal |l ed Schuster and asked Schuster to slide the check under
the door. After sone bickering, Colerman agreed to go into
Schuster's office for the check. Present in the office were
Schuster, Purcell, and Spoeri. ol eman took his check but
told Respondent's officials, "I didn't guit. You're firin
nme." They insisted that he had resigned. Colenan then |eft
the prem ses.

I do not mean to inply that Duran nust have said he was going to work for
the uni on; perhaps the two nen joked about it; perhaps Rodriguez understood
Duran's request for his check too broadly in the context of sone reference
to going to work for the union. | only w sh to enphasi ze that even
Montoya' s good faith reliance on what Rodriguez said does not insulate him
froman unfair labor practice finding in viewof ny conclusion that Duran
told himhe wanted to return to work.
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and | conclude that Respondent discrimnated agai nst Duran for his union
activities. In viewof ny conclusion that Mntoya refused to | et Duran
return to work, I do not need to consider when Duran went to work for
the union: Mntoya' s not permtting himto return to work nakes Duran's
subsequent actions in response irrel evant.®
RO

By authority of Labor Code section 1160.3, the
Agricultural Labor Relations Board (Board) hereby orders that
Respondent QUESTA VERCE ANNNG QQ, its officers, agents,
successors, and assigns shall:

1. GCease and desist from

(a) Dscharging, or otherw se discrimnating agai nst any
agricultural enployee inregard to hire or tenure of enpl oynent because
he or she has engaged, in concerted activity protected by section 1152
of the Agricultural Labor Relations Act (Act).

(b) Inany like or related manner interfering wth,
restraining or coercing any agricultural enployee in the exercise of the
rights guaranteed of the Act.

2. Take the following affirmative actions which are

deened necessary to effectuate the policies of the Act:

®To put the matter another way, if Mntoya had tol d Duran he coul d come
to work on Monday and Duran had not shown up, Respondent coul d argue
Duran had nade his choice, but it is in no simlar position when it
forecl osed one of the choices. In saying this, | have fully considered
any inplication about the credibility of Duran's account based upon the
union's response to the subpoena and | renain convinced that, Duran's
faults as a wtness aside, his account is the nore credibl e one.
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(a) Gfer to Ruben Duran i mediate and full
reinstatenent to then forner or substantially equival ent position
W thout prejudice to his seniority or other enploynment rights or
privil eges.
(b) Make whol e Ruben Duran for all |osses of pay and
ot her economc | osses he suffered as a result of the discrimnation
agai nst them such anmounts to be conputed in accordance wth established
Board precedents, plus interest thereon conputed in accordance wth our

Decision and Oder in Lu-Bte Farns, Inc. (Aug. 18, 1982) 8 ALRB No. 55.

(c) Preserve and, upon request, nake available to this
Board and its agents, for exam nation, photocopying, and ot herw se
copying, all payroll records, social security paynent records, tine
cards, personnel records and reports, and all other records rel evant and
necessary to a determnation, by the Regional Drector, of the backpay
periods and the anounts of backpay and interest due under the terns of
this Oder.

(d) Sgnthe Notice to Agricultural Enpl oyees
attached hereto and, after its translation by a Board agent into all
appropri ate | anguages, reproduce sufficient copies in each | anguage for
the purpose set forth hereinafter.

(e) Mail copies of the attached Notice, in all
appropri ate | anguages, within 30 days after the date of issuance of this
Qder, to all agricultural enpl oyees enpl oyed by Respondent fromthe
begi nni ng of the 1982 season (January 1, 1982) to the date of issuance
of this Oder.

(f) Post copies of the attached Notice, in all
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appropri ate | anguages, in conspi cuous places on its property for 60
days, the period(s) and pl ace(s) of posting to be determned by the
Regional Drector, and exercise due care to repl ace any Notice whi ch has
been altered, defaced, covered, or renoved.

(g) Arrange for a representative of Respondent or a Board
agent to distribute and read the attached Notice, in all appropriate
| anguages, to all of its enpl oyees on conpany tine and property at
tine(s) and place(s) to be determned by the Regional Drector.

Follow ng the reading, the Board agent shall be given the opportunity,
outside the presence of supervisors and managenent, to answer any
guestions the enpl oyees nay have concerning the Notice or their rights
under the Act. The Regional Director shall determne the reasonabl e
rate of conpensation to be paid by Respondent to all nonhourly wage
enpl oyees in order to conpensate themfor tine lost at this readi ng and
during the questi on-and-answer peri od.

(h) Notify the Regional Drector inwiting, wthin 30
days after the date of issuance of this Oder, of the steps Respondent
has taken to conply wth its terns, and continue to report periodically
thereafter, at the Regional Drector's request, until full conpliance is

achi eved.

Dated: March 5, 1987 g ’2 ) K
| ? 571 -'ﬂ_",l

THOVAS SCBEL
Admni strative Law Judge
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NOT CE TO AGR GULTURAL EMPLOYEES

After investigating charges that were filed in Fresno Regional Ofice,
the General Counsel of the Agricultural Labor Rel ations Board (Board)

i ssued a conpl ai nt which all eged that LA QUESTA VERDE G NN NG COMPANY,
had violated the law After a hearing at which each side had an
opportunity to present evidence, the Board found that we did violate the
| aw by di scharging Ruben Duran for exercising his rights under the ALRA

V¢ also want to tell you that the Agricultural Labor Relations Act is a

law that gives you and 'all other farmworkers in Galifornia these
rights:

1. To organi ze your sel ves;

2. To form join, or help unions;

3. Tovote in a secret ballot election to deci de whet her you want a
union to represent you;

4. To bargain wth your enpl oyer about your wages and wor ki ng
conditions through a union chosen by a majority of the enpl oyees
and certified by the Board;

5. To act together wth other workers to hel p and protect one
anot her; and

6. To decide not to do any of these things.

Because it is true that you have these rights, we promse that:

VE WLL NOT do anything in the future that forces you to do, or stops
you fromdoing, any of the things |isted above.

VE WLL NOT di scharge any enpl oyee for engaging in protests over working
condi ti ons.

VEE WLL rei nburse Ruben Duran for all |osses of pay and other economc

| osses he has suffered as a result of our discrimnating against them
pl us interest.

Dat ed: LA GUESTA VERDE 3 NN NG GOMPANY

Represent ati ve Title

DO NOT REMOVE CR MUTI LATE



	Coalinga, California
	STATE OF CALIFORNIA
	
	
	
	
	DECISION AND ORDER




	NOTICE TO AGRICULTURAL EMPLOYEES
	
	
	
	
	LA CUESTA VERDE GINNING CO.,	       Case No. 85-CE-119-D




	DECISION OF THE ADMINISTRATIVE LAW JUDGE
	Footnote 6 Continued




