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AMENDED DEQ S ON AND GRDER

1 CGctober 23, 1987, the Agricultural Labor Rel ations Board
(ALRS or Board) issued its decision inthis matter, holding, inter alia,
that Respondent Joe Maggi o, Inc. (Maggio) violated section 1153 (c¢) and
(a) of the Agricultural Labor Relations Act ( ALRA or Act). The Board
based its concl usi on upon the finding that Maggio altered its origi nal
seniority systemfor the intended purpose of depriving returning economc
strikers of their full reinstatenent rights. Accordingly, the Board
ordered Maggi o to cease its unlawful practices and to nake whole its
forner enpl oyees who were denied reinstatenent as a result of those
practices .

1 CGctober 29, 1987, pursuant to Title 8, Galifornia
Admni strative Gode, section 20286 (c), Maggio filed a Mtion for
Reconsi deration or darification of our decision in this proceeding. The
Board hereby denies the Mtion for Reconsideration or Qarification, but,

for the reasons specified



bel ow; the Board has decided to issue the attached Avended QO der.

In 13 ALRB Nb. 17, the Board found that Maggi o had altered its
original seniority practices, inposing new hiring and recall policies
designed to limt the reinstatenent opportunities of returning strikers.
The Board found that Maggi 0's discrimnatory schenme to avoid rehiring the
returning strikers constituted an independent violation of the Act,
regardl ess of the pernanent or tenporary status of the repl acenent workers
hired before the strikers unconditional ly offered to return to work.
Therefore, the Board did not believe it was necessary to nmake an explicit
determnation as to whether the repl acenents were hired by Maggi o as either
per nanent or tenporary enpl oyees . However, in order to avoid any confusion
as to the scope of our previous Qrder, and to assist our conpliance agents
in determning . when and to whom Maggi o incurred an obligation to
reinstate, the Board hereby resol ves the status of these repl acenents .

Upon recei pt of unconditional offers to return to work from
economc strikers, the enpl oyer nust establish |egitinmate and substanti al
busi ness justifications for its failure or refusal to i mediately
reinstate themto their fornmer, or substantially equival ent, positions.
(National Labor Relations Board v. Heetwood Trail ers Gonpany, Inc. (1967)
389 US 375, 373 [66 LRRM2737]; Sam Andrews' Sons (1986) 12 ALRB Nbo.

30.) ne such justificationis the hiring of permanent replacenents to
fill
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vacanci es created by the strike. (National Labor Rel ations Board v.
Geat Dane Trailers, Inc. (1967) 389 US 26 [65 LRRM 2465]; Hansen
Brothers Enterprises (1986) 279 NLRB No. 98 [ 122 LRRM 1057] revi ew den.)

It is awell-settled principle that the burden is on the enpl oyer to
prove that the repl acenents were hired as permanent enpl oyees and,
further, that "the enpl oyer nust show a mutual understandi ng between
itself and the repl acenents that they are pernanent." (Hansen Brothers
Enterprises, supra, 279 NNRB No. 98, Sip n. at p. 3, enphasis in
original; Associated Gocers (1980) 253 NLRB 31, 32 [105 LRRM 1633]; Sam
Andrews' Sons, supra, 12 ALRB No. 30, pp. 14-16.)

Here, George Sergios, a supervisor for Maggio, testified
w thout contradiction that nany of the repl acement workers specifically
sought, and were given, confirnation of the pernanent nature of their
enpl oynent. This testinony clearly established that in the mnd of
Maggi o' s supervisor and the mnds of those repl acenents, the nature of
thei r enpl oynent was permanent. This nutual understandi ng of the
pernmanent status of those repl acenents satisfies Maggi o's burden of
establishing legitinate and substantial business justifications for its
failure to imedi ately reinstate certain returning economc strikers.

As aresult of the Board' s finding that these repl acenents were
pernmanent, that portion of the O der which orders Maggio to offer to all
the returning economc strikers full and immedi ate reinstatenment to their
fornmer or substantially
RNy
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equi val ent jobs is hereby amended.Y The Anended Qrder should be, and is
hereby, limted to order full and i nmedi ate rei nstatenent to those
returning economc strikers who were deprived reinstatenent solely due to
Maggio's altered, discrimnatory seniority system Reinstatenment and
backpay w Il not be afforded to returning economc strikers whose
seniority proves to be | ess than that earned by their pernanent

repl acenents under Maggi o's original seniority system

AMENDED CGRDER

By authority of Labor Gode section 1160.3, the
Agricultural Labor Relations Board (ALRB or Board) hereby orders that
Respondent Joe Maggi o, Inc. (al so known as Maggio, Inc., dba Joe Maggi o),
its officers, agents, successors, and assigns shall:

1. Gease and desist from

(a) Failing or refusing to reinstate striking
wor kers who offer, or who have offered, to return to work because of
their strike activity or union activity.

(b) Inany like or related nanner interfering wth,
restraining, or coercing agricultural enployees in the exercise of those
rights guaranteed by section 1152 of the Agricultural Labor Rel ations Act
(Act).

2. Take the followng affirmative acti ons whi ch are deened
necessary to effectuate the policies of the Act:

(a) dfer to all of its enpl oyees who went on strike

v This Arvended O der only affects the Board s hol di ng regarding
Maggi 0's violation of the Act. The renai nder of the Board' s Decision and
Qder at 13 ALRB No. 17 is unaffected by this Arended Deci sion and Q der,
and is final.
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in January of 1979 and thereafter nmade unconditional offers to return to
work at various tines in 1930 , as listed in Appendix A to the Third
Amended Gonpl aint herein (wth the exception of |ettuce harvesters), and
who were deprived of reinstatenent solely due to Respondent's altered,
discrimnatory seniority system full and inmediate reinstatenent to
their forner or substantially equivalent jobs wthout prejudice to their
seniority rights or any other enpl oynent rights and privil eges.

(b) Reinburse all the enpl oyees who went on strike in
January of 1979 and thereafter nmade unconditional offers to returnto
work at various tinmes in 1980, as listed in Appendix Ato the Third
Amended Gonpl aint herein (wth the exception of |ettuce harvesters), and
who were deprived of reinstatenent solely due to Respondent's altered,
discrimnatory seniority system for all |osses of pay and ot her economc
| osses they have suffered as a result of Respondent's failure or refusal
torehire themafter the receipt of their unconditional offers to return
to work, reinbursenent plus interest to be nade in accordance with the
establ i shed Board precedents, plus interest thereon, conputed in
accordance wth the Board s Decision and OQder in Lu-Ete Farns, Inc.

(1932) 3 ALR3 No. 55.

(c) Preserve and, upon request, nake available to this
Board or its agents, for examnation, photocopying, and otherw se
copying, all payroll records, social security paynent records, tine
cards, personnel records and reports, and all other records rel evant and
necessary to a determnation, by the Regional Drector, of the anounts of

makawhol e and i nterest due under the
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terns of this Qder.

(d) Sgnthe Notice to Agricultural Enpl oyees
attached hereto and, after its translation by a Board agent into al
appropriate | anguages, reproduce sufficient copies in each | anguage for
the purposes set forth hereinafter.

(e) Ml copies of the attached Notice, in all
appropriate | anguages, within 30 days after the date of issuance of this
Qder, to all agricultural enpl oyees enpl oyed by Respondent at. any tine
during the period fromJanuary 1, 1980, until January 1, 1981.

(f) Post copies of the attached Notice, in all
appropri ate | anguages, in conspicuous places on its property for 60 days,
the period(s) and place(s) of posting to be determned by the Regi onal
Orector, and exercise due care to repl ace any Notice which has been
altered, defaced, covered or renoved.

(g0 Arange for a representative of Respondent or a Board
agent to distribute and read the attached Notice, in all appropriate
| anguages, to all of its agricultural enpl oyees on conpany tine and
property at tine(s) and pl ace(s) to be determned by the Regi onal
ODrector. Followng the reading, the Board agent shall be given the
opportunity, outside the presence of supervisors and managenent, to
answer any questions the enpl oyees may have concerni ng the Notice or
their rights under the Act. The Regional Drector shall determne a
reasonabl e rate of conpensation to be pai d by Respondent to all nonhourly
wage enpl oyees in order to conpensate themfor tine |ost at this readi ng

and during the question-and-answer period.
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(h) Notify the Regional Drector inwiting, wthin 30
days after the date of issuance of this Qder, of the steps Respondent
has taken to conply wth its terns, and nake further reports at the
Regional Drector's request, until full conpliance is achieved.

Dated: Decenber 2, 1987

BEN DAV D AN Chai r man?

JG-N P. MOCARTHY, Menber

PATR CK W KENNLNG  Menber

GREGRY L. GONOT, Menber

| VONNE RAMCS R CHARDSON  Menber

2 The signatures of Board Menbers in all Board deci sions appear wth
the signature of the Chairman first, if participating, followed by the
signatures of the participating Board Menbers in order of their
seniority.
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NOT CE TO AGR QLTURAL EMPLOYEES

After investigating charges that were filed in the H Gentro (fice, the
General ounsel of the Agricultural Labor Rel ations Board (Board) issued
a conplaint that alleged that we had violated the law After a hearing
at which each side had an opportunity to present evidence, the Board
found that we did violate the law by refusing to rehire strikers. The
Board has told us to post and publish this Notice. V¢ wll do what the
Board has ordered us to do. Ve also want to tell you that the
Agricultural Labor Relations Act is alawthat gives you and all farm
workers these rights:

1. To organi ze your sel ves;

2. To form join or hel p unions;

3. Tovote in a secret ballot election to decide whether you want a
uni on to represent you;

4. To bargain wth your enployer to obtain a contract covering your
wages and worki ng conditions through a union chosen by a najority
of the enpl oyees and certified by the Board;

5. To act together wth other workers to help or protect one
anot her; and

6. To decide not to do any of these things.

Because it is true that you have these rights, we promse that:

VEE WLL NOT do anything in the future that forces you to do, or stops you
fromdoing any of the things |isted above.

VEE WLL NOT fail or refuse to hire or reinstate, or discrimnate agai nst
any enpl oyee because he or she exercises any of these rights, including
the right to strike.

VE WLL offer reinstatenent to all strikers who unconditional |y of fered
toreturn to work wth us, and were deprived of reinstatenent solely due
to an altered, discrimnatory seniority system into their previous jobs
or to substantially equival ent jobs, wthout |oss of seniority or other
rights and privileges, and we w il reinburse each of themfor all pay and
other noney plus interest they | ost because we refused to reinstate them
or rehire them

Dat ed: J&E MG Q INC

(Represent ati ve) (Title)

If you have a question about your rights as farmworkers or about this
Notice, you may contact any office of the Agricultural Labor Rel ations
Board. (nhe office is located at 319 Witernan Avenue, S Centro,
Galifornia 92243. The tel ephone nunber is (619) 353-2130.

This is an official Notice of the Agricultural Labor Rel ations Board, an
agency of the Sate of California.

DO NOI' REMOVE R MUTI LATE
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CASE SUMVARY

Vessey & Gonpany, Inc., et al. 13 ALR3 No. 22
(AW Case Nos. 79- CE 98- EC

et al.
BOARD DEAQ S ON

In order to avoid any confusion in the scope of the previous Decision and
Qder (Vessey & Gonpany, Inc., et al. (1937) 13 ALRB No. 17) regardi ng
Respondent Joe Maggi o, Inc.'s (Maggi o) violation of section 1153(c) and
(a) and order to offer full and immedi ate reinstatenent to the returning
economc strikers, the Board determned that the repl acenents hired by
Maggi o before receipt of the strikers' unconditional offers toreturnto
work were permanent. As a result, the Board amended its Oder to require
Maggi o to offer full and i mmedi ate reinstatenent to those returning
economc strikers who were deprived of reinstatenent solely due to
Maggio's altered, discrimnatory seniority system

* * *

This Case Summary is furnished for information only and is not an
official statenent of the case, or of the ALRB.

* * *
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