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DEAQ S ON AND CRDER
O June 17, 1985, the Whited FarmWrkers of Anerica, AFL-AQ O

(UFWor Whion) filed a Petition for Gertification seeking to represent
a bargaining unit of all agricultural workers enpl oyed by Agri-Sun
Nursery (Enployer). An election was conducted by the Agricul tural
Labor Rel ations Board (ALRB or Board) on June 22, 1985. The initial

Tally of Ballots showed the follow ng results:

UW : : : : : . 18
No Uhion . : : : : . 14
Uresol ved (hal lenged Ballots . . . . 6

Total . . : : : . 38

Because the nunber of chall enged bal | ots was out cone-
determnative, the Regional Drector conducted an investigation. He
i ssued a recommendation that three of the chal | enges be overrul ed, and
that the challenge to Carol Howard (alleged to be a confidenti al
enpl oyee and/ or supervisor) be sustained. S nce the renaining two

chal | enges i nvol ved enpl oyees



who were termnated before the el ection but whose termnations were the
subject of unfair |abor practice (UP) charges, the Regional D rector
recormended that no action be taken on those two bal | ots pendi ng

resol ution of the UP charges.

The Enpl oyer excepted only to the Regional Drector's
recommendation that the challenge to Carol Howard' s bal | ot be sustai ned.
The Executive Secretary ordered that the three ballots to which no
exceptions were filed be opened and counted, and a revised tally showed

the followng results:

UFW. . . : : : . 18
No Lhion. . . . . . .17
Uresol ved Chal lenged Ballots . . . . 3

Total . . : : . 38

The Enpl oyer had neanwhil e filed a nunber of election objections, and
the Board ultinately ordered that a consolidated hearing be held on five
of the Enpl oyer's objections as well as the issue of Carol Howard' s
challenged ballot. A hearing was held before Investigative Hearing
Examner (IHE Janmes VWl pnan on March 19, 20 and 21, 1986, on the
fol | ow ng i ssues:

1. Wiether Carol Howard was a supervisor, and therefore
ineligible to vote;

2. whether ALRB agents denonstrated prounion bias
during the preel ections conference and, if such m sconduct
occurred, whether it tended to affect the outcone of the
el ection;

3. whether the UFWthreatened eligible voters wth | oss of

enploynent if they failed to vote for the Lhion and, if so,
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whet her such conduct tended to affect the outcone of the el ection;

4. whether the UFWengaged in and condoned threats of
physi cal violence and intimdation and, if so, whether such conduct
tended to affect the outcone of the el ection; and

5. whether Board agents interfered wth the fair operation of
the el ection and denonstrated prounion bias by (a) telling eligible
voters that the Enpl oyer treated its enpl oyees |ike sl aves; (b)
encour agi ng enpl oyees to take the Enpl oyer to court; and/or (c) telling
eligible voters that seeing people in el ections was good because
previously there was no union; and, if any such m sconduct occurred,
whether it tended to affect the outcone of the election.

During the course of the hearing, the | HE granted the
Enpl oyer's notion to overrule the challenge to Carol Howard' s bal | ot
because of a failure of proof that Howard possessed the standard indicia
of supervisory status. The |HE also granted the UPWs notion to dismss
the Enpl oyer's objection regardi ng al | eged Board agent m sconduct during
the preel ection conference. No party excepted to the dismssal of these
two i ssues.

In his Decision, the | HE recoomended that all of the
Enpl oyer' s remai ning el ection objections be dismssed. The Enpl oyer
tinely filed exceptions, along with a supporting brief.Y No exceptions
or reply briefs were filed by any other party.
[T rrrrr

Yas previously noted, no party excepted to the |HE s dismissal of the
chall enge to Carol Howard s ballot or to his dismssal of the Enployer's
obj ection regarding al | eged Board agent m sconduct during the
preel ecti on conf erence.
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Pursuant to the provisions of Labor Code section 1146, 2
the Board has delegated its authority in this nmatter to a
t hr ee- nrenber panel . ¥

The Board has considered the record and the IHE s Decision in
light of the Enpl oyer's exceptions and brief, and has decided to affirm
the IHE s rulings, findings and concl usions, as nodified herein.

Aleged Threats of Loss of Enpl oynent

Agri-Sun enpl oyee Juan Torres testified that during the
el ecti on canpai gn he heard four co-workers say at various tines that if
he did not vote for the Uhion he would | ose his job. Ladislao
Echeverria, who did not vote in the el ection because he was in Mexico at
the tine, testified that co-enployees told himthat those who did not

vote would be fired, that those who did not vote for the Ui on woul d be

fired, and that once the Uhion cane in, only the enpl oyees who were in
the Uhi on woul d be worki ng. Echeverria al so stated that co-enpl oyee Raul
Espino told himhe had to sign a card,? and that if he did not signit
he was going to lose his job. Finally, enployee Jose Mesa testified that
three co-workers told himthat he and others would be fired i f the Union

won the el ection, and that he understood the statenent to nean

N | section references herein are to the California Labor Code
unl ess ot herw se specifi ed.

¥The signatures of Board Menbers in all Board decisions appear with
the signature of the Chairnan first, if participating, followed by the
signatures of the participating Board Menbers in order of their
seniority.

¥ \% presune that the card to which Echeverria referred was an
aut hori zation card, although he did not so describe it.
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that if the Union won and he wanted to conti nue worki ng, he woul d have
to join the Union.

Under the rule of law established in both ALRB and
National Labor Relations Board (NLRB) cases, elections will be set aside
on the basis of threatening conduct not attributable to one of the
parties where the conduct is sufficient to create an at nosphere of fear
or reprisal rendering enpl oyee free choice inpossible. (Price Brothers
Gonpany (1974) 211 NLRB 822 [86 LRRM 1517]; T. Ito & Sons Farns (1985)
11 ALRB No. 36; Triple E Produce Gorp. v. ALRB (1983) 35 CGal . 3d 42.)

The party seeking to overturn an el ection bears a heavy burden of proof,
requi ring specific evidence that msconduct occurred and interfered wth
enpl oyee free choice to such an extent that it tended to affect the
results of « the election. ( Bright 's Nursery (1984) 10 ALRB No. 18;
TW Farns (1976) 2 ALRB Nb. 58; NL.R B v. Sauk Valley Manufacturing
(., Inc. (9th Ar. 1973) 486 F. 2d 1127, 1130 [84 LRRM 2674].) The test

of whether a threatening statenent is coercive does not depend upon its
actual effect upon listeners, but rather upon whether it woul d
reasonably tend to have an intimdating effect. (Sav-Oh-Drugs , Inc.
(1977) 227 NLRB 1638, 1644 [95 LRRM 1127]; Triple E Produce Corp. V.
ALRB, supra, 35 Gal. 3d 42; T. Ito & Sons Farns, supra, 11 ALRB No. 36.)

Both the ALRB and the NLRB accord | ess wei ght to m sconduct of
party supporters than to msconduct attributable to party agents or
representatives. (Sonoco of Puerto Rco, Inc. (1974) 210 NLRB 493 [ 86
LRRMI 1122]; Ace Tomato Conpany, Inc. (1986)

FEETEEEEEErrrl
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12 ALRB No. 20; Pl easant Valley Vegetable Go-op (1982) 8 ALRB No. 82.)

The | HE correctly found that the only union official involved in the
el ecti on canpai gn herein was Hunberto Gonez, and that no one testified
that Gonez had threatened any enpl oyees wth | oss of their jobs.

The | HE al so concl uded that enpl oyee Raul Espi no was not an
agent of the UFW A though Espino attended and spoke at uni on canpai gn
neetings, the IHE noted that Espino had no official role in conducting
the neetings and was not a nenber of the organi zing coomttee. The | HE
further found that the Uhion did nothing to create any inpression that
Espi no was a UFWrepresentative, and that Espino's invol venent with the
Lhi on and the el ection was not sufficient to showthat he acted wth the
apparent authority of an agent. (San Dego Nursery (1979) 5 ALRB Nb.
43; P easant Valley Vegetabl e Go-op, supra, 8 ALRB No. 82.)

Because the evi dence shows that Espino apparently
circulated authorization cards and told at | east one enpl oyee that he
would lose his job if he did not sign a card, we wll consider Espino s
status in light of a recent NLRB deci sion, Davlan Engi neering, Inc.

(1937) 283 NLRB No. 124 [125 LRRM 1049] (Davlan). In Davlan, four

enpl oyees who solicited their fell ow enpl oyees to sign union

aut hori zation cards nade statenments to the effect that if an enpl oyee
signed a card prior to the election, his or her unioninitiation fee
woul d be wai ved. The regional director concluded that the

enpl oyee/ sol icitors were not agents of the uni on because they were not
nenbers of the organi zing coomttee and were not vested wth any

substantial authority
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regarding distribution of authorization cards. Mbreover, the regional
director found no evidence that the union had adopted or ratified the
enpl oyees' statenents or otherw se held the solicitors out as agents
acting on the union's behal f. In 1982, the national board initially
adopted its regional director's recommendati ons and certified the union,
affirmng its traditional rule that the solicitation of authorization
cards by enpl oyees, standing al one, does not nmake those enpl oyees agents
of the union .

However, in its 1987 Davl an decision, the NLRB vacated its

prior decision and its certification of the union. The board observed
that it had all too frequently been faced wth el ecti on objections based
on inproper initiation-waiver statenents nade by enpl oyees soliciting
card signatures. Moreover, "the harmresulting fromi nproper fee-waiver
statenents can be | argel y avoi ded by uni ons undertaking a cl ear

expl anation of their policy." (Davlan Engineering, Inc., supra, 283

NLRB No. 124, Sip Qoinion, pp. 4-5.) Thus, the board concl uded t hat

. in the absence of extraordi nary circunstances,

enpl oyees who solicit authorization cards shoul d be
deened special agents of the union for the limted

pur pose of assessing the inpact of statements about union
fee waivers or other purported union policies that they
nmake in the course of soliciting. (Id., at p. 6. )

Because of their status as special agents of the union, the

enpl oyee-solicitors' statenents in Davl an concerning union policy were

attributable to the union itself, and therefore, under NLRB precedent,

constituted union interference wth enpl oyee free

FEETTEEETErrrrd
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choice inthe election. (NLRBv. Savair Mg. Go. (1973) 414 U S 270
[84 LRRM 2929].)

V¢ find Davlan distinguishable fromthe instant case. In
Davl an, the national board was concerned wth a frequently encountered
probl em of enpl oyees expressi ng an apparent uni on policy of waiving
initiation fees -- a matter strictly wthin the union's control--in
exchange for signatures on authorization cards. By contrast, the
allegation herein was that Espino told an enpl oyee that if he did not
sign a card he woul d 1 ose his job. Espino' s statenent was not a
representation of union policy on a natter wthin the Uhion's actual or
apparent control. Nor was Espino' s statenent one fromwhich potenti al
harmcoul d be | argely avoi ded by the Union' s undertaking a cl ear
expl anation of its policy, since he was not expressing a union policy
and was not naking a statenent whi ch the Ui on shoul d reasonabl y have
antici pated he woul d nake in the course of soliciting card signatures.
It may be an easy matter for a union to publicize a |law ul fee-waiver
policy in a manner reasonably cal cul ated to reach unit enpl oyees before
they sign authorization cards, but we cannot reasonably expect a union
to anticipate every inproper statenment that an enpl oyee soliciting
signatures mght nmake on natters other than internal union policies.

Davl an appears to be decided in part on the basis of the
NLRB s policy consideration that unions shoul d be encouraged to
undertake cl ear explanations of their initiation fee-waiver practices
because, in the past, the national board had frequently been presented

wth el ection objections based on statenents nade
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by enpl oyees soliciting signatures. Ve find no such policy

consi deration to be applicable in the instant case,¥ and we are

unwi I ling to presune that an enpl oyee naking a statenent such as
Espino's is thereby acting as a union agent whether or not he has been
specifically authorized or instructed by the union to speak on that
subject. Therefore, we find nothing in Davlan to justify overturning
the IHE s finding that Espino was not a union agent, and we hereby
affirmthat finding.

Thus, the applicabl e standard for statenents nade by Espino and
ot her union supporters herein is whether their conduct was so aggravat ed
that it created an atnosphere of fear or reprisal naking free choice
inpossi ble. (Ace Tomato Gonpany, Inc., supra, 12 ALRBNo. 20; T. Ito &
Sons Farns, supra, 11 ALRB No. 367 NL.R B. v. Advanced Systens, |nc.
(9th dr. 1982) 681 F.2d 570 [110 LRRM 2418].) The test to be applied

i n determning whet her nonparty conduct is coercive is an objective,
LEEEEEEEErrrry

FEEEEErrrrrrrr

¥\ also note that under the National Labor Relations Act (NLRA) an
enpl oyer can voluntarily recogni ze a union sol ely on the basis of union
support expressed by a ngjority of enpl oyees signing authorization
cards, whereas under the Agricultural Labor Relations Act (ALRA),
aut hori zation cards nerely provide a show ng of interest sufficient to
hol d a representation election. (In Harry Carian Sales (1980) 6 ALRB
No. 55, enforced, Harry Carian Sales v. ALRB (1985) 39 Cal.3d 209, this
Board did rely on authorization cards to establish that a majority of
enpl oyees supported the union. However, Carian involved rare
ci rcunst ances in which the enpl oyer's egregi ous unfair |abor practices
nade a free and fair election inpossible.) Thus, an enpl oyee's deci sion
to sign or not to sign an authorization card has a greater significance
under the NLRA than under the ALRA
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not a subjective, test.?

V¢ find that the IHE erred in concluding that, before he voted,
Juan Torres hinsel f understood that the Union could not cause himto | ose
his job if he failed to cast his vote for the Union. The issue was not
Torres' subjective feeling, but rather whether an enpl oyee woul d reasonabl y
feel coerced by a co-enpl oyee's statenent that his job woul d be taken awnay
if he failed to vote for the Uhion, or whether he woul d be able to eval uate
the statenent as nere canpai gn propaganda. V¢ al so conclude that the I HE
erred in conparing the union adherents' statenents herein to statenents in
prior cases which we found to be nerely descriptive of a union shop
agreenent. The instant case, like Triple E is distinguishable fromJack

or Marion Radovich (1976) 2 ALRB No. 12, in that here there is no existing

contract containing a union security provision; hence, the Board cannot
reasonably infer here that enpl oyees were famliar with the clause and its

effects. (Triple E Produce Corp. v. ALRB, supra, 35 Cal.3d at p. 51.)

Neverthel ess, we affirmthe |HE s ultimate concl usion that the
uni on supporters' threats of job loss for failure to vote for the ULFW
failure to sign an. authorization card, or failure tojoin the Lhionif it
won the election, did not create a general atnosphere of fear and repri sal

rendering free choi ce of a

9"Thus, in assessing the effect of the threat, we do not inquire into the
subj ective individual reactions of a particul ar enpl oyee or group thereof,
but rather determne whether the statenments, considering the circunstances
surroundi ng their utterance, reasonably tended to create an at nosphere of
fear and coercion.” (Triple E Produce Gorp. v. ALRB, supra, 35 Cal.3d at
p. 55.)
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representative inpossible. The policy of this Board and the NLRB of
according | ess weight to canpai gn conduct which is not attributable to
the union or the enpl oyer

... credits enployees wth the ability to give true weight to
the possibly inpul sive allegations of fell ow enpl oyees i1 nduced
by the heat of a canpaign. The Board [ NLRB] recogni zes t hat
because, as a practical natter, uni ons and enpl oyers cannot
prevent msdeeds or msstatenments by those over whomthey have
no control, a rule which gives the 'same wei ght to conduct by
third persons as to conduct attributable to the parties [woul d]
substantially dimnish . . . the possibility of obtaining quick
and conclusive election results . . . .' [Gtation omtted.]
NL RB v. Sauk Valley Manufacturing Go., Inc., supra, 486 F. 2d
1127, 1131, n. 5.)

The job-l1oss statenents herein are distinguishable fromthe

threats nade to enpl oyees by union organi zers in Triple Ethat if

enpl oyees did not vote for the UFWthey woul d be replaced in their jobs
by uni on people. The CGalifornia Suprenme Court found that the

organi zers' threats in Triple E were pervasive and carried a reasonabl e
inplication that the uni on woul d know of each worker's vote and woul d

exerci se sone control over job tenure. (Triple E Produce Gorp. v. ALRB,

supra, 35 CGal.3d at p. 51.) In contrast, the statenents herein were nade
by co-enpl oyees with no authority to speak as agents of the Union. Ve
are unwi I ling to hold the Unhion accountabl e for enpl oyees' statenents
which it neither authorized nor condoned.

V¢ al so distinguish the threats nmade herein fromthe threats

nade in T. Ito & Sons Farns, supra, 11 ALRB No. 36, by co-enpl oyees,

during the voting process, that they woul d physically beat enpl oyees and
call the Inmgration and Naturalization Service if they failed to

support the union. In
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Itothe timng of the threats, their violent nature, and the obvi ous
ability of the perpetrators to carry themout, persuaded the Board t hat
the threats created a coercive atnosphere affecting free choice. Here,
however, the enpl oyees had no actual or apparent ability to carry out
their threats.

V¢ find the threats made in the instant case to be nore closely
akin to those nade in two NLRB cases, Central Photocol or GConpany, |nc.
(1972) 195 NLRB 839 [79 LRRM 1568] and Bancroft Manufacturing Co. (1974)
210 NLRB 1007 [86 LRRM 1376]. In Bancroft, a uni on organi zer tol d

enpl oyees that if they did not vote for the union they woul d be fired or
laid of f. A though the threats were nade by a party representative, the
NLRB uphel d the election after finding that enpl oyees woul d be able to
evaluate the threats as canpai gn propaganda, and that the reprisals
referred to in the statenents were not within the union's power to carry

out. In CGentral Photocol or, the NLRB uphel d an el ecti on where uni on

supporters had threatened enpl oyees that the union, if it won the

el ection, woul d pressure enpl oyees who had voted against it to join the
union or face losing their jobs. The NLRB concluded in Central

Phot ocol or--as we concl ude herei n—+hat the nonparty conduct was not so
aggravated as to create a general atnosphere of fear and reprisal
rendering free choi ce inpossible. V¢ conclude, therefore, that the

el ection shoul d not be set aside on the basis of the alleged threats of

| oss of enpl oynent.”

7\ affirmthe |HE s decision to exclude, as inadnissible hearsay,
a decl aration fromenpl oyee Martin Rodrigues which the

(fn. 7 cont. on p. 13)
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Al eged Threats of Physical M olence and Inti mdati on

O June 21, the day before the el ection, Agri-Sun conducted a
neeting after work in which it provided beer for the enpl oyees and
engaged i n sone canpai gning. Juan Torres testified that he drank three
or four beers at the neeting and that afterwards he and a group of ot her
workers went to a usual gathering place called Chappa' s Market, where
they continued drinking. After a while, UFWrepresentative Hinberto
Gonmez arrived and told the enpl oyees they should all go hone because
they were getting drunk. Instead of going hone, a nunber of the workers
went on to Johnny's NMarket where they continued drinking. Torres
testified that a group of workers gathered around hi mat Johnny's and
asked why he no | onger supported the Lhion. He stated that one worker
called hima son-of-a-bitch and that he felt threatened because sone of
t hem | ooked angry.

Lupe Gonzal es, a forner supervisor who no | onger worked at
Agri-Sun, testified that the workers present at Johnny's, including
Torres, were intoxicated. He stated that when he arrived, several nen
had Torres "pinned to a car” and Torres was cryi ng and shaking. Wen
the group with Torres broke up, (onzal es stated, he (Gnzal es) got angry

and pushed one of the nen aside.

(fn. 7 cont.)

Enpl oyer sought to introduce as corroboration of alleged co-enpl oyee
threats. The reliability of the declaration was especial |y questi onabl e
since it constituted "doubl e hearsay"—that is, the declaration itself
was hearsay and it al so purported to quote statenents nade by ot her
persons. ontrary to the Enpl oyer's argunent, the decl aration does not
fall wthinthe "state of mnd" exception to the hearsay rul e, since
Rodri gues’ subj ective state of mnd was not, and shoul d not be, at

i ssue.

13.
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Ruben Al ej andro, Gonzal es cousin, grabbed Gonzal es and stopped him
telling himnot to start any troubl e.

UFWrepresentati ve Hunberto Gonez testified that when he
arrived at Johnny's, Juan Torres was so intoxicated that he coul d not
wal k.  He was | eani ng agai nst an aut onobi | e because he coul d not stand
up, and as soon as he stepped anay fromthe car he would fall. Gonez
descri bed Torres' speech as "totally abnornal " and his condition as

"totally emotional ," and said he advised Torres to get a ride from
soneone and go hone.

Gonez stated that his nmain concern was that the el ection was
going to be held early the next norning and the enpl oyees had to show up
for work. He said he broke up the gathering and told all the workers to
go hone. Several other enpl oyees who were present at the gathering
confirned that Gonez told the workers to stop drinking and go hone.

VW affirmthe IHE s findings and concl usi ons about the
i nci dent at Johnny's. The evidence fully supports his factual findi ngs
that Torres was not physically touched or threatened, that there was a
vehenent argunment that stirred enotions but did did not inti mdate
anyone, and that Gonez' actions in dispersing the workers and getting
themto go hone showed the workers that the Union di sapproved of their
behavi or. Therefore, we conclude that the conduct of union supporters
at Johnny's on the night before the election did not tend to affect the
results of the election. (Ace Tomato Conpany, Inc., supra, 12 ALRB Nb.
20; T. Ito & Sons Farns, supra, 11 ALRB No. 36; NL.RB v. Advanced
Systens, Inc., supra, 681 F. 2d 570.)

14.
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Board Agent's Al eged M sconduct
The Board stated in Goachella Gowers, Inc. (1976) 2 ALRB No.

17 that its agents should not only be free of bias but should refrain
fromany conduct that would give rise to an inpression of bias. Board
agent m sconduct requires the setting aside of an election if the

conduct is "sufficiently substantial in nature to create an at nosphere

whi ch renders inprobabl e a free choice by the voters.” (Bruce Church,

Inc. (1977) 3 ALRB No. 90, as quoted in Ace Tonmato Conpany, Inc., supra,
12 ARB No. 20, at p. 12.)

Ed Perez, the Board agent in charge of the el ection herein,
testified that during a lull in the el ection when no one was voting, he
had a conversation with el ecti on observers during whi ch he answered
their questions about the functions of the ALRB. As he was expl ai ni ng
the Agency's el ectoral process to the observers, he said he enjoyed his
j ob because he was responsi bl e for providing a procedure by whi ch peopl e
could participate in the denocratic process. He told the observers that
it made himfeel good that sone of the people were casting a vote for
the first tine. Perez testified that he never said he was pl eased t hat
they were casting a vote for the Lhion, but only that he was pl eased
about the process itself. He said that he used his father as an exanpl e
of soneone who was a farmworker at a tinme when the ALRB did not exi st
and farmworkers did not have the opportunity to participate in the
denocratic process. However, he did not use Agri-Sun or the UFWas
exanpl es during his explanation of the process.

Jose Mesa, an observer for the Enpl oyer during the
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el ection, testified that during his expl anation, Perez used the word
"slavery" to describe the condition of farmworkers before the | aw
permtted representation el ections. Subsequently, however, Mesa shifted
his testinony to state that Perez used the term"slavery” in regard to
Agri-Sun requiring workers to remain sitting for eight hours wth
nothing to do, and that Perez also told themsuch a practice was illegal
and that they coul d sue "the Conpany .

Perez deni ed making any reference to slaves or slavery. He did
not recall any of the observers tal king to himabout Agri-Sun requiring
workers to sit for eight hours, and he denied suggesting to the workers
that they should file charges agai nst the Conpany. Perez’ testinony was
corroborated by Tony Sanchez, another Board agent who was present during
the el ecti on.

The | HE credited the testinony of Perez, whomhe found to be
an honest and straightforward wtness. He credited Perez’ denial that
he ever used the term"slavery" or "slaves" and believed that Perez
testinony about his explanation of Board processes accurately described
what was said. Regarding Mesa's testinony that Perez said "they coul d
sue the Gonpany” for requiring workers to renain seated for eight hours,
the | HE bel i eved the worker's conpl aint was nade and that Perez
responded, but not that he told themAgri-Sun had violated the | aw and
shoul d be sued. Had that been his response, the | HE reasoned, then

Perez ' tone woul d have been nore accusatory when he di scussed the
LELTEEEELLrrrd

THETEEErrrrrrry
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i nci dent with supervisor George Howard after the el ection.¥

I nstead, Perez sinply acknow edged that he had recei ved a conpl ai nt.
The | HE believed that what Perez nust have told the worker was that if
the Gonpany had mstreated its enpl oyees, then they woul d have | egal
recourse W th another governnental agency. This construction was borne
out by Mesa's testinony that Perez said the workers "coul d,” not
"shoul d," sue.

V¢ affirmthe IHE s factual findings concerning this incident,
as they are well supported by the record. Ve also affirmthe IHE s
conclusion that nothing in Perez' explanation of Board processes
i ndi cated a prounion or anti-enpl oyer bias or woul d create an i npression
of bias in the mnd of a reasonable |istener. Thus, we concl ude that
Board agent Perez did not engage in any conduct whi ch rendered
i nprobabl e a free choice by the voters in this election. (WIIiamBuak
Fruit Gonpany, Inc. (1987) 13 ALRB No. 2; Ace Tormato Conpany, Inc.,
supra, 12 ALRB No. 20.)

D sposition of the Case

The | HE was unable to recormend a. final disposition of the
el ection petition, since the challenges to the ballots of two di scharged
workers were unresol ved at the tine his Decision issued. However, the
eligbility status of the two workers, Atanaci o Zuni ga and Raul Espi no,
was recently resolved in our Decision in Agri-Sun Nursery (1987) 13 ALRB
No. 10. In that

Y'oward testified that, during a neeting with Perez after the
el ection, Howard brought up the subject of the workers being nmade to sit
for eight hours. Howard stated that Perez told hi ma worker had
conpl ai ned of the incident during the election, and Hward wanted to
explain the natter to Perez.

17.
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Decision, we found that the enpl oyer had unl awful |y di scharged Zuni ga
and Espino on April 18, 1985, because of their protected concerted
activities. The evidence in that case clearly indicated

that bot h enpl oyees woul d have been enpl oyed during the voting
eligibility period but for their unlawful discharge.? Therefore,

we wll direct the Regional Drector to open and count their

bal lots. (Karahadian & Sons, Inc. (1979) 5 ALRB No. 19.)

As we are affirmng the | HE s recommendation to overrul e the
challenge to Carol Howard's ballot, we wll also direct the Regional
Drector to open and count Howard' s ball ot .

CROER

The el ection objections filed herein are hereby
di sm ssed.

The chal l enges to the ballots of Raul Espino, Carol Howard and
Ant anaci 0 Zuniga are hereby overruled. The Regional Drector is
directed to open and count the af orenenti oned chal | enged bal | ots and
thereafter to prepare and serve upon the parties a revised Tally of
Bal | ot s.

Dated: MNovenber 17, 1987

JGN P. MOCARTHY, Menber

| VONNE RAMCS R CHARDSON,  Menber

9 Inthe unfair labor practice hearing, George Howard testified
that Agri-Sun generally conducted |ayoffs in January, February, March,
|ate June or early July, and md- to late August or md- to late
Septenber. S nce the election took place on June 17, the eligibility
period was not a period when enpl oyees woul d have been on | ayoff.
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CHAl RVAN DAV D AN Goncurri ng:

Li ke ny col | eagues, | also find that the grounds asserted
here are not sufficient to warrant setting aside the election. M
decision, not easily nade, is based on a careful reading of the record.
A though | have serious concerns about sone of the events whi ch
transpired prior to the election, | do not believe the el ection
at nosphere was so tainted that a 'fair and free el ecti on was
| npossi bl e.

| begin by recogni zing the | ong-standing policy of the
National Labor Relations Board (NLRB), as well as that of the
Agricultural Labor Relations Board (Board or ALRB), which accords |ess
wei ght to election interference by rank-and-file enpl oyees than to
conduct attributable to one of the parties. (See, e.g., Seak House

Meat Go. (1973) 206 NLRB 28 [84 LRRM 1200]; S & J Ranch, Inc. (1986) 12

ALRB No. 32.) But another conpelling policy consideration is the
absol ute freedomof choi ce that nust be assured to enpl oyees in

sel ecting a bargai ning representati ve.

19.
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Therefore, ny ow focus in such matters is not solely on whether it can
be shown that one of the parties is responsible for objectionable
conduct, but rather whether conduct, whatever the source, created such
an atnosphere of fear and coercion that the concept of a fair and free
el ection was rendered neani ngl ess. As expressed by the Third Arcuit
Gourt of Appeals, "[I]f the conduct, though that of a nere Uhion
adherent and not that of a Uhion agent or enployee, is sufficiently
substantial in nature to create a general environnent of fear and
reprisal such as to render a free choi ce of representation inpossibl e,

then it wll require the voiding of the election.” (Zeiglers Refuse

ol lectors, Inc. v. National Labor Relations Board (3d dr. 1981) 639
F.2d 1000 [106 LRRV 2333].)

In applying those principles, | believe it is incunbent upon
the Board to closely scrutinize all allegations of preelection threats
inlight of the nature of the threats, the timng of the threats vis-a-
vis actual balloting, the nunber of threats in relation to the size of
the electorate, whether the threats were of the type that woul d |ikely
be di ssemnated anong the work force and, finally, the cl oseness of the
vot e.

Enpl oyees Jose Mesa and Juan Torres voted in the el ection.
They testified that they clearly understood the "threats" to nean that
continued enpl oynent was contingent upon their joining the Union shoul d
it prevail in the election. Athough Ladi sl ao Echeverria was not in the
country at the tine of the election, he al so understood that "[0] nce
the Union cane in, that only those that were in the Ui on woul d be

there. And

20.
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all who were not in the Uhion would be [taken] out of work."Y
Moreover, the record does not prove, nor even suggest, that
the verbal threats were backed up by actual or threatened viol ence.
Uhlike the situations in Sonoco of Puerto Rco, Inc. (1974) 210 NLRB
493 [86 LRRM 1122] and D anond Sate Poultry Go., Inc. (1953) 107 NLRB

3 [33 LRRM 1043], there is no show ng that enpl oyees were threat ened
w th serious physical harmif they failed to vote for the Lhion. ly
one enpl oyee, Juan Torres, nanifested any senbl ance of fear, but that
occurred under circunstances in which his enotions nay have had little
todowth his sentinents either for or agai nst the Union.

As there is insufficient evidence to indicate that any
voters, including Torres, were, or reasonably coul d have been,
intimdated to the point of voting contrary to their own convictions, |
do not find a general atnosphere of fear and confusi on which, by an
obj ective standard, woul d serve to invalidate the el ection.

Dated: MNovenber 17, 1987

BEN DAM O AN Chai r man

YM col | eagues are quite correct in holding that the statenents in
question herein nust be neasured by an objective standard.
Neverthel ess, | believe it is useful to consider the declared
subj ective effect of those sane statenents i nasmuch as such evi dence is
avallable. It is clear to ne fromny reading of the record that none
of the wtnesses who was an object of threats fromfell ow enpl oyees
bel i eved that a Unhion victory would autonmatically serve to end his
enpl oynent .

21
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CASE SUMVARY

Agri-Sun Nursery 13 ALRB No. 19
UFW Case No. 85-RG4-F

| HE DEQ S ON

O June 17, 1985, a representation el ecti on was conduct ed anmong t he
agricul tural enpl oyees of the Enployer. The final tally showed 18 votes
for the Lhited FarmVWrkers of Anerica, AFL-Q O (UFWor Wnion), 17 votes
for no union, and 3 unresol ved chal | enged ballots. Two of the chal | enges
I nvol ved enpl oyees who were di scharged before the el ecti on but whose
termnations were the subject of unfair |abor practice charges; the
Regional Drector reconmended that no action be taken on those two
bal | ots pending resol ution of the unfair |abor practice charges. An
evidentiary hearing was held on 5 of the Enpl oyer's el ecti on obj ections
as well as the issue of the third challenged ballot. Follow ng the
hearing, the Investigative Fbaring Examner (IHE) concl uded that the
chal l enge to Carol Howard shoul d be overrul ed for failure of proof that
she was a supervisor. The IHE al so concl uded that uni on supporters

preel ection threats of job loss for failure to vote for the Union,
failure to sign an authorization card, or failure tojoin the Lhionif it
won the election, did not create an atnosphere of fear and repri sal
rendering free choice in the election inpossible. The | He further

concl uded that neither the petitioning union nor its supporters engaged
in or condoned threats of physical violence or intimdation tending to
affect the outcone of the election. Fnally, the |HE concluded that the
Board agent in charge of the el ection had not denonstrated prouni on or
anti -enpl oyer bias while explaining Board el ection processes to el ection
observers during a lull in the voting. Thus, the | HE recormended that al
of the Enployer's el ection objections be dismssed, and that the
chal l enge to Carol Howard be overrul ed and her vote counted. The | HE was
unabl e to recormend that a newtally formthe basis for certification of
the election results since the challenges to the ballots of the two

di scharged enpl oyees were still unresol ved.

BOARD DEA S ON

Appl ying recent National Labor Relations Board (NLRB) precedent, the
Board concl uded that the status of the enpl oyees who nade preel ection
threats of job | oss was only that of union supporters, not union agents,
and that therefore the applicable standard for their conduct was whet her
it was so aggravated that it created an atnosphere of fear or reprisa
naki ng free choice in the election inpossible. A though the Board
overruled part of the IHE s anal ysis of the union adherents' conduct, the
Board affirmed the I1HE s ultimate conclusion that the conduct did not
render free choice inpossible. The Board also affirned the |HE s

concl usion that neither the Union nor its supporters had engaged in or



condoned threats of physical violence or intimdation tending to affect
the outcone of the election. The Board further affirned the |HE s

concl usion that the Board agent in charge of the election did not

exhi bit prounion or anti-enpl oyer bias during his discussion with

el ection observers. The Board al so affirned the | HE s recomrendation to
overrule the chal l enge to Carol Howard' s ball ot.

The Board noted that the voting eligibility status of the two di scharged
enpl oyees whose bal | ot s were chal | enged had been resol ved in the Board's
Decision in Agri-Sun Nursery (1987) 13 ALRB Nb. 10, wherein the Board
found that the Enpl oyer had unl awful |y di scharged the two workers
because of their protected concerted activity. S nce the evidence in
that case clearly indicated that both enpl oyees woul d have been enpl oyed
during the voting eligibility period, but for their unlawul discharge,
the Board overruled the challenges to their ballots.

The Board therefore dismssed the Enpl oyer's el ecti on objections and
directed the Regional Drector to open and count the ballots of Carol
Howard and the two di scharged workers, and thereafter to prepare and
serve upon the parties a revised Tally of Ballots.

* * *

This Case Summary i s furnished for infornation only and i s not an
official statenent of the case, or of the ALRB.

* * *
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JAMES WLPVAN | nvestigative Hearing Exam ner:

This case was heard by ne on March 19, 20, 21, 1986 in
Fresno, Galifornia.

A Petition for Certification was filed by the Uhited Farm
Vorkers of Arerica, AFL-AQ on June 17, 1985, seeking to represent all
agricultural enployees at Agri-Sun Nursery in Selnma, Galifornia. (GC
Ex. 1-C) Thereafter, on June 22, 1985, the Agricul tural Labor
Rel ations Board conducted an H ection anong t hose enpl oyees. (G C Ex.

1-E) The results were:

U-W 18
No Uhi on 14
LUhresol ved Chal | enged Bal | ot's 6
Tot al 38
GC E. 1-H

Because there were enough chal | enged ball ots to affect the
outcone of the election, the Regional Drector investigated and i ssued
hi s Recormendation that three chal |l enges be denied and the ball ots
counted and that one chall enge (to enpl oyee Carol Howard) be sustai ned
and the ballot not counted. (GC Ex. 1-K) The renai ning two
chal | enges i nvol ved enpl oyees who were termnated before the el ection
but whose termnati ons were the subject of unfair [abor practice
charges. The Regional Director recormended that no action be taken on

those bal | ots pending resol ution of the charges.?

Those charges resulted in a conpl ai nt and subsequent hearing, and are
now pendi ng before Admnistrative Law Judge for decision. (Case No. 85-
(E-64-D) dven the outcone of the instant proceeding, their
disposition wll determne the outcone of the el ection.
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The enpl oyer excepted only to the portion of the
Recommendat i on whi ch sustai ned the challenge to Carol Hward. (GC Ex.
1-L.) The Executive Secretary thereupon ordered that the three
bal l ots to which no exceptions had been taken be opened and count ed.

This was done and a revised tally i ssued show ng:

UFW 18
No Uhi on 17
Lhresol ved Chal | enged Bal | ot s 3
Tot al 38
GC E. 1-N

O February 7, 1986, the Board issued its Qder refusing to
accept the Regional Drector's Recommendati on with respect to Carol
Howard and directing that a hearing be held to resol ve the chal | enge.
(GC Ex. 1-P.)

Meanwhi | e, the enpl oyer had filed a nunber of tinely
objections to the conduct of the election. (GC E. 1-J.) On
February 7, 1986, the Executive Secretary issued an O der setting four
of those objections for hearing and dismssing the rest. (GC E. 1-
0.) The enpl oyer requested Board review of the di smssed objections.
(GC Ex. 1-S) Thereafter, the Board ordered the hearing on
obj ections to be consolidated wth that on the chall enged bal | ot and
eventual |y ordered that one of the di smssed objections be heard.

(GC Exs. 1-T and 1-X)

As aresult, six issues were presented to ne for hearing and
resol uti on:

1. Wiether Carol Howard was a supervisor, and therefore
ineligible to vote.

2. Wether the ALRBinterfered wth the fair operation of
the el ection and denonstrated bias in favor of the United Farm Wrkers
by telling eligible voters at the pre-el ection conference
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that it would help the Uhion if they said bad things about a neeting
they had had wth George Howard and, if such m sconduct occurred,
whether it tended to affect the outcone of the election.

3. Wiether the ALRBinterfered wth the fair operation of the
el ection and denonstrated bias in favor of the UFWby telling eligible
voters during the election that the Enpl oyer treated its enpl oyees |ike
sl aves and had t hreat ened enpl oyees and by encouragi ng enpl oyees to take
the Enpl oyer to court and, if such msconduct occurred, whether it tended
to affect the outcone of the el ection.

4. Wether the ARB interfered wth the fair operation of the
el ection and denonstrated bias in favor of the UFWby telling eligible
voters during the el ection that seeing people vote in el ections was good
because before there was no union, thereby inplying that enpl oyees shoul d
vote for the union and, if such msconduct occurred, whether it tended to
affect the outcone of the election.

5. Wiether the UFWinterfered wth the fair operation of the
el ection by engagi ng in and condoni ng threats of physical viol ence and
intimdation and, if such msconduct occurred, whether it tended to affect
the out cone of the election.

6. Wiether Petitioner threatened eligible voters wth | oss of
enpl oyment if they failed to vote for the union and, if so, whether such
conduct affected the outcone of the election.

Both the enpl oyer and the union participated fully in the
hearing and both filed post hearing briefs. The General



Gounsel participated in the portion of the hearing concerned wth the
conduct of Board agents, but filed no post hearing brief.

Uoon the entire record, including ny observation of the
W tnesses, and after careful consideration of the arguments and briefs
submtted by the parties, | nake the follow ng findings of fact and
reach the fol |l ow ng concl usi ons of |aw

l. JUR SO CTI QN

Agri-Sun Nursery is an agricultural enployer wthin the neani ng of
section 1140.4(c) of the Act, and the Lhited FarmVWrkers is a | abor
organi zation wthin the nmeani ng of section 1140. 4(f).

[1. NMATTERS D SPCSED GF AT HEAR NG

Two of the six issues were di sposed of by rulings nmade during
t he heari ng.

| granted the union's notion to dismss the objection concerni ng
possi bl e Board Agent misconduct at the pre-election conference (Issue No.
2). (Il: 17.) The testinony of Juan Torres, the enployer's only wtness
on the issue, was that when the enployer's alleged threat to cl ose the
nursery if the union won the el ection cane up during the conference, the
Board Agent cautioned the enpl oyees whomhe intended to question that "...
the inportant thing was to tell the truth whether he [the enpl oyer] had
acted badly ... so that the election could be carried on or take pl ace."
(I: 28.) That uncontradi cted statenent establishes that the Agent was
engaged in an unbi ased attenpt to search out the truth. There is nothing
to indicate otherw se.

Additionally, | granted the enployer's notion to dismss the
union's challenge to Carol Howard. (I11: 39.) The UFWwas unabl e to

produce evi dence that she possessed the standard indicia
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of supervision as described in Labor Code section 1140.4(j). Her
behavi or at the election and during the canpaign is no nore indicative
of supervisory status that it is of the strong anti-uni on bent of an
enpl oyee who enjoys sone foll ow ng anong his or her co-workers.

[11.  THREATEN NG CONDUCT

A Introduction

Two of the four renaining issues involve all eged

threats: e of physical violence or intimdation (Issue No. 5) and the
other of loss of enploynent for failure to vote for the union (Issue No.
6) .

The legal rul es by which threatening conduct is to be judged
are wel |l established. An election wll be set aside upon proof of
m sconduct sufficient to create an atnosphere of fear or reprisal
renderi ng enpl oyee free choice inpossible. (Triple E Produce Corp. v.
ALRB (1983) 35 Cal.2d 42; T. Ito & Sons Farns (1985) 11 ALRB No. 36;
Price Brothers Conpany (1974) 211 NLRB 822.) The party seeking to

overturn an el ection bears a heavy burden of proving by specific

evi dence that the msconduct occurred and that it affected the outcone
of the election. (Bright's Nursery (1984) 10 ALRB No. 18; TW Farns
(1976) 2 ALRB No. 58.) The determnation of whether conduct is

threatening or coercive is to be based on an obj ecti ve assessnent of
whether it reasonably tends to interfere with voter free choice rather
than on the subjective reactions of the enpl oyee or enpl oyees i nvol ved.
(Triple E Produce Gorp. v. ALRB, supra; T. Ito & Sons Farns, supra;
Save-On-Drugs, Inc. (1977) 227 NLRB 1638.)
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M sconduct attributable to union supporters or workers is
entitled to less weight than that attributable to union agents or

representatives. (Ace Tomato Gonpany (Qctober 21, 1986) 12 ALRB No. 20;

M easant Valley Vegetable (o-op (1982) 8 ALRB No. 82; Sonoco of Puerto

Rco, Inc. (1974) 210 NLRB 493.) That is so because enpl oyees attach

| ess significance to the possibly inpul sive actions of their co-workers
and because unions [and enpl oyers] cannot, as a practical natter,
prevent msdeeds and msstatenents by those over whomthey have little
or no control. (NLRBv. Sauk Valley Manufacturing Go., Inc. (9th Qr.
1973) 486 F.2d 1127, 1131, fn. 5.)

Aven that there is one standard for the msconduct of a party
and a sonewhat different one for that of non-parties, it is best to
begi n by determ ning whether or not the threats here alleged are
attributable to the UFW
B. Whion Responsibility

The only union official involved in the organi zati onal canpai gn
was the Manager of the UFWs Gape and Tree Fruit D vision, Hiunberto
Gonez. He was the one who initially net wth the workers interested in
unioni zation and it was he who |ater went to the nursery to canpai gn for
the union. He conducted the canpai gn neeting at Chappa' s Market at
whi ch one witness testified to being told that those who did not vote
for the union would lose their jobs. And Gonez was al so present at
Johnny' s Market the night before the el ecti on when enpl oyee Juan Torres
was al | egedly abused and physically intimdated. There is, however,

nothing to inplicate himin the msconduct alleged to have



occurred on either occasion. No one testified that he ever said -- at
Chappa' s or el sewhere -- that enpl oyees woul d | ose their jobs unless
they voted for the UPV The one enpl oyee who testified about the
neeting at Chappa' s attributed the | oss of job cormments to two fellow
workers and coul d not recall whether Gonez was even present at the tine,
but did recall having been at the neeting for an hour or so before he
arrived. As for the alleged intimdation of Juan Torres, all of the

W tnesses agreed that Hunberto Gonez had acted to cal mthe situation,

al though there is sone disagreenent as to the steps he took.

The enpl oyer al so asserts that Raul Espino —a forner enpl oyee
who is alleged to have threatened others with the | oss of their jobs and
possi bly to have been involved in the Torres incident -- was an agent of
the UFW

Espi no was anong those who originally went to the Union for
assi stance, and he attended nost of the canpai gn neetings at Chappa' s
Market. But he was not a nenber of the organi zing coomttee; and, while
he did speak up at neetings, he had no official role in conducting them
Wien he was di scharged shortly before the el ection, the uni on undert ook
torepresent him but at no point didit act to create the inpression
that he represented it; nor did he claima representative capacity wth
the UFW

Espino's invol venent in the el ection and wth the Union is not
enough to nake hi man agent under traditional apparent authority
principles as interpreted and applied by the Board in San D ego Nursery
(1979) 5 ALRB No. 43 and P easant Valley Vegetable Co-op, supra. Hs

relationship wth the UFWwas, if



anyt hi ng, weaker than that of the enpl oyees in those cases, none of whom
were found to be union agents or representatives.

S nce the conduct and comments here at issue cannot be
attributed to the UPW what occurred nust be judged according to the
standards applicable to non-party partici pants.

But before doing that, it is necessary to address the union's
argunent that | amwthout authority to consider non-party m sconduct
because of the wording contained in the orders setting the objections
for hearing. Those orders direct ny inquiry, in one instance, to:

"Wet her the IFWinterfered with the fair operation of the election by
engagi ng in and condoni ng threats of physical violence and intimdation

" (GC Ex. 1-0); and, in the other, to: "Wether Petitioner
threatened eligible voters wth | oss of enploynent if they failed to
vote for the union..." (GC Ex. 1-X) Neither speaks of possibl e non-
party m sconduct .

Wile it istruethat aliteral reading of the two Oders woul d
indicate that only UFWconduct be investigated, | decline to interpret
ny nandate so narrowy. The enpl oyer objections whi ch engendered the
Qders read, in each instance: "The UFW through its agents,
representati ves and supporters, interfered ..." (GC Ex. 1-J,
objections 12, 14 & 15.) The supporting declarations flesh out the
neani ng of those objections by describing the statenents and conduct of
union supporters. At hearing, no attenpt was nmade to confine the
evidence to the acts and statenents of UFWagents. Both enpl oyer and
union w tnesses were allowed fully to describe, deny and controvert

i nci dent's invol ving



per sons who obvi ously had no status beyond that of active union
adherent s.

| therefore cannot accept the union's argunent. | read the
words "Petitioner" and "UFW as broadly as they were used in the
underlyi ng objections —to include union supporters as well as union
agents and officials.

C Threats of Loss of Enploynent for Failure to Support the
Lhi on (Issue No. 6)

Fi ndings of Fact. The enpl oyer introduced evidence from

three enpl oyees on this issue: Juan Torres testified that at one tine
or another he was told by Raul Espi no, Rai nundos Lopez, Jose R onez
and Al berto Gonez that if he did not vote for the union, he would | oss
hi s job.
Torres was a difficult wtness. He had troubl e expl ai ni ng
hi nsel f, focusing on questions being asked, and recal ling events
clearly. In spite of this, | do believe that—+n one formor another--
the comments he described were nmade by at | east some of the enpl oyees he
i dentifi ed.
| medi ately after recounting what had been sai d, he was

asked:

Q (By M. Hpp) M. Torres, as far as at the tine that the

statenents were said, and this was before the el ection, as far

as you knew coul d the Unhion do that?

A A first | personally did not know Afterwards | began to see
by nyself that probably it could not be. (I: 42. )

The record was never clarified to indicate whether "afterwards" neant
"after the election" or "after he 'at first’ heard the statenent, but

before the el ection,” and there is nothing to nake
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one construction nore persuasi ve than the other.? S nce the burden of
establ i shing the seriousness of the threat is with the enpl oyer, | am
obliged to adopt the latter construction and find that before he voted
Torres understood that his job was not in jeopardy.

Jose Mesa testified that A berto Gonez, Rai nundo Lopez and
Lupe Santillan, anmong others, told himthat, "If the uni on won, they
were going to fire ne and ny brother and all those who were along wth
ne." (l: 120.) He later explained that he (and his brothers)
understood the statenent to nean, "That if the union won and that if I
wanted to continue working I woul d have to join the union or else |
woul dn"t continue working. That is what | understood.” (I: 128.) |
have no reason to doubt his testinmony and | therefore find that the
comments were nade and under st ood as descri bed.

Ladi sl a0 Echeverria testified that at a neeting held at

Chappa’' s Market early in the canpai gn, Raul Espi no and Jose Santillan
said to him "That if one did not vote one was going to be taken out of
work." (I: 77.) Monents later, he elaborated, "That if we did not vote

for the union they were going to fire us fromwork." (I: 78.) (enphasis

supplied) But then he shifted his testinmony to say, "[T]hey woul d say

that once the union cane in, that only those that were in the uni on

woul d be there. And all who were not in the union woul d be taking (sic)

out of work.

“That Torres shifted his all egi ance away the union shortly before the

el ection indicates that he may have cone to this understandi ng before
the el ection or, at least, that he was not overly intindi ated by what he
had hear d.
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(enphasis supplied) (I: 78.) Mnutes |ater he was asked:
Q (by M. Hpp) And did Raul [Espino] say anything to you
about what if anything woul d happen if you didn't sign the
[aut hori zation] card?

A WIlI, that if we didn't doit or if | didn't doit, | was
going to lose the job. (I: 81.)

This was followed by a return to his original statement, "That if we
didn't vote ... they were going to fire us fromthe job." - (1: 81.)
Later in his testinony he indicated that Santillan had nade a siml ar
cooment to himat work. (I: 93-94.)

Havi ng observed Echeverria s dameanor while testifying, | am
convinced that he was unaware that each tinme he described what he had
heard, he gave it a different neaning. He was sinply unabl e to make the
verbal distinctions necessary to an accurate and hel pful description of
whatever it was that he heard, and honestly believed that he was repeating
the sane thing over and over.

Fromsuch testinony it is inpossible to extricate what was
actually said. | amtherefore once again obliged to fall back on the
burden of proof and adopt the least incrimnating interpretation. |
therefore find that he was told that, if the union won, those who were not
or did not then becone nenbers woul d | ose their jobs.

At one point Escheverria testified that he considered Raul
Espinos coments about |oss of enpl oynent intimdating because of his
violent reputation. (I: 96.) Inits brief, the enpl oyer picks up on this
theme and argues that Espino’'s reputation was enough to infuse his
coments w th an unaccept abl e el enent of coercion.

Wil e a union adherent's propensity to viol ence woul d
-12-



indeed be relevant in evaluating threats of physical harmor intimdation,
it has no | ogical connection to the comments here at issue which were
confined to the union's use of its power to secure the di scharge of those
who vote against it. In so far as Escheverria believed otherw se, his
bel i ef does not neasure up to the objective standard to be applied in

det ermni ng whet her conduct is coercive. (Triple E Produce v. ALRB, supra;

Save-Oh Drugs, Inc., supra.) Hs unwarranted belief, together with his

unjustified opinion that Espino was a union representative (1: 84), explains
the skittishness which caused himto | eave early for Mexico to avoid bei ng
involved in the election. (I: 84.)

Anal ysis and Gonclusion. GComments directed to the

adver se enpl oyment consequences of failing to support unionization car. run
the gamut from "If you refuse to sign a card [or- vote for the Uhion],
you'll be fired," through: "If you don't vote for the union and it w ns,
you'll lose your job," to: "If the union wns and you fail to becone a
nenber you'll be termnated.” Wiile none of those statenents is legally
accurate, the ALRB, the NLRB and the Gourts have been tol erant of ones which
approxi nate the situati on which would obtain if the union won the el ection
and succeeded in negotiating a union shop agreenent; and this is especially
so when they cone fromunion supporters rather than union representatives®

(Triple E Produce Gorp. v. ALRB, supra; and

*Thi s tol erance i s understandabl e when one realizes howdifficult it is
to state sinply and accurately the obligations of an enpl oyee under an
NLRA uni on shop cl ause or an agricultural enpl oyee under an ALRA "good
standi ng" cl ause. NLRB v. General Mtors Corp. (1963) 373 U S 734,
Pattern Makers League of North Arerica v. NLRB (1985)__US __, 105

S Q. 3064; Pasillas v. ALRB (1984) 156 C A 3d 312; Beltran v. Sate of
Gilifornia (S D Cal. 1985) 617 F. Supp. 948 (Mdtion for reconsid. pndgs.)
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conpare Patterson Farns, Inc. (1976) 2 ALRB No. 59 [el ection uphel d

despite statenent by union supporter that if the union won and enpl oyee

did not join he woul d have no work] wth Sel ect Nursery (1978) 4 ALRB Nb.

61 [election set aside because of statenent by union organi zer that
those who failed to sign authorization cards would | ose their jobs]; see
al so, Central Photocol or (1972) 195 NLRB 839, and Jack or Marion Radovi ch
(1976) 2 ALRB No. 12.“ The statenents found to have been made by Jose

Mesa and Ladi sl ao Echeverria are al nost identical to that which passed

nuster in Patterson Farns and was described a permssible in Triple E

Pr oduce.
Mbreover, those two statements, as well as the ones found to
have been made to Juan Torres, all involved the assertion of sanctions to

be inposed by the union. In T. Ito & Sons Farns, supra, the Board quoted

and relied on the | anguage of the NLRB in Wstwood Hori zons Hotel (1984)
270 NLRB 802, 803, that:

In determning the seriousness of a threat, the Board

eval uates not only the nature of the threat itself, but also
. whet her the person naking the threat was capabl e of

carrying it out and whether it is likely that enpl oyees acted

infear of his capability of carrying out the threat.®

“The Radovi ch deci sion was given a very linited reading in Triple E
Produce. (See 35 Cal.2d at 51.)

°In Ito threats of |oss of enpl oynent were coupl ed with threats to sumon
immgration authorities. 1In setting aside the election, the Board
enphasi zed that both were "rejeventated during the voting itsel f" and
confined its further analysis to the threats to summon the INS whi ch
"were not . . . outside the abilities of the speakers to carry out.")

Id. at 15-16.)
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It has already been determned that the UFWsupporters were not uni on
agents or representatives and therefore | acked the power to carry out
such threats as were nade. It has al so been found that there was no
reasonabl e basis for other enpl oyees to believe they spoke for the union
and therefore possessed any such power. |In the case of Juan Torres, |
have found that prior to the election he fully understood that not even
the union itself could put his job in jeopardy because of his failure to
vote for it.

Athreat which its naker has no power to effectuate and which
Its hearers recogni ze —or shoul d recogni ze--as hollowis no threat at
all. 1 therefore conclude that, taken either individually or together,
the statenents which were nmade did not create a general atnosphere of
fear or reprisal rendering enpl oyee free choice inpossible.® (Ace

Tomat o Gonpany, Inc., supra)

D. Threats of Physical M olence and Intimdation
(I'ssue No. 5)

F ndings of Fact. This objection arises out of events which

occurred at Johnny's Market the night before the

°At hearing the enpl oyer sought to introduce a declaration from enpl oyee
Martin Rodriquez to corroborate the threateni ng conduct testified to by
Torres, Escheverria and Mesa. The union objected, and | rul ed the
declaration i nadmssible and placed it in the rejected evidence file.
(I'l: 5-6; Enployer Ex. No. 2.)

Wi | e hearsay testinony of a corroborative nature is admssible in
an obj ections hearing, the Board has not permtted its introduction by
neans of decl arati on—probabl y because doi ng so woul d deprive the
obj ecting party of even the limted cross-examnation which is available
when hearsay is offered through an actual wtness. 0. P. Mirphy & Sons
(1977) 3 ALRB No. 26. Moreover, even it were admtted, the declaration
woul d do no nore than hel p establish that the conments were nade as
testified, it would not overcone the fact that the persons who nade t hem
| acked the capacity (or apparent capacity) to acconplish what they said.
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election. To understand their significance it is best to begin earlier
that day with the neeting Agri-Sun held shortly before the enpl oyees
recei ved their weekly paychecks and | eft work for the day. Beer was
provi ded, and presunably the conpany di d sone canpai gni ng. Anong those
present were Lupe Gonzal es and Juan Torres. (Gonzal es was no | onger
working at Agri-Sun, but he was strongly anti-union and, |ike Raul
Espino, a. belligerent sort. Torres had been an active uni on supporter.
He was one of the original group who sought out the UFW he was a nenber
of the organizing coomttee; and he had been active in urging his fellow
enpl oyees to vote for the UPW He admtted drinking three or four beers
during the gathering.

After |eaving work, a nunber of enpl oyees—5, according to one
estimate —went over to Chappa' s Market where they usual ly gathered on
Fridays. Torres was anong them and he admtted having two nore beers.
The others continued the drinking they had begun earlier. After a while
Lupe (Gonzal es showed up to speak agai nst the union, and there was sone
arguing back and forth. Eventual ly, UFWRepresentative Hinberto Gonez
arrived. He was concerned about the drinking and encouraged the workers
to go hone. A short tine later, an officer or officers fromthe
Sheriff's Departnent arrived and told themto | eave. Instead of goi ng
hone, a nunber of themwent on to Johnny's Market where they continued
tal king and dri nki ng.

Fi ve w tnesses described the events whi ch occurred next. Each
had a somewhat different version. Even so, by carefully reading the
testi nony and by maki ng sone al | onances for perception problens due to
drinking and enotional involvenent, it is possible
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to reconstruct the basic facts. | find themto be as foll ows:’

1. The workers present had all had been drinking, and two
of the leading participants —Juan Torres and Aristeo Perez —were
qui te drunk.

2. Torres, a nenber of the organizing coomttee and an active
uni on supporter, announced to a snmall group of workers that he no | onger
cared who won the el ection and wanted nothing nore to do wthit.

3. Perez challenged himas a "chicken" and eventual |y cal |l ed
hima "son-of-a-bitch."

4. During this exchange, the nunber of workers gathered
around Torres increased to about six.

5. Torres was not physically abused or touched, and no
threatening gestures were directed at him but the di scussion was
conducted at close quarters and the exchanges were angry and heat ed.

6. Lupe Gonzales [the belligerent forner enpl oyee who was

strongly anti-union] cane over and pushed one of the group

I'n maki ng these findings, | have to sone extent discounted Juan Torres'
testinony for the reasons already explai ned (supra, p. 11) and because
he was intoxicated and over-wought. Lupe Gonzal es' testinony suffered
froman overbl own perception of hinself as Torres' rescuer and fromhis
strong anti-union bias, but was for the nost part accurate. Raul

Espi no's description of hinself as only narginally involved in the
canpaign i s not believable and casts doubt on his claimto have been

el sewhere at the tinme, but no one who testified to having seen himthere
described himas an agressive participant. Jose Gonez' testinony about
the incident was brief but, so far as it goes, does support the findngs
| have nade. Aristo Perez did hesitate in admtting that he called
Torres a "son-of-a-bitch”, but his testinony, better than anyone el se's,
conveys a coherent sense of the incoherent atnosphere of the evening.
(See I'l: 91-92, 96-98.) Hunberto Gonez had not been drinking, and his
testi nony was consi stent and bel i evabl e.
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aside. nzales cousin grabbed himand told himnot to start any
troubl e.

7. (Gonzal es desisted, but he did exchange sharp words wth
enpl oyees Aristeo Perez and Beto Mesa, both of whomwere uni on
supporters.

8. As all of this was happeni ng, Hunberto Gonez of the UFW
arrived and tried, by one neans or another, to cal mthi ngs down and get
everyone to go hone. Eventually, they did.

9. Raul Espino nay or may not have been present; but, if he
was, he did not take a belligerent role.

10. Torres may wel |l have been crying during the encounter, but
it is unclear whether it was because he was drunk and enotional |y
overw ought or because he was frightened. (Conpare I: 99, wth Il: 92 &
11: 25-26.)

Goncl usion and Analysis. | conclude that the events which

occurred at Johnny's did not create a general atnosphere of fear or
reprisal rendering enpl oyee free choice inpossible. In reaching this
conclusion, | rely on the fol |l ow ng consi derati ons.

1. What occurred at Johnny's was a single incident in an

ot herwi se peaceabl e canpaign.® (See T. Ito & Sons Farns, supra.

2. The standards applied in judging the fairness of an
el ection nust take into account the realities of everyday |ife. Peopl e do

at tines drink too nuch; and, when they drink, they

®!Testi nony was i ntroduced that Raul Espino was known to be bel i gerent.
But there is no evidence directly tying his belligerence to the canpai gn.
The only concei vabl e connection I nvol ved an inci dent which occurred far
too long after the election to be of significance. (I: 47.)
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of ten argue vehenently about things which natter to them As long as it
goes no further than that, it is fair to assune that, while enotions nay
be stirred and hard feelings may result, no one has been intim dated.

(See, NLRBv. Sauk. Valley Manufacturing (Go., supra.)

3. Those who participated in the incident were angry and
upset, and they used strong | anguage, but there were no threats of
physi cal harm no viol ent gestures and no physical contact.”®

4. The overall inpression left by the confrontation between
Torres and Perez and the ensui ng exchange between Perez and Gonzales is
of a "stand-off" and not of intimdation of one group by anot her.

5. Torres —who was the focus of the alleged intimdation
—nust bear sone responsibility for becomng intoxi cated and failing
to heed the good advi ce whi ch Hunberto Gonez had earlier given him
(and others) to go on hore.

6. Hunberto Gonez attenpt to head of f problens earlier at
Chappa' s by encouragi ng workers to go hone and his actions |ater by
Johnny' s were enough to make it clear to all present that the union
di sapproved of their behavior and had no desire to profit by it.

V.  ALLEED BOARD AGENT M SCONDUCT

The two remai ning issues (No. 3 & No. 4) both concern
possi bl e m sconduct on the part of the Board Agent who was in charge

of the election. The enployer contends that, in one

Except by anti-uni on advocate Lupe Gonzal es, but that, | find, was not
particularly intimdating.
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i nstance, the Agent told workers that Agri-Sun treated its enpl oyees
| i ke slaves and they shoul d take the conpany to court, and, in the
other, he gave voters the inpression that he wanted themto vote for the
union by telling themthat seeing themvote nade hi mfeel good because
there had been a tine when there was no union to represent them
The Board Agent all eged to have nade these statenents is E
Perez. He was the Agent-in-charge of the election, and at the tine of
the hearing had been a Field Examner wth the ALRB for 10 1/2 years.
During that period he had conducted between 70 and 100 el ections, acting
as Agent-in-charge in approximately 80%of them
He recalled that during a slack period after one group had
voted but before the next arrived, the conpany and uni on observers asked
sone questions about the ALRB and its function. As he was conpl eting his
expl anat i on:
| nmade the corment, | believe, and | used ny father as an
exanpl e because he was a farmworker, that 1t gave ne
pl easure that—+that ny job gave ne pl easure because it was
provi di ng—sonething to the effect of it was—+ was responsi bl e
for providing a procedure by whi ch people can participate in

the denocratic process. That it nade ne feel good that sone
of these people were casting a vote for the first tine. But

never that they were casting a vote for the Union. | was
plzea)sed about the process itself. (Il: 119; see also I1I:
125.

| found Perez to be an honest and straight forward witness,
and | amconvinced that his testinony accurately describes what was
said. It was corroborated by another Agent who was present. (I: 129-
132.)

Jose Mesa was the only enpl oyer witness on the issue. He
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did not deny the gist of Perez" testinony—that it was good to see workers
vote, not that it was good to see workers vote for the union. (1: 124.)
Hs testinony differs fromthat of Perez in only one particular: He has
the Board Agent using the word "slavery" to describe the situation which
exi sted before there was a law permtting representation elections. (I:
124.) But Mesa subsequently shifted his testinony and had the word bei ng
used in the context of the other alleged m sstatenent—eoncerning Agri -
Sun's alleged mstreatnment of its enpl oyees. (I: 130.1°) Because of this
and because Perez, whose testinony | credit, denied ever using the word to
describe the conpany (I1: 118), | amunable to accept Mesa s version.

That being so, there is nothing in Perez’ comments which would indicate a
pro-union bias on his part or give rise to an inpression of bias in the

mnd of any reasonable listener. (Ace Tomato Conpany, Inc., supra.) |If

anything, he is to be conplinented for inpressing upon the observers the
val ue and i nportance of the voting privil ege.

The other msstatenent attributed to himthat norning is all eged
to have cone in response to a conpl aint froman enpl oyee that Agri-Sun had
kept a nunber of its workers sitting for eight hours straight on the day
before the el ection. Again, Jose Mesa was the one wtness to describe
what Perez is supposed to have sai d:

Q (By M. Hpp.)....Do you know whet her the statenent about
sl aves was caused by anything that was said to the Board agent ?

%4 s original version had the two | unped together in a manner which
nakes no sense at all. (I: 115.)
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A Yes.

Q Wat was that?

A That because they [Agri-Sun managenent] had had them[its

workers] sitting down there | don't know how nany hours

w thout anything to do, and then he told themthat that was

agai nst the |l aw, because they coul d not keep themthere

sitting down. That is when he pronounced that regarding

sl aves, that those tines had gone by...

... That's when he said that they could sue the conpany. He

didn't say which conpany. He just said the conpany. (I:

130.)

Perez had no recoll ection of such an exchange (11: 120, 123-
124), and the other Board Agent who was in the vicinity testified that he
heard nothing of the sort. (I11: 132.) Agri-Sun principal George Howard
testified to a neeting wth Perez after the election in which, "[He said
that at the el ection one of the workers had conpl ai ned to himthat we had
nade themsit for eight hours the day before the election.” (Ill: 55.)
(n bal ance, | believe that the conplaint was nade and t hat

Perez responded, but | do not believe that he told the worker that Agri-
Sun had violated the | aw and shoul d be sued. Had that been the case, his
conversation wth Howard woul d have been nore accusatory in tone. But it
was not; he sinply said that he had received a conplaint. @G ven Perez'
| ong experience in matters of this kind, what he al nmost certainly told
the worker was that if the conpany had mstreated its enpl oyees, then
they had | egal recourse with another governnental agency.™ There is

not hi ng

“NMesa’ s own grammar tends to bear this out; he has Perez using the
permssive "coul d' rather than the necessitative "should" in his
description of the advice which was given. H s testinony concerning the
use of the word "sl avery" has al ready been di scussed and found wanti ng.
(Supra, p. 22.)
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wong in that.

| therefore conclude that the Board Agent engaged in no
conduct during the el ection which would "create an atnosphere whi ch
renders inpossible a free choice by the voters.”" (Bruce Church, Inc.
(1977) 3 ALRB No. 90; Ace Tomato Conpany, Inc., supra.)
GONCLUS ON

| recoomend that the challenge to voter Carol Howard be denied and
that her vote be counted. | further recoomend the dismssal of all of the
obj ections noticed for hearing. | cannot, at this tine, recommend that the
newtally formthe basis for the certification of the el ection results.
That wll have to await final disposition of the two outstandi ng chal | enges
I nvol vi ng di scharged workers which, in turn, are the subject of an unfair
| abor practice proceeding presently pendi ng before an Admnistrative

Law Judge.
Q// _

JAMES WO PVAN
| nvestigative Heari ng BExam ner

DATED: Novenber 3, 1986
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