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DEA S AN AND CRDER SETTING AS DE BLECTI QN

Oh May 15, 1987, the Agricul tural

Labor Rel ations Board (ALRB or

Board) issued a Decision and Order to Show Cause in this proceedi ng.
(Sequoia Oange Go., et al. (1987) 13 AARBNo. 9.) Inits decision, the
Board considered the Regional Drector's (RD Arended Chal | enged Bal | ot

Report, in light of the exceptions and
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supporting brief filed by the Designated Enpl oyers? (Enpl oyer), and
decided to adopt the RD s recommendations that 37 chal | enges be

sustai ned and 35 chal Il enges be overruled. The Board directed the RD to
open the 35 chal l enged ball ots and thereafter prepare and serve upon
the parties arevised Tally of Ballots. Uon resolution of the issues
and challenges inits Oder to Show Cause, the Board stated that it
woul d decide the effect, if any, of the inadequate notice to Qurtis
Gontracti ng enpl oyees.

Inits Oder to Show Cause, the Board retained jurisdiction
over the renaining 45 chal | enges and the all eged di screpancy in the
nunber of packi ng shed enpl oyees' chal |l enged ballots, including its
effect upon the integrity of the el ection process. The Board stated
that unless any party can show cause why it should not, the Board wll:

(1) consider the official ballot count as reflecting the
nunber of ballots actually cast by the packi ng shed
enpl oyees;
(2) sustain the challenges to the 42 voters whose
bal | ots were pl aced i n abeyance by the RDin his
Anrended Chal | enged Ball ot Report; and
(3) find the 3 renai ning chal l enged ballots to be voi d.
I n accordance with the Board's Decision and O der in Sequoi a

Qange G., et al., supra, 13 ALRB No. 9, the RD opened and counted 35

chal | enged bal l ots and i ssued an Avended Tal |y of
FEELEEEEEEEd

Yps indicated in footnote 1 of the Designated Enpl oyers' Response to
Qder to Show Cause, the term"Desi gnated Enpl oyers" refers to all the
enpl oying entities to which the parties had stipul ated as constituting
a single, integrated enpl oyer.
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Ballots, wth the follow ng result:

UFW. . . . . . . . . . 235
No Lhion . . . . . . . . . 195
Unresol ved Chal | enged Bal | ots : : : . 45
Total . . . . . . . . . 475
Nunber of Void Ballots. : : : : .19
Total Nunber of Voters . . . . . . 531
Total Nunber of Nares on Higibility List . . 596%

As the nunber of renaining unresol ved chal l enged ballots is
sufficient to affect the outcone of the election, the Board nust resol ve
these chal | enges pursuant to the O der to Show Cause.

Inits Response to Oder to Show Cause, the Enpl oyer agrees
wth the Board that the chall enges to the 42 voters whose bal lots were
pl aced i n abeyance by the RD shoul d be sustai ned. The Enpl oyer objects to
the proposed voiding of the 3 challenged ballots, but fails to present
any legal argurment or factual evidence in support of its objection. No
response to the Oder to Show Cause has been filed by any other party.
Accordingly, the Board will sustain the challenges to the 42 voters whose
bal | ots were pl aced i n abeyance by the RD in his Anended (hal | enged
Ball ot Report and find the 3 remai ning chal | enged ballots to be void.

Z The nunber of void ballots increased by 1 due to the voiding of

one of the 35 challenged ballots opened and counted by the RD in
preparing the Arended Tally of Ballots.

¥ This figure does not include the packing shed enpl oyees.
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As aresult of the Board s resolution of the remnaining 45
challenges, the RD' s Arended Tally of Ballots reflects what woul d
otherw se be the final election result, wth the Uhited FarmVWrkers of
Arerica, AFL-AQ O (UFWor Whion) w nning the el ection by 40 votes over the
No Uhion choi ce. However, before we can certify this result, we nust
determne the effect, if any, of the inadequate notice to 54 Qurtis
Gontracti ng enpl oyees.

The record reveal s that the Enpl oyer and Uhion stipul ated t hat
the 54 Qurtis Gontracting enpl oyees were not allowed to vote in the
election. (RT. Vol. I, p. 31.) The undisputed facts are that these
enpl oyees did not receive any notice of the el ection. The Admnistrative
Law Judge correctly found that the RD had determned that the Qurtis
Gontracti ng enpl oyees were enpl oyees of a custom harvester, and hence
were not eligible to vote in the election. However, in Sequoia O ange

., et al. (1985) 11 ALRB No. 21, the Board determned that Qurtis

Gontracting, Inc. was a | abor contractor, not a custom harvester, and
that its enpl oyees were therefore eligible to vote in the el ection.
Thus, through no fault of the Enpl oyer or Lhion, the Qurtis Gontracti ng
enpl oyees recei ved no notice of the el ection and were thus

di senfranchi sed. S nce the nunber of disenfranchised Qurtis Gontracti ng

enpl oyees is outcone determnative—+.e., greater than the nargin of
victory, the election nust be set aside.? (See, e.g.,

Y As the election is set aside due to the outcone deterninative
nunber of disenfranchised Qurtis Gontracting enpl oyees, it is not
necessary that we reach and decide the all eged di screpancy issue and its
effect, 1f any, upon the integrity of the el ection process.
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Leo Gagosian Farns, Inc . (1982) 8 ALRB No. 99; \ersail
Manuf acturing, Inc. (1974) 212 NLRB 592 [ 86 LRRV 1603]; MCor m ck Lunber
(., Inc. (1973) 206 NLRB 314 [84 LRRM 1267].) Accordingly, the el ection

i s hereby set aside.
CROER
By authority of Labor Code section 1156.3(c), the Board,
finding that an outcone determnative nunber of voters was
di senfranchi sed, declines to certify the el ection.

Dated: Novenber 5, 1987

BEN DAM D AN Chai r nan®

JCGHN P. MOCARTHY, Menber

GREQRY L. GONOT, Menber

¥ The signatures of Board Menbers in all Board Decisions appear with
the signature of the Chairnan first, if participating, followed by the
signatures of the participating Board Menbers in order of their
seniority. Menber Ranos R chardson did not participate in the
consi deration of this nmatter.
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MEMBER HENNL NG Concur ri ng:
| reluctantly concur in the result of this |ong overdue
deci sion. Because an outcone determnative nunber of voters was
di senfranchi sed, we nust set aside the results of this nearly five-year
old election. However, | wite separately to suggest that there nust be
a better way of processing el ections under the Agricultural Labor
Rel ations Act (ALRA or Act), a way that fulfills rather than frustrates
the goal of the Act to avoi d prol onged consideration of election matters.
The ALRA was specifically designed to rapidly process el ection
petitions and get the parties to the bargai ning table, shoul d enpl oyees
sel ect union representation. Section 1156.3(a) of the Act directs that
el ecti ons be conducted w thin seven days (or even shorter if a strike is
in progress) of the filing of a valid petition and that objections to
the conduct of the election be filed wthin five days of the el ection.
Section 1160.3 permts the Agricultural Labor Rel ati ons Board (ALRB or
Board) to nake
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enpl oyees whol e for |osses attributable to the enployer's refusal to
bargai n, and since enpl oyers can only seek review of the Board s el ection
certifications by refusing to bargain, delays in the onset of bargaining
are effectively di scouraged except in the nost neritorious cases.

Now, consider the facts of this election. n
March 14, 1983, the Uhited FarmVWrkers of Anerica, AFL-AQ O (UFWor
Lhion) filed a petition for certification and sone eight days later the
el ection was held. The petition was followed, first, by a response from
the enploying entity that it had no agricultural enpl oyees at all and
then, a fewdays later, by an objection by the enploying entity that its
packi ng shed enpl oyees nust be entitled to vote. The Regional D rector
had to deci de conplicated factual and | egal questions concerni ng who the
enpl oyer was, who was a cust om harvester and who was not, who was an
agricul tural enpl oyee and who was a supervi sor or commercial enpl oyee,
what the extent of the bargaining unit should be, all the while
coordinating the balloting of potentially sone 600 voters. Meanwhile, the
Regional Drector was dealing wth conbatants who chose to disclose only
such information as woul d further their chances of success in the outcone
of the election. The Regional Drector decided that one snall harvester
little used by the packi ng shed and the northernnost, was not
appropriately wthin the bargaining unit to be balloted. He was
incorrect. Because of his judgnent call, we now set this election aside,
and the respect this Act nerits suffers anew

Wi le we have in the past placed the burden on the
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parties to shoul der sone of the [oad in notifying the el ectorate of the
upcomng bal loting (see, e.g., Lu-EBte Farns (1976) 2 ALRB No. 49; Sun
Vorl d Packing Gorp. (1978) 4 ALRB No. 23; Leo (agosi an Farns, Inc. (1982)
8 & RB No. 99; J. oerti, Inc., et al. (1984) 10 ALRB No. 50), the issue

has not arisen where, as here, the Regional Orector has ordered that
notice to a group of enployees is inappropriate and no party, at that
nonment, disagrees with the decision of the Regional Orector. The
unfortunate |l esson of this protracted litigation is that Regi onal

D rectors nust be exceedingly wary of maki ng any el ecti on deci sion that
nmay di senfranchi se any potential voter. Henceforth, | woul d be

di sappoi nted in the conduct of any election that did not preserve the
potential issues through the chal |l enged bal | ot procedure.

Dated: Novenber 5, 1987

PATR K W HENNLNG Menber
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CASE SUMVARY

Sequoia Gange Go., et al. 13 ALRB No. 18
(URWY Case Nos. 83-RG4-D
83-RG 4-1-D

CROER TO SHOW CAUSE

Pursuant to the Board s Decision and Oder to Show Cause in this
proceeding (13 ALRB No. 9), the Board retained jurisdiction over the
remai ning 45 chal l enges and the al | eged di screpancy in the nunber of
packi ng shed enpl oyees' ballots and its effect, if any, upon the
integrity of the election process. UWoon a revised Tally of Ballots and
resol ution of these challenges, the Board stated that it woul d deci de
the effect, if any, of the inadequate notice to Qurtis Contracting

enpl oyees.

BOARD DEA § ON

Pursuant to its Oder to Show Cause, the Board sustained the chal | enges
to the 42 voters whose ballots were placed i n abeyance by the RDin his
Amrended Chal | enged Bal | ot Report and found the 3 remai ni ng chal | enged
ballots to be void. As aresult of the resolution of these challenges
and the final election result, the Board had to determne the effect of
the i nadequate notice to 54 Qurtis Contracti ng enpl oyees. The Board
found that through no fault of the Ewloyer or Union, the Qurtis
Gontracting enpl oyees recei ved no notice of the el ection and were thus
di senfranchi sed. Due to the outcone determnative nunber of

di senfranchi sed enpl oyees, the Board set aside the el ection.

QONOURRENCE

Menber Henni ng concurred, arguing that decisions by Regional Drectors
that may result in the disenfranchi senent of potential voters should, in
the future, be lar eserved by the chal | enged bal | ot procedure. He

| amented the delay in the resolution of this matter.

* * *

This Case Summary i s furnished for information only and is not an
official statenent of the case, or of the ALRB

* * *
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