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DEQ S ON AND CROER

h February 7, 1983, Admnistrative Law Judge (ALJ) Marvin J.
Brenner issued the attached Decision in this matter, whi ch concerns
allegations of bad faith bargaining fromlate 1979 through March 1981.
Thereafter, Respondents Vessey & Gonpany, Inc. (\Vessay) , Martori
Brothers Distributors (Martori), and Joe Maggio, Inc. (Maggio) , the
General unsel, and Charging Party Whited FarmVrkers of Anerica, AFL-
AO (WWor Lhion), tinely filed exceptions to the ALJ's Decision wth
supporting briefs. The UFWand the General (ounsel filed reply briefs to
Respondents' exceptions. Respondents subsequently filed a suppl enent al
brief, to which the General Gounsel and the URWTresponded.

In Admral Packing Gonpany, et al. (1981) 7 ALRB No. 43

(Admral) , the Agricultural Labor Relations Board (ALRB or Board) found
that earlier bargai ni ng conduct by these respondents and ot hers viol at ed
the Agricultural Labor Relations Act ( ALRA or Act) . (hreview the
Gourt of Appeal determned that our findi ngs



were not supported by substantial evidence. (Carl Joseph Maggi o, Inc., et

al. v. Agricultural Labor Relations Board (1984) 154 Cal . App. 3d 40 (Carl

Joseph Maggio0).) n June 22, 1984, the Board requested suppl enent al
briefing by the parties concerning the effect of the court's decision in

Carl Joseph Maggi o on the present natter. The General Gounsel and the UFW

filed supplenental briefs. The Enployers filed a notion to dismss this

natter altogether in light of the Carl Joseph Maggi o deci si on.

The Board has considered the record and the ALJ's Decision in
light of the exceptions, briefs, and suppl enental pleadings of the
parties, and has decided to affirmthe ALJ's rulings, findings, and
conclusions only to the extent consistent wth this decision, and to adopt
his recommended O der wth nodifications.

Bargai ning Hstory

This case involves multiple litigants. The bargai ning history
of the parties is reflected in several previous Board Decisions as wel |l as

inthe court's opinion in Carl Joseph Maggi o.

In Admral, the Board concluded that Maggi o, Martori, and
\essey, anong others, had viol ated sections 1153(e) and (a)¥ of the Act by
failing to bargain in good faith. However, as indicated above, the Board

was reversed by the Gourt of Appeal in CGarl Joseph Maggi o. After

review ng all aspects of the bargaining history, the Gourt of Appeal
refused to enforce the Board's Qder, and specifically found insufficient
evi dence of any bargaining violations fromFebruary 28, 1979 through

August 8, 1979. The

Y Al section references are to the California Labor Gode unl ess
ot herw se st at ed.
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court held that the Board, in finding the enpl oyers guilty of bad faith
bargai ning, had failed to adequatel y consider the overal|l conduct of the
union during the negotiations. In particular, the Gourt of Appeal noted
that the UPWcommenced a strike before the enpl oyers had an opportunity
to submt their conpl ete bargai ning proposals to the uni on

Additionally, it observed that the UPWrepeat edly cancel | ed bargai ni ng
sessions, rejected the enpl oyers' suggestion that the parties use a

nedi ator, and refused to jointly request an expl anati on of President
Carter's voluntary wage and price guidelines, and the sanctions for
nonconpl i ance, fromthe Gouncil on Wge and Price Stability.
Additionally, the court noted that the UFWfailed to abide by the
parties' prenegotiations agreenent to refrain fromnaking public the
details of the negotiations.

In contrast to the Board's finding that the enpl oyers
failed to bargain in good faith, the court found that:

(1) the record did not support a finding that the enpl oyers
presented their February 21 offer in a "take-it-or-leave-it" manner, but
I nst ead showed that, when the offer was given, the union was tol d that
the enpl oyers were wlling to negotiate further if there was a nmeani ngfu
uni on r esponse;

(2) the enpl oyers' declaration of inpasse on February 28 was
nei t her premature nor unjustified,;

(3) the enpl oyers said only that the seven percent guidelines
mght be applicable to sone of the parties, and that sanctions mght be

i nposed by the governnent for failure to adhere
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to the guidelines; and

(4) the enpl oyers' publicity response, designed to
counteract the union' s intensive boycott and public relations
canpai gn, was not a per se violation of the Act.

In Martori Brothers (1982) 8 ALRB No. 23, (Martori) the

Board deternined that Mirtori? had engaged in a course of

unl awful bad faith bargai ning fromNovenber 29, 1979 to May 1980. In
arriving at that determnation, the Board found that Martori's Novenber
20, 1979 correspondence fromits negotiator to the UFW purported y
Intended to reopen negotiations and break the bargai ni ng i npasse, was
not a good faith effort to resune negotiations. The Board al so found
that Martori's sumary rejection of the UPNs Decenber 18, 1979 offer,
and the conpany's delay in submtting a counterproposal, further

indi cated that the enpl oyer was continuing its bad faith bargai ning.

In Martori Brothers (1985) 11 ALRB No. 26, the Board rejected

notions by Martori and the General Gounsel to reconsider the 1982

Martori Decisionin light of Carl Joseph Maggi 0. The Board noted that

Its 1982 Martori Decision was not based upon the bargai ni ng conduct at

Issue in Carl Joseph Maggi o/ but rather was based sol el y on conduct

comenci ng wth the enpl oyers' letter of Novenber 20, 1979. (Martori
Brothers, supra, 11 ALRB No. 26, p. 4.)

Z Mrtori's negotiator was al so Vessey's and Maggi o' s negoti ator,
and Martori's conduct in that case reflected the conduct of Vessey
and Maggi o as wel | .
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As aresult of a court remand, the Board, in Joe Maggio, Inc.,

et al. (1985) 11 ALRB No. 35, reconsidered its findings in Joe Maggi o,
Inc., et al. (1982) 8 AARB No. 72 in light of the Carl Joseph Maggi o

opinion. In its 1982 Maggi o Decision, the Board had determned that
respondent s Maggi o, Vessey, and (ol ace Brothers, Inc. (ol ace)
participated in a series of comrmon operative events, between Novenber 20,
1979 and Decenber 31, 1979, which served to continue the bad faith

bargai ning that had been denonstrated in Admiral. n renand, the Board
examned the entire record de novo. Prelimnarily, the Board noted that
ol ace had settled all outstanding unfair |abor practice charges all eged
inthe conplaint; that Vessey had consunmated a fornal settl enent
agreenent wth the UFWproviding that any future assessnment of nakewhol e
[iability would cease no |ater than January 1, 1982; and that Maggi o' s
inpl enentation of its carrot harvest rate could no | onger be deened a
violation of the Act. Thus, the Board dismssed all allegations agai nst
Maggi o and determned that the charges agai nst (ol ace were noot. As a
result of the above findings, the only question before the Board was
whet her Vessey's conduct between February 21, 1979 and Decenber 31, 1979
constituted bad faith bargaining. The Board di smssed the conpl ai nt
insofar as it alleged that Vessey had engaged in bad faith or surface
bargai ning. The Board concl uded that, although Vessey and the uni on were
at inpasse prior to Novenber 20, 1979, \essey's subsequent wage proposal --
whi ch exceeded its | ast prei npasse offer--broke the inpasse and revi ved
Vessey's duty to bargain. However, the Board found that the unil ateral

wage
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proposal, standing al one, was insufficient to have adversely affected the
subsequent negoti ation process between the parties fromDecenber 10, 1979
t hrough Decenber 31, 1979.

1979 Negoti ati ons

O February 28, 1979, the parties agreed that they were at
i npasse, and negotiations ended. |npasse continued until Novenber 20,
1979, when Thonas Nassif, the negotiator on behal f of Martori, Vessey,
and Maggi o, sent a letter to the Uhion reopeni ng negoti ati ons by
proposing to increase the piece rate for |ettuce harvesting to the sane
rate as in the Sun Harvest contract.¥ n
Decenber 7, 1979, there were four separate neetings between the
Lhi on and Respondents? regarding the Novenber 20, 1979 letter.
The Lhion, through its negotiator Ann Smth, opposed the inpl enentation
of any wage increase and stated that any such action would be treated as
an unfair labor practice. The Uhion then proposed that either the Sun
Harvest contract be used as a "basis of settlenent” or the parties
continue to bargain on the basis of the proposals presently on the table.
Respondent s rej ected the Sun Harvest contract.

The Uhion next submtted a nodification of its February

proposal s on Decenber 19, 1979. n Decenber 31, 1979, Nassif

¥ "qun Harvest" refers to the col l ective bargai ning agreenent entered
into by the UFWWand Sun Harvest, Inc. in Septenber 1979. A nunber of
other growers and/or harvesters of vegetable crops al so signed contracts
wth the UFWthat were substantially identical to the Sun Harvest
agreenent except for |ocal provisions.

4Joe (ol ace of Golace Brothers also net with the UFWin one of
the neetings.
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wote to Smth, rejecting the Lhion's proposal and conpl ai ni ng of the
Lhion's tactics in offering "Sun Harvest or worse.” Nassif stated that
until the Uhion was willing to negotiate an appropriate agreenent or the
Gonpany felt conpelled to sign the Sun Harvest agreenent, the parties
appeared to be at inpasse. Smth responded that Nassif had msstated the
Lhi on' s position.
1980 Negoti ati ons

Curing the second week of January 1980, Nassif and Smth

engaged in informal, off-the-record discussions. During these
di scussions, Nassif first brought up the subject of a flat crop wage
differential.¥ On January 28, 1980, Nassif wote to Snith that
Respondents were interested in continuing negotiations. No reference to
Nassi f's Decenber 31, 1979 letter was nade by the parties. n February
6, 1980, Smth requested data or information justifying the proposed wage
differential.

(h March 4, 1980, the parties net at a negotiating session.
No proposal s were nade at this neeting. Respondents inforned the
Lhion that they woul d prepare a response to the Lhion's Decenber 19,
1979 proposal .

n April 16, 1980, Respondents submtted identical proposals
to the Whion (excluding wage rates) and inforned the Lhion that a
separ at e wage proposal for each Respondent would follow Inthis
proposal , Respondents agreed to accept the Sun Harvest |anguage on
vacation, grievance and arbitration, |eaves of absence, hours of work

and overtine, rest periods,

Y Aflat crop differential would pay | oner wages for harvesting row
crops other than |ettuce.
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heal th and safety, pension, Martin Luther King Fund, reporting on payrol l
deducti ons, bereavenent, and canp housing. Respondents al so agreed to
accept other Sun Harvest articles, which, according to Smth, were no
different fromprior contracts.? Some Sun Harvest terns were rejected,
and Respondents nade no counteroffers concerning them Those terns
i ncl uded cost of living, paid union representative, delinquencies, |abor-
nanagenent rel ations coomttee, and injury on the job.

At the May 21, 1980 negotiating session, Respondents
conpl eted their bargai ning proposal by submtting a wage differenti al
for harvesting vegetables and flat crops. In accordance with a wage
survey by the Inperial Valley Vegetabl e Gowers Association,”
Respondent s proposed to pay vegetabl e harvesters 21£/ hour nore than
workers harvesting a flat crop. In addition to the flat crop
differential, Mggi o and Vessey agreed to accept the Sun Harvest
| ettuce harvesting rate and proposed that the rate be effective July
15, 1980.

h July 21, 1980, the Whion accepted 29 of Respondents' April
| anguage proposal s, including pension, Martin Luther King Fund, grievance
and arbitration, |eaves of absence, rest period, successorship, and no

strike. The Uhion al so accepted a contract

¥ These articles included no strike, subcontracting, successorship,
right of access, discrimnation, worker security, naintenance of
standards, managenent rights, union | abel, new or changed job operati on,
jury duty, incone tax wthholding, credit union, bulletin boards, famly
housi ng, grower-shi pper contracts, |ocation of conpany operations,
nodi fi cati ons, and savi ngs cl ause.

"The validity of this wage survey and the nethod by which the wage
differential was determned by Respondents is uncl ear.

13 ALRB No. 17 8.



expiration date of August 1982. Follow ng these agreenents, the parties
did not neet again until Cctober 7, 1980.
At the Cctober 7 neeting, the parties di scussed \Vessey' s
decision to close down its lettuce operations. As aresult of this
deci sion, certain issues were tabl ed because they were not rel evant
unl ess Vessey grew and harvested |ettuce. To the extent that the terns
woul d apply to its operations, \Vessey proposed to accept Sun Harvest
| anguage concerning travel allowance, delinquencies, records, pay
periods, and paid July 4th holiday. Smth and Nassif al so revi ewed the
differences between the parties, and agreed that the differences
I ncl uded wages, cost of living, union security, hiring hall,
nechani zati on, holidays, hours of work, overtine, supervisors,
suppl enental security, and vacati ons.
h Cctober 8, 1980, there was a neeting between Maggi o and the
Lhion. The parties discussed seniority, overtine, and travel. Mggio
accepted the nedical plan, the paid July 4th holiday, the Sun Harvest
del i nquency | anguage, and Sun Harvest's duration date of August 31,
1982. Maggio indicated its interest in inplenmenting its May 21, 1980
wage offer, but the Lhion objected. As a result, wages were not rai sed.
The parties next net on Qctober 27, 1980. The Whion still
opposed Maggi o' s proposed i nteri mwage i ncreases absant a conpl ete
agreenent. S nce \Vessey had discontinued its | ettuce operations, it
nai ntai ned that there was no | onger any need for articles on seniority,
reporting and standby, hours of work and overtine, health and safety,

and hiring hall. However, there was
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no further novenent by Respondents on the proposed articles
concerning hiring hall, union security, nechanization, cost of
living, and uni on representati ve.

Novenber 4, 1980 was the | ast face-to-face negotiating session
prior to the ALRB s March 1981 hearing in this case. During this neeting,
Maggi o submitted proposal s on wages, supervisors, records and pay
periods, injury on the job, and nmechani zation. Mggio was still
interested in inplenenting wage i ncreases, but the Uhion continued to
oppose any wage changes outside of the context of a conplete contract.

Gorr espondence continued between the parties. O Novenber 13,
1980, Smth wote to Nassif to reviewthe status of negotiations wth
Vessey. Smth agreed to accept Vessey's proposal s on supervisors, health
and safety, and seniority, wth an appropriate suppl enental agreenent.
Smth al so submtted nodifications to previous proposal s on wages,
nechani zation, records and pay periods, and duration, and nade it clear
that the Union had not changed its position on union security, hiring
hal I, union representative, cost of living, hours of work and overtine,
injury on the job, reporting and standby, vacations, and travel
al lowance. Thus, as of Novenber 13, 1980, the parties had agreed on

approximately 33 articles, out of a total of 48 proposed articles.?

¥ The total nunber of 48 articles is based upon the 1979
Sun Harvest col | ective bargai ning agreenent and Respondents' April 16,
1980 | anguage proposals. Prior collective bargai ning agreenents covering
1977 through 1979 between the UFWand Respondents Maggi o and Vessey
contai ned 43 articles.

10.
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(n Decenber 22, 1980, Smth inforned Nassif that the Uhi on
consi dered Maggi o' s Novenber 4, 1980 proposal only a slight nodification
of prior offers, but woul d neverthel ess present a response. O Decenber
29, 1980, Nassif wote to Smth regardi ng the Vessey negotiations to
confirmtheir agreenent as to supervisors, duration, health and safety,
records and pay periods, seniority, and nechani zation. Nassif al so
submtted proposal s on hours of work, overtine, and travel allowance. In
March 1981, during the course of the ALRB hearing in this case, Nassif
recei ved the Lhion's response to Maggi o' s Novenber 4, 1980 proposal .

The ALJ Deci sion

Based upon these facts, the ALJ concl uded that Respondents
engaged in bad faith bargaining in violation of sections 1153(e) and (a)
of the Act. In his analysis, the ALJ divided the negotiations into five
discrete tine periods: (1) Prior to February 28, 1979; (2) February 29,
1979 to Decenber 7, 1979; (3) Decenber 7, 1979 to March 4, 1980; (4)
March 4, 1980 to Novenber 4, 1980; and (5) Novenber 4, 1980 to Decenber
31, 1980. For each segnent, the ALJ di scussed and summari zed the
bar gai ni ng between the parties and the progress, if any, toward reachi ng
an agreenent. The ALJ concluded that there had been no progress in any
naj or area since 1979.

Wii | e recogni zi ng that Respondents' April 16, 1980
proposal s accepted many of the Sun Harvest articles and were
i nprovenents fromprior contracts, the ALJ concluded that the naj or

areas—nanel y, wages, union security, hiring hall,
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nechani zation, union representative, holidays, and cost of |iving--

remai ned untouched. The ALJ found that the Gctober and Novenber sessions
were fruitful but acconplished "too little, too late." He determned
that nere agreenent on secondary issues after two years of bargaini ng,
despite anpl e roomto naneuver, is perfectly consistent wth a finding of
surface bargai ning, which, by definition, is an approach that resenbl es
good faith but is in fact calculated to frustrate agreenent. (MFarland
Rose Production (1980) 6 ALRB No. 18, citing National Labor Rel ations
Board v. Hernman Sausage . (5th dr. 1960) 275 F.2d 229 [45 LRRMI 2829] .

)

In reaching his conclusions, the ALJ relied on acts and conduct
of Respondents which were found unlawful in the overruled Admral, supra,
7 ALRB Nb. 43, as evidence of Respondents' continuing overall failure to
bargain in good faith. The ALJ al so consistently credited UFWnegoti at or
An Smth, and found that the Uhion' s conduct evidenced a desire to reach
agr eenent .

Anal ysi s

Section 1155.2(a) defines the obligation of good faith
bar gai ni ng:

For purposes of this part, to bargain collectively in good faith
is the performance of the nutual obligation of the agricul tural
enpl oyer and the representative of the agricultural enployees to
neet at reasonabl e tines and confer in good faith wth respect to
wages, hours, and other terns and conditions of enpl oynent, or
the negotiation of an agreenent, or any questions arising _
thereunder, and the execution of a witten contract incorporating
any agreenent reached if requested by either party, but such

obl i gation does not conpel either party to agree to a proposal or
requi re the naki ng of a concessi on.
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Section 1153(e) requires an agricultural enployer to bargain in

good faith wth its enpl oyees' certified collective bargai ning
representative.¥ The difficulty in deternining whether

chal | enged conduct constitutes permssible hard bargaining or a type of
unlawful bargaining is largely attributable to the Board s dual

responsi bility of assuring that parties bargain in good faith while, at
the sane time, giving full recognition to the statute's express

acknow edgnent that the good faith bargai ning obligation "does not conpel
either party to agree to a proposal or require the naking of a
concession.” (Lab. Code 8§ 1155.2(a).) D stinguishing between hard
bargai ni ng and surface bargaining is especially difficult since surface
bargai ning, by definition, is an approach to negotiations by one of the
parties which on its face has the attributes of bargaining in good faith,
but isinfact calculated to frustrate agreenent. (MFarland Rose

Production, supra, 6 ALRB No. 18.)

¥ Sections 8(d) and 8(a)(5) of the National Labor Relations Act
(NLRA) are alnost identical to sections 1155.2(a) and 1153 of the
ALRA

8(d). For the purposes of this section, to bargain collectively
is the performance of the nutual obligation of the enpl oyer and
the representative of the enﬁl oyees to neet at reasonabl e tines
and confer in good faith wth respect to wages, hours, and ot her
terns and conditions of enpl oynent, or the negotiation of an
agreenent or any question arising thereunder, and the execution
of a witten contract incorporating any agreenent reached if
requested by either party, but such obligation does not conpel
either party to agree to a proposal or require the naking of a
concessl on.

Section 8(a)(5) provides that it shall be an unfair |abor practice for an

enpl oyer to refuse to bargain collectively wth the representatives of
hi s enpl oyees, subject to the provisions of section 9(a).
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In order to determne whether a party has the requisite good
faith intent to reach agreenent on a contract, the Board nust examne the
totality of the circunstances, including the parties' conduct both at and
away fromthe bargai ning tabl e when such conduct relates to the
bargai ning negotiations. Snce it would be extraordinary for a party to
directly admt a "bad faith" intention, notive nust of necessity be
ascertained fromcircunstantial evidence. ((ontinental |nsurance Gonpany
v. National Labor Relations Board (2nd A r. 1974) 495 F. 2d 44, 48 [ 86
LRRM 2003].) A state of mnd, such as that which evinces bad faith,

general |y cannot be determined by a consideration of the events vi ewed
separately. Rather, the picture is created by a consideration of all the

facts viewed as an integrated whole. (National Labor Rel ati ons Board v.

Tonto Communi cations, Inc. (9th Ar. 1978) 567 F.2d 871, 883 [97 LRRM

2660]; National Labor Relations Board v. Sanislaus | npl enent and
Hardware Gonpany (9th dr. 1955) 226 F. 2d 377, 381 [' 31 LRRVM 1079].)

However, when examning the totality of the circunstances, the National
Labor Rel ations Board (NLRB or national board) nmay not, either directly
or indirectly, conpel concessions or otherw se sit in judgnent upon the

substantive terns of collective bargai ning agreenents . (National Labor

Rel ati ons Board v. Anerican National |nsurance Gonpany (1952) 343 U S
395, 404 [27 LRRM2405].) O course, the national board is not

prohi bi ted fromexamning the contents of the proposals set forth, and
nust take sone cogni zance of the reasonabl eness of the position taken by

a party in the course of
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bar gai ni ng negotiations. (National Labor Rel ations Board v. Hol nes
Tuttle Broadway Ford, Inc. (9th dr. 1972) 465 F.2d 717, 719 [81 LRRV
2036] . )

This Board, too, examnes the totality of the circunstances,
I ncl udi ng the enpl oyer's conduct at and away fromthe bargai ning tabl e,
to determne whet her the enpl oyer undertook negotiations wth a bona fide
intent to reach an agreenent. (MFarland Rose Production/ supra, 6 ALRB
No. 18; Masaji Bo, et al. (1980) 6 ALRB No. 20; Kaplan's Fruit and
Produce Gonpany (1980) 6 ALRB No. 36.) Also, the totality of the

enpl oyer's conduct nust be viewed in |ight of the union's conduct to
determne whether the parties evidenced an intent to reach an agreenent.

(Kaplan's Fruit and Produce Gonpany, supra.) Al though the Board nust

reviewthe totality of the parties' conduct and, in alimted way, take
cogni zance of the reasonabl eness of the positions taken by the parties in
the course of bargaining, the Board cannot conpel agreenent or
concessions, or sit in judgnent of the substantive terns of a contract.

(Tex-Cal Land Managenent, Inc. (1985) 11 ALRB No. 31, p. 22.) The Board

nust avoid interjecting itself as a party at the bargaining table in
evaluating a party's conpliance wth the statutory bargai ni ng obligation.

(Mario Saikhon, Inc. (1987) 13 ALRB No. 8.)

After a careful examnation of the totality of
circunstances as reflected in the present record, we reject the ALJ's
anal ysis with respect to the issue of bad faith bargaining. The ALJ's
determnation of Respondents' bad faith bargaining relied on the events

of, and becane, inextricably intertw ned wth,
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our annul | ed decision in Adnmiral . Thus, the prenise underlying the ALJ's

concl usi on that Respondents continued to bargain in bad faith is no
| onger vi abl e.

The Board has examned the facts de novo and concl udes t hat
Respondent s engaged in | awful hard bargai ning, rather than surface
bar gai ni ng, and evi denced an intent to reach agreenent during the
bargai ning period from21980 until March 1981. The record shows t hat
Respondent s, despite an inflexible bargaining strategy on the part of the
Lhion, nodified their proposals, resulting in agreenent on 33 articl es.
The Lhion's strategy is evidenced by its Decenber 1979 proposal s, which,

fromthe

Yin his discussion of the facts, the ALJ relied on Admral, supra, 7
ALRB No. 43 and Joe Maggio, Inc., supra, 8 ALRB No. 72 (which relied on
Admral) to conclude that the foll ow ng conduct was unlawful and in
violation of the Act: (1) The Enpl oyer group decl arati on of inpasse on
February 28, 1979; (2) Maggi o' s inpl enentation of sone of its wage rates
inthe fall/wnter of 1979; and (3) Vessey's inplenentation of increased
wage rates in Decenber 1979 for the 1979-1980 harvest. (ALJD p. 9, fn.
14; p. 10, fn. 18, p. 11, fn. 21.)

The ALJ began his analysis wth the premse that Respondents' bad faith
bargai ni ng during the 1979 negotiations, as determned by the Board in
its Admral Decision, forned the background of the 1980 negoti ati ons.
(ALID, p. 35.? Additionally, the ALJ relied on the "fal se inpasse" found
inthe Admral decision to conclude that Respondents’ refusal to
negotiate an overal | contract and the Decenber 31, 1979 decl aration of

I npasse were based on their desire to inplenent |ettuce harvesting rates
for the upcomng 1979-1980 season. (ALJD p. 37.) Inthe flat crop
differential analysis, the ALJ again relied on the Admral decision to
concl ude that Respondents' position on the one-year increase of seven
percent in wages and benefits under President Carter's anti-inflation
wage gui delines was "insincere," "patently inprobable,” and "evidence of
bad faith." (ALD pp. 39, 42.)

Fnally, in his discussion of the U-V$ al |l eged refusal to bargain in good
faith, the ALJ noted that the acts and conduct of Respondents which were
found unlawful in Admral also constituted evidence of Respondents'
overall failure to bargainin good faith. (ALJD p. 52.)
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Enpl oyers' perspective, were harsher than the Sun Harvest agreenent. The
Lhion's position was that Sun Harvest was the result of significant
conprom ses between the UPWand enpl oyers. (onsequent|ly, the Uhi on was
not wlling to place Sun Harvest on the table and open it up to
bargaining. (ALJD p. 20, fn. 39.) Athough the parties were unable to
agree on naj or issues of concern to the Lhion, ¥ the fact remains that
Respondent s evi denced a desire to neet and confer wth the Lhion, as
shown by the nunerous witten communi cations and face-to-face neetings,
which resulted in agreenent on 33 articles.

Totality of bargai ning conduct includes the parties' behavior,
both at and away fromthe bargaining table, fromthe prelimnary
di scussi ons through the consummation of the contract. The Board cannot
rely on a scrutiny of only isolated and limted periods of bargai ning.
A though the ALJ stated that he relied on the "totality of the
ci rcunstances” to find that Respondents engaged in surface bargai ni ng,
his anal ysis focused on five discrete tine periods and further separated
the bargai ni ng conduct into specific categories.?Unhder the constraints
of this analysis, the ALJ failed to examne Respondents' conduct as a

whol e, and ignored the Lhion's conduct at the begi nning of the

Y'The Lhion's major issues of concern included hiring hall,
nechani zation, union security, cost of living, and paid union
representative. V¢ are given no cause to believe that Respondents'
positions on the major issues of concern to the Lhion were wthout a
reasonabl e basi s.

2 These categories include the wage proposal's, the flat crop
differential, and the | anguage proposal s, including union security,
hiring hal |, nechanization, union representative, holidays, and cost of
l'iving.

13 ALR3 No. 17 17.



bargai ni ng process.® Additionally, the AL) failed to adequatel y assess
the progress that was nade by the parties wthin the paraneters of their
respect i ve bargai ni ng positions.

The Board nust al so exam ne Respondents' behavior in |ight of
the Uhion's conduct during negotiations. 1In 1979, at the outset of the
bargai ning rel ati onship, the Union unilaterally violated the agreed-upon
bargai ning ground rul e of a news bl ackout by naking public the details of
the negotiations. Additionally, the Uhion instigated a strike agai nst
Respondent s' operations before Respondents had conpl eted their first set
of proposals. Throughout the negotiations, the Lhion's strategy was based
on the Sun Harvest contract. |Its position was that this naster contract
represented the Lhion's final terns on the najor issues of concern, from
which the Lhion was unw I ling to bargain. This conduct hel ped set a tone
of hard bargai ning for subseqguent negoti ati ons.

Based on the totality of the circunstances, including the
parties' behavior both at and away fromthe bargai ning table, the Union's
bargai ning strategy, and the ultinate agreenent on 33 articles, we
concl ude that Respondents engaged in | awful hard bargai ning, and we
therefore dismss the conplaint as it relates to Vessey's and Maggi 0' s
bar gai ni ng conduct during the period fromthe end of Decenber 1979
through March 1981. Regarding Martori's bargai ni ng conduct, we concl ude
that Martori engaged in | aw ul

¥ The ALJ did not go beyond an exanination of the Lhion's Decenber 19,
1979 offer as evidence of the Lhion's alleged refusal to bargain in good
faith.
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hard bargai ning fromMy 21, 1980 through March 1981, and we
therefore dismss the conplaint as it relates to bargai ning by

Mrrtori during this period. %

Termnation of Lettuce Qoerations in Galifornia

The General (ounsel alleged that when Maggi o, Vessey, and
Martori ceased certain agricultural operations, they viol ated sections
1153(c) and (a) because their intent was to discrimnate agai nst
enpl oyees who asserted their rights under the ALRA The General Qounsel
also alleged that, in the subsequent negotiations over the effects of the
cessation of their respective operations, Mggio, Vessey, and Martori
violated section 1153(e) and (a). V& agree wth the ALJ's recommended
dismssal of these allegations. Miggi o

h Septenber 23, 1979, Maggio notified the UFWthat it was
considering termnating its lettuce operations in Galifornia, and offered
to negotiate over the decision and its effects. On Cctober 5, 1979,
Maggio inforned the UFWthat it was ceasing | ettuce operations for a
variety of reasons—specifically, the depressed narket for its crops, the
| ack of available |and due to overplanting and crop rotation, and the
absence of a reliable work force. Mggi o continued to nake contract
proposal s during 1980, including wage rates for |ettuce harvesting, while
increasing its Arizona |l ettuce operations. Carl Joseph Maggi o testified

that it cost the sane amount to grow lettuce in Arizona

¥ps previously discussed, the Board had determined that Martori
engaged in a course of unlawful bad faith bargaining from
mverzr’ge)r 29, 1979 to May 1980. (NMartori Brothers, supra, 8 ALRB
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as in Glifornia, but that the availability of a stable work force in
Arizona nmade | ettuce production economcal ly feasible there. Maggio
stated that he had not pernanently discontinued |ettuce in Galifornia,
but had nerely stopped planting the 1,000 or so Inperial Valley acres
wWth lettuce, anaiting a stabl e work force.

Inthe early part of 1980, the Uhion asked Nassif, Mggi o' s
negoti ator, whether Maggi o was pl anning to harvest |ettuce for the 1980-
1981 season. Nassif responded that, to his know edge, Maggi o had no
present plans to reenter the | ettuce narket. Maggio testified that he
coul d not renenber when he nade the decision regarding the 1980- 1981
Inperial Valley lettuce season, but thinks it may have been in April or
Miy. After |earning of Mggio's decision, the Uhion requested sone
information regardi ng Maggi 0's past crops and acreage figures, but never
asked to bargai n over the effects of the decision.

In determning the essential notivation for Maggi o' s cl osure
deci sion and whether the closure constituted a violation of section
1153(c) of the Act, the ALJ anal yzed this case as one involving mul tiple
notives. For "dual notive" cases, the applicable standard was set forth
by the national board in Wight Line, ADvision of Wight Line, Inc.,
(1980) 251 NLRB 1083 [105 LRRM 1169] (Wi ght Line);

FHrst, we shall require that the General (ounsel nake a prina
faci e show ng sufficient to support the inference that
protected conduct was a "notivating factor” in the enpl oyer's
decision. Qnce this is established, the burden wll shift to
the enployer to denonstrate that the sane action woul d have
taken place even in the absence of the protected conduct.

(ld. at p. 1089. )
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A though the ALJ relied upon the unl awful conduct found in the
overruled Admral Decision to find that the General Qounsel carried its
burden of proof for establishing a prinma facie case that protected
activity was a notivating factor in Maggi 0's decision to cl ose down the
Inperial Valley lettuce operations, the Board so finds wthout reliance
on Admral. Qur determnation that the General (ounsel established a
prinma facie case is based on the follow ng factors, which the ALJ al so
relied upon in reaching his conclusion: (1) the long strike and bitter
feelings between the parties; (2) the fact that Maggi o had never before
closed down its lettuce operations; (3) the fact that, under Maggi 0's
good year/bad year theory, Maggi o shoul d have reentered the | ettuce
narket in the 1980-1981 season; (4) the conflicting reasons given by
Maggi o and Nassif regarding the deci sion to cease the 1979-1980 | ettuce
operation; (5 Mggio's mxed signals on whether the cl osure was
permanent or tenporary; and (6) the fact that Mggi o continued to operate
its nonunion Arizona | ettuce business.

The Board, in agreenent wth the ALJ's application of the
Wight Line standard, further finds that Mwggi o adequately rebutted the
General Qounsel's prina faci e case, by show ng that the sane deci sion
woul d have taken pl ace even in the absence of the alleged protected
conduct .

As to the duty to bargain over the effects of the Inperial
Vall ey closure, the Board notes that Nassif's offer to bargain clearly
i ncl uded both the decision to close the |ettuce operations and its

effects on the bargaining unit. Because Miggi o
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had other crop operations in Galifornia, the Board, |ike the ALJ, views
Maggi €' s decision to cease its lettuce operations as a partial closure.
Accordingly, under Frst National Mintenance Corporation v. National

Labor Rel ations Board (1981) 452 US 666 [107 LRRM 2705] (F rst National

Mai nt enance), Maggio is not obligated to bargai n over the decision, since

the decision itself is not of the type that is anenable to resol ution

t hrough the bargai ni ng process. A though Maggi o offered to bargai n over
both the decision itself and the inpact thereof, the Lhion failed to nake
any proposal s or to request any negotiati ng sessi ons subsequent to the
Qctober 5, 1979 neeting. Even in 1980, when Maggi o i ntended to stay out
of lettuce for another season, the Uhion nade no request to bargain. The
Board agrees that the closure decision itself is not a nandatory subj ect

of bargaining, (See Cardinal Dstributing Gonpany, Inc. (1983) 9 ALRB Nb.

36; Hrst National Mintenance Gorporation v. National Labor Rel ations

Board, supra, 452 US 666), but we nay also rely on the fact that the
Lhion failed to seek bargai ning over the effects of the partial closure,
despite Maggio's offer to bargain over both the decision and its effects,
in concluding that no violation of sections 1153(e) and (a) was
established. (See, e.g., 0. P. Mirphy Produce G., Inc. (1981) 7 ALRB
No. 37.)

Vessey
h May 21, 1980, Vessey inforned the UFWthat it was
considering not grow ng or harvesting |l ettuce during the 1980-1981 season

and offered to bargain about that decision and its effects on the

bargaining unit. On July 21, 1980, the UFWrequested

22.
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infornmati on about the tentative decision. n August 13, 1980, Nassif
acknow edged the July request and inforned the Uhion that a full reply
woul d be forthcomng in Septenber after his vacation. Qh Septenber 5,
1980, Vessey inforned the UFWof its final decision. Vessey offered to
transfer displaced enpl oyees to other avail abl e Vlessey operations, but
rejected a UFWseverance pay proposal. At the Gctober 7, 1980 neeti ng,
Vessey expl ained that its decision to cease | ettuce operations was based
upon an assessnent whi ch showed overplanting in the Inperial Valley, a
need for large capital outlays to conpete in the wap | ettuce and
shredded | ettuce markets, increased costs of transportation, increased
conpetition fromHF orida and Texas narkets, a generally chaotic narket,
and i ncreased harvesting costs. O Novenber 13, 1980, the WFWnade a
fornal severance pay proposal .

In finding that the General Gounsel carried its burden of proof
and establ i shed a prina facie case that protected conduct was a
notivating factor in the decision to close dow the Inperial Valley
| ettuce operations, the ALJ relied upon his finding of surface bargai ni ng
inaddition to other factors, including the long strike, bitter feelings
between the parties, and the timng of the closure. Even wthout a
specific finding of surface bargaining, we believe that these additional
factors support the finding that the General Gounsel established a prina
facie case of unlawful retaliation. The Board agrees wth the ALJ's
application of the Wight Line standard, and further agrees that \Vessey
successful |y rebutted the General (ounsel's prina facie case of a

violation of sections 1153(c) and (a) of the Act, first by
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establ i shing valid business justifications for the closure of its |ettuce
harvesti ng operations, and then by show ng that the sane deci si on woul d
have occurred in the absence of the alleged protected activity.

As Vessey had other operations in Galifornia, its
deci sion to cease harvesting lettuce wll be treated as a parti al

closure. Under First National Mintenance, Vessey therefore had no

obligation to bargain over its decision. However, upon notice to the
Lhi on of the inpending closure and request of the ULhion, \Vessey was
obligated to bargain over the effects of its decision. Athough we find
that Vessey, through its negotiator, offered to bargain about both the
decision and its effects, the Board agrees wth the ALJ that the
bargai ni ng history between the parties on these i ssues was too short to
prove the existence of either good or bad faith at the table, and that
therefore no violation of sections 1153(e) and (a) was establ i shed
regardi ng Vessey's deci sion to cease harvesting |ettuce. ¥
Martori

In April 1980, nenbers of the Martori partnership began
di scussing the possibility of not harvesting |ettuce in the 1980- 1981
season. However, Martori still had plans to grow |l ettuce i n May 1980,
when it submtted a. wage proposal to the UFW In July, Martori's pl ans

changed due to the expiration of its |and

' The Board agrees with the ALJ's analysis regarding the |ack of
sufficient evidence of Vessey's joint or single enployer status wth
Gortaro Farns of Arizona, and additionally finds that Cortaro Farns was
not shown to be an alter ego of \Vessey. Accordingly, the Board finds it
unnecessary to reach the jurisdictional question on this record.

13 ALRB Nb. 17 24,



leases. n July 7, 1980, Nassif notified the UFWthat Martori was
considering closing its Galifornia operations. 1 July 21, 1980, the WW
requested infornati on about the decision. In Martori's Septenber 19,

1980 response to the Lhion's request, Martori offered enpl oynent in
Arizona to its California workers.

FHnally the parties net on Gctober 7, 1980 to discuss the
decision and its effects, including a severance pay proposal and an of fer
of Arizona enpl oynent to the California workers. Martori's reasons for
its decision to close down the California operation included Seven
Martori's inpending narriage and his need to be near his newfamly in
Arizona, the lack of any other partner wlling to supervise the |Inperial
Val l ey | ettuce season, the financially unsuccessful w nter season in
Inperial Valley, the increased cost of naintaining offices in both
Arizona and Galifornia, and the fact that Arizona s operation was nore
profitable.

The ALJ found that Martori went out of business in Galifornia
predom nant |y because of antiunion feelings. The ALJ based his
concl usi on upon several factors, the nost critical of which were his
assessnents of the testinonial deneanor of Steven Martori and his senior
forenmen, Johnny Martinez and Alfonso Reyes. The ALJ found these w t nesses
to be hostile, evasive, unresponsive, |lacking in candor, and difficult to

believe. Additionally, in January 1980, pursuant to our Qder issued in

¥Thi s apparent delay in Martori's response to the Union' s request
for information was due to the negotiator's August vacation plans.
(See Vessey discussion, infra.)
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Martori Brothers Dstributors (1978) 4 ALRB No. 80, Martori had

reinstated a crew known to be UFWadherents and had nade a series of
antiunion threats and comments to ot her workers regarding the

rei nstatenent and the cl osing down of the business to avoid a UFW
cont ract.

The ALJ concluded that Martori's decision to go out of business
in CGaifornia nust be considered a "total closure"” of operations under
the purview of the ALRA On the basis of this analysis, ¥ the AL
concl uded that Martori's decision could never be a violation of section
1153(c) of the ALRA citing, Textile Wrkers Lhion of Arerica v.
Darlington Manufacturing Go. (1965) 380 U S 263, 270 [58 LRRM 2657]:

[Al proposition that a single busi nessman cannot choose to go
out of business if he wants to woul d represent such a
startling innovation that it should not be entertai ned w thout
the clearest nanifestation of |egislative intent or

unequi vocal judicial precedent so construing the Labor

Rel ations Act.

However, Martori did not go conpletely out of business; it
ceased only the Galifornia operations. After its decision to cease the
Galifornia operations, the Enpl oyer continued and expanded its Arizona
operations. However, the ALJ found that the ALRB cannot consi der
Martori's non-California operations because of the jurisdictional limts
of the ALRA

In prior decisions, the Board has held that unl awful enpl oyer

actions whi ch have extraterritorial inplications may not

FETETEEEErrrrrrl

Ysection 1148 of the ALRA directs the ALRBto fol l ow
appl i cabl e precedents of the NLRA
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be i mmune fromrenedy. (See, e.g., Admral Packing Gonpany (1984) 10
ALRBNo. 9; J. R Norton onpany (1982) 8 ALRB No. 76; % Mirio Sai khon,
Inc. (1978) 4 ARB No. 72.) Inlight of the decisionin J.R Norton

Gonpany, supra, 192 Cal . App. 3d 874, we have doubts about the continui ng
viability of ALRB precedent which considers the extraterritorial
inplications of unlaw ul enpl oyer actions. Assumng arguendo that
Martori's decision to close its197 California operations constituted only
a partial closure,®the test for determning whether the decision

viol ated section 1153(c) woul d be whether Martori was notivated by a
desire to "chill unionismin any of the renaining [operations] ... and if
the enpl oyer nmay reasonably have foreseen that such closing woul d Iikely
have that effect." (Textile Wrkers Lhion of Arerica v. Darlington

Manuf acturing Go., supra, 380 US 263, 275.) To determne whether this

unl awful notive has been established, the NLRB relies on vari ous

circunstantial factors:

% However, the California Gourt of Appeal for the Fourth
Appel late Dstrict found that J. R Norton's discri ninnatorg failure to
hire workers in Arizona and New Mexi co cannot be renedi ed by the Board
even though the denial of work was in retaliation for Galifornia
concerted activity protected by the AARA (J.R Norton Conpany (1987)
192 Gl . App. 3d 874.;) The Gourt of Appeal relied in part on a finding
that Norton's operations involved harvesting in Galifornia 10 out of the
12 nonths, and that under such circunstances, it woul d be practically
i npossi ble for Norton to purge Uhion adherents fromthe ranks of its work
forcg by nmerely refusing to hire those enpl oyees for the remaini ng two
nont hs.

¥ The NLRB/ in applying the Darlington precedent, has sel dom
found changes in an enpl oyer's operation to be a conpl et e cl osi ng,
reserving that formof immunity fromthe unfair |abor practice |aws to
situations where the enpl oyer conpletely liquidates its business. (N.RB
v. Fort Vancouver P ywood Conpany (9th dr. 1979) 604 F. 2d 596 [ 102 LRRM
%giﬂ ) National Famly oinion, Inc. (1979) 246 NLRB 521 [102 LRRM

27.
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General |y, the Board in determning whether or not the proscribed
“chilling" notivation and its reasonably foreseeabl e effect can
be inferred considers the presence or absence of several factors
including, inter alia/ contenporaneous union activity at the
enpl oyer’s renmai ning facilities, geographic proximty of the
enpl oyer's facilities to the closed operation, the |ikelihood
that enpl oyees w Il learn of the circunstances surrounding the
enpl oyer' s unl awf ul conduct through enpl oyee i nterchange or
contact, and, of course, representations nade by the enpl oyer's
officials and supervisors to other enpl oyees. (Bruce Duncan (o.,
Inc. (1977) 233 NLRB 1243 [97 LRRMI 1027] . )

Wii | e geographi cal proximty coul d be asserted as between
Martori's defunct CGalifornia and ongoi ng Ari zona operations, evi dence
regarding the other factors is absent fromthis record. The fact that
there is evidence that two of Martori's forenen at
the Galifornia operation made antiunion renmarks to Galifornia
enpl oyees is irrelevant.? The record contai ns no evi dence t hat

such anti uni on renarks were nade to Arizona enpl oyees, that there was
cont enpor aneous union activity at the Arizona operation, or that there
was i nterchange between the CGalifornia and Ari zona enpl oyees. The Board
therefore finds insufficient basis for concluding that Martori viol ated
section 1153(c) in closing part of its operations.

Regardi ng the bargai ning obligation, the Board, |ike the

D These isolated antiunion renarks in Galifornia are relevant only to
determne whether Martori was notivated by antiunion ani nus when it nade
its decision to close its CGalifornia operations. Wthout evidence of
enpl oyee i nterchange between California and Arizona, these renarks have
no bearing on determning whether Martori's decision to close its
Galifornia operations was notivated by a desire to chill unionismin the
renmai ni ng operations in Arizona. A though such antiunion renarks coul d
constitute an i ndependent violation of the Act, no such allegation is
before the Board in this case.
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ALJ, finds that Martori offered to bargain about the decision and its
effects, but finds the record insufficient to establish that Martori
failed to bargain in good faith with the Union over the

effects of the decision to close its Galifornia |lettuce

oper ati ons. &

Returning Srikers

The General Gounsel alleged that striking enpl oyees of Maggi o
and \Vessey tendered unconditional offers to return to work and that their
enpl oyers failed to treat the offers in a nondi scrimnatory fashion in
violation of sections 1153(c) and (a) of the Act. The ALJ determ ned
that the returning strikers were entitled to inmediate reinstatenent to
their prior positions. n the basis of reasoning different fromthat
expressed by the ALJ, we agree wth his determnation.

Maggi o Broccoal i

Broccoli is harvested by Maggi o excl usively in the Salinas
Val | ey, using two harvest crews under the prinary supervision of Charles
Kirkpatrick. After the 1979 strike, Mggi o repl aced the harvesters and,
in 1980-1981, used only one harvesting crew A though Kirkpatrick stated
that nore harvesting crews woul d have been hel pful, he was directed to

recall only

Zas aresult of the Board' s decision to disniss this
allegation, it is unnecessary to consider the jurisdictional issue as it
relates to bargai ning requirenents. Uhder either the total closure
anal ysis by the ALJ or the partial closure analysis set forth herein,
Martori's alleged failure to bargain over the effects of its decision to
close the Galifornia |l ettuce operations is not a violation of our Act.
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enpl oyees who worked the previ ous season or enpl oyees enpl oyed by Maggi o
in other capacities during the previous year. He was ordered by Maggio
not to hire strikers or to honor requests for reenpl oynent by striking
enpl oyees. Domngo de |a Torre, the broccoli crew forenan, had such
difficulty filling his crewunder these | imtations that he resorted to
hi ri ng new enpl oyees under the nanmes of previous (nonstriking) Mggi o
enpl oyees. De |a Torre was certain he woul d have been fired if he had
failed to fill his crewor if he had filled his crewwth returning
strikers.

Carrots

The Inperial Valley carrot harvest begins in Novenber and ends
in My, and is followed by the King Aty carrot harvest, which begins in
May and ends in Novenber. Together, the two seasons provide nearly year-
round enpl oynent to those willing to commute. Hiunberto Felix supervised
bot h harvests and hired the harvesters for Maggio. For the 1980-1981
Inperial Valley harvest (followng Maggio's striking carrot harvesters'
offers to return to work), Felix was directed to recall the 1979-1980
repl acenent workers, any 1980 King Aty harvesters who desired | nperi al
Val | ey enpl oynent, any ot her Maggi o enpl oyees hired or enpl oyed since the
strike in any capacity, and then any students seeki ng weekend or vacation
enpl oynent. Felix was never given a list of the returning strikers who
desi red reenpl oynent .

Sorinkl ers and Véed and Thin O ews

Before the 1979 strike, Maggio utilized two weed and thin crews
and sone 25-30 sprinklers. After the strike and the elimnation of the

| ettuce operation, Miggi o operated wth one
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weed and thin crew and sonme 20-25 sprinklers . These enpl oyees
were recruited in August 1980, and Maggio hired only workers from
the previous season. No new enpl oyees or returning strikers were
hi r ed.

Tractor Drivers and Irrigators

Prior to the strike, Muggi o enpl oyed 15-20 tractor drivers and 15
irrigators. Al but 3 or 4 of the tractor drivers and 3 of the irrigators
went on strike. Al strikers were replaced. S nce receipt of the
strikers' offers to return to work, there have been no openings for tractor
drivers. Three striking irrigators were rehired in the fall of 1980.

Anal ysi s
Maggi 0

In agreement wth the ALJ, the Board finds that Maggi e's striking
enpl oyees tendered unconditional offers to return to work and that Mggi o
altered its established seniority practices, inposing new hiring and recal |
policies designed to limt reenpl oynent opportunities of returning
strikers. Accordingly, the Board concl udes that Maggi o viol ated sections
1153 (c) and (a) by failing to treat the returning strikers' offers to
return to work in a nondiscrimnatory fashion. (Messey & Gonpany, Inc.

(1985) 11 ALRB Nb. 3.) The Board also finds that the uncontradi cted

evidence in this case establishes that Maggio did not unlawful ly fail to
reinstate any striking tractor driver or irrigator who sought reenpl oynent,
and therefore coomtted no violation of the Act regardi ng those returning

strikers.
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Vessey
In January 1979, all of Vessey 's tractor drivers,

irrigators, and sprinklers went on strike and were repl aced during

February 1979. Additionally, the |lettuce harvesters and weed and thin

enpl oyees al so went out on strike. (See Vessey & Gonpany, Inc. , supra,

11 AARB Nb. 3.) Jon \essey testified that those repl acenent enpl oyees
were pernmanent repl acenents for the striking enpl oyees. |n Decenber
1979, nmany of \Vessey 's striking enpl oyees sought to return to their
jobs. \essey testified that, after receipt of the offers to return, he
filled avail abl e job vacancies fromthe lists of returning strikers.

Inlight of the finding that the strike involved in this natter
was an economc strike fromthe onset and renai ned so throughout the

rel evant periods (Carl Joseph Maggi o, supra, 154 Cal . App.3d 40 ), the

Board cannot accept the ALJ's conclusion that Vessey 's enpl oyees were
entitled, as unfair labor practice strikers, to i medi ate reinstatenent
upon the tendering of an unconditional offer to return to work. However,
the Board agrees that the offers to return to work by \Vessey 's enpl oyees
were sincere and unconditional. (See, e.g., Vessey & Gonpany, |nc.,
supra, 11 ALRB No. 3.)

In SamAndrews' Sons (1986) 12 ALRB No. 30, we recently

reiterated the burden upon an enpl oyer in recei pt of economc strikers'
uncondi tional offers to return to work. The enpl oyer nust establish
legitimate and substantial business justifications to deprive such

returni ng enpl oyees of their enpl oynent.
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(National Labor Relations Board v. Heetwood Trail ers Gonpany, |nc.
(1967) 389 U S 375, 378 [66 LRRMI2737].) Such justifications include

the previous hiring of pernanent replacenents. (National Labor Rel ati ons
Board v. Geat Dane Trailers, Inc. (1967) 388 US 26 [65 LRRV 2465] ;
Hansen Brothers Enterprises (1986) 279 NNRB No. 98.) It is a well-

settled principle that the burden is on the enpl oyer to prove that the
repl acenents were hired as pernmanent enpl oyees and, further, "theenpl oyer
nust show a nut ual under standi ng between itself and the repl acenents t hat

they are pernanent."? (Hansen Brot hersEnterprises, supra, 279 NLRB Nb.

98, Sip pn. at p. 3, enphasis in original; Associated Gocers (1980)
253 NLRB 31, 32 [105 LRRM 1633]; Sam Andrews' Sons, supra, 12 ALRB Nb.
30, pp. 14-16.)

Here, Jon Vessey testified that the repl acenents were
per nanent, yet no evidence of a nutual understandi ng between the
repl acenents and Vessey was adduced. No evi dence was present ed show ng
that those repl acenent enpl oyees had been hired as pernanent enpl oyees.
The "permanent" status of the repl acenents clearly existed in the mnd of
Jon Vessey, but that, standing alone, is an insufficient show ng to
defeat the reinstatenment rights of economc strikers. (Associated

Qocers, supra, 253 NLRB 31, 32.)

Z hairman Davidian, in his dissent, argues that Vessey net its burden
of proof by nerely stating that the replacenents were hired as
per manent' enpl oyees. However, we note that Vessey failed to present any
evi dence show ng that the repl acenents had an understandi ng that they
were pernanent. Wthout such evidence, Vessey did not neet its initial
burden and, consequently, there was no need by the General Gounsel to
present any rebuttal evidence.
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The testinony of George Sergi os, a supervisor for Mggi o,
presents a useful conparison. Stergios stated that Mggi o repl acenent
enpl oyees specifical ly sought confirnation of the pernanent nature of
their enpl oynent. No such evi dence was adduced by Vessey. Therefore,
the Board finds it unnecessary to consider, as did the ALJ, whether sone
of Vessey's enpl oyees are seasonal or year-round, and to consequently
determne whether a different reinstatenent analysis nmay pertain to a
Vessey enpl oyee dependi ng upon the seasonal nature of his or her duties.

Havi ng found that Vessey did not establish "legitinmate and
substantial business justifications" for its failure to i nmedi ately
reinstate returning economc strikers, the Board orders that all such
strikers be offered i nmedi ate rei nstatenent and that they be conpensated
for all economc |osses resulting fromVessey's violations of the Act.
Goncl usi on

Based on the totality of the circunstances, we concl ude that
Respondent s, separately and col | ectively, engaged in |awful hard
bargai ning, and we therefore dismss the conplaint as it relates to the
overal | bargai ni ng conduct of each Respondent.

Wth regard to the termnation of |ettuce operations in
Gilifornia, we find that Maggi o and Vessey offered to bargai n over the
decisions to close their Galifornia | ettuce operations and the effects of
those decisions on the bargaining units. As to Martori, we concl ude that
there is insufficient evidence to establish that Martori failed to
bargain over the effects of its decision to close its Galifornia | ettuce

operations. V¢ therefore
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dismss the conplaint as it relates to Respondents' termnation of their
Galifornia | ettuce operations.

Regarding the reinstatenent of the returning strikers, we find
that Maggi o and Vessey viol ated sections 1153(c) and (a) by failing to
treat the returning strikers' offers to return to work in a
nondi scrimnatory fashion. Goncerning its striking tractor drivers and
irrigators, we find that Maggio did not violate the rights of those
returning strikers under the Act, and we dismss that portion of the
conpl ai nt as wel |.

RER

By authority of Labor (Code section 1160.3, the
Agricultural Labor Rel ations Board (ALRB or Board) hereby orders that
Respondent Vessey & Conpany, Inc., its officers, agents, successors, and
assi gns shal | :

1. Gease and desi st from

(a) Failing or refusing to reinstate striking
wor kers who offer, or who have offered, to return to work because of
their strike activity or union activity.

(b) Inany like or related nmanner interfering wth,
restraining, or coercing agricultural enpl oyees in the exercise of those
rights guaranteed by section 1152 of the Agricultural Labor Rel ations Act
(Act).

2. Take the followng affirnative acti ons whi ch are deened
necessary to effectuate the policies of the Act:

(a) Cfer toall of its enpl oyees who went on strike in
January of 1979 and thereafter nmade unconditional offers to returnto

work at various tines in 1980, as listed in Appendix A

35.
13 ALRB Nb. 17



to the Third Arended Conplaint herein (wth the exception of |ettuce
harvesters), full and i medi ate reinstatenent to their forner or
substantially equivalent jobs wthout prejudice to their seniority rights
or any other enpl oynent rights and privileges and rei nburse themfor all

| osses of pay and other economc |osses they have suffered as a result of
Respondent's failure or refusal to rehire themafter the receipt of their
uncondi tional offers to return to work, reinbursenent plus interest to be
nade in accordance wth the established Board precedents, plus interest
thereon, conputed in accordance with the Board s Decision and Oder in

Lu-Ete Farns, Inc. (1982) 8 ALRB No. 55.

(b) Preserve and, upon request, naka available to this
Board or its agents, for examnation, photocopying, and ot herw se
copyi ng, social security paynent records, tine cards, personnel records,
all payroll records and reports, and all other records rel evant and
necessary to a determnation, by the Regional Drector, of the anounts of
nakewhol e and i nterest due under the terns of this Qder.

(c) Sgnthe Notice to Agricultural Enpl oyees
attached hereto and, after its translation by a Board agent into all
appropriate | anguages, reproduce sufficient copies in each | anguage for
the purposes set forth hereinafter.

(d) Ml copies of the attached Notice, in all
appropriate | anguages, wthin 30 days after the date of issuance of this
Qder, to all agricultural enpl oyees enpl oyed by Respondent at any tine
during the period fromDecenber 1, 1979, until Decenber 1, 1980.
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(e) Post copies of the attached Notice, in all
appropriate | anguages, in conspicuous places on its property for 60 days,
the period(s) and placets) of posting to be determned by the Regi onal
Orector, and exercise due care to repl ace any Notice which has been
altered, defaced, covered or renoved.

(f) Arrange for a representative of Respondent or a Board
agent to distribute and read the attached Notice, in all appropriate
| anguages, to all of its agricultural enpl oyees on conpany tine and
property at tine(s) and pl aces(s) to be determned by the Regi onal
Orector. Followng the reading, the Board agent shall be given the
opportunity, outside the presence of supervisors and nanagenent, to
answer any questions the enpl oyees nay have concerning the Notice or
their rights under the Act. The Regional Drector shall determne a
reasonabl e rate of conpensation to be paid by Respondent to all nonhourly
wage enpl oyees in order to conpensate themfor tine lost at this readi ng
and during the question-and-answer period.

(g Notify the Regional Drector inwiting, wthin 30
days after the date of issuance of this Qder, of the steps Respondent

has taken to conply wth its terns, and make further
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reports at the Regional Drector's request, until full conpliance
I s achi eved.
Dated: Qtober 23, 1987

JON P. MOCARTHY, MenberZ

GREGRY L. GONOT, Menber

| VONNE RAMCS R CHARDSON  Menber

Z'The signatures of Board Menbers in al | Board decisi ons appear
wth the signature of the Chairnan first, if participating, followed by
the signatures of the participating Board Menbers in order of their
seniority.
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NOT CE TO AR QLTURAL EMPLOYEES

After investigating charges that were filed inthe H Centro Gfice, the
General ounsel of the Agricultural Labor Relations Board (Board) issued
a conplaint that alleged that we had violated the law After a hearing
at which each side had an opportunity to present evidence, the Board
found that we did violate the law by refusing to rehire strikers. The
Board has told us to post and publish this Notice. V¢ wll do what the
Board has ordered us to do. V¢ also want to tell you that the
Agricultural Labor Relations Act is alawthat gives you and all farm
workers these rights:

1. To organi ze yoursel ves;

2. To form join or help unions;

3. Tovotein a secret ballot election to decide whether you want a
union to represent you;

4. To bargain wth your enployer to obtain a contract covering your
wages and worki ng conditions through a union chosen by a najority
of the enpl oyees and certified by the Board,;

5. To act together wth other workers to help or protect one
anot her; and

6. To decide not to do any of these things.

Because it is true that you have these rights, we promse that:

VE WLL NOT do anything in the future that forces you to do, or stops you
fromdoing any of the things |isted above.

VEE WLL NOT fail or refuse to hire or reinstate, or discrimnate agai nst
any enpl oyee because he or she exercises any of these rights, including
the right to strike.

VEE WLL offer reinstatement to all strikers who unconditionally offered
toreturn to work wth us into their previous jobs or to substantially
equi val ent jobs, wthout |oss of seniority or other rights and
privileges, and we w |l reinburse each of themfor all pay and ot her
rmﬂ_ey p Hs interest they |ost because we refused to reinstate themor
rehire them

Dat ed: VESSEY & GOMPANY, | NC

By:

(Represent ati ve) (Title)

If you have a question about your rights as farmworkers or about this
Notice, you nay contact any office of the Agricultural Labor Rel ations
Board. (nhe office is located at 319 Witernan Avenue, H Centro,
Galifornia 92243. The tel ephone nunber is (519) 353-2130.

This is an official Notice of the Agricultural Labor Relations Board, an
agency of the Sate of CGalifornia.

DO MO REMDVE R MUTT LATE

13 ALRB Nb. 17
39.



GROER

It is hereby ordered that the conplaint, insofar as it
rel ates to Respondent Martori Brothers Ostributors be, and it hereby
is, dismssedinits entirety.

Dated: Otober 23, 1987

JG-N P. MOCARTHY, Menber

GREGRY L. GONOT, Menber

| VONNE RAMCS R CHARDSON  Menber
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CRER
By authority of Labor Gode section 1160.3, the
Agricultural Labor Relations Board (ALRB or Board) hereby orders that
Respondent Joe Maggi o, Inc., (al so known as Maggi o, Inc., dba Joe Maggi 0)
its officers, agents, successors, and assigns shall:
1. Gease and desist from

(a) Failing or refusing to reinstate striking
wor kers who offer, or who have offered, to return to work because of
their strike activity or union activity.

(b) Inany like or related nanner interfering wth,
restraining, or coercing agricultural enpl oyees in the exercise of those
rights guaranteed by section 1152 of the Agricultural Labor Rel ations Act
(Act).

2. Take the follow ng affirmative actions whi ch are deened
necessary to effectuate the policies of the Act:

(a) Cfer toall of its enployees who went on strike in
January of 1979 and thereafter nmade unconditional offers to returnto
work at various tinme in 1980, as listed in Appendix Ato the Third
Anended Gonpl aint herein (wth the exception of |ettuce harvesters), full
and immedi ate reinstatenent to their forner or substantially equival ent
jobs without prejudice to their seniority rights or any other enpl oynent
rights and privileges and reinburse themfor all |osses of pay and ot her
econom c | osses they have suffered as a result of Respondent's failure or
refusal to rehire themafter the receipt of their unconditional offers to
return to work, reinbursenent plus interest to be nade i n accordance wth

the established Board precedents, plus interest thereon, conputed
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in accordance wth the Board s Decision and Oder in Lu-EBte Farns/

Inc. (1982) 8 ALRB Nb. 55.

(b) Preserve and, upon request, nmake available to this
Board or its agents, for examnation, photocopying, and otherw se
copying, all payroll records, social security paynent records, tine
cards, personnel records and reports, and all other records rel evant and
necessary to a determnation, by the Regional Drector, of the amounts of
nakewhol e and i nterest due under the terns of this Qder.

(c) Sgnthe Notice to Agricultural Enpl oyees
attached hereto and, after its translation by a Board agent into all
appropriate | anguages, reproduce sufficient copies in each | anguage for
the purposes set forth hereinafter.

(d) Ml copies of the attached Notice, in all
appropriate | anguages, within 30 days after the date of issuance of this
Qder, to all agricultural enpl oyees enpl oyed by Respondent at any tine
during the period fromJanuary 1, 1980, until January 1, 1981.

(e) Post copies of the attached Notice, in all
appropriate | anguages, in conspicuous places on its property for 60 days,
the period(s) and place(s) of posting to be determned by the Regi onal
Drector, and exercise due care to repl ace any Noti ce whi ch has been
altered, defaced, covered or renoved.

(f) Arrange for a representative of Respondent or a Board
agent to distribute and read the attached Notice, in all appropriate
| anguages, to all of its agricultural enpl oyees on conpany tine and

property at tine(s) and pl ace(s) to be determned
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by the Regional Drector. Followng the reading, the Board agent shal |
be given the opportunity, outside the presence of supervisors and
nanagenent, to answer any questions the enpl oyees nmay have concerning the
Nbtice or their rights under the Act. The Regional Drector shall
determne a reasonabl e rate of conpensation to be pai d by Respondent to
all nonhourly wage enpl oyees in order to conpensate themfor tine |ost at
this reading and during the question-and-answer period.

(g0 Notify the Regional Drector inwiting, wthin 30
days after the date of issuance of this Oder, of the steps Respondent
has taken to conply wth its terns, and nake further reports at the

Regional Drector's request, until full conpliance is achi eved.

Dated: Qctober 23, 1987

JGN P. MOCARTHY, Menber

GREQRY L. GONOT, Menber

| VONNE RAMCS R CHARDSON  Menber
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NOT CE TO AGR QLTURAL EMPLOYEES

After investigating charges that were filed inthe B Centro Ofice, the
General Gounsel of the Agricultural Labor Rel ations Board (Board) issued
a conplaint that alleged that we had violated the law After a hearing
at which each side had an opportunity to present evidence, the Board
found that we did violate the law by refusing to rehire strikers. The
Board has told us to post and publish this Notice. V¢ wll do what the
Board has ordered us to do. Ve also want to tell you that the
Agricultural Labor Relations Act is alawthat gives you and all farm
workers these rights:

1. To organi ze your sel ves;

2. To form join or help unions;

3. Tovotein a secret ballot election to decide whether you want a
union to represent you;

4. To bargain wth your enployer to obtain a contract covering your
wages and wor ki ng conditions through a union chosen by a najority
of the enpl oyees and certified by the Board;

5. To act together with other workers to hel p or protect one
anot her; and

6. To decide not to do any of these things.

Because it is true that you have these rights, we promse that:

VE WLL NOT do anything in the future that forces you to do, or stops you
fromdoing any of the things listed above.

VEE WLL NOT fail or refuse to hire or reinstate, or discrimnate agai nst
any enpl oyee because he or she exercises any of these rights, including
the right to strike.

VEE WLL offer reinstatenent to all strikers who unconditionally offered
toreturn towrk wth us into their previous jobs or to substantially
equi val ent jobs, wthout loss of seniority or other rights and
privileges, and we wll reinburse each of themfor all pay and ot her
mDR_ey p HS interest they | ost because we refused to reinstate themor
rehire them

Dat ed: JCE MG Q INC

By:

(Represent ati ve) (Title)

If you have a question about your rights as farmworkers or about this
Notice, you may contact any office of the Agricultural Labor Rel ations

Board. One office is located at 319 Véternan Avenue, H Centro,
Galifornia 92243. The tel ephone nunber is (619) 353-2130.

This is an official Notice of the Agricultural Labor Relations Board, an
agency of the Sate of California.

DO NOI' REMOVE CR MUTI LATE
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(HA RVAN DAVTD AN Goncurring in Part and D ssenting in Part:

| depart fromthe majority opinion only insofar as it concerns
Respondent Vessey & Conpany, Inc. (Messey). | would find that counse
for General ounsel failed to satisfy the requisite statutory burden of
proving by a preponderance of the evidence that Vessey's failure or
refusal to inmediately reinstate returning strikers constituted a
violation of the Agricultural Labor Relations Act (Act).

Vessey contends that it did not reinstate tractor, irrigation or
sprinkl er enpl oyees upon their offer to return because there were no
vacanci es for them the positions which they had held prior to the strike
havi ng been filled by repl acements. Vessey did accord the forner strikers
preferential recall to any openings that woul d ari se upon ,the departure
of replacenents, a course consistent wth the reinstatenent rights of
returni ng economc strikers for whom per manent repl acenents have been

hired. The only questions therefore are whether the strike was
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an economc one and whet her the repl acenents had i ndeed been hired as
per nanent enpl oyees. The first question was answered by the Gourt of

Appeal s in Carl Joseph Maggio Inc., et al. v. ALRB (1984) 154 Cal . App. 3d

40, reversing an earlier finding by the Board that the strike invol ving
Vessey, as well as certain other agricultural enployers, was an unfair

| abor practice strike. (Admral Packing G., et al. (1981) 7 ALRB Nb.

43.) The court determned that the strike was economc throughout its
duration. As to the next question, concerning the status of the

repl acenents, it is well settled that an enpl oyer nust establish that
there was an understandi ng between itself and the repl acenents, prior to
the strikers' offer toreturn to work, that the replacenent's positions
were permanent. (See, e.g., Hansen Brothers Enterpri ses (1986) 279 NLRB
No. 98 [122 LRRM 1057]; Associ ated Gocers (1980) 253 NLRB 31 [105 LRRM
1633] .)

The record reveal s that Jon Vessey testified that the
repl acenents were hired as pernanent enpl oyees.? No further evidence was
of fered by Vessey and no rebuttal evidence was presented by any ot her
party. Had counsel for any party presented evi dence whi ch either further
supported or contradi cted Jon Vessey's testinony, then | woul d be better
able to evaluate the facts in determning the permanent or tenporary

status of the

YThe pertinent testinony on that question is as foll ows:
Q (By Respondents' counsel And did you have any
under st andi ng wi th those workers when you hired themas to
whet her or not they were pernanent or tenporary enpl oyees?

A They were per manent .
(RT. Vol. XV, p. 169.)
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repl acenents. After reading Jon \Vessey's testinony, however, and w thout
any other evidence, | would find that Vessey net its burden of

establ i shing that the replacenents were hired as permanent enpl oyees. By
hiri ng permanent repl acenents, \essey established "legitinate and
substantial business justifications” for not immediately reinstating the
returning economc strikers. (See National Labor Rel ations Board v.
Heetwood Trail ers Gonpany, (1967) 389 U S 375 [66 LRRM 2737]; National
Labor Relations Board v. Geat Dane Trailers (1967) 388 US 26 [65 LRRV
2465] . )

Accordingly, | would not find that Vessey failed or refused to
reinstate returning economc strikers in violation of Labor Code sections
1153(c) and (a) of the Act. Therefore, | would dismss the conplaint in
its entirety as to Respondent \essey.

Dated: Qctober 23, 1987

BEN DAV O AN, Chai r nan
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MEMBER HENNLNG O ssent i ng:

I would find that Vessey & Gonpany, Inc. (\Vessey), Martori
Brothers Dstributing (Martori) and Joe Maggi o, Inc. (Maggi o)
(col l ectively, Respondents) violated sections 1153(e) and (a) of the
Agricultural Labor Relations Act (ALRA or Act) by failing to negotiate in
good faith wth the Uhited FarmVWrkers of Anerica, AFL-AQ O (UFWor
Lhion) fromMy 20, 1980. | would find that their conduct precedi ng My
20, 1980, has been the subject of previous decisions of this Board.
Those deci sions held that up until Novenber 20, 1979, Martori, \Vessey,
and Maggi o were at a bona fide i npasse in bargai ning, that Respondents
subsequent |y broke the i npasse and renoved t he suspension to the duty to
bargai n, and that Respondents have not expl ai ned why they del ayed for
over five nonths in submtting a conpl ete counter-proposal to the URVg
Decenber 18, 1979 offer, an offer summarily rej ected by those
Respondent s.

In Martori Brothers (1985) 11 ALRB No. 26, the
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Agricultural Labor Relations Board (ALRB or Board) nade the
foll ow ng determnati on:

In Martori Brothers (1982) 8 ALRB Nb. 23, we found that the
totality of respondent's conduct including its Novenber 20, 1979,
letter to the hited FarmWrkers of Anerica, AFL-A Q regardi ng
its desire to resune negotiations, its sumary rejection of the
Lhion's Decenber 18, 1979 offer, and its unexpl ained delay in
submtting a counterproposal, established that Respondent was
engaged in bad faith bargai ning fromNovenber 20, 1979, until My
1980. The Board concl uded that Respondent viol ated section
1153(e) and (a) of the Act by engagi ng i n surface bargai ni ng
during that period and by previously unilaterally increasing
wages \C/I\h)en no bona fide i npasse existed. (ld., at p. 2-3, fn.
omtted.

Smlarly, in Joe Maggio, Inc., et al. (1982)

8 ALRB No. 72, the Board determned that Maggi e's and Vessey' s Novenber
1979 of fer of a | ettuce harvesti ng wage i ncrease and subsequent
i npl enentation was in violation of Labor Code sections 1153(e) and (a)¥

of the Act. In Joe Maggio, Inc., et al. (1985) 11 ALRB No. 35, the Board

found that Maggi o' s interi mwage increase in Decenber 1979, was a
unilateral change in violation of 1153(e). However, the Board di d not
find that unilateral change in and of itself was sufficient to find
surface bargai ning. These cases, to the extent that they are
precedential, support the conclusions of the Admnistrative Law Judge
(ALJ) here; i.e., that the Novenber 1979 through May 1980 bar gai ni ng
conduct by Respondents Martori, Vessey, and Maggi o was not indicative of
good faith bargai ni ng.

Section 1155.2 of the ALRA defines good faith bargai ni ng

YAl section references herein are to the California Labor Qode unl ess
ot herw se speci fi ed.
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as foll ows:

. the perfornance of the mutual obligation of the
agricultural enployer and the representative of the
agricultural enpl oyees to neet at reasonabl e tines and ot her
terns and conditions of enpl oynent, or the confer in good
faith with respect to wages, hours, and negotiation of an
agreenent, or any gquestion arising thereunder, and the
execution of a witten contract incorporating any agreenent
reached if requested by either party, but such obligation
does not conpel either party to agree to a proposal or to
require the making of a concession.?

At the heart of this obligation--placed upon both |abor and
nanagenent by the ALRA--is the concept of "good faith."

If the obligation of the act is to produce nore than a series
of enpty discussions, bargaining nust mean nore than nere
negotiation. It nust nean negotiation wth a bona fide
intent to reach an agreenent 1f agreenent is possi bl e.

(Atlas MIIs (1937) 3 NLRB 1021 [1 LRRM 60]; see al so NLRB v.
Boss Mg. . (7th dr. 1941) 118 F. 2d 187 [8 LRRVI 729].)

This area of labor lawis not an easy one. As one conmment at or
stated, the analysis of "the duty to bargain in good faith" has posed the
greatest difficulty for the NNRB. (Mrris, The Devel opi ng Labor Law (2nd
Ed. 1983) ch. 13, pp. 553, et seq.)

Wii | e no objective standards can readily be applied to a
determnation of a party's subjective good faith, there has been no | ack
of trying. (N.RBv. Herman Sausage Go. (5th dr. 1960) 275 F. 2d 229 [45
LRRM 2829].) In NLRBv. Arerican National |nsurance (1952) 343 U S 395,
[72 S Q. 824] the US Suprene Gourt defined good faith bargai ning as an

obligation on the

ZThis language is drawn fromthe NLRA section 8(d). (29 US. G
§ 158(d)).
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enpl oyer :

. tonegotiate in good faith wth his enpl oyees'
representatives; to match their proposals, if unacceptable, wth
counterproposal s; and to nake every reasonabl e effort to reach an
agreenent. ...[However, the NLRA] does not encourage a party to
engage in fruitless narathon di scussions at the expense of a
frank statenent in support of his position. And it is equally
clear that the [NLRB] may not, either directly or indirectly,
conpel concessions or otherw se sit in judgment upon the
substantive terns of collective bargai ning agreenents. (ld. , at
72 53(1j 828, 829, quoting Houde Engineering, Inc. (1934) 1 NLRB
No. 35.

An addi tional aspect of the duty to bargain in good faithis
the degree of sincerity reflected in the proposals offered, the clains by
ei ther bargainer at the bargai ning tabl e nust be honest clains. (N.RBv.

Truitt Mg., G. (1956) 351 US 149 [70 S . 753]; NLRB v. VWoster Dv.
of Borg-Vérner Gorp. (1958) 356 US 342 [78 S Q. 718] . )

The proof of bad faith in negotiations nust generally be
inferred fromexternal conduct, such as stalling (Akron Novelty Mg. Qo.
(1976) 224 NLRB 998 [93 LRRM 1106]); sending negotiators w thout
authority (US Gpsum@., Wil -Lite Dv. (1972) 200 NLRB 1098 [ 82 LRRV

1064]); shifting positions just as agreenent is emmnent (Anerican
Seating . v. NLRB (5th dr. 1970) 424 F.2d 106 [ 73 LRRVI 2966]);

gui bbl i ng over standard clauses (Reed & Prince Mg., (0. (1951) 96 NLRB
850, 855 [28 LRRM 1608] enforced sub. nom (1st. Gdr. 1953) 205 F. 2d 131
[32 LRRM 2225]); refusing to provide infornation (Kohler Go. (1960) 128
NLRB 1062, 1073-1074 [46 LRRVI1389]; D anond Gonst. (0., Inc. (1967) 163
NLRB 161 [64 LRRM 1333]; and rigidly adhering to predictably unacceptabl e

proposal s thereby nanifesting a

ol
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predilection not to reach agreenent (Tonto Communi cations, Inc. (1975)
220 NLRB 636 [90 LRRM 1321] enforcenent den. (9th dr. 1978) 567 F. 2d 871
[97 LRRM 2660] ).

V¢ have previously utilized many of the above principles to
assess allegations of surface bargaining. For exanple, in 0. P. Mirphy

Produce (., Inc. (1979) 5 ALRB Nb. 63, we set forth in detail what

factors may justify a finding of surface bargaining. Noting that the
enpl oyer post poned neeti ngs, changed negotiators, “failed to present
adequat e contract proposals,” and nade predi ctably unaccept abl e
proposal s, we concluded that the enpl oyer did not nanifest a sincere
effort to resolve its differences if possible.

Wil e the duty to bargain does not require agreenent to any

speci fic proposal, or the naking of concessions,... 'the enpl oyer

is obli ?at ed to nake sone novenent in sone direction to conpose

his differences with the union." (1d., at p. 10 quoting N.RB v.

Reed & Prince, Mg., supra, 205 F.2d at 135 [28 LRRV 1608] . )

(See also, Masali Eo, et al. (1980) 6 ALRB No. 20 at p. 16. O .

Kapl an's Fruit & Produce (o. (1980) 6 ALRB No. 36; Pacific

MJshr2 go;n Farm a division of Canpbell Soup Gonpany (1981) 7 ALRB

ND. :

The anal ysis of this case effectively begins in May of 1980.

As to Respondents Vessey and Martori, their conduct from Novenber 1979
until My 1980, is indicative of conduct unl awful under 1153(e). Maggio
too, del ayed neani ngful negotiations during this period. In My of 1980,
Respondents and the Whion engaged in the first neani ngful negoti ati ng
session since February 1979. At this tine they began a di scussion of the
pendi ng substantive proposal s of both parties. The wage proposal offered

by the Respondents in My 1980 (the "flat crop differential ™) effectively

52.
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reduced the enornous gap between the parties' pendi ng wage proposal s.

The ALJ specifically found that the flat crop proposal was nade sem -
seriously and in an off-hand, unsupported fashi on. Despite repeated
attenpts by the Uhion to recei ve sone docunentation for the proposed
difference between the Inperial Valley and the Salinas Val |l ey wage rat es,
Respondents were unw | ling or unabl e to docunent the justification for
their differential. The ALJ said that this conduct by the parties was a
continuation of their 1979 wage proposal, when they had been purported to
be bound by the 7 percent presidential guidelines, and he therefore found
that the wage proposal was insufficient. To the extent that the ALJ found
the wage proposal insufficient, relying on Admral Packi ng Conpany, et

al. (1982) 7 ALRB No. 43, he (and the Board) have been effectively

overruled. (See, Carl Joseph Maggio, Inc., et al. v. Agricultural Labor
Rel ations Bd. (1984) 154 Cal . App. 3d 40 (Maqgi0).) As such, the wage

proposal in and of itself, cannot be said to be indicative of bad faith.
At the sane tine, it cannot be said that wages were such an overwhel m ng
obstacl e to good faith bargai ning that di scussions on any ot her proposal
was effectively rendered inpossible, as the Maggio court found the
situation existed in February of 1979. The flat-crop differential, a
differential on the Sun Harvest wage rate, so narrowed the gap that had
exi sted since February 1979 (and was bridged i n Novenber of 1979) that
the Maggi o court's anal ysis requires that we consi der the other
substantive articles of the parties' proposals and bargai ni ng conduct .

Fundanental |y, the parties bargai ned over the terns of
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the Sun Harvest "naster” contract. The Respondents attenpted to bargain
for a better contract than Sun Harvest had been able to obtain fromthe
UAW and the UFWattenpted to bargain in such a manner as to protect
their "naster agreenent.” |In and of itself, such conduct cannot be said
to be bad faith by either side. (See e.g., J. R Norton Gonpany (1982) 8
ALRB Nb. 89, p. 27.)

W are left then wth a single fact. FromMy 1980 unti |
Qct ober 1980 the parties were unabl e to reach agreenent even though
Respondents were prepared in | arge neasure to accept significant portions
of the Sun Harvest agreenent. The reason the parties were unable to
reach agreenent over this period was because their negotiator, as paxt of
his negotiating strategy, chose not to tell the UFWof the position of
his clients. In Qctober 1980, when he determned that the tine was
right, significant progress was nade. The ALJ characterized this
progress as too-little, too-late, and actually a further indication of
surface bargai ni ng.

Aso, it isinportant to note sone additional facts. There is

no evidence of a violent strike, which influenced the Maggi o court

decision. There was not a nmass of publicity designed to undermne the
Lhi on, there was no show ng of the Lhion's unw | lingness to conpromse or
negotiate in good faith, the Unhion here did not cancel neetings, did not
reject nediation, did not call a premature strike and offer snall
concessions, nor did the Respondents. Nor was there serious strike

m sconduct whi ch woul d have justified an enpl oyer's refusal to bargain
wth the Lhion. Wat is present on this record is a significant novenent
in
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Novenber 1979 on wages by the Respondents coupl ed by a significant
novenent by the Uhion on najor contract terns and a proposed settl enent
contract in April and May 1980. Then, there was significant novenent by
the Respondents again on the | anguage terns fol |l owed qui ckly by
significant novenent by the Lhion. Finally in Qctober 1980, again,
significant novenent by the parties resulting in tenative agreenent on
nmany of the issues. What the record denonstrates is substantial gaps in
tinme between Respondent's responses and proposals, and little or no
justification by the Respondent for their failure to nove nore quickly.
In K-Mart Gorp. v. NLRB (9th dr. 1980) 626 F.2d 704 [105 LRRVI 2431], the
court upheld the National Labor Relations Board' s (NLRB) finding that,

even though the enpl oyer attended 14 negotiating sessions, and the

enpl oyer and uni on reached agreenent on nany issues, the enpl oyer was
nerely attenpting to naintain an appearance of bargaining. The
significant factor there was a 6-nonth del ay by the enpl oyer in

respondi ng to the union's proposal s regardi ng addi tional sites by the
enpl oyer. (See also, Shaw (ollege at Detroit Shaw Inc. (1977) 232 NLRB
Nb. 191 [96 LRRM 1473] enforced sub nom (6th AQr. 1980) 623 F.2d 488
[105 LRRM 2509] [where little & no effort was nade by the enpl oyer to

respond to the union's wage denands for 8 nonths].)

QG her cases by the NLRB and the courts woul d al so support
finding in this case that Respondents engaged i n bad faith bargai ni ng.
For exanple, in Queen Marry Restaurant, Inc. v. NLRB (9th dr. 1977) 560
F.2d 403 [96 LRRM 2456], the enpl oyer's ani nus, plus significant other

violations of the act, coupled wth
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the dilatory tactics, were sufficient to support a finding of bad faith
bargaining. Here, while we start wth the | aw of the case that these
Respondents were not bargaining in bad faith in February 1979, we are

al so faced wth identical conduct by these Respondent’s whi ch
denonstrates bad faith. Subsequent to the interimoffers of Novenber
197i 4, there was a five-nonth gap before new enpl oyer wage | anguage
contract proposal s were offered. Subsequent to that there was anot her
five-nonth gap by the Enpl oyers wthout any justification for these | ong

del ays. (Qeat Lakes Goal Go. (1984) 268 NLRB 167 [116 LRRM 1310] [where

eight-nonth delay was indicia of bad faith bargaining].) In Carsen

Porsche Audi, Inc. (1983) 266 NLRB No. 33 [112 LRRM 1319], there was a

simlar period of dilatory or long gaps in the bargai ni ng conduct.
However, there, the NLRB found that even though the enpl oyer was rigid
and inflexible in his bargai ning positions, subsequent conduct by the
enpl oyer indicated an intention to reach agreenent. The subsequent
conduct followed the settlenent offers on pending unfair |abor practices
and resulted in a substantial thaw ng of the bargaining clinmate. There
Is no such justification in the present record. The only notivation for
the bargaining of the Enployers in this case was their intention of
termnating the nost |abor intensive portions of their business, the
| ettuce harvesting work.

| would therefore find that Vessey, Martori and Maggi o engaged
in conduct in violation of sections 1153(e) and (a) of the Act from My

1980 to Decenber 1980, by their failure to pronptly

FETETEEEErrrrrl
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and expeditiously respond to Lhion proposals and to treat their

bargai ning obligations as seriously as they treat other significant

busi ness responsi bi lities.

Dated: Otober 23, 1987

PATR CK W HENNLNG  Menber
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CASE SUMVARY

Vessey & Conpany, Inc., et al. 13 ALRB No. 17
(URWY Case Nos. 79- (& 98-EC

et al.
AL DEOS N

This matter involves allegations of bad faith bargai ning by three

enpl oyers, \Vessey & (., Inc., Martori Brothers Dstributors, and Joe
Maggi o, Inc. fromNovenber 1979 until Decenber 1980. |In January 1980 and
on dates thereafter, striking enpl oyees of Vessey and Maggi o sought to
return to work and were deni ed reenpl oynent. Al so in 1980, the three

enpl oyers closed their |ettuce operations, Martori goi ng conpl etely out
of business in Galifornia.

The ALJ found that the three enpl oyers had bargained in bad faith,
continuing their unlawful strategy exposed in Admral Packing Go., et al.
(1981) 7 ALRB No. 43. He found that the enpl oyers unilaterally

i npl enent ed wage offers, did not tinely respond to the contract proposal s
of the UFW nade sem-serious or offhand proposal s and meager wage
offers. He also concluded that the enpl oyers did not violate the Act by
termnating their operations as Vessey and Maggi o offered tinely notice
of the decision and offered to bargain over both the decision and its
effects on the bargaining unit. As Martori went conpletely out of
business in Galifornia, the ALJ held that notw thstanding Martori's anti -
union notivation behind its decision, it had the absolute right to
termnate its business, for any reason.

The ALJ al so held that Vessey and Maggi o unlawful |y refused to reinstate
returning unfair |abor practice strikers followng their unconditional
offer toreturn to work. Aternatively, he found that Mggi o had

conspi red to deprive returning economc strikers of anK r eenpl oynent
opportunities and that Vessey failed to prove that it had a mutual
under standi ng with the repl acenent enpl oyees t hat the?/ Wer e per nanent
repl acenents as that termhas been defined for agriculture by the Board.
He therefore found the returning economc strikers were entitled to oust
the tenporary repl acenent workers .

BOARD DEA S ON

The Board found that the ALJ's anal ysis had been effectively reversed by
Maggi o v. ALRB (1984) 154 Cal .3d 40. They rejected the ALJ's anal ysis as
inexorably intertw ned wth the annul |l ed decision in Admral Packing,
supra, 7 ALRB No. 43. They looked at all the evidence, away fromthe
table as wel | as bargai ning conduct and concl uded that the Enpl oyers had
engaged in | awful hard bargai ni ng.

The Board ot herw se adopted the decision of the ALJ with nodificati ons.
They assuned arguendo, that they had jurisdiction over Martori's non-
Galifornia operations and found no violation of the Act in his partial
closure of operations. The ALJ's

alternative anal ysis of Vessey's and Maggi €' s returni ng economc strikers
was al so adopt ed.



CONOURRENCE DI SSENT

Chai rman Davidian concurred in the ngjority opinion in all but one respect.
He would find, contrary to his colleagues in the najority, that Respondent
Vessey established that strike repl acenent enpl oyees were of f ered per manent
enpl oynent status and, therefore, \Vessey's failure or refusal to

inmedi ately reinstate strikers upon their offer to resune work did not
constitute a violation of the Act.

D SSENT

Menber Henni ng di ssented, arguing that |ong del ays in the bargai ni ng
process, solely attributable to the Enpl oyers' bargai ning strategy,
nmandated a finding of unlawful bargaining tactics. He noted the fact that
the inpasse referred to in Maggio v. ALRB, supra, 154 CGal.3d 40 had been
broken by the Respondents and the nonunental gap in the parties wage
proposal s had been narrowed by the Enpl oyers Decenber 1979 wage offers. He
woul d therefore distinguish Maggio v. ALRB, supra, and find the enpl oyers
violated the Act by bargaining in bad faith wth the UFW

* * *

This Case Summary is furnished for infornmation only and is not an official
statenent of the case, or of the ALRB.

* * *
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STATEMENT F THE CASE

MARM N J. BRENNER Administrative Law Judge:

This case was heard by ne at various dates throughout 1981 and
1982. The Conplaint is based on charges filed by the Unhited Farm\WWrkers
of Anerica, AFL-QO (hereafter referred to as "Lhion" or "UFW).Y The
Regional Drector and General Gounsel filed various amendnents to the
Gonpl aint, the last one being the Fourth Anended Conpl aint on April 24,
1981.

Al parties were given a full opportunity to present
evi dence? and participate in the proceedings; each party filed briefs
after the close of the hearing.

Upon the entire record,? including ny observation of the
deneanor of the wtnesses, and after careful consideration of the
argunents and briefs submtted by the parties, | make the fol | ow ng

FI NDNGS GF FACT

I. Jurisdiction

Al three Respondents were engaged in agriculture in the Sate
of Galifornia wthin the neani ng of section 1140.4(c) of the Agricultural
Labor Relations Act (hereafter the "Act"), as was admtted by Respondents
intheir Answer. Accordingly, | so find.

Respondents also admtted in their Answer that the URWwas
a |l abor organi zation wthin the neaning of section 1140.4(f) of the
Act. Accordingly, I so find.

1. The original Conplaint was actual |y based on UFWchar ges
agai nst four separate respondents, the respondents herein and Gl ace
Brothers, Inc. Al four of these cases were consolidated for trial by
the Regional Drector on the theory of a coomon bargai ning history. A
the pre-hearing conference on Decenber 15, 1980, a separate Mdtion to
Sever was filed by each respondent. Onh Decenber 30, 1980, | granted
respondent Golace's notion, and it was severed fromthis case. The
notions were denied as to the other respondents.

2. General (ounsel's Mtion to Gorrect Reporter's Transcript
(filed on May 17, 1982), to which there was no opposition, is hereby
granted. | have corrected the transcript by interlineation where
appropriate.

3. Hereafter, General Gounsel's exhibits wll be

identified as "GC Ex. _": Respondents' exhibits as "Resps' ": and
joint exhibits as "Jt. Ex. _". _References to the Reporter's Transcri pt
wll be noted as "TR _, p. _". _



I1. The Alleged Unfair Labor Practices

The Fourth Amended Gonpl ai nt basically raises four main areas of
alleged violations. Hrst, it charges all three Respondents, from
Decenber 7, 1979, to the present, wth bad faith bargaining in violation
of sections 1153(e), (c), and (a) of the Act. Second, it 1s alleged that
all three Respondents have partially or totally shut down operations in
the Inperial Valley in order to avoid their statutory obligation to
bargain in good farth wth the UAWand in order to di scri mnate agai nst
thelr seniority lettuce workers for their protected activities; and that
they have refused to bargain in good faith wth the UFWregarding either
the decision to shut down or the effects of the closure on bargai ni ng
unit enployees in violation of sections 1153(e), (c) and (a) of the Act.
Th ird, Respondent Vessey and Gonpany, Inc. (hereafter "Vessey & (."
or "Vessey") is accused of violating the sane sections by alleged y
subcontracting and/or transferring bargaining unit work to its alter-ego
and/or joint enployer, Cortaro Farns, in order to avoi d bargai ning and to
discrimnate against its seniority |lettuce workers for their protected
activity. Fnally, Respondents Vessey & Go. and Joe Maggio, Inc.
(hereafter "Muggio Inc.” or "Maggi 0") are said to have failed and refused
torehire unfair labor practice strikers or in the alternative, econonc
strikers, who unconditional ly offered to return to work, also in
viol ation of sections 1153(e), (c) and (a) of the Act.

_ Respondent s deni ed they viol ated the Act in any way and
rai sed several affirnative def enses.

[11. BEvidentiary Rulings

A Admssibility of Negotiation Notes

Respondent s seek to i ntroduce i nto evidence copi es of the
negoti ations notes of TomNassif, their contract negotiator, (G C Exhs.
10, 12(a)-12(e), 18, 19, 20, 25, 26, 27, 28, 30, 70, 71, 74, 75, 81, 82,
and 83. General Gounsel originally objected to their admssion on the
grounds of hearsay. | did not admt the docunents prelimnarily but gave
the Ipalrti es permssion to brief the question, reserving final judgnent
unti ater.

The docunents, along wth General (ounsel Exhibits 117, 118,
119, 120, 121, 122, 123, 124, and 125 are hereby admtted.?

4. The General Gounsel took the position that should | allow
Nassif's negotiations notes into evi dence, she woul d of fer copi es of
Snth's negotiations notes to be admtted on the sane basis. Said
docunents are identified and admtted as fol |l ows: General Counsel Exhi bit
117, Smth notes from Maggi o 4/ 14/ 80 negoti ations; General CGounsel
Exhibit 118, Smth notes from Mggi o, 5/21/80 negoti ations; General
Gounsel Exhibit 119, Smth notes from

(Foot not e conti nued—>



Bargai ning session notes are admssible. In NL RB v. Tex
Tan, Inc. (5th dr. 1963) 318 F. 2d 472, the Gourt hel d:

... [Als tonost of these witten statenents, it is not hearsay
at all. In passing upon what transpires in the process of
col | ective bargai ning negotiations, physical (non-verbal) actions
as such are, of course, occasionally pertinent. But prinmarily
negoti ations are established by proof of the words that were
spoken by the protagonists. Proof of the word spoken is nade, not
to establish the truth of the things stated, but the fact that
the words as such were spoken. . . . Such verbal or operative
facts are in no sense hearsay. (318 F.2d at 483-484. Accord,
NLRB v. J.P. Sevens & @., Inc. (5th dr. 1976) 538 F. 2d
1152, 1162; Alis-Chalners Mg. Go. (1969) 179 NLNRB No. 1.)

B Admissibility of Menos to Fle

Respondent s offered a nunber of Nassif's "nmeno(s) to file"
whi ch were based upon his recordation of the substance of various
conversations and neetings wth his clients, the officers and chi ef
nmanagenent officials of the Respondents herein. Said exhibits were
originally admtted not for the truth of the natter asserted in the neno
but for the limted purpose of show ng that nenos were, in fact, nade.
Respondent s argue that the nenos shoul d have been admtted for all
pur poses as business records. | again reserved final judgment until the
natter could be nore fully brief ed.

| find that these records qualify for the business records
exception to the hearsay rule. Respondent's Exhbits 5, 8, 9, 11, 13, 14,
15, 16, 17, 21, 22, 23, 24, 29, 72, 73, 76, 77, 78, 84, and 85 are hereby
admtted. Handwitten nenos of tel ephone correspondence and "diaries" of
dai |y busi ness events have been hel d to be adm ssi bl e as corroborating
evi dence under the business records exception as a "busi ness | og".
Franco Vestern Q| Go. v. Fariss (1968; 259 Gal . App. 2d 325, 333. See
also, Tracy v. Gldberg (3rd Ar. 1961) 289 F.2d 467. M initial fears
that the | ogs were too self-serving were Fer haps unfounded. In Gallup v.
Spar ks-Mindo Engi neering . (1954) 43 Gal.2d 1, the Galifornia Suprene
Qourt, referring to a business transcription into a | og book hel d:

(Footnote 4 conti nued—>

Vessey 5/21/80 negotiations; General Gounsel Exhibit 120, Smth notes
fromMartori 5/21/80 negotiations; General Counsel Exhibit 121, Smth
notes fromVessey 10/ 7/ 80 negoti ations; General Gounsel Exhibit 122,
Snth notes fromMartori 10/ 7/ 80 negoti ations; General Gounsel Exhi bit
123, Smth notes fromMaggi o 10/ 8/ 80 negoti ations; General Gounsel
Exhibit 124, Smth notes fromVessey 10/27/80 negoti ati ons and Gener al
Gounsel Exhibit 125, Smth notes fromMaggi o 11/4/80 session.



The fact that the notation was self-serving, in a sense, does not
nake it inadmssible. Mst business records are necessarily so.
That the record is self-serving does not nake it inadmssible .

. This fact was one for the jury to consider in weighing its
effect. (43 Gal.2d at 7-8.)

C General Qounsel Exhibit 5(a)

This exhibit was a UWFWproposal of February 7, 1979, which the
General ounsel offered in order to better clarify the [ater Uhion offer
of February 28, 1979. Gounsel for the General Qounsel represented that
she wanted to nove it into evidence but, as a favor to Respondents, woul d
not do so until counsel for Respondents had the opportunity to verify
that it was an accurate copy of the original proposal. (TR 14, p. 58.)
The record does not reflect that such verification ever took place so it
is not entirely clear that the docunent was ever placed into evi dence.
In that General Gounsel intended the docunent to be admtted and since no
obj ection to the docunent's admssibility was ever | odged by Respondents,
the docunent is hereby fornally admtted at thistime. | believe this
reflects the intent of the parties judging fromother portions of the
transcript and the post-hearing Briefs.

D A Snth's Rebuttal Testi nony

Respondent Vessey objected to a portion of UPM negotiator Ann
Smth's rebuttal testinony concerni ng whet her she recei ved any data from
Respondent s concerning their reasons for wanting a flat crop
differential, infra, and noved to strike on the grounds that such
testi nony was beyond the scope of the defense, as Jon \Vessey never
}we)sj[ified toit. (TR 21, pp. 21-22.) | reserved judgment on the
tion.

Respondent ' s reason for its objection was its fear that | woul d
find Respondent breached a duty to provide infornation, an allegation not
nentioned in the Fourth Amended Conpl ai nt. (Respondents' post-hearing
Reply Brief, pp. 57-58.) However, | have concluded, infra, that no such
separate violation wll be found (except that evidence of any such
farlure to provide data nay be relevant to the surface bargal ni ng
allegation as it may put into question Respondents' sincerity in
proposing a wage differetial in the first place). In that the grounds
for Respondent's Mtion to Srike no longer exist, |I shall overrule the
Mtion. But in addition, ny reading of the record suggests that there
was such evidence raised in defense and that it was TomMNassif (not Jon
Vessey) who testified that he thought Vessey provided Smth wth the
results of the wage surveys on both flat crops and vegetabl es at the
Qctober 7, 1980 neeting, Infra.



I'V. The Business (perations

A Mggio

Maggi o, Inc. is a fam!ly-owed busi ness operating farns in the
Holtville (hereafter referred to in terns of the "I'nperial Valley"
operation) and King Aty (including Salinas and Gnzal es) areas. There
is also, since 1972 or 1973, an Arizona operation near Chandl er, Arizona.
The present enterprise is the product of the nmerger of three separate
conpani es, Anthony Farns, Carl Joseph Maggi o, Inc. and Joe Maggi o, |Inc.
Al operations continue to use their former names in their day-to-day
busi ness deal ings. GCarl Joseph Maggio is the President of Maggi o, |nc.
and is responsible for its Galifornia operation while his brother,
Anthony, is in charge of the Arizona organi zation. George Stergios is
the Secretary/ Treasurer of the corrpan%/ and is primarily 1nvol ved, since
1974, in the grow ng and harvesting of all crops in the Inperia Valley
and the hiring of forenen, who in turn enploy the workers. He al so
oversees, generally, the King dty operation, but his role there i s mich
nore |imted;, he also has limted responsibilities in Chandl er, Arizona.
Sergios reports directly to Carl Maggi o.

Carl Maggio testified about an inportant difference between the
Inperial Valley and King Aty operations. A the latter, a grower was
able to obtain 2-3 crops of lettuce on one field in a 12-nonth peri od;
there were no flat crops,5 and no need for them In contrast, because of
a nmuch shorter grow ng season ow ng to the hot weather, only one naj or
vegetabl e crop —l ettuce —could be gromn in the Inperial Valley. As a
result, in order to stay profitable, Inperia Valley growers nust grow
flat crops.

1. The Qops
a) Lettuce

The lettuce harvest season in the Inperial Valley was md-to
| ate Decenber through md- to late March; |ettuce was pl anted Sept enber
20 through the first week in Novenber. Naggio also grew lettuce in King
dty and Chandler. The harvest in King Aty occurred around the 25th of
Aporil or the first part of May and finished close to the 20th of June;
the second harvest usual ly began around the 25th of August, lasting until
around the 10th of Qctober. And finally, there were two harvests in
%andl er, Novenber-mddl e of Decenber; April 1-end of April or first of

y.

b) Carrots
Maggi o started harvesting bunch carrots in the | nperial
Val | ey approxi mately the first of Decenber and ended around the

5. Hat crops are non-vegetabl e or non-row crops that are
usual Iy nachi ne harvested, such as wheat, barley, cotton, and mlo.



mddle of My.6/ In King Aty the bunch carrot harvest season | asted
approxi mately fromthe mddl e of My through the 1st of Decenber.
ThusEJI it could be said that Maggi o harvested bunch carrots al |l -year
round.

c) Broccoli

Broccoli in the Inperial Valley was harvested begi nning in md-
Decenber through md-February. There was no broccoli in King dty.

2. The 1979-1980 Inperial Valley O ops

Maggi o testified that in Septenber of 1979 and the spring of
1980 in the Inperial Valley he planted and harvested carrots, broccoli,
alfalfa, wheat,7/ and what he called a small quantity of fava beans. He
did not grow or harvest |ettuce and has not done so since.

B. \essey

Vessey & Go. was incorporated in 1948, and Jon \Vessey is, and
has been for sone tine, its General Manager. Vessey enpl oys tractor
drivers, irrigators, weeders and thinners, and sprinklers. Prior to the
1980-81 wi nter |ettuce season, Vessex al so enpl oyed | ettuce harvesters
for its Inperial Valley lettuce which it had grown and harvested for a
nunber of years; it no |longer does so. Before it ceased its | ettuce,
Vessey al so harvested for other conpanies in Bythe and in Arizona; it no
| onger does this either.

~ Qurrently, the Conpany is commercially grow ng carrots and
broccoli, (Sipulation, TR 26, p. 48), alfalfa, cotton, wheat, sugar
beets, sudan and dehydrated oni ons.

C Murtori

Martori Brothers is a partnership based in Arizona and, since
around 1969, has grown and harvested lettuce in Galifornia. Seven
Martori is a partner, and becane the General Manager in 1979. Sonetine
prior to that he was the F eld Supervisor and had responsibility for the
Galifornia operation, nost of which was |ocated in the Inperial Valley.

6. Cello carrots —those wthout tops that were sold in
cel | ophane bags —were harvested approxi mately the first of January until
the first of June. Those carrots were usual ly harvested either by a
nachi ne or a cust om harvest er.

7. Roughly, there were 2,000 acres of carrots, 700 acres of
broccol i, 1,300-1,500 acres of alfalfa, and 1,100 acres of wheat.



Lettuce was the primary crop in 1977, 1978 and 1979,8/ and it
was grown and harvest ed on approxi natel y 400-500 acres. It was the only
Inperial Valley crop in the 1979-1980 period. S nce 1969, Seven Nartori
was involved in Galifornia lettuce nearly every year 9/ until he
di scontinued the crop in 1980. 10/

Martori al so grew and harvested | ettuce in Arizona. Wthin the
| ast 10 years, the partnership has had | ettuce every spring and fall,
approxinately (at least wthin the |ast 3 years) 350-400 acres in the
spring, and 400-600 acres in the fall.

V. THE REFUGALS TO BARAIN A

Fact s

1. Prior Labor Agreenents; |ndustry-w de Bargai ning a)

Maggi o

Qiginaly, both Joe Maggio, Inc. in Holtville and Carl Joseph
Maggio in King Aty had, beginning in 1973, two | abor agreenents wth the
Teansters Lhion 11/ (GC Exhs. 54 and 55), the duration of which had
extended up until the tine the UFWbecane t he new bar gai ni ng
representative. As of May of 1977 both enpl oyer entities had separate
contracts wth the FW(GC Ex. 3) which expired around the end of
Decenber 1978 and were extended until January 15, 1979. 12/

_ 8. There was a small quantity of other crops —160 acres of
mlo, and sone cantal oupe, for exanple, —but Steven Martori coul d not be
certain as to the crops, amounts grown, or period of tine grown.

9. Mrtori was not certain about 1973 and 1974. (Martori was
al so a customharvester for other growers during the 1977-78 peri od.)

10. Inthe early years, 1969-72, Martori harvested using | abor
contractors; but in later years —1976-79 —he used bot h | abor
contractors and his own harvesting crews. From1976 through 1980 Martori
enpl oyed directly in the | ettuce harvest approxinately 60 enpl oyees, sone
of whomal so worked in the Arizona harvests; he al so would hire, through
a labor contractor, approxinately 15 workers.

11. These contracts were based upon a "Master Agreenent” which
covered several growers in both the Inperial and Salinas Valleys. The
1t:)a3| cI i[erns of those agreenents, including nost wage rates, was the sane

or all.

12. Like the Teansters contracts, these contracts were al so
based upon a "Master Agreenent."



Gommenci ng i n Novenber of 1978, when the "industry-w de"
negotiating group was forned, infra, TomNassif was the negotiator for
both entities, Joe Maggio, Inc. and Carl Joseph Maggi o, Inc. Shortly
thereafter, Nassif inforned the UFWthat the two operations shoul d be
referred to as Maggio, Inc., d/b/a Carl Joseph Maggi o or Joe Maggi o in
thei r respective geographi cal areas. 13/

b) \essey

Li ke I\/a%gi 0o, \Vessey and Gonpany had al so negoti ated t he sane
two contracts wth the Teansters Lhion, starting in 1973 (GC Exhs. 54
and 55). Thereafter, the UPWwas certified as the representative of
Vessey enpl oyees in January of 1977 and a contract was signed in April of
1977 to run through Decenber of 1978, al so | ater extended through January
15, 1979 (GC Ex. 2). It too was based upon a Master Agreenent, the
sane one aggi o was a party to.

c) Mrtori

In 1970 and 1973 Martori signed contracts wth the Teansters
Lhion, but an election in January of 1977 resulted in a victory for the
UFW and it was certified in January of 1978 as the coll ective bargai ni ng
representative of Martori's CGalifornia enpl oyees. But unlike Maggi o and
Vessey, Martori has never had a contract wth the UAW Follow ng t he
1977 el ection, Martori and the UFWfailed to reach a contract, and
I\/?rtgris, as nentioned, joined the industry bargai ni ng group i n Novenber
of 1978.

Al UrWcontracts signed under this Master Agreenent were set
to expire at the sane tine so that besides ResEondents Vessey and Maggi o,
there were many ot her veﬂet abl e growers in both the Inperial and Sal I nas
Val | eys whose contracts had a termnati on date of Novenber, 1978. These
8r0\/\e_rs_-- a total of approximately 26 -- entered into industry-w de
argaining to negotiate a new agreenent. All three Respondents were
nenbers of this industry group, and all three were represented in the
group bargaining by TomNassif. On February 28, 1979 the enpl oyer group
decl ared that an inpasse existed and broke of f negotiations. 14/

13. A Smth, the UFWnegotiator testified that all wage
proposal s submtted to her by Maggio included the King Aty operation as
well as the Inperial Valley one because all the proposal s were intended
to cover the conpany's entire operation which had been the under st andi ng
that she had at the outset of negotiations.

~ 14, This conduct was found to be unlawful and in violation of
the Act in Admral Packing, et al. (1981) 7 ALRB No. 43.




2. February 28, 1979 - Decenber 7, 1979 Bargai ning ¥

- Between February 28 and Decenber 7, 1979 there was only one
negoti ati ng sessi on between Respondents and the UFW August B. 16/ That
neeting was fruitless as no bargai ni ng proposal s were offered by either
side. Nassif testified that the idea for the neeting was his, as he
wanted to get the bargai ning started agai n by di scussing only present
proposals. And when it was di scovered the UPNVwoul d not change its
position on any issue, the neeting ended still, according to Nassif, at
| npasse.

3. The Novenber 20, 1979 Letters

O Novenber 20 Nassif wote the negotiator for the UFW Ann
Smth, three letters, one on behal f of Maggio (GC Ex. 11), one on
behal f of Vessey (GC Ex. 9) and the final one for Martori (GC Ex.
10). In effect, these letters broke the all eged existing "inpasse."

_ _ a) Mggio —Nassif testified that he wote the
Maggio letter in order to advise the UFWthat the parties had been at
I npasse si nce February, that Respondent had nade an attenpt to break the
i npasse in August by negotiating but to no avail, and that Miggi o want ed
to inplenent the wages that it had proposed on February 21, 1979,1 7/ to
commence wth the start of the new season. Specifically, Nassif indicated
in his communication that because the "inpasse continues" and "t he
harvesti ng season i s begi nning soon" Miggli 0 was consi deri ng i npl enenti ng
"sone or all" of the rates proposed in its February offer, and Nassif
offered to neet and discuss the nmatter wth the UFW18/

15. The bargai ni ng conduct of Respondents and the UFWfrom
Novenber, 1978 until the end of 1979 has been litigated in other cases
and is not at issue here. This case concerns essentially the 1980
bar gai ni ng, though, of course, events in 1979 are relevant to an
under st andi ng of the present issues.

16. Nassif testified that there was al so a neeting on QGct ober
S but that this was purely for Garl Mggi e' s announcenent of his decision
to close down his lettuce operation, infra.

17. The February offer (GC Ex. 4) was the | ast enpl oyer
of fer made during the industry-w de negotiations prior to the "inpasse."

18. Carl I\/hg%i otestified that his February proposal on wages
had been i npl ement ed bef ore the Novenber 20 letter, but apparently, he
had failed to so informNassif because Nassif testified he didn't realize
this had occurred when he wote the letter. The Board determned t hat
sone of these rates were inplenented in the fall/wnter of 1979 and t hat
such conduct was a violation of sections 1153(e) and (a) of the Act. Joe
Maggio, Inc., Vessey S (., et al. (1982) 8 ALRB No. 72.

-10-



b) Vessey and Martori -- The Vessey and Martori
Novenber 20 letters were different fromMaggie' s in that they proposed a
singl e change fromtheir last offer of February, which was wth reference
to the lettuce harvesting piece rate for the upcomng season._19/
Specifically, in the Vessey letter, Nassif again referred to the
"I npasse" between the parties, but stated that in order to "naintain the
Gonpany' s hi storical practice of payi n? the prevailing industry rate 20/
for lettuce harvesting" that it was offering to pag 75C per carton for
the conventional ground pack based on a survey of both Unhi on and non-
Lhion | ettuce harvesting conpani es. 21/ Nassif also wote that Vessey was
considering a wapped | ettuce operation, in addition to the conventional
ground pack; and he proposed rates for that job category, as well, which
were the sane as those set forth in the Sun Harvest contract. 22/

And Nassif al so proposed the 75C piece rate for Martori,
pointing out that this conpany had also in the past "paid the industry
rate for its lettuce harvesting operation. "23/ Nassif expl ai ned that
Martori was considering a "quintetos" system(three cutters and two
packers) in place of the conventional |ettuce ground pack, but that he
would I1ke to discuss it wth the Lhion before doi ng so.24/ Nassif al so
testified his letter was intended to

_ 19. Mggie's failure to make such a simlar proposal was
occasi oned b?/ his Qctober 5 decision not to have any lettuce in the
Inperial Valley in the 1979-80 season, infra.

~20. This rate happened to be the exact sane as that
established in the newy negotiated Sun Harvest contract, infra.

21. \Messey unilaterally started paying this rate at the
begi nni ng of the 1979-80 harvest in Decenber. Nassif testified that
Vessey had rai sed wages in other classifications to the February of fer
| evel before he wote the Novenber 20 |etter. Vessey's raising its wages
\g%s al so Fleemegl to be unlawful by the ALRB in Joe Maggio, Inc., \essey &
., et al., id.

22. Nassif had not proposed a wap nachine rate in
February, 1979 because Vessey didn't have nor apparently was not
cont enpl ati ng such an operation then.

23. Nassif testified that one of the purposes of his letter
was to informthe UFWof what he thought the prevailing rate was and to
bargain about it. However, at sone subsequent tine, between Decenber 15
- Decenber 31, Martori unilaterally raised the wages of its |ettuce
harvesters, to the 75C per carton rate, for the 1979-80 season. This
conduct was found to be violative of the Act by the Board in Martori
Brothers (1982) 8 AARB No. 23, rev. den. by Q. App., Fourth Ost.,
Septenber |, 1982,

24. Nassif testified that he did not know of any UFWI ettuce
contract that utilized this system and he did not know for sure how
Martori arrived at the proposed rate for it but thought he

used a narket survey. In any event, Martori did not go tothis newrate
syst em
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informthe UPWwhat he thought the prevailing rate was and to
bargai n about it.

A neeting to discuss these letters was thereafter schedul ed for
Decenber 7, 1979.

4. The Sun Harvest Agreenent

At the tine these negotiations broke off in February of 1979,
the two proposals on the table were the enpl oyer's offer of February 21,
1979 (GC Ex. 4) and the Whion's proposal of February 28, 1979 (GC Ex.
5. During the summer, the UWFWand the Sun Harvest Conpany were able to
negotiate an agreenent (Jt. Ex. 2), and many ot her conpani es
(approxi mately 18), mainly fromthe Salinas area, 25/ al so si gned
agreenents, simlar in terns, including the sane basi c wage rates.

The terns of the Sun Harvest contract were very different from
the Lhion's last proposal of February 28, 1979. Smth testified that the
Sun Harvest wages were substantially lower, and the same was true of all
ot her economc provisions, including cost of living, vacations, holidays,
overtine, nedical plan, pension, travel allowance, injury on the job, and
reporting and standby; the Lhion had al so been unabl e to get an
apprenticeship fund. In addition, concessions were given on the hiring
hal | (a five-day probationary period for a new worker dispatched fromthe
hal | S)nd nechani zation (arbitration in the event agreenent coul d not be
reached).

Ron Hul |, General NManager of the Inperial Valley Vegetabl e
Gowers Association, did not disagree. He acknow edged that the Sun
Harvest terns were better for the growers than what the Uhion was
offering on February 28, 1979; and in fact, he did not recall any
article, including wages, in which the Sun Harvest terns were worse from
the growers' point of view

Onh the other hand, the enpl oyers who accepted Sun Harvest
accelot ed provisions that had not been a part of their February 21 offer
at all, such as cost of living, full tine union representative, hiring
hal | and nechani zation, while at the sane tine upping their offer on
wages, hol i days and vacations. Qn union security, the enpl oKer group had
want ed go_od_ standing to be determned only on the basis of the paynent of
dues and initiation fees but had to give this up.

25. The only Inperial Valley conpany executing a contract was
the Hiubbard Conpany. Jon Vessey distingui shed this conpany fromthe
others by pointing out that Hibbard was a harvesting operation and did
not farmand that it had grower/shi pper arrangenents in which these ot her
growers woul d pick up the cost of the increased wages. \essey testified
that (except for Sun Harvest itself) no Inperial Valley farmng operation
had signed a Sun Harvest type contract.
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5. The Decenber 7, 1979 Meeting

O Decenber 7, prior to the | ettuce harvest, there were four
separate neetings 26/ between the UFW represented by Smth, Jerry ohen,
and Marshall Ganz, and Respondents, who were represented by Nassif and
Hill. Martori was the only principal who was present (Jt. Ex. 1).

Nassif testified that the purpose of the neeting was to obtain the
Lhion's response to Respondents’ Novenber 20 proposal s to inpl enent the
various rates. (GC Exhs. 9, 10 and 11). Nassif testified Respondents
Vessey and Martori were especially interested in raising the lettuce
harvest rate imediately since the Inperial Vall e?/ | ettuce harvest was
soon to begin, and they wanted to pay the "prevailing rate" for the 1979-
80 season. Failure to do so, according to Nassif mght nmake it difficult
to secure workers to harvest their crop. 27/

The neetings were short -- they had been set up at hal f-hour
interval s because Smth had told Nassif it wouldn't take her long to give
a response to the Novenber 20 letters. Smth inforned Nassif that the
Lhi on opposed the inpl enentati on of any wage i ncreases and that it woul d
treat any such activity of that kind as an unfair |abor practice.

Snth then nade an offer to Respondents. She testified that in
light of the contract settlenents the Lhion had reached wth Sun Harvest
and the other Salinas conpanies, that there were two alternative courses
of action for proceeding wth negotiations: one course was that the Sun
Harvest contract be accepted by Respondents or that at least it be used
as "a basis of settlenent;"28/ the

26. Joe ol ace of ol ace Brothers also net wth the UAWin one
of the neetings.

27. During the neeting Vessey's Novenber 20 nention of the
wap operation was not di scussed nor was Martori's Novenber 20 reference
to the "quintetos" system

28. Smth testified that by "basis of settlenent” she neant
that the basic | anguage, economic, and wage provisions of Sun Harvest
woul d be the basis of the agreenent but that if there were crops that any
of the Respondents had that were not included in the Sun Harvest
agreenent, newterns woul d be negotiated wth respect to them e.g.

Maggi o grew carrots but no carrot rate had been established in the Sun
Harvest contract. Smth also testified that if there were operati onal
differences, they would be taken into consideration, as well. Further,
Snth testified that she felt Nassif woul d understand this approach si nce
she had previously (in 1977) negotiated the Vessey and Joe Maggi o, |Inc.
contracts wth himusing the old Interharvest (now Sun Harvest) Master
Agreenent as a nodel. As has previously been alluded to, those contracts
provided for the sane | evel of wages and other benefits for both the
Slinas and Inperial Valley signatories.
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second course was to continue bargai ning on the basis of the proposal s
that were presently on the table fromeach of the parties at the tine.
(As a practical natter, that would nmean returning to the February 28,
1979 offer of the Uhion and, except for Respondent \Vessey's and Martori's
Novenber 20 offer to increase the | ettuce harvesting piece rate, to the
February 21, 1979 industry-w de offer of the Respondents.)

But both Nassif and Hull dispute Smth's version of what was
said at this neeting as regards the Sun Harvest contract or any
alternative course available to Respondents. Nassif testified that both
Snth and Gohen took the position that Respondents coul d either proceed
to accept Sun Harvest, or if they didn't want it, the parties could go
back to the February bargai ni ng proposal s that were on the tabl e but that
in any event, the Uhion was not going to bargai n down from Sun Harvest
because it felt it had al ready reached a negotiated settlenment there.
Nassif also testified that during the Vessey neeting on this date, he
asked if it wasn't true that Sun Harvest was the very best that the
Respondent s coul d achieve if they chose to go with the bargai ni ng
proposal s, and that Smth responded that that was correct.

Hul | described this conversation as having a slightly different
tone. He testified that Smth told Nassif that he coul d accept Sun
Harvest or go back to the Febr uar?/ roposal s whi ch v/oul d either
ultimately result in Sun Harvest-like provisions or a contract not quite
as beneficial fromthe standpoi nt of the enpl oyers.

_ After a norning adjournnent, Nassif returned that afternoon 29/
and inforned Smth, wthout giving any particul ar reasons, 30/ that
Respondents were not interested in settling on the basis of Sun Harvest.

Carl Maggi o, Jon Vessey and Seven Martori all testified
about their disagreements wth the Sun Harvest contracts:

a) Maggi o
Carl Maggio testified that he first becane famliar wth the

agreenent around a nonth or so after it was signed, and that his naj or
problens wth its provisions were wages, cost of |iving,

29. Nassif testified that after this afternoon neeting, none
of the Respondents sat down at the bargaining table again until the 1979-
80 season was over or at |least, tapering off.

30. Nassif explained during his testinony that there were nany
Sun Harvest articles that were originally proposed by the Unhion during
the industry negotiations and were discussed at that tine;, and that
subsequent to the Decenber 7 neeting, in January of 1980, he did _
specifical ly discuss his objections to Sun Harvest on all the outstandi ng
articles wth Smth,
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hiring hall, union security, union representative, holidays, and
nechani zat i on.

Vges — Maggi o indicated that the Sun Harvest wages were way
too high and that he had never seen a | abor agreenent that called for
that nuch of araiseinthe first year. He was especially distressed at
the general hourly rate and the irrigator rates, but he testified he
could have lived v/ith the | ettuce wages.

~ (Qost of Living — Muggio testified that the cost of |iving
BFOVI sion provided for a 25C an hour autonatic increase on a yearly
asi s and that wage proposal s were hi gh enough as they were.

Hring Hall —Maggio testified that having |ived under a hiring
hall in the previous agreenent, he was convinced that it was not
practical because of the nunerous difficulties he experienced. He
conpl ai ned that workers were sonetines not sent out until two-three days
after his request, even though he needed t hemi medi atel y; others that
were sent, e.g. broccoli workers, were often unqualified. Thus, he nmade
it clear that though he had accepted the hiring hall the first tine, he
was not interested in having it 1nthis contract and sought to have it
elimated entirely. H added, however, that he was not sayi ng that under
no circunstances would a hiring hall be unacceptable -- that it mght be
feasibl e wth proper nodifications. A

~Lhion Security -- Under the previous Maggi o/ UFWagreenent (G C
Ex. 3), it was provided that union nenbership was a condition of
enpl oynent, that each worker was required to becone a nenber of the
Lhion, to remain a nenber in good standing, and that it was the Uhi on who
was the sol e judge of the good standing of its nenbers; and that those
who were determined to be In bad standi ng, pursuant to the provisions of
the Lhion's Qonstitution, woul d be di scharged. The Sun Harvest agreenent
cont ai ned the sane | anguage except that it expanded the penalty for
failure to remain in good standi ng by addi ng suspension; i.e. a worker
found to be in bad standing, pursuant to the Uhion Gonstitution, woul d be
di scharged or suspended. Maggio testified he not only opposed the new
suspensi on | anguage but wanted the then-exi sting contractual provision on
union security del eted, as well, because of certain problens he had
encountered. By this he explained that UFWrepresentatives had been
telling repl acenent workers during the strike that they would be fired
under the union security clause.3l/ But he al so stated that

31. Nassif testified that Garl Maggi o asked hi mwhet her his
workers' fears were justified —that they could be fired once the conpany
signed a contract —and that he advi sed Maggi o that if he signed the
union security clause the Unhion sought, this would be the result. Nassif
admtted that the good standi ng provision had not been a problemin the
prior UFRWcontract, but he distingui shed that situation fromthe 1980
negoti ati ons by enphasizing that 1n the previous contract, Miggi o had not
been' faced w th workers who had wanted to cross picket |ines and work but
feared if they did, they woul d | ose their jobs.
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he mght be able to live under an NLRB-1i ke provision, allow ng a union
to discharge an enpl oyee only for non-paynent of union dues.

Hol i days -—NMaggi o obj ected to the Rufi no Gontreras hol i day
because the date, February 10, fell in the mddl e of the season, and he
bel i eved there were too nany holidays already during this general tine
franme. Mggio further testified that a paid holiday to cel ebrate the
controversial Gontreras' death was al so a consideration in his
opposi ti on.

Mechani zat i on —NMaggi o bel i eved that the nechani zati on section
woul d allow an arbitrator to deci de whet her his conpany coul d mechani ze
and that that kind of a decision could only be nade by a farner. 32/

Lhi on Representative —NMaggi o rej ected this provision because
he personal |y objected to the concept of payi hg soneone for doi ng
strictly union business. 33/

There were three other issues of a nore mnor nature that
concer ned Maggi o.

Seniority -- Maggio testified that he wanted nore
versatility depending on the crop. For exanple, because of the need for
faster workers in broccoli, he favored a seniority systemjust for the
br gccoli worker classification instead of leaving it open for bid system
W de.

Hours and Overtine -—NMaggi o favored overtine only after ten
hours work; the Lhion wanted it after eight. Maggio al so favored
nmandatory Saturday work with a required premum the Whi on wanted work on
Saturday to be optional.

Duration -—Mggi o was interested in a three-year agreenent
fromthe tine of signing.

b) Vessey

Jon Vessey, who had al so heard about the Sun Harvest signing in
the early fall, had virtually the sane difficulties wth

32. Nassif testified that he too read the UPWproposal to nean
that an arbitrator coul d prevent nechanization; and that the position of
Respondents was that this was a very fast changing industry and if
suddenly there were a new row crop operation that was capabl e of being
nmechani zed, they didn't want to face going out of business, if they were
prohi bi ted fromnaking a change by an arbitrator.

33. Nbssif added that his clients feared the

representative woul d not have enough to do and as a consequence, woul d
create grievances where there were none in order to justify the position.
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it as Maggi o except he woul d have added i njury on the job,
di sci pl i ne and di scharge, and del i nquenci es as probl em ar eas.

Lhion Security — Vessey's then existing contract wth the UFW
(GC Ex. 2) had the sane union security provision as I\/aﬂgi 0s; his
problens wth it were also the sane. Vessey testified that he believed
the addition of the word "suspension” to the clause coul d be used by the
UFWas a disciplinary neasure not agai nst the enpl oyee but agai nst the
conpany; i.e. any nenber of the bargaining unit who crossed the picket
l'ine could be suspended (or fired), and any repl acenent workers |ikew se
coul d be suspended (or fired) if the Union had chosen to find themin bad
standing for their activity. Vessey al so believed the provision could be
used to circunvent the no-strike provision by suspending all enpl oyees
fromcertain job classifications 1t wanted.

Wges —\essey started wth the assunption that the Salinas
conpani es were really not his conpetitors in that they were nore a group
of congl onerates or co-op shippi ng operations and not that |large a
percent age of themwas involved in grow ng, whereas the Inperial Valley
conpani es, by and large, were all growers. As aresult of this
difference, the Salinas shippers did not really have to pay the ULhion
rates for the grow ng operations, only the harvesting, as they were
sinply harvesting and packi ng for sonebody el se who was, presunably, non-
union, and therefore not subject to the Sun Harvest wages.

Vessey testified that the differences in the croppi ng patterns
were inportant, as well, and neant that nore incone coul d be generated in
Salinas than the Inperial Valley. Salinas was a nore highly intensified
veget abl e produci nF) area in that on one piece of ground a Salinas grower
and/ or shi pper coul d have two crops of lettuce and a crop of broccoli in
one year whereas the rotation programin the Inperial Valley woul d
generally call for only a half year of |ettuce and a half year of wheat.

As aresult of these factors, Vessey regarded the entire Sun
Harvest econom ¢ package as being too high and testified that it woul d be
close to a 45%cost increase in the first year.

Vessey al so testified that the only Sun Harvest wage rate that
he coul d probably end up payi ng was the | ettuce pi ece rate, as
historical ly, because of the nunber of conpeting enterprises statew de,
nost conpani es ended up paying the sane rate on this crop.

CQost of Living —Vessey's objections were twofold: 1) high
wages were bei ng pl aced on top of high wages and 2) the idea of trying to
bring an industrialized concept to an agricultural situation was
| nappropri ate because of the particul ar nethod by which sal es were nade
inthe agricultural community, so subject, as they were, to purely supply
and denmand situations which coul d not always be passed on to the
consuner .

-17-



Hring Hall -- Like Maggi o, Vessey was not happy wth the
hiring hall under the old URNcontract. Vessey testified the systemwas
admni stered very poorly -- he was often unable to get workers; if he
did, sonetines they'd arrive too late and in nany cases they had no
experience. In addition, there were communi cation probl ens; sone of the
peopl e in charge of the hiring hall coul dn't speak Engli sh.

Hol i days -- Al so |ike Maggi o, Vessey opposed anot her w nter
nont h hol i day, such as February 10; he felt it was unfair to Inperial
Valley growers. In addition, he believe it distasteful to ask himto
nane a holiday after ontreras, since it was a \Vessey field that
Gontreras had gone onto, thereby becomng invol ved in the controversi al
incident that led to his death. ¥

Lhi on Represent ative —Vessey acknol wedged recei pt of the July,
1980 letter fromDon Nucci of Mann Packing Go. (GC Ex. 36) praising the
concept, but Vessey testified he found the letter to be "propaganda” and
having no nerit. \essey never actually talked to Nucci about the |etter
or about the union representative idea, though he was in contact wth him
about other matters. But Vessey testified he did speak to other growers
about the concept; e.g. Hibbard and Gshita, and cane away believing the
union representative was of little benefit because of the high turnover
anong the representatives and their |ack of know edge of the contracts.

c) Mrtori

As for Martori, he disagreed, and for nany of the sane reasons
as the others, wth the Lhion's proposal s on union security, hiring hall,
union representative, cost of living, holidays, nmechanization, duration,
injury on the job, and del i nquenci es.

6. Bargai ning fromDecenber 1, 1979 Through the End of 1979
to January 29, 1980

The Sun Harvest option having been rejected, the URWwent back
toits February proposal s and submtted a nodification of themon
Decenber 19, 1979 (GC Ex. 16) to Vessey and Martori. Smth testified
that she offered this new proposal to these two Respondents even though
they had revised their February offers on Novenber 20 on only a single
item—the | ettuce harvesting piece rate.® Smth proposed a | ettuce rate
of 80c per box, nodified her

34. So sensitive was Jon \Vessey on this point that he
continued to oppose the Gontreras holiday even after he was no | onger
harvesting | ettuce and there was no longer a concern it would fall in the
mddl e of the season.

35. This new proposal was not addressed to Miggi o because it
had not submtted any nodifications to its last offer of

(Foot not e cont i nued—>
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pensi on and nedical offers, ¥ and withdrew her apprentice fund proposal .

She al so wthdrew her proposal for a joint hiring hall, thereby placing
back on the table the ol d proposal for a union operated hall.%

Thereafter, on Decenber 31, 1979 Nassif wote to Smth
conpl ai ni ng about what he stated was Smth's "Sun Harvest or somhing
worse" negotiating tactics ®and asserted that it appeared the parties
were once again at an inpasse. (GC Ex. 17). Smth responded (GC Ex.
21) that Nassif had msstated her position in that all the Uhion had done
was to offer to use the terns of Sun Harvest as a basis of settlenent or
inthe alternative, to pursue

(Foot note 35 conti nued—>

February. Presunably, NMaggio still considered itself to be in a state of
inpasse, interrupted only by the Sun Harvest alternative offer which it
rejected. Smth testified she informed Massif that she was interested in
continuing to bargain wth Maggio, but it had to be prepared to nake sone
adjustrments fromits February proposal .

_ 36. Typical of the msconceptions each party had of the other
whi ch pl agued these negotiations throughout, Vessey could testify that on
the lettuce harvest rate, pension, and nedical offers, Smth's proposal s
were worse than Sun Harvest's, while Smth could claimthat her offers
were a definite inprovenent over her February 28 proposal .

37. The jointly operated hiring hall offer was nade during the
industry-w de bargaining in February of 1979. Smth disagreed wth those
critics of the concept who characterized it as an effort by the UFWto
get the enployers to pay for it while it (the Uhion) still did the
hiring. According to Smth, she explained to the growers during
bargai ning that any problens that arose with the hiri _nfq_ hal|; e.g. hours
of operation, persons admnistering the program qualifications of
enpl oyees, woul d be subject to discussion and agreenent wth the joint
operators of the hall. (Uhder the then existi n(rzj contract, the enpl oyer
had no right to interfere wth the Union's handling of the hall.)

38. Nassif had stated during his testinony that by the end of
the Decenber 7 neeting, he, as the negotiator for Respondents as well as
for several other Inperial Valley growers, forned an opinion as to the
bargining strategy of the UAW He testified that rather than negotiate
i ndi vi dual | y conpany- by-conpany for a separate agreenent, the UFWhad
decided to concentrate its efforts on treating the Sun Harvest contract
as a "Master Agreenent” to be used in negotiations wth other conpani es
and specifically Respondents, fromwhich there woul d be few devi ati ons.
In other words, according to Nassif, he was | ed to believe that he could
negotiate if he wanted to, but Sun Harvest was the best he coul d ever
expect to get.
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bar gai ni ng fromeach party's respective proposal s. ¥

O January 28, 1980, Nassif wote Smth and, naking no
reference to his Decenber 31 declaration of inpasse, indicated that he
woul d be interested in continuing negotiations but asked for the Lhion's
views on where it would be wlling to nove on those i ssues deened
critical to Respondents, which Nassif named as union security, cost of
living, union representative, nechanization, and seniority. ¥ (GC Ex.
19).

7. The Wge Dfferential &

The idea of a wage differential was not discussed during the
i ndustry-w de negotiations, and the conpani es’ February 21 offer did not
include it. The first interest init appears to have cone from Carl
Miggi 0 who testified that after he first sawthe Sun Harvest rates # in
Qctober or early Novenber of 1979, he considered a wage differential and
spoke to Nassif about it, possibly during January/ February of 1980. He

al so spoke to other Inperial Valley growers about the idea.

Maggi o testified that he believed he could not pay Sun Harvest
veget abl e wages for flat crops, especially since to do so woul d make hi m
non-conpetitive wth nany other Inperial Valley

39. In this sense, Smth agreed that her Decenber 19
proposal was worse than Sun Harvest in that that agreenent was a
settlenment which already represented significant conpromses that both
the enpl oyer and UFWhad nade on their previous bargaining positions, and
the Uhion was al so not prepared at that point to place the Sun Harvest
?gr ee)nent on the tabl e as a bargai ni ng proposal to be bargai ned down
rom

~40. Nassif explained during his testinony that the
seniority he was tal king about was contained in the suppl enental Sun
Harvest seniority agreenent and not in the seniority section itself.

41. Carl NMaggi o expl ained that a "wage differential,"” al so
referred to as a "flat crop differential,” was the neans by which two
different sets of wages coul d be established to distinguish between
enpl oyees working on flat crops (wheat, alfalfa, etc.) and those working
i n row crops (ve?et abl esz). Except for an occasi onal weeding crew the
enpl oyees nost affected by this difference would be irrigators and
tractor drivers, as they were the ones who nostly worked on the flat
crops. Thus, irrigators or tractor drivers would receive a different
wage —presunably | ower —when they worked on a field wth flat crops
than they woul d when they worked on a field that had veget abl es.

_ 42. Sun Harvest contains different rates for tractor
drivers (Tractor Driver Aand Tractor Driver B) but no crop
differential schedul e.
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growers who, being non-union paid significantly |ower rates. 43/
Smlarly, Jon Vessey felt that for Inperial Valley growers the Sun
Harvest rates, particularly for irrigators and tractor drivers working in
non- veget abl es, were too hi gh.

Nei t her Maggi o nor Vessey had ever operated under a wage
differential before, % and Maggio testified that to his know edge no

other grower had ever tried out the concept either.

The subject matter of the wage differential was initially
brought to the URV¢ attention around approxi mately the second week in
January, 1980. Smth and Nassif had a private "off-the-record"

di scussion in which, according to Smth, she indicated that although she
now knew t hat Respondents were not interested in Sun Harvest, she coul d
not understand what the real issues were that were preventing a
settlenent on sone other basis; and that Nassif stated to her for the
first tine ® that Respondents had been tal ki ng about negotiating a flat
crop differential as a necessary part of any settlenment. Smth testified
she responded that enpl oyees |ike tractor drivers or irrigators mitual |y
woul d not be pl eased by such a distinction;, but that if it was an issue,
she needed infornation as too exactly what Respondents want ed.

About a week later, Nassif again raised the possibility, and
Snth testified she told himthe Lhion's interest in how much of a
differential mght depend upon how nany conpani es were interested init,
whet her this was a main problemhol ding things up, and that in any event,
Respondent s shoul d cone to the bargaining table wth sone infornati on
that would justify a differential.

43. Around this tine Mggi o had ceased grow ng | ettuce and
approxi natel y one-half of Mggio's crops were flat crops, 1,421 acres in
alfalfa and 371 acres in wheat (GC Ex. 7). In 1981 alfalfa rose to
1800 acres and wheat to 1500.

44, In the past, neither the Teansters nor the UFWcontracts
contai ned any such distinction, and Maggi o expl ai ned that that was
because he could live wth the wages under those contracts. As for
Vessey, he too had never paid a crop differential before, though he
testified that under an ol d Teansters contract there was an area
differential in which tractor drivers and irrigators in the Inperial
Valley were paid a different rate fromthose in Salinas. Vessey al so
poi nted out that under both Teansters and UFWcontracts there were two
sets of tractor driver rates dependent upon what equi pnent was assi gned
and generally this would nean that the higher rate was paid to people
doi ng the veget abl es because this required nore skill.

45. This conversation apparently took place at a recess duri ng
one of the ALRB strike injunction hearings in January, 1980. Nassif
testified that Vessey had raised the wage differential issue wth the
Superior Court judge in that proceedi ng.
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Nassif wote Smth on January 28, 1980 and i ndi cat ed,
apparently for the first tine in witing, that Respondents were "very
much interested in discussing the possibility of a wage differenti al
for the non-vegetabl e and non-lettuce crops.” (GC Ex. 19).

h February 6, 1980, Smth replied that she would Iike to see
"any data, if such data exist, which you believe support the
justifications for such a differential." (GC Ex. 21).

The first wage differential proposal was nmade on May 21, 1980
by Maggio (GC Ex. 31B) 46/ and Vessey (GC Ex. 31A). They were
identical. Wen asked the basis for the proposal, Mggi o expl ai ned t hat
the $4.12 an hour rate for flat crops was a take-off fromhis earlier
proposal of February 21, 1979,47/ and the 54.33 for vegetabl es, an
I ncrease of 210 over the February offer, was a consensus figure based
upon accumul ated i nfornati on conpi | ed by the Vegetabl e G owers
Associ ation fromnon-union and union conpanies in Holtville and B Centro
whi ch grew bot h veget abl e and non- veget abl e crops.

George Stergios testified that he was a partici pant —he coul d
not renenber when —in the fornmulati on of Maggio's flat crop proposal and
had concl uded, based upon his investigation, that Miggi o woul d not be
able to pay as nuch for the flat crops as for the vegetables. A though
he testified this conclusion was based on speaking to other Holtville
growers and | ooking at the cost of crops, he was unable to state wth any
preci sion how he formualted the wage differential rate. 48/ For exanpl e,
Sergios did not know what percentage of his costs in alfalfa were | abor
costs, and he couldn't renenber what the farners he tal ked to told him
about what a conpetitive wage for irrigators in vegetabl es woul d be.

Fon Hiull also testified that when sone of the Inperial Valley
enpl oyers expressed an interest in alternatives to maintain their nmargin
I n sone conmodi ties, he asked sone growers about their experiences and
found that one of the nenbers of the Association in the Bakersfield area,
Sam Andrews, had the differential for his

46. This proposal was nade on behal f of both the Inperial
Valley and King Aty operations. However, the flat crop distinction was
intended to apply only to the Inperial Valley.

47. That is to say that many of the rates began at precisely
the sane | evel they had been in February; e.g. general field and
harvesting, thin and hoe, irrigator and tractor drivers.

48. The General Counsel had subpoenaed from Stergios any
docunents, nenorandum or personal notations prepared by himregarding a
cost analysis of the flat crop/vegetable crop differential. Such
IeV| denge was never produced on the grounds that they could not be

ocat ed.
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cotton under a union contract and felt it was a workabl e system But Hull
did not confer wth Nassif, Vessey or Maggio to conpute any actual wage
figures in order to determne what differential proposals mght be
realistic.

8. The March 4, 1980 Meeting

This was the negotiating session that fol | oned the Decenber 7
neeting (Jt. BEx. 1). The lettuce harvest was over. As of this date, the
last offer of the Lhion on the table (aside fromits Sun Harvest
settlenent offer) was its February 28, 1979 offer as nodified by its
Decenber 19 proposal ,49/ Respondents' (Vessey and Martori) |ast offer
was the Novenber 20 offer to raise the lettuce harvesting rate, but their
| ast overal |l bargai ning proposal, as was al so the case wth Maggi o, was
the February 21, 1979 offer nade during the industry-w de negoti ati ons.

Al the principals were at this meeting plus Nassif and Smth.
Snth testified that Nassif reported that Respondents were still not
prepared to settle on the basis of Sun Harvest but that they wanted to
continue bargai ning and that they woul d prepare an appropri ate response
to the Lhion's |ast proposal of Decenber 19, 1979. Again, no nention was
nade of Nassif"s Decenber 31, 1979 assertion that the negotiations were
at i npasse.

9. The April 16, 1980 Proposal

Respondents, Maggi o, Martori, and Vessey, submtted
identical proprosals. 50/ (GC Ex. 27). This was the first overall
proposal recel ved bg the Lhion fromthe Inperial Valley conpanies since
February 21, 1979, but did not include wage rates, as Nassif wote that
differences in the conpani es necessitated a separate wage proposal which
woul d be forthcomng |later.

Nassif again made no reference to his previous Decenber 31
reference to i npasse. Asked why he nade this proposal, Nassif testified
that he had not received a Lhion offer since Decenber 19, which he did
not regard as one nade in good faith since its terns were nore onerous
than Sun Harvest, (though he admtted nore generous than February 28), so
he deci ded to get things noving agai n by a | anguage proposal .

49. Nassif denied that the February 28 or Decenber 19 offers
were serious. He testified that what the Lhion was proposi ng was Sun
Harvest and that he | ooked at Sun Harvest to at | east see what was
acceptable init and get as close as he could. He testified he didn't
really consider the February 28 of fer or the Decenber 19 one because he
knew that they were not the Uhion's position.

50. Jon Vessey testified that all three Respondents had sat
down together and fornul ated a joint proposal .
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Respondent s accept ed the Sun Harvest | anguage on a nunber of
articles which Smth acknow edged were i nprovenents over the now expired,
prior UFWIlabor contracts; e.g. vacation, grievance and arbitration,
| eaves of absence, hours of work and overtine, rest periods, health and
safety, pension, Martin Luther King Fund, reporting on payroll
deducti ons, bereavenent and canp housi ng.

Respondent s al so agreed to other Sun Harvest articles but
these, according to Smth, were no different fromthe said prior
contracts; e.g. no strike, subcontracting, successorship, right of
access, discrimnation, worker security, maintenance of standards,
nmanagenent rights, union |abel, new or changed job operation, jury duty,
i ncone tax wthhol ding, credit union, bulletin boards, famly housi ng,
grower - shi ppers contracts, |ocation of conpany operations, nodifications,
and savi ngs cl ause.

In the case of discipline and di scharge, Respondents accepted
Sun Harvest but this was, according to Smth, a step backward. Smth
testified that the Sun Harvest contract was favorable to the enpl oyer in
the sense that it provided for a five-day probationary period for new
wor kers excl udi ng themfromthe right to use the gri evance and
arbitration procedure if discharged, which the Uhion agreed to in
exchange for Sun Harvest's consenting to keeping the hiring hall.
However, here Respondents were agreeing to a five-day probationary
ﬁelriod, while at the sane tine proposing the elimation of the hiring
all.

h seniority, Respondents offered to return to the prior
agreenent whi ch, according to Smth, was better than the February 21,
1979 offer but not as good as Sun Harvest. Smth also testified that in
the case of other articles, |ike nechanization, for exanpl e, Respondents
offered to return to their February 21, 1979 proposal which was the sane
as the prior agreenent; in another article, supervisors, such a return to
the earlier offer was worse than the prior agreenent.

Sone Sun Harvest articles were rejected outright, and
Respondent s nade no offers concerning them; e.g. cost of |iving
al | onance, union representative, delingquencies, | abor-nanagenent
relations coomttee, and injury on the job. And on two najor areas of
contention, hiring hall and union security, Respondents nade no change
fromtheir earlier February 21 offer, 51/ which had called for the
del etion of the provisions of the said prior agreenent.

Addressing hinself to Martori specifically, Nassif testified
that as of this date, there were two najor areas of dispute between the
parties, union security and the hiring hall. As to the first, Nassif
testified that Martori was concerned that wth

51. In that offer, Respondents had proposed the
elimnation of the hiring hall and, as regards union security, that "good
standi ng" be determned solely on the basis of the tinely paynent or
tendering of dues and initiation fees, (GC Ex. 4).
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t he suspensi on | anguage of that article, the Lhion had all power to
determne, in effect, who the work force woul d be because it had the
ability to suspend or fine or discharge its nenbers for whatever reasons
It deened sufficient.

As to the second, Nassif testified that Martori's basic probl em
was he didn't want the Union telling himwhomhe coul d hire; he knew what
his needs were, and he wanted to hire his own peopl e.

10. The May 21, 1980 Meeting

Jon Vessey inforned the UFWthat he was consi dering not
having lettuce in the Inperial Valley for the 1979-80 season.

Respondents' wage offer (GC Exhs. 31A B and O were
presented at separate neetings on My 21, which conpl et ed Respondent s'
| anguage and economc proposals at that tine. As has been referred to
earlier, both Maggi o and Vessey proposed 52/ for the first tinme two
separat e wage categories, one for vegetable crops and the other for flat
crops. Nassif testified that based upon surveys done by the | nperi al
Val | ey Veget abl e Gowers Association, and individuals, (though he could
not nane the individual s), a decision was nade that the conpani es who had
flat crops as well as row crops (Mggi o and Vessey) woul d nake a proposal
that woul d raise the February 21 wage proposal 21C only for vegetabl es
and | eave the other crops at the February level. Nassif testified this
21C vegetabl e differential was based on an average of what Respondents
had found to be the prevailing rate based upon what other vegetabl e
growers, both of vegetabl es and flat crops, were paying. However, Nassif
did not know —t hough he had requested that they do so —whet her Maggi o
and Vessey had ever actually costed out what they woul d be saving by
having a flat crop differential, and no data was submtted on May 21 as
to howthe 21C differential as to vegetables was arrived at. 53/

As to Martori, Steven Martori testified he didn't recall how
the 21C higher rate was fornul ated, and that he never di scussed

52. Mrtori nade no such proposal because it had no flat
crops, only vegetables, nainly |ettuce.

53. Garl Maggio testified his broccoli rates were not based
upon Sun Harvest because he didn't knowif Sun Harvest had broccoli but
were, instead, just figures he thought he could live wth. He knew that
Mann Packi ng had a UFWrate in broccoli, but he never |ooked at their
contract. Actual Iy, Sun Harvest provided that when it introduced
broccoli, the piece rate for the harvest would be paid at the sane rate
as the Mann Packing (o.). (Jt. Ex. 2, Addendumto Appendix A. A
another point in his testinony, he was asked if he coul d pay the goi ng
rate in lettuce, why couldn't he pay the sane for broccoli and carrots;
Maggi o responded that he thought that in the Inperial Valley he was
payi ng the going rate.
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it wth other growers or costed it out hinself. Utimately, he felt the
proposal was accept abl e because t hrough di scussions wth Nassif, he cane
to the conclusion that this was the | evel that other growers in the area
woul d be setting wages at, based upon their surveys; and he testified
that it seened to be wthin the range of wages that he coul d pay and
still be conpetitive. He also testified that the proposed rates were

hi gher than what he was paying his California enpl oyees in the precedi ng
1979-80 harvest.

Maggi o and Vessey al so net the Sun Harvest | ettuce
harvesting rate, 54/ including the one that was set to go into effect on
July 15, 1980 (Jt. Ex. 2, Appendix A). Mrtori's lettuce proposal was
| oner because, as Nassif explained, It had a different nethod of paying
the lettuce ground crews in that |oaders were not hired by it; that work
was subcontracted out. Thus, Martori's piece rate proposal was only for
cutters, packers and cl osers.

The proposed rates, to be effective July 15, 1980, for ot her
classifications; e.g. general field and harvesting, thin and hoe,
irrigator, pipe layer, and tractor driver, were exactly the sane for all
three Respondents. Nassif denied the three conpanies tal ked about it
together but that when Jon Vessey, through his own investigation, cane up
wth certain figures, the others decided individually those rates were
reasonabl e and proposed themas wel |. Vessey testified that he cane up
wth this wage proposal on his own.

There was not ruch di scussi on regardi hg Respondent s'
proposal, only a brief exchange about the definition of "0", neaning
crops other than vegetables. Smth testified that no background
i nfornation was supplied by Respondents indicating the fornmul a on whi ch
the differential was based. At the conclusion of the neeting, Smth
testified she told Nassif she would take a | ook at the Respondents'
entire Froposal , Whi ch was now conpl ete wth the addition of the wage
proposal , and woul d then respond. However, she was able to nake sone
qgui ck observations. Smth testified that it was i nmedi ately apparent to
her that there was no i nprovenent in the Respondents' offer for flat
crops in that Respondents proposed the exact sanme wages to go into effect
on July 15, 1980 as it had proposed on February 21, 1979 to go into
effect in the second year

54. It isinteresting to note that although Maggi o no | onger
had any lettuce, he nmade a | ettuce piece rate proposal . Maggi o expl ai ned
that in the event he ever got back into the | ettuce busi ness, he wanted
to pay the going rate. \essey acknow edged that his | ettuce harvest
rates were tentative proposal s at best, depending upon his final decision
whet her to continue growng lettuce. But he testified that he was at
| east, still hoping to have |ettuce.
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of that contract.55/ (Gonpare GC Exhs. 31Aand 31Bwth GC Ex. 4).
And as to vegetabl es, the 21C an hour increase was considered by Smth to
be only a mnor inprovenent.

11. The Whion's July 21 Agreenents and Further Proposal s

Twenty-nine articles of Respondents' April |anguage proposal
(GC Ex. 27? were accepted by the Lhion on July 21, 1980 (G C Exhs. 35,
36, 37), including pension, Martin Luther King, grievance and
arbitration, |eaves of absence, rest period, successorship and no strike.
Wth one exception, all the articles agreed to were the sane as the
equi val ent provision in the Sun Harvest agreenent. 56/

The Whi on proposed a nodification of its cost of |iving and
union representative article, and Smth attached a letter fromDonald
Nucci of Mann Packing Go. that was supportive of the union representative
concept .

Snth testified that wthin this tinme frane she al so accept ed
August of 1982, the sanme date as in Sun Harvest, as the date the contract
\(/j\oul ddexp| re, comng off of the Uhion's original one year contract
enand.

_ Follow ng the July 21 agreenents, the parties did not neet
again until QCctober 7, 1980.

12. The Crtober 7 Meeti ng

Jon \Vessey testified that his decision to cl ose down the
| ettuce operation was discussed. He further testified that as a result
of his decision, a nunber of issues, though perhaps referred to, were
gener ally tabl ed —nechani zation, travel allowance, seniority, etc. -—
ecause they weren't rel evant unl ess Vessey grew and harvested | ett uce.
Fnally, Vessey explained that since his company still had no plans to
harvest lettuce, it was interested in negotiating a contract apart from
that crop. Onh the other hand, if in fact it was decided to go back into
the harvesting of |lettuce, the proposed Sun Harvest rates were still
accept abl e.

55. It was suggested that since the February, 1979 rates had
al ready been inﬁl enented, Respondents were, on My 21, in effect,
offering what they were al ready paying. Nassif disagreed stating that
the second year increases had not gone into effect and that what
Respondent s were proposi ng was that the ULhion accept its second year wage
offer inmedi ately so that sane could be paid as of July 15, 1980. (See
GC Exhs. 31A and 31B).

56. The exception was that the Uhion agreed w th Respondents'
proposal to del ete the "Labor-Minagenent Rel ations Commttee.” This was
a proposal, accepted by Sun Harvest, which provided for periodic
| abor / managenent neetings to di scuss conmon probl ens.
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Nassif testified he told Smth that since Vessey wasn't goi ng
to have lettuce anynore, seniority shouldn't be a big problemas there
was no need for the el aborate systemof Sun Harvest. 51/ He al so said he
told her that wth fewer tractor drivers, irrigators, and thin and hoe
workers only occasional ly, there didn't seemto be a real need for the
hiring hall either, especially in viewof their required | evels of skill.
Smlarly, Nassif told Smth that reduced nunbers of workers nmade a union
representati ve | ess necessary.

Nassif also testified that he proposed that Vessey inpl enent
the wage rates offered on My 21 (GC Ex. 31A) imedi ately but that
Smith opposed it. (Smth testified Nassif was tal king about Vessey's
i npl enentation only of its non-vegetabl e crops since It no | onger grew or
har vest ed veget abl es. )

Snth testified that Vessey nodified sone of its proposals. The
Gonpany proposed to accept Sun Harvest to the extent it would apply to
Vessey in the area of travel allowance, delinquencies, and records and
pay periods. The Gonpany al so accepted July 4 as a holi day.

Smth and Nassif reviewed the differences at that time between
the parties and agreed they were still wages, cost of |iving, union
security, hiring hall, nechanization, holidays, hours of work and
overtime, supervisors, supplenental seniority, and vacations.

13. The Crtober 8, 1980 Meeting

Oh Cctober 8 there was a neeti ng between Maggi o and the UFW
There were di scussions about seniority, overtinme and travel. The Conpany
accepted the nedical plan, July 4 as a paid holiday, the Sun Harvest
del i nquency | anguage and Sun Harvest's duration date of August 31, 1982.

Maggi o was also interested in inplenenting its |ast wage of fer
of May 21, 1980 (GC Ex. 31B) in all job classifications, which included
the differential, beginning wth the broccoli harvesting season and t hen
at the start of each of the appropriate harvesting seasons for the other
categories, but Smth objected. 58/ Mggio testified that as a result,
wages were not rai sed.

57. Nassif testified that Smth was wlling to accept the Sun
Harvest naster agreenent (which was virtually the sane thing as the past
aﬁreenent). in viewof the scal ed down operation but that there was still
the necessity to negotiate an applicabl e suppl enental agreenent.

58. Nassif testified that the |ast wage i ncrease Maggi o had
nade that he was aware of was in 1979 and that was to raise wages to the
| evel of the February 21 offer. Maggio' s offer on

(Foot not e cont i nued—y)
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14. The Qrctober 27, 1980 Meeti ng

Oxce again Nassif indicated his desire to inplenent the Maggi e
wages, but Smth had no change fromher previous position. 59/

As to Vessey, Nassif testified that proposal s were bei ng nade
inlight of the fact that Vessey did not have |lettuce; if Vessey decided
to have lettuce, it would then nake different offers. This bei ng the
case, articles that had been in dispute suddenly becane acceptabl e, such
as seniority, reporting and standby, hours of work and overtine, health
and safety and even hiring hall.

O the hall, Vessey naintai ned that since he had shut down all
harvesting operations, there was no longer a need for a hiring hall; so
he proposed that if thinners and hoers (but not tractor drivers or
irrigators) were required in the future, 60/ a hiring hall woul d be used.

However, Nassif acknow edged that except for this
nodi fication of position, subject as it was to future changes, there was
no further novenent on the part of Vessey nor any novenent fromthe ot her
Respondents either on the hiring hall, union security, nechanization,
cost of living, and union representative.

As regards nechanization, Nassif continued to believe that
under the contractural provision being offered, an arbitrator could
prevent nechani zation; 61/ but Nassif added two new argunents —t hat

(Foot not e 58 conti nued—>

Qtober 8 (like Vessey's on ctober 7) was to inplenent the flat crop
wages proposed on My 21 to the second year |evel of the February 21
offer. (The vegetable rates, of course, woul d have been hi gher).

- 59. Nbssif acknow edged that throughout the course of _
negotiations, the UFWhad rejected all his offers to inplenent interim
wage agreenents short of an agreenent on the full contract.

60. Smth testified that she was di sappointed to | earn not
only that Respondent continued to oppose a hiri n? hall for irrigators and
tractor drivers (even though it was now wthout l[ettuce) but that it
still wanted the sane probationary period extended to enpl oyees as under
the Sun Harvest contract. (Smth had reference to the Uhion's previous
proposal that if Respondents accepted the hiring hall as it had appeared
In the previous collective bargai ni ng agreenent, the Uhion woul d agree to
the sane probationary period under its discipline and di scharge section
(five days) as it had wth Sun Harvest.

61l. Smth testified that at no tine during the course of

negotiations di d any Respondent ever raise any question about the
arbitration process as applied to the nechani zati on cl ause.
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the six nonths notice requirenent was too long and that if nechani zation
were al l oned, Respondents didn't want to have to pay a | arge sumof noney
i n severance pay.

15. %r{g %ai ning fromthe Novenber 4, 1980 Meeting to the End of

O Novenber 4, Respondent Maggi o submtted a proposal (GC Ex.
47) on supervisors, records and pay periods, injury on the job, wages and
nechani zati on. The nechani zation provi sion accepted parts of Sun Harvest
and provided for thirty days notice to the Uni on whenever the Conpany
i ntended to introduce new nechani cal equi pnent .

Respondent was still interested in inplenenting its |ast wage
offer of May 21, 1980 but wanted to nodify it by i nmedi atel y i ncreasi ng
the hourly wage for tractor drivers to $5.25 without the application of
any wage differential. GCarl Mggio testified his rate was based on an
averagi ng 62/ between his proposed flat crop and proposed veget abl e wages
because the UFWhad rejected the differential ,63/ and he wanted very
nmuch to inplenent an interi mwage i ncrease. However, he denied that he
had abandoned the wage differential idea. 64/

In Carl Maggi o's view such an increase was necessary because
tractor driver rates were nuch | ower than wages being paid for |ike work
by other conpanies in the Inperial Valley. 65/ Nassif testified that the
increase was only for the tractor drivers because fromwage surveys that
had been done and the information obtai ned fromother farners regardi ng
what they were paying, Maggi o had

62. This offer was revised to $5.35 on January 6, 1981 when
an error was pointed out by Smth and later verified by Respondent
(GC Ex. 53).

63. It is not clear if Mggi o believed the wage differenti al
concept had been rejected or only the My 21 offer which included it. In
this regard, it is worthy of note that Maggi o also testified that Nassif
never told himthat the UFWwas either opposed to or favored a
differential. As for Massif's view he had witten Smmth on January 6,
1981: "S nce there has been no agreenent for a flat crop differential,
we believe it woul d be easier on an interimbasis to pay just one rate
for all crops." (GC Ex. 53).

64. The wage differential was still on the table in that the
averagi ng offer was only extended to tractor drivers. Qher categories
listed in the May 21, 1980 proposal were still presunably being offered a
flat crop rate.

65. The rates that Maggi o, Inc. was then payi hg were based
upon its February 21, 1979, first year offer and subsequent
inpl enentation. The rates had not been increased to the second year
| evel s because the URWhad obj ect ed.
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determned that the Conpany was at or above the level for all other
classifications, but not tractor drivers. Nassif also testified that he
approved t he averagi ng concept because he didn't think inplementing a
flat crop rate at that point was w se since there had not been an
agreenent reached wth the Uhion on the subject and Maggi o woul d have a
tough enough tine inplementing newrates at all wthout trying to

i npl enent a change in the system

Snth continued to oppose any wage inplenmentation on the
grounds that it would undercut the URW position at the bargai ning
tabl e, and she wanted to resol ve the entire contract.

h Novenber 13, Smth wote to Nass if concerning Vessey (G C
Ex. 49) reviewng the status of negotiations, which Vessey |ater
testified was an accurate representation. 65/ In this communication,
Smth al so agreed to accept the Conpany' s proposal s on supervisors bei ng
allowed to performcertain bargai ning unit work, health and safety, and
seniority "wth the appropriate Suppl emental Agreenent on seniority in
addition." Further, Smth proposed, as had been before, that she woul d
accept the CGonpany position on discipline and di scharge (Sun Harvest) if
}_ge Oorr;)any were to accept the Lhion's position on the hiring hall (Sun

rvest).

~ Smth also submtted nodifications to previous proposal s on
mechani zation, records and pay periods, abd duration (August 31, 1982).
She al so nodi fied her February, 1979 wage proposal on general field and
harvesting, irrigator, tractor drivers, and thinners and hoers. (VYet,
after all this tine, the parties were still far apart; e.g. irrigator-
Respondents' offer: $4.36, UFWoffer: $5.60; tractor driver B
Respondents' : S6.12, URW $6.45; thin and hoe, general field and
har vest i ng- Respondent s: $4. 25, UFW $5.50.) (Gonpare G C Exhs. 31A and
Bwth GC E. 49).67/

Smth nade it clear that the Wnion had not changed its position
fromprevious proposals on union security (fromits February 28, 1979
proposal ), hiring hal |l (February 19, 1979 proposal ), holidays (still
want ed February 10), union representative and cost of living (July 21,
1980 pr oposal sgl, and the fol | ow ng addi tional February 28, 1979 offers:
hours of work and overtine, injury on the job, reporting and standby,
vacations and travel all owance.

_ Thus, as of Novenber 13, 1980, there had been approxi nately 33
articles agreed to (and an agreenent to delete the

o 66. \Vessey testified that since this letter, there were
additional agreenents: hours of work and overtine, reporting and
standby and possi bly vacati on.

_ 67. These rates were for flat crops only and al so reflect the
uni | ateral raises.
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Labor - Managenent Rel ations Conmttee), but none were the najor natters
separating the parties when they reconvened back in the wnter of
1979.

O Decenber 22, 1980 Smth inforned Massif that she consi dered
Maggi o' s Novenber 4 proposal only a slight nodification frompreviously
hel d positions and that she was "hard-pressed’ to nake a response but
that one would be nade in the near future. (GC Ex. 51). Nassif
testified that he recei ved her proposal around March of 1981, during the
course of this hearing.

O Decenber 29, 1980 Nassif wote Smth concerning Vessey
confirmng that there was an agreenment as to supervisors, duration,
heal th and safety, records and pay periods and seniority, adding that "I
bel i eve the suppl enental agreenent for 'seniority' should be fairly
sinpl e i nasmuch as we w Il not have harvesting enpl oyees.” (GC Ex. 52).
Nassi f al so added that nechani zati on was accept abl e "because we' re not
harvesting any veget abl es. "

Proposal s were nmade on hours of work and overtine, and
travel all owance.

Vessey testified that as of the time of his testinony (Mrch,
1981), the principal problens separating the parties were the same he had
had 1n the fall of 1979 when he first sawthe Sun Harvest contract —
wages, cost of living, union security, hiring hall, holidays, and uni on
representative.

Snth testified that in her view the wage proposal that the
Lhion had on the table by the end of 1980 was significantly better from
the enpl oyer's point of viewthan the Union's earlier February 28, 1979
proposal. n the other hand, the wage proposal of the enployers for flat
crops was not different in any respect fromwhat their February 21, 1979
proposal had been, and only mnor | nprovenent had occurred i n veget abl es.

Snth also testified that by the end of 1980, the nost
significant change in the enpl oyers' bargai ning position fromthat of the
end of 1979 was the fact that they were no longer in the |ettuce
harvesting business or, in the case of Martori, in business in CGaifornia
at all, infra. This was significant for two reasons: 1) because it
elimnated fromthe range of the bargaining process itself all of the
i ssues that pertained to the grow ng and/ or harvesting of |ettuce; and 2)
because t hose managenent decisions had an inportant inpact on the state
of mnd of Lhion representatives wth respect to their perception of
Respondents' good faith attenpts to reach a negoti ated settl enent of
thelr contract dispute.

Fnally, as to Martori, Nassif was asked during the hearing (on
March 31, 1981) about the status of those negotiations, and he answered
that Respondent's position was that, except for differing positions on
severance pay, there was not nuch further to discuss in viewof the fact
that Martori no | onger had any operati ons —grow ng or harvesting —in
the Sate of Galifornia.
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As of the tine of Smth's testinony herein (March 30, 1981),
none of the parties of this controversy had net in face to face
negoti ations since the Novenber 4, 1980 bargai ni ng sessi on.

B. Analysis and Goncl usi ons of Law

_ ~ The Agricultural Labor Relations Act defines bargai ning i n good
faith in section 1155.2(a), as fol |l ows:

For purposes of this part, to bargain collectively in good faith
Is the performance of the mutual obligation of the agricultural
enpl oyer and the representative of the agricultural enpl oyees to
neet at reasonable tines and confer in good faith wth respect to
wages, hours, and other terns and conditions of enpl oynent, or
the negotiation of an agreenent, or any questions ari si ng
thereunder, and the execution of a witten contract incorporating
any agreenent reached if requested by either party, but such
obligation does not conpel either party to agree to a proposal or
requi re the making of a concessi on.

_ This language is the sane as section 8(d) of the National Labor
Relations Act. Thus, it is, of course, proper to refer to decisions of
the National Labor Relations Board as a guide to deciding the present
case.

~ It has been held that the statutory duty to "bargain
col | ectively in good faith" inposes the obligation to "neet . . . and
confer in good faith" wth a viewtowards the ultinate negotiation and
execution of an agreenent. To be sure, the Act "does not require either
party to agree to a proposal or require the naking of a concession."
NL RB v. National Shoes, Inc. (2nd Ar. 1953) 208 F.2d 688, 691. (n
the other hand, an enployer's failure to dp little nore than reject a
union's denmands is: "indicative of a failure to conply wth the
statutory requirenment to bargain in good faith." NL RB v. Centur
Cenent Mg. (., Inc. (2d Ar. 1953) 208 F.2d 84, 86. Thus, it is clear
that "... the enpl oyer is obliged to nake sone reasonabl e effort in sone
direction to conpose his differences wth the union." NL RB v. Reed &
Prince Mg. G. (1st dr. 1953) 205 F. 2d 131, 135, 32 LRRVI 2225, cert,
den., 346 US 887, cited in 0. P. Mirphy Produce (., Inc. (1979) 5 ALRB
No. 63, rev. den. by @. App., 1st Dst., Ov. 4, Novenber 10, 1980, hg.
den., Decenber 10, 1980. In other words, what is required is:

. . . something nore than the nere neeting of an enpl oyer with
the representatives of his enpl oyees; the essential thingis
rather the serious intent to adjust differences and to reach an
acceptabl e coomon ground. . . . llective bargaining then, is
not sinply an occasion for purely formal neetings between
nanagenent and | abor, while each natinains an attitude of "take

it or leave it"; it presupposes a desire to reach ultinate
agreenent, to enter into a collective bargai ning contract .
(citations
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omtted). NL RB. v. Insurance Agents' International,
(1960) 361 US 477, 4 L.K 2d 454, 462, 80 S Q. 419.

And M. Justice Frankfurther, concurring in part and di ssenting
inpart, in NLRB v. Truitt Mg. G. (1956) 351 U S 149, 100 L. K.
1029, 1033, 38 LRRM 2042 st at ed:

These sections obligate the parties to make an honest effort to
cone to terns; they are required to try to reach an agreenent in
good faith. "Qod faith" nmeans nore than nerely goi ng t hrough
the notions of negotiating, it is inconsistent wth a
predetermned resol ve not to budge froman initial position. But
It is not necessarily inconpatible wth stubbornness or even wth
what to an outsider nay seemunreasonabl eness. A determnation
of good faith or of want of good faith nornally can rest only on
an 1 nference based upon nore or |ess persuasive nmanifestations of
another's state of mnd. The previous relations of the parti es,
ant ecedent events expl ai ni ng behavi or at the bargai ning tabl e,
and the course of negotiations constitute the raw facts for
reachi ng such a determnati on.

~ Wfortunately, direct evidence of an intent to frustrate the
bar gai ni ng process Wil rarely be found. As aresult, a party's intent
can only be discerned by reviewng the totality of its content. NL RB
v. Reed & Prince Mg. ., supra; B. F. D anond Gonstructi on Gonpany
(1967) 163 NLRB 161, 64 LRRM 1333, enf'd (5th Ar. 1969) 410 F. 2d 462,
cert, den., (1969) 396 U S 835 0. P. Mirphy Produce (., Inc. , supra;
As-HNe Farns (1980) 6 ALRB Nb. 9, rev. den. by Q. App., 5th Ost.,
Qctober 16, 1980, hg. den., Novenber 12, 1980.

. . . the questionis whether it is to be inferred fromthe
totality of the enployer's conduct that it went through the
notions of negotiation as an el aborate pretense wth no sincere
desire to reach an agreenent if possible, or that it bargained in
good faith but was unable to arrive at an accept abl e agr eenent
wth the union. NL RB v. Reed & Prince Mg. ., supra, 32
LRRM at 2227.

Necessarily, the final determnation nust rest upon inferences
drawn fromcircunstantial evidence; it involves reachi ng concl usions from
conduct as to whether particular actions of a party were notivated by the
desire to negotiate the best bargain possible for 1tself or were
notivated instead by a desire to frustrate negotiations. ol unbi a
Tribune Publishing Go. (1973) 201 NLRB 538, 552; Queen Mary Restaurants
v. NL RB (9th dr. 1977) 560 F.2d 403. Qne conclusion results in the
finding of a violation;, the other that a party nerely engaged in
permssi bl e hard bargai ni nP. Speci fic conduct whi ch, standing al one, nay
not anount to a per se failure to bargain in good faith may, when
considered with all the other evidence, support an inference of bad
faith. Gontinental Insurance G. v. NL RB (2nd dr. 1974) 495 F. 2d
44, 86 LRRV 2003;
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Mont ebel | 0 Rose (., Inc. (1979) 5 ALRB No. 64, enf'd in relevant part in
Montebel lo Rose . v. AL RB (1981) 119 Cal. App.3d 1, 173 Gal . Rotr.
774 (Q.App., S5th Ost.), hg. den. August 7, 1981. n the other hand,
sone action standing al one mght clearly nani fest an absence of good
faith, but when taken in the total context of the parties' relationship
does not support such an inference. Deblin Mg. Gorp. (1974) 208 NLRB
ggz, 399; Weéstern Qutdoor Advertising Conpany (1968) 170 NLRB 1395, 1396-

This case raises the inportant question of howto separate
tough negotiating frombad faith surface bargaining. The question is
always hard to answer because "surface bargai ning, by definition, nay
| ook |ike hard bargaining, and is therefore difficult to detect and
harder to prove." K-Mart Gorp. v. NL. RB (9th dr. 1980) 626 F. 2d 704,
105 LRRV 2431.

There is no sinple formula to ascertain true notive. Each case
nust rest upon its own facts.

At the outset we note that no case involving an al |l egati on of
surface bar%ai ning presents an easy issue to decide. Ve fully
recogni ze that such cases present problens of great conplexity
and ordinarily, as is the present case, are not sol vabl e by

poi nting to one or two instances during bar gai ning as proving an
allegation that one of the parties was not bargai ning I n good
faith. In fact, no tw cases are alike and none can be
determnative precedent for another, as good faith "can have
neaning only inits application to the particular facts of a
particular case." NL.RB v. Amwrican National |nsurance Co. 343
US 395 410. It is the total picture shown by the factual
evidence that either supports the conplaint or falls short of the
guantumof affirnative proof required by law (footnote
omtted). Borg-Wrner Gontrols (1972) 198 NLRB 726.

~ Wth these rules inmnd, it is appropriate to conmence an
anal ysis of the bargai ning history between these parties to determne
theldr true intention towards each other judged fromthe totality of their
conduct .

1. Introduction

| begin ny discussion by noting that the 1979 bar gai ni ng
bet ween these parties, which has been di scussed in this case and whi ch
forns the background to the 1980 negoti ations, has al ready been revi ened
by the ALRB. I n each case, Respondents have been found to have bargai ned
inbad faith. In Joe Maggio, Inc., Vessey & (., et al., supra, (1982) 8
ALRB No. 72, at p. 9, the Board found that:

Respondent s' conduct between February 21 and Decenber 31, 1979
did not "represent a substantial break wth its past unl awf ul
conduct or the adoption of a course of good-faith bargaining. "
Respondent s had no new proposal s to of fer
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fromFebruary 21 until Novenber 20, 1979. On' the latter date,
w thin weeks of the 1979-80 harvest, Respondents did offer new
proposal s, but attenpted to limt the negotiations to those
proposals. That belated and |imted effort on Respondents' part
belies any intention to bargain in good faith and I ndi cat es
instead a desire to increase enpl oyees' wages w thout follow ng
the custonary procedures of good-faith bargai ning. Respondents'
summary rejection of the Decenber 19 proposal confirns
Respondent s' | ack of genui ne desire to resol ve differences and
reach an agreenent . ?ci tations omtted).

Smlarly, in Mrtori Brothers, supra, 8 ALRB No. 23, rev. den.
by Q. App., Fourth Dst., Septenber, 1982 the Board al so found bad
faith not only for the 1979 bargai ni ng but continuing to My of 1980. In
that case, the Board found that Respondent Martori's decision to reject
"wthout explanation" the Sun Harvest contract, its rejection of the UPVg
proposed nodi fications of Decenber 19 and its failure to respond to them
unti | March, 1980, as the harvest was ending, its declaration of inpasse
"wthout discussion,” and finally, its unilateral wage increase for the
harvest season were all evidence of unlawful conduct:

V¢ agree wth the ALOthat Respondent's |l etter of Novenber 20,
1979, was not a good-faith effort to resune the negotiations
whi ch Respondent had hal ted in February 1979. Oh the contrary,
the totality of Respondent's conduct, I ncluding the summar
rejection of the UFWs Decenber 18, 1979, (sic) offer and its
delay in submtting a counter-proposal until My 1980, indicates
that fromMNovenber 20, 1979, until, at |east, My 1980,
Respondent continued the bad-faith bargaining it began on
February 21, 1979. In this context, the Novenber 20 letter
appears to have been the first step in a preconcei ved plan to
justify a wage increase whi ch Respondent | ntended to nake,
regardl ess of the URW/s position.

The record in this case supports a finding of bad faith for all
of 1980, as well.’

2 . The Wge Proposal s

| shall begin ny anal ysis of the wage offers by further
reflecting upon sone of the 1979 events. Initially, it is inportant to
recal | that except for a neani ngl ess August 8 session in which no
proposal s were exchanged, these parties did not even neet between
February 28, 1979 and Decenber 7, 1979, a period of over nine nonths.
The only proposal made in this tine frane was Respondents’ Novenber 20
letter which did not ook to negotiating an overal|l contract; instead, it
sought to inplenent Maggi o's | ast wage of fer of February (whi ch had
al ready been done anyway) and to rai se the Vessey and Martori |ettuce
harvesting rate (Maggi o no |onger had |ettuce) to the Sun Harvest |evel.
Sill, it is now obvious why Respondents were, so interested in all of a
sudden resum ng
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bargaining. Wth the 1979-80 w nter season rapi dly approachi ng and an
ongoi ng strike (insofar as Vessey and Maggi o were concer ned) threat eni ng
crops, Respondents, who had earlier in February declared a fal se i npasse,
Admral Packing Go., et al., supra (1981) 7 ALRB No. 43, were now nost
interested in getting through the upcom ng season w thout probl ens and
therefore, were very desirous of scheduling the Decenber 7 neeting to
discuss it. The offer to inplenent wages and the proposed Sun Harvest

| ettuce harvesting rates were nmade to attract workers to a conpetitive
narket. Respondents' |imted proposal on wages was early indicia that
they were uninterested in negotiating over other nandatory subjects.
Martori Brothers, supra;, Joe Maggio, Inc., Vessey & Co., et al., supra;
gj_ BHB Rgrtgg Company (1982) 8 ALRB Nbo. 76; J.R Norton Gonpany (1982) 8

Wth this as background, it is not difficut to see how
Respondents were able to reject out of hand —on the sane day it was
offered —the UFWs proposal to use the recently negotiated Sun Harvest
agreenent as a basis of settlenent; a full scale contract sinply did not
fit in wth Respondents' plans to inpl enent wages, raise the |ettuce
piece rate, and to get through the wnter season w thout having to
bargain wth the Union about an overall contract. Qutright rejection
wthout any real attenpt to explain or mnimze the differences is
i nconsi stent wth a bona fide desire to reach an agreenent. As-H Ne
Farns, supra, citing Akron Novelty Mg. Go. (1976) 224 NLRB 998, 93 LRRM
1106, Martori Brothers, supra.

_ Wi [ e Respondents' venture out of inpasse could hardly be
described as an offer for a newcontract —only a single itemhaving been
proposed —Smth responded on Decenber 19 nodifying the previous |ettuce
rate, the pension and nedi cal proposals.

Rat her than respond article by article, Nassif, having just
opened negotiations after a nine-nonth hiatus, now cl osed themwthin a
nonth of the first nmeeting when, on Decenber 31, he decl ared i npasse once
again.68/ At this point he had still not explained to the UFWs
negoti ator what there was about the Sun Harvest agreenent or the Decenber
19 proposal 69/ that his clients

68. Steven Martori was not even aware an inpasse was goi ng on.
He testified that Nassif and he had formul ated a counter-proposal to Sun
Harvest, including wages, that he thought woul d be acceptable to the UFW
and that this proposal was nade before the 1979-80 harvest. Mrtori was
al so expecting to neet again wth the UFWafter the Decenber 7 neeting.

69. In fact, Nassif did not really respond to the Decenber 19

offer until April 16, 1980 and then, only partially. It was not until
May 21 that the response was conpl et ed.
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could not accept. 70/ The truth is that Nassif needed another inpasse in
order to explain anay —after the fact as it turned out —Respondent s'
unilateral raises, including that of the |ettuce harvesting piece

r?t e. 70/ Martori Brothers, supra; Joe Maggio, Inc., \Vessey & (0., et

al ., supra.

There is not another neeting until about three nonths |ater,
March 4, 1980, conveniently schedul ed just about the tine the wnter
| ettuce harvest ceased. Respondents \Vessey and Martori had harvest ed
their lettuce and paid their workers at the "prevailng rate.”" Mrtori
Brothers, supra, Joe Maggio, Inc., Vessey & Go., et al. , supra. There
was now no need for Nassif to maintain his position of inpasse, and he
didn't. Yet, desloite the fact that all of Respondents' principals were
present, supposedly to resune bar (rzjal ning, no proposal was forthcomng
from Respondents. Respondents' only existing proposal on the table at
this tinme, over one year since the fal se inpasse, was its one year old
February 21, 1979 offer.

It was not until May 21, 1980, al nost 15 nonths after the
February i npasse, that Respondents nade their first wage proposal .

1) The Hat Qop Dfferential

Assuming arguendo that Respondents Maggi o and Vessey were ever
really serious about this proposal ,72/ their delay in presenting it
remai ns unexplained. It was never nentioned in the Novenber 20 letters
or at the Decenber 7 neeting. Instead, it was first referred to, not at
a negotiation sessions, but during a Superior Gourt injunction proceedi ng
in January of 1980. Later, having witten to Smth on January 28 t hat
Respondent s were "very much interested in discussing the possibility of a
wage differential

~70. Nassif’s Mnday norning quarterback attenpt to explain
away his conduct by asserting that all these natters were discussed fully
during the industry-w de negotiations between Novenber 1978- February 1979
is not very convincing, especially inlight of the fact that many of the
S:‘JP Harvest provisions were different fromthe earlier origina UW
of fer.

71. Quare whet her Respondents Maggi o and Vessey ever had any
expectations —in the mdst of a UAWstri ke where there had not yet been
any offers to return to work —that the UFWwoul d accept its interi mwage
incrk ease offers on behal f of a work force consisting of replacenent
wor ker s.

72. CGarl Maggio had testified that after seeing the Sun
Harvest contract shortly after it was signed, he woul d have considered a
flat crop differential If the Uhion had proposed it, and it was
reasonabl e. Yet, Maggio also testified that prior to Nassif's Novenber
20 "offer" (GC Ex. 11), a flat crop differential had not been di scussed
as a neans of settlenent.
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for the non-vegetabl e and non-lettuce crops” (GC Ex. 19), Nassif waited
al nost four nonths before engaging i n any di scussion about it, though it
is clear that Smth never indicated she would not tal k about it and never
rejected the concept. Wen an offer was finally nade, it is surprising
that the wages proposed for flat crops were at the sane wage | evel that
had been proposed and rej ected back I n February, 1979. The NLRB has
found surface bargaini ng when the enpl oyer proposed predictably

unaccept abl e terns which it knew the union woul d reject, particularly
where 1ts wage offers nerely naintained the status quo. Qear Fne

Moul di ngs, Inc. (1978) 238 NLRB No. 13, 99 LRRM 1331, aff'd, (9th Qr.
I1980) 632 F.2d 721, 105 LRRM2132. Accord, Q P. Mirrphy Produce (.,
nc., supra.

As to those February, 1979 rates, the enpl oyers had presented a
one-year increase of 7%in wages and benefits, claimng that this was the
nmaxi rum| egal |y al | onabl e under President Carter's anti-inflation wage
qui dl'i nes, announced in Decenber, 1978. The UFWcl ai ned that the
gui del ines did not apply to agriculture and were strictly vol untary
anyway. The Board found the en]DI oyers' position to be insincere and
evidence of bad faith in Admral Packing, et al., supra;

The Enpl oyers' own conduct precl uded serious, neani ngful

negotiation fromtaki ng pl ace on economc issues, for they were,
as they admtted at the hearing, claimng to be legal |y bound by
federal guidelines which they did not believe to be truly binding
upon them As the US Suprene Gourt has stated, good faith
bargai ni ng necessarily required that clains nade by either

bar gai ner shoul d be honest clains. (citations omtted.) By
violating this rule and advancing what was at the very |east, a
"patently inprobable" justification for their stance, the

Enpl oyers nade it inpossible for the Uhion to seek possibl e areas
of economc conpromse. (citations omtted). |d. at 18-19.

Thus, the proposal being offered in My of 1980 was the sane
proposal whi ch had al ready been found to have been insincerely nade in
February of 1979. 1In offering identical wages in My of 1980 for the
non- veget abl e crops, 73/ of course, it woul d be i ncunbent upon Respondents
tojustify this same rate by offering a newrationale. Wat was that
rational e? Nassif testified he believed the rate was determned by
surveys: "l believe what was done was there had been surveys done of the
Inperial Valley by the Vegetable Gowers Association and by each of the
individual clients

73.  course, it woul d soon beconme apparent that there was no
| onger to be any | ettuce crop upon which to apply the hi gher vegetabl e
rates. Jon Vessey, for exanple, admtted that at the tine he made the
proposal for a wage differential, he was al so considering not having any
vegetabl e crops at all. If there were no vegetabl e crops, the
differential becane irrelevant; and Vessey woul d nerely be repeating his
February 21, 1979 offer.
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wth regard to the prevailing rates for the various crop operations. "74/
(TR 6, p. 145). For this reason, Respondents decried the Lhion's
approach of using Sun Harvest rates as a guide, relying instead upon
their own Inperial Valley "surveys." Yet, when it cane tine to pay the
going rate for lettuce harvesters, it was to Sun Harvest that Respondents
| ooked to find out the prevailing wage and not to their alleged surveys.

Uoon hearing of Respondents' interest in a wage
differential, Smth indicated that her response to the i dea mght depend
upon how rmany conpani es were interested in it and whether this was a mai n
probl emhol ding things up. In any event, she nade her feelings clear
that sone ki nd of supportive data ought to be supplied that could justify
such a wage di stinction.

Despite the fact that Smth was willing to discuss the
differential, no such information or survey was ever presented, 75/ though
Nassif's testinmony suggested that Respondents had no particul ar obj ection
toletting Smth see the al |l eged surveys. 76/

Respondent s vigorously argue that there was no | egal requirenent
that it supply such infornation, and Respondents are correct. There is
no clai mof poverty here. See NL.RB v. Truitt Manufacturing Qo.,
(1956) 351 U S 149, 76 S . 753, 100 L. E. 1027. Infornation, such as
profit data for exanple, wll not be required where the enpl oyer's
economc inability to pay is not asserted by it during bargai ning; and
the infornation, though possibly hel pful to the union, is really not
relevant to the case. Wiite Furniture Go., (1966) 161 NLRB 444, enf'd sub
nom, Uhited Furniture Workers v. NL.RB. (4th dr. 1967) 388 F. 2d 880.

74.  Two docunents, however, discredit this view Nassif's
notes and nenos concerni ng conversations wth Jon Vessey, Carl Maggio,
and George Stergios relating to negotiations in My of 1980 (G C Exhs.
99 and 100? reveal that Respondents Vessey and Maggl o were not relying
upon any al |l eged "surveys" for their decision to keep non-vegetabl e rates
at the sane level as the February, 1979 offer but rather were basi ng
their offer again on the 7%presidential guideline.

75. Any failure to provide such requested information i s not
cited as evidence of any unfair |abor practice; no such clai mwas
litigated. It is adduced here only as evidence on the i ssue of the
overal | seriousness of Respondents' flat crop differential proposal.

76. Nassif testified that he thought that possibly at the
Cctober 7, 1980 neeting Vessey gave Smth the results of all the wage
surveys on both flat and vegetabl e crops. The record does not support
this claam Smthtestified, and | credit her, that at no tine was she
ever provided with any docunentation that woul d support Respondent's
rationale for a flat crop differential.
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Yet, the thought lingers that if Respondents were serious about
this proposal, they woul d have gone out of their way to see to it that
Snth was supplied wth their "surveys of prevailing rates" to convi nce
her of the particular Inperial Valley need for lower flat crop wages.

Thi s woul d have added credence to their position. Wat was the big
secret? "The purpose of collective bargaining is to pronote the rational
exchange of facts and argunents that wll neasurably | ncrease the chance
for amcable agreement . . . ." Admral Packing ., et al., supra,
citing NL.RB v. Gneral Hectric G., (2d dr. 1969) 418 F. 2d 736,
755, 72 LRRM 2530, cert, den. (1970) 397 U S 965, 73 LRRM 2600,
enforcing (1964) 150 M.RB 192, 57 LRRM 1491.

And there is little doubt that the sinple request was a
reasonable one. Inthe first place, it should be self-evident that for a
proposal to be taken seriously a negotiator needs to acquai nt
hersel f/hinself wth all relevant data about the natter so that a
reasoned choi ce can be nade as to the offer's acceptability. This is
particularly true where we are dealing wth a new concept, not heretofore
a part of previous contracts. And second, even if the proposal were
deened appropriate by the negotiator, another problem of a political
nature, renained for Smth. Wrkers who had been out on strike since
January of 1979 were bei ng asked to accept a contract provision that
called for themto be paid separate rates for the sane work dependi ng on
what kind of a field they were working in at the time. Smth knew t hat
these workers needed to be provided wth a rational e for the difference;
wthout it, she would have a difficult tine selling the programto her
nenbership. But no rational e was forthcomng from Respondent s.

The fact is that no one knew for sure how accurate these figures
were. For exanpl e, Maggio clained in Novenber of 1980 that he needed to
raise the tractor rate to $5.35 an hour in order to get the wages up to
the prevailing rate. But if this were true, why were the May 1980
tractor driver wages presented as representing, on the basis of surveys,
the prevailing rate? In fact, it wll be recalled, Sergios had
testified that in helping to formulate the flat crop wages he determ ned,
after speaking to growers in Hiltville and Braw ey, that Maggi e s tractor
driver (and irrigator) wages were nuch hi gher than the wages bei ng pai d
by other farners in the area.

Nor did anyone know for sure howthe differential was conput ed.
Nassif testified that he had requested Maggi o and Vessey to cost out what
they woul d be saving by a differential, but he didn't knowif they ever
didit. Martori had no idea howthe 21C difference i n wages was arrived
at; he never costed it out hinself. Sergios worked on the proposal but,
other than stating he spoke to sone Inperial Valley growers, he was
unabl e to state how he formulated it. Ron Hiull called Sam Andrews, who
Pad a cotton differential, but he did not conpute any actual wage
i gures.

- It would not be difficult to conclude that Respondents'
"prevai l i ng wage survey" consisted nerely of a few phone calls to
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other growers. If that is so, fine, but why not tell Smth? Could it be
that Respondents feared their informal "surveys" were lacking in any
real substance that could support their supposed position on the need
for a wage differential 777/

Respondent s' conception of "prevailing wage" is al so
troubl esone. |In Novenber, 1979 the prevailing wage was the Sun Harvest
| ettuce pi ece rate because Respondents were wlling to pay it in order to
"maintain the Conpany's historical practice of paying the prevailing
industry rate for lettuce harvesting" (GC Ex. 9). But in My of 1980,
after the lettuce harvest had ended, the prevailing vegetabl e wage i s now
approxi mately 570 to close to S.00 bel ow sone of the equival ent Sun
Harvest classifications. In viewof the Sun Harvest rate readily agreed
toin lettuce, there was no reasonabl e expl anation put forward why
Respondent s' wage offers in the other categories were so mich bel ow t hose
of other growers in the sane general narket.78/ Mking i nsubstantial wage
proposals is a relevant factor to consider in determning whether surface
bargai ning occurred. As the 9th drcuit has pointed out:

V¢ agree wth the ALJ's characterization of the wage proposal s
as "neager." In an age of double digit inflation, an offer of
little or no wage increase is an effort to decrease wages.

The ALJ could infer that the ocnpany was not bargai ni ng
seriously. K-Mirt Cbrla. v. NL. RB, supra, 626 F.2d 704.

See also, |ITT Henze Val ve Services (1967) 166 NLRB 65.

Thus, despite the fact that on the 1980 go around
Respondents' gave different reasons fromtheir 1979 7%presi denti al
gui del ines position, their rationale ultinately was as "patently
| nprobabl " as it was found to be in Admral Packing, supra.

By the tine the parties net again in Qtober, after
Respondent s' May wage of fer, except for Maggio's carrots and broccol i,
the flat crop rates, still based as they were on the February of 1979
offer, had becone a very inportant wage proposal because by that tine all
three conpani es had firmy decided not to grow or harvest |ettuce in the
Inperial Valley. Martori was not

77. As arebuttal wtness for General Gounsel, Smth testified
that at the Gctober 7, 1980 session Nassif and MVessey put into question
the accuracy of the surveys by suggesting that they were not that
reliabl e because the growers responding to themtended to m srepresent,
by inflating, what they were actual ly paying their enployees. | credit
this testinony and have generally credited Smth throughout. Smth was
an i npressive wtness, exhibiting an unusual |y good menory and a very
prof essional deneanor. She was very believabl e.

78. No claimwas ever nade by Respondents that they coul d not
pay the going rate in veget abl es.
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farmng in Galifornia at all and could no | onger be said to be bargai ni ng
over a newcontract. (GC Ex. 42). \essey was not farmng any

vegetabl e crops but was still interested in inplenenting the same wage
differential. NMggi o was al so out of the | ettuce busi ness, and he too
wanted to inpl ement the May proposals in all job classifications.

Despite the closure of the lettuce operation, thereby elimnati ng —at

| east for Vessey and Martori —the rational e for any continuation of the
wage differential, no Respondent cane forward wth any proposal to raise
the flat crops fromthe February 1979 level. In fact, Respondents had
nade no offer since their May 21 flat crop differential proposal except
for Maggi e' s proposal on Novenber 4, 1980 to increase the hourly wage for
tractor drivers by averaging the anounts previously offered for flat
crops with those of vegetables. Actually, Respondents' My 21 flact crop
differential offer was, as a practical matter, Respondents' only wage
proposal in two years —between February 1979 to March of 1981, the tine
of the hearing.

3. The Language Proposal s

As of March, 1981, while the hearing in this case was still
progressing, the major |anguage problens still dividing the parties were
the sane that had divided them throughout 1979; there had been very
little progress. These problem areas renained union security, hiring,
union representative, holidays, cost of living, and, in the case of
Maggi o and Martori, nechani zati on.

a). ULhion Security

Bot h Respondent Maggi 0's and Vessey's prior UFWcontracts
al l oned the di scharge of an enpl oyee found to be by the Unhion in bad
st andi ng. The UPWw shed to include susFenS| ons, as well as dischar Pes,
anong the penalties. As this was the only new | anguage in the article,
one woul d have thought that Respondents' opposition woul d have addressed
t he suspensi on addition onl ?/ especial |y since Nassif had testified that
there had not been any problens under the prior UFWcontract with the
good standing provision. However, it soon becane apparent from
Respondent s' 1980 | anguage proposal (GC Ex. 27) that what Respondents
opposed was not the addition of the word, "suspension", but rather the
entire concept of good standing. That is why Respondents at no tine ever
offered its prior contractual |anguage. Wat Respondents really sought
was that good standi ng shoul d be determined, as it had been under the ol d
Teansters contracts, solely for the non-paynment of dues and initiation
fees. As Nassif testified: " . . .basically, we just had the probl emon
the good standing. V¢ wanted . . . initiation fees and dues to be the
limts of good standing.”" (TR 7, p. 148). And both Mag?| o and Vessey
testified that the only acceptabl e good standi ng clause for themwoul d
have been what the NLRB permtted.

Inreality, what all three Respondents opposed was the fact
that the ALRA's al | owabl e standard for good standi ng was broader than
the NLRA  This was nade clear in Respondents' Brief:

-43-



. Respondent naintains, along wth the majority of
Ieg| slators inthis Sate, that such a provision (the federal
standard) is the one nost closely designed to protect the
statutory rights of farmworkers to engage in protected
concerted activities or to decline to engage in the sane.
(Parenthesi s added) (Resps' Brief, p. 76).

I'n short, Respondents' objection to the UFWs union security
proposal was not based on phil osophi cal difference but was political in
nature. Respondents sought to limt good standing to dues and initiation
fees because they wanted the ALRA to be consistent wth the NNRA and
they opposed good standi ng not because it permtted the di scharge of an
enpl oyee for the non-conpliance of an obligation he/she had towards a
uni on but rather because the degree of this obligation was broader than
under the NLRA and al so broader than what Respondents apparent!y thought
farmworkers ought to have. But these negotiations were conducted under
the ALRA which allows good standi ng for the purposes whi ch the Uhi on
sought. Respondents' reasons for persisting inits desiretolimt good
standing to the NLRA standard did not evince a good faith negotiating
attitude. As the Board has held in Muntebello Rose Go., Inc., supra, 5
ALRB No. 64, enf'd in relevant part in Mntebello Rose Go. v. AL RB.
(1981) 119 Gal . App.3d 1, 173 Cal . Rotr. 856, (. App. 5th Dst. 1981),
hg. den. August 7, 1981:

Respondent s' concern that the proposed good standi ng provision
woul d not be | awful under the National Labor Relations Act is
patent|y inprobabl e because it has little if any rel evance to the
negot i ations between Respondents and the URW those negoti ati ons
are not controlled by the federal labor aw The |ack of any

| ogi cal relationship between the stated concern and t he
negotiations | eads us to conclude that Respondents' justification
was pretextual, i.e., a ploy to frustrate negotiations rather
than an honestly hel d concern. (5 ALRB Nb. 64 at p. 24.)

In other words, there is no | ogical connection between what is
permtted under the NLRA and i s achi evabl e i n bargai ning under the ALRA
and to rest a legal position on such a prenmse nay be evidence of surface
bargai ning. Adhering to an untenabl e | egal position during negotiations
is inconsistent wth the obligation to bargain in good faith. Queen Mary
Restaurant Gorp. v. NL.RB., supra, 560 F. 2d 403.

But Nassif's opposition to the URV¢ proposal was nore than just
that it deviated fromthe federal Act. Nassif gave the proposal a
bi zarre and conpl etely specul ative interpretati on by argui ng that the
addition of the word "suspensi on" woul d be used by the UFWto suspend UFW
nenbers who crossed the picket line to work or to fire reEI acenent s upon
the termnation of the strike. Yet, Nassif testified he knew this was
clearly not the Lhion's intent in proposing the | anguage and, as
previously nentioned, admtted that




good standi ng had not been a problemin the prior UPWcontract. 79/ The
only apparent basis for such an interpretati on were hearsay statenents
that UFWrepresentatives had all egedly said to repl acenent workers who
then passed on this information to Respondents, nainly Maggi 0. 80/ But
conpl etely overl ooked by the Nassif interpretati on were the saf equards
agai nst the termnation or suspension of union nenbership i n which the
af fected nenber was af forded due process guarantees, (See section
1153(c) of the ALRA and the UFWonstitution (Resps' 53)).81/

A so not
nentioned by Nassif was the nenber's sinple right to resign fromthe

Lhion, as the UPWnay only discipline its own nenbers.

Respondent Vessey added anot her theory which was that uni on
security could be used to circunvent the no strike clause by virtue of
col | usi on between the enpl oyee and the | abor organi zati on to cause
sl owdowns and work stoppages. This concept is too far fetched to be
gi ven much wei ght and does not appear to have any evidentiary basis.
course, if the UAWwere attenpting to use the contractual provision for
purposes for which it was never intended, it seens to ne that the Conpany
could sinply refuse to suspend the enpl oyee, claimng that this was not
'([jhe_ ijnt ent of negotiations; if the Uhion grieved, let the arbitrator
eci de.

In J.R Norton Gonpany, supra, 8 ALRB No. 89, the conpany had
feared the UAWs union security proposal's "potential for abuse." The
Board found that in view of respondent's overall bargaining conduct, its
uni on security position indicated bad faith because it denonstrated "a
failure to accept the certified collective bargai ning representative as
the excl usi ve representati ve of the enployees.” I|d. at 25.

I amnot convinced that Nassif's fears on behal f of Respondents
were justified or that his opposition to the union security article
flow ng fromthose supposed fears was sincere. If he seriously felt that
the UFWwoul d twi st the article into a vehicle for action agai nst the
conpany by the addition of the suspension | anguage —t hough t he Uhi on had
apparently not done this

79. Vessey had testified that the UFWhad never even request ed
that any enpl oyee be di scharged for not being in good standi ng.

80. Quite often in economc strike situations, these conflicts
between striking workers and their replacenents are resol ved by ammesty
agreenent s whi ch recogni ze the rights of each group.

8l. For exanple, Aticle XM of the UAWQonstitution, "B Il of
R ghts of Menbers," Section 5, states: "A nmenber rmay not be di sciplined
by the Uhion except for failure to pay dues, unless he is served wth
specific witten charges, is given a reasonable tine to prepare his
defense, and receives a full and fair hearing.
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kind of thing wth the discharge | anguage of the prior contract —he
surely coul d have proposed sone kind of contractual provision to protect
Respondents fromthis possibility ever occurring. He did not.

In any event, while Nassif was stone-wal ling on union security,
two of his clients had indicated to himthat they were wlling to nove on
the issue. Mrtori told himat a neeting on Decenber 14, 1979 (GC Ex.
97) that the UPWs union security proposal woul d be acceptabl e 82/ and
Vessey wote himon March 18, 1980 of its acceptability. (GC Ex. 104).

b) Hring Hall

Respondent Maggi o' s and Respondent Vessey's prior URWagreenent s
both contained hiring hall provisions. Because of Respondents'
conpl ai nts, the UFWon February 7, 1979 (GC Ex. 5A) offered to nodify
the hiring article by providing that the hall woul d be operated and pai d
for jointly by the enpl oyer and the Lthion. Rather than viewthis
novenent as a sign of flexibility on the part of the UAWand bargai n over
it, Jon Vessey's hard line solidified;, and he saw the Uhion's proposal as
an adm ssion of weakness —that it couldn't admnister the hiring hall on
its own. Vessey testified that there was no nodification the UFWcoul d
nake that woul d cure the defects. As Respondents had shown no interest,
not only inthe jointly operated hall idea, but in bargaining over the
hiring article at all, the UFWdropped it in its Decenber 19, 1979 offer.
(GC Ex. 16).

~ Thereafter, the UFWsuggested that if Respondents woul d accept
the hiring hall, it would give themwhat they wanted in the discipline
and di scharge section —a five-day probationary period i n which an
unsatisfactory enpl oyee could be termnated at wll and coul d not resort
to the grievance procedure to protest the action. (GC Exhs. 35, 36, and
37). Respondents’ answer was to accept the five-day probationary period
but to reject the hiring hall. This "offer," of course, elimnated the
possi bility of conpromise the UFWhad been seeking by naking the proposal
Iinthe first place. Yet, acloser look at the situation reveal s that, in
fact, Respondents were not so opposed to the hiring hall after all. As
early as Decenber 14, 1979 at a nmeeting wth Nassif over negotiations,
Vessey had indicated that a hiring hall woul d be acceptable (GC Ex. 97)
and even agreed in witing to accept the Sun Harvest | anguage on NMarch
13, 1980 (GC Ex. 104). A the sane Decenber 14 neeting, Mrtori,
addressing the hiri nP hall, was quoted as saying "if it were nore
practical, he could l[ive wthit." (GC E. 97). And finally, GCarl
Maggi o was asked during the hearing whether in his opinion a

82. Mrtori's enpl oyees were not on strike so his concerns
about the suspensi on | anguage and the repl acenent workers' being fired,
etc. was different fromthe other two Respondents. Yet, this difference
inattitude was not conveyed to the UFW Nassif took the sane position
wth all three Respondents.
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hiring hall could be nmade acceptable to him and he replied: "It
depends on what the nodifications were. |I'm sure wth the proper
nodi fications, it could work.”" (TR 2, p. 60).

Despite the apparent wllingness of all of Respondents'
principals to be nore flexible, there were no proposal s from Nassi f
"nodi fying" the proposal or making it nore "practical . Respondents'
position remai ned essentially the sane.

c) Mechani zation

Respondent Maggi €' s and Respondent Vessey's prior URNagr eenent
provi ded that before commenci ng the nechani zati on of any operation, the
Gonpany shoul d neet with the Union to discuss the training and pl acenent
of any displaced workers. (GC Exhs. 2 and 3, Aticle 15).

The Lhion made a proposal on February 7, 1979 (GC Ex. 5A
which called for a one-year freeze on nechani zation. However, the Sun
Harvest agreenment (Jt. Ex. 2), which was proposed to Respondents herein,
had elimnated this denand and the conpromsed | anguage cal l ed for six
nont hs notice on 1) the equipnent to be introduced; 2) the operation
affected; and 3) the nunber of enpl oyees to be displaced. The article
al so reguired the enployer to bargai n over the introduction of any such
new equi prent and further provided that in the event of inpasse: "the
parties shall submt the dispute to arbitration .... The arbitrator
shal | have the authority to decide all issues relating to displacenent of
workers as a result of the introduction of the new ki nd of equi pnent. "
(Enphasi s added).

Nassi f, however, twisted this clear |anguage into sonething it
wasn't and advised his clients that this section would al |l ow an
arbitrator the right to actual |y deci de whet her an enpl oyer coul d
nechani ze at all.83/ Nassif testified that an arbitrator "... if we don't
reach an agreenent, can actual ly stop you fromnechanizing if that's his
decision. ... if you can fit those people into other jobs, that's fine.
But to say there's a possibility an arbitrator could just say 'you can't
nechani ze what soever,’ well, it's like. . . for sone conpani es .
signing a death warrant." (TR 6, pp. 123-124).

Not only did Nassif msconstrue the neaning of the Lhion's
nechani zati on proposal, but he admtted know ng better for he testified
that "a reasonabl e person coul d read the Sun Harvest contract and say
that it does not allowthe arbitrator to refuse to allowyou to
nechani ze. But the Lhion's interpretation . . .was that that was the
intent." (TR 6, p. 124). Yet, Nassif proposed

83. For exanpl e, Maggi o testified he was troubl ed that an
arbitrator, who was not a farner, coul d have the power to decide as
inportant an issue as whether he coul d nechani ze. However, Nassif nade
no proposal requiring arbitrators to have agricul tural background or
experi ence.
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no | anguage to clear up any possi bl e msunderstanding on this point.

~ Inaddition, Mrrtori indicated on Decenber 14, 1979 that the
nechani zat i on proposal was acceptable to hhm(GC Ex. 97), but once
again, Nassif never communi cated this infornmation to the Uhion.
Meanwhi | e, Vessey had agreed to the nechani zation provision of Sun
Harvest on March 18, 1980, (GC Ex. 104) but Nassif again forgot to tell
the UFW84/ As to Maggio, its first novenent on the nechani zation article
did not occur until Novenber of 1980, about two years after negotiations
commenced in 1978. (GC Ex. 47). It proposed to give the Uhion thirty
days notice (as opposed to Sun Harvest's six nonths) of the introduction
of new equi pnent and the nunber of workers to be displaced, but it
elimnated the arbitration provision fromthe contract entirely.

d) Whion Representative

At the Decenber 14, 1979 neeting, Martori indicated an interest
ina part tine union representative (GC Ex. 97), but again this was not
conveyed to the UAW Instead, the provision was rejected inits entirety
by all three Respondents on April 16, 1980 (GC Ex. 27). Jon Vessey,
however, had previously recei ved a favorabl e report on how wel | the
provi sion was working froma fell owgrower —Nucci of Mann Packing Go. —
but he dismssed this autonmatically as "propaganda” and never bothered to
ask Nucci about it even though he spoke to himon other natters fromtine
to tine.

Further, Nassif testified that he understood that under Sun
Harvest, union representatives were proportionate to the nunber of
enpl oyees so that at the snall er conpanies (like Vessey after the |ettuce
shut down) it was possible that there woul d be so few enpl oyees that not
even one representative woul d qualify under the contractual provision.
Yet, Nassif's response to that possibility was that if Vessey returned to
the | ettuce business, he would tal k about the union representative
article then but would not agree to the provision now

e) Holidays

The UFWwant ed two new hol i days, February 10, in honor of
Rufino Gontreras, and July 4. (GC Ex. 5). Sun Harvest had accepted
February 10 wth July 4 to followin 1981 (Jt. Ex. 2). Respondents were
not happy wth the holiday schedule as it existed in the prior UFW
contract and initially used that as a reason for opposi ng any new
hol i days, especially February 10.85 Respondents'

_ 84. Mich later, Decenber 29, 1980, MNassif agreed to the
Lhi on' s nechani zation | anguage on behal f of Vessey "because we're not
harvesting any vegetables." (GC Ex. 52).

85. Respondents argued that the najority of holidays fell

(Foot not e cont i nued—)
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April 16 | anguage proposal rejected any new hol i days and sought to return
to book, though as early as Decenber 14, 1979 all three Respondents had
indicated to Nassif that they had no objections to a July 4 holiday (GC
Ex. 97). But it was not until Qctober 7 and 8, 1980 that Nassif finally
got around to telling the UAWthat July 4 was an accept abl e dat e.

Further, it devel ops that as of March 18, 1980 Vessey was willing to
"give a holiday in Sring or Sumer” (GC Ex. 104), though he still

renai ned opposed to February 10; but this information was al so never
conveyed by Nassif to the Union.

f) Qost of Living

Respondents' rejected a cost of |iving provision throughout
negotiations and never nade an offer on it 86/ although, as has been seen
before, Martori indicated he would agree to it as early as Decenber 14,
1979 (GC Ex. 97). The prinary objection was that wages were too hi gh
already. As | have already found that Respondents did not bargain in
good faith over wages, this conduct, of course, inpacted directly upon
the negotiations over a cost of |iving provision.

g) Summary

The April 16 proposal of Respondents (G C Ex. 27) broke no new
ground. Athough it accepted many of the Sun Harvest articles, some of
whi ch were definite inprovenents, nany of the other articles agreed to
were no different fromRespondent Maggi o and Respondent Vessey's pri or
UFWcontract. The major areas renai hed untouched. Respondents had not
changed their February offers on nechani zation, union security and hiring
halls (they still wanted to delete the latter two fromthe contract), and
nade no offers at all on union representative or cost of |iving.

~ The Cctober/ Novenber sessions were fruitful but by then it was
a question of too little too |ate.87/

Foot not e 85 cont i nued—>)

during the Inperial Valley winter season (Resps post-hearing Brief, p.
55), but areviewof the prior agreenent (GC Ex. 3, Aticle 24)
indicates that of the four holidays —Labor Day, Thanksgiving, Chri stnas
and New Years —only the last two woul d so qualify.

86. Wiile there is a disagreenent between the parties as to
whet her a cost of living increase was autonati c under the URWN's proposal,
the fact is that Respondents never nmade an offer tolimt its application
in any way.

87. BEven Respondents characterize the ctober and

Novenber, 1980 neeting results as reaching "agreenent on a nunber of
mnor matters." (Resps' post-hearing Brief, p. 140.)
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The point is that while secondary issues were being settled, no
novenent was bei ng nmade to resol ve the najor disputes separating the
parties for alnost two years, despite the fact that there was still
plenty of roomto naneuver. The fact that other articles were agreed to
I's conduct which can be perfectly consistent wth surface bargai ni ng
which, by definition, is an approach that resenbl es good faith but 1s in
fact calculated to frustrate agreenent. MFarland Rose Production (1980)
6 ALRB No. 18, citing NL. RB v. Hernman Sausage Go. (5th dr. 1960) 275
F.2d 229, 45 LRRMV 2829.

3. The UFV$ A leged Refusal to Bargain in Good Faith

_ ~Alabor organization's bad faith bar g{ai ning nay be an
affirnati ve defense to a refusal to bargain allegation agai nst an

enpl oyer. Mntebell o Rose ., supra, citing Gontinental Nat Go. (1972)
195 NLRB 841, 79 LRRM 1575; Tines Publishing Gonpany (1947) 72 NLRB 676,
19 LRRM 1199; MFarl and Rose Production, supra.

Respondents' claimthat the UFWpresented a "take it or | eave
it" attitude as regards the Sun Harvest contract and that this insistence
upon those terns constituted bad faith bargai ni ng. Respondents al so ar gue
that the Lhion's bad faith is denonstrated by Smth's all eged renark t hat
un Iég;vest was the best contract Respondents woul d ever be able to
get.

| do not find the UFWengaged in any unl awful conduct. Wen
Nassif called Smth's Decenber 19, 1979 offer an "insult" and accused
Smth of bad faith for failing to take into consideration the differences
between "rel atively snmal | conpanys (sic) and the giant congl onerate Sun
Harvest, "89/ he had apparently expected that any future proposal s from
the UFWwoul d have had to have been bel ow Sun Harvest | evel s, based upon
his rejection of the Sun Harvest agreenent.90/ This expectation was hel d
despite the fact that no concessi ons on anyt hing had been forthcom ng
from Respondent s except for their Novenber 20 offer to accept the Sun
Harvest |ettuce piece rates to get themthrough the season and, in
Maggi 0' s case, to inplement its February rates, which it turned out had
al ready been done anyway.

88. Smth deni ed naki ng the statenent.

89. { the other conpanies that signed Sun Harvest type
agreenents, Nassif was unabl e to nane one that he considered to be "giant
congl oner at es. "

90. For exanple, Nassif testified that when the parties
reconvened on March 4, 1980 what was on the table was not the Lhion's
offer of February 28, 1979, as nodified by the Decenber 19 offer.

Instead, Nassif felt the only proposal to be di scussed and bargai ned down
fromwas Sun Harvest.
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| do not understand the bargai ning process to function in the
terns Nassif sets forth. For this reason | do not find it necessary to
deci de whether Smth actual ly nade the "Sun Harvest or worse" renark
attributed to her as the statenent, even if nmade, was not a categori cal
denand naki ng further negotiations inpossible but was rather |anguage
desi gned to encourage Respondents to take a second | ook at negoti ating
along the lines of a Sun Harvest type agreenent.91/ Smth was not
offering Sun Harvest as a conpl ete proposal in response to a simlar
of fer fromRespondents so that a wthdrawal of a Sun Harvest article and
the substitution of one | ess favorable to the enpl oyers woul d be deened
to be bad faith conduct. Instead, Smth's offer was an invitation to
Respondents to accept in toto, wthout nore, except as it pertained to
| ocal issues, a conpromsed settlenent package that 18 ot her enpl oyers
had negotiated and agreed to. |f Respondents wanted it, fine —it was
theirs; if they didn't, then they' d have to go back to where they were
and bargain for what they wanted over the table just |ike everyone el se.
This is not the say, as Nassif assuned ,92/ that Respondents coul d not
have gotten for thensel ves a better deal than Sun Harvest, at |east in
sone areas. This is the nature of collective bargaining. It is a fluid,
flexi bl e process and during the give and take, parties can gain naj or
benefits 1n sone areas and | ose themin others. But Respondents, at
| east, had to try for

91. Certainly it was only natural for Smth to have throught
Respondent s woul d have been interested in signing a master agreenent wth
| ocal issues resol ved separately as these were precisely the agreenents
she had negotiated wth Nassif, who had previously representd Vessey and
Joe Maggio, Inc., in 1977. In fact, Jon Vessey testified that he hel ped
formul ate the enpl oyers' February 21 proposal and that it was his intent
that that proposal serve as the naster contract; and if necessary,

i ndi vi dual conpani es coul d have worked out |ocal issues on their own, as
had been done I n the past.

92. Nassif's attribution to the UPWof bad faith
notivation hel ped to keep the parties apart. Admtting that there were
significant differences between the U8 early February proposal and what
it settled for in Sun Harvest, Nassif explained this in terns of the
Lhion's strategy of nmaking proposals that it knew were predictably
unacceptable in order to give Itself roomto nove so that it coul d argue
it was bargaining in good faith. Qnce this premse was accepted, then
Nassif could not treat wth very nuch respect any novenent on the part of
the UFWbecause he knew, in his own mnd, that it was not a serious
offer, but marelK a part of a strategy_to ?et himto ultinatel y accept
Sun Harvest and keep the Union frombei ng found to have bargained i n bad
faith. For exanpl e, when asked what he thought of the URV$ acceptance of
IarP_e nunbers of Respondents' proposals (GC Exhs. 35, 36 and 37), he
replied, ". . . it neant we were getting another one of those responses
that said, 'since you don't want Sun Harvest, we'll offer you sonethi ng
Ygrs)se than Sun Harvest and keep playing the sane gane. ™ (TR 6, p.
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them the UFWwasn't giving themaway. The fact is that it was because
of Respondents' intransigence in not naki ng neani ngful bargai ni ng
proposal s —and not the UR/¢ —that negotiations never got. to a point
where it could be accurately stated that the UFW as Respondent s
nmaintain, refused to bargai n a provi sion down fromSun Harvest.

Negoti ations, especially on the major issues never reached that plateau.

Fromthis standpoi nt, the UFWs Decenber 19 offer, and
subsequent offers through 1980, though "worse than Sun Harvest" were
neverthel ess to be viewed as new proposal s, followng a | ong (fal se)
inpasse, and indicating the Lhion's recognition of Respondents' desires
to negotiate fromthe February proposals. This was not inconsistent wth
the UFWs intent to reach an ultinate agreenent. The Board has hel d that
after a respondent rejected the "already fully bargai ned Sun Harvest
contract”, It was not bad faith for the Union to cone back with an offer
hi ggsr than Sun Harvest's provisions. J.R Norton, supra, 8 ALRB No. 89,
at .

Viewed fromthe totality, the UPWs conduct here did not
constitute bad faith bargai ning. The UFWwas not the cause of the
parties' inability to reach an agreenent. The evi dence as a whol e shows
that the UFWdesired and worked towards a contract, and the Respondents
did not. There is no evidence that if the UAWhad acted as Respondent s
contend it shoul d have, Respondents' bargaining strategy woul d have been
any different. MFarland Rose Production, supra.

Fnally, | note that the acts and conduct of Respondents, found
unlawful in Admral Packing, supra, also constitute evidence of
Respondents' overall failure to bargain in good faith here. See Mario
Sai khon, supra, 8 ALRB No. 88, citing Local 833, UAW AFL-QOv. NL.RB
(DC dr. 1962) 300 F.2d 699, 49 LRRMV 2485.

4. ncl usi on

In order to prove bad-faith bargai ning, the General Counsel need
not introduce evidence of bad faith for every single neeting
between the parties. A finding of surface bargaining is
dependent not upon evi dence of specific unlawful acts every tine
the parties neet, but, instead, upon a pattern or course of

unl awf ul conduct whi ch precludes the attai nnent of agreenent or
genui ne i npasse between the parties. MFarland Rose Producti on,
Supra, at p. 24.

Uhder the totality of circunstances | find Respondents and each
of themto have engaged in surface bargai ning and shall recormend to the
Board that they be found in violation of sections 1153(e) and (a) of the
Act.
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M. THE CGESSATION CF LETTUCE IN THE | MPERI AL VALLEY
A \essey & (.
1. Facts

Jon Vessey testified extensively as to the reasons for his
decision to discontinue lettuce in the Inperial Valley in the 1980-81
wnter |ettuce season and thereafter. dting economc probl ens,
especially in what was described as a financially disastrous precedi ng
1979-80 season, Vessey listed several factors as follows: 1) oversupply
inthe Ior ecedi ng season caused by a) increased overal |l acreage in the
Inperial Valley and b) increased overall yields and production in the
general area, |ncl udi ng Arizona; 2) increased conpetition fromArizona,
particularly around Yuna where a new variety coul d now be grown for t he
first tine 1n January and February, and where cheaper grow ng costs
enabl ed prices to be kept down; 3) decreased consunption; 93/ 4)
transportation costs fromwestern nmarkets to the east coast had risen
whil e closer markets in Texas and Horida, which had been devel opi ng
grow ng areas, could supply the east coast wth lettuce at |ower prices
because of |ower transportation costs; and 5) nane recognition, such as
Vessey’s, was no |l onger a factor; purchasers only wanted the cheapest
| ettuce they could find.

Vessey also testified that there had been a very high narket in
the 1978-79 Inperial Valley season due to the strike and that as a
result, a large nunber of snaller conpanies that did not have any
previ ous experience in |ettuce were encouraged by the inflated price
figures (caused by the decline of supplies during said strike) to cone
into the Inperial Valley market in |arge nunber during the 1979-80 and
|ater, the 1980-81 season.

Vessey acknow edged that | abor costs were a cost factor
contributing to his assessnent of whether to continue in the |ettuce
busi ness but that it was not the only reason. Wen asked what it was
about 1980 that caused himto give up lettuce after so many years in the
busi ness, he replied that it was the serious financial |oss suffered the
precedi ng season. Vessey denied that the 1979 strike affected his
deci si on. 94/

93. \essey testified that the only exceptions to this trend
were 1) in the fast food narket where business concerns contracted wth
| ettuce producers for the shredding and packing (in 5-10 Ib. bags) of
| ettuce but that such contracts were only being anwarded to | arger growers
who coul d supply the product year-round; and 2) in wapped | ettuce
operations, which Vessey said he did not naintain because of the capital
i nvestnent invol ved for the purchase of the required nachinery.

94. \essey did testify, however, that when he received a

(Footnote 94 conti nued—
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_ Vessey also did not rule out ever comng back into the | ettuce
busi ness stating that if conditions ever reached a different |evel, he
mght doit.

Vessey testified that he first started thinki ng about not
grow ng or harvesting anynore | ettuce during the 1979-80 season and
considered it seriously after the final accounting was in. In My, the
UFWwas i nformed of Vessey's thinking. Nassif testified that he told
Snth at the May 21, 1980, negotiati ng session that the conpany was
presently considering not harvesting | ettuce anynore, that the deci sion
wasn't final or irreversible, that in fact its wage proposal of that date
(GC BEx. 31A included a wage differential for workers enpl oyed doi ng
| ettuce work, and that Vessey was prepared to di scuss both his decision
and the effects wth the ULFW

Two nonths later, on July 21, 1980, Smth wote Nassif
expressi ng her concern over any | ettuce cessation and urged that the
| ettuce harvesting continue as before. (GC 36.) She also inquired
whet her a firmdeci sion had been nade not to harvest lettuce and if so,
asked that Respondent respond to ten inquiries said to be necessary "to
assi st us in assessing the inpact of such a decision on our nenbers."

Meanwhi | e, somewhere in this intervening period between the My
21 neeting and Smth's July 21 letter, the final decision on the |ettuce
closure was nade. Vessey testified it occurred around the June/ July
period, that subsequently, |ettuce was not grown or harvested, and that
he sol d hi s harvesting equi pnent. 95/

O August 13, 1980, Nassif replied (GC Ex 40) to Smth's July
21 letter by acknow edging its recei pt but explaining that a full reply
woul d not be forthcomng until around Septenber 2 when he returned from
vacation. (n Septenber 5 Nassif did respond to Smth's inquiries (GC
Ex. 41) and stated, inter alia: "Question nunber ten asked whet her the
deci sion not to harvest |ettuce was tenporary or pernanent. | can only
answer that by saying that the conpany presently does not intend to
Earvest lettuce. Wiether it wll do soin future years is not presently
nown. "

Additional ly, Nassif's letter stated that Respondent had no
plans to offer severance pay to workers but would discuss it. He also
stated that any persons di splaced woul d be eligible for

(Foot note 94 conti nued—)

list of his |lettuce harvesters in Decenber of 1979 offering to return to
work, he was not convinced that the UFWhad called off the strike and was
concerned that once hired back, these workers mght very well go out on
stri ke again.

95. \Messey testified he did not sell his grow ng equi pnent but
that he is using it for other crops.
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enpl oynent in other areas of the conpany's operations shoul d there be
openi ngs.

The next neeting between these parties was QGctober 7, 1980.
Nassif testified that on that date, in answer to Smth's inquiries, he
gave an explanation (simlar to Vessey's above-stated reasons) as to why
It was no | onger feasible economcally for Vessey to grow and harvest
lettuce. A that point Smth asked, according to Nassif, what the Uhion
could do, and that it was Vessey who replied that there was nothing to be
done —that his decision had nothing to do wth the Union and that he
wasn't conpl ai ni ng about the work force. Wien Smth then inqui red about
severance pay, Nassif testified that he told her Respondent had no of fer
to nake over this subject natter.

Smth al so wanted to know i f Respondent was harvesting |ettuce
in Marana or WIllcox, and Nassif testified that he replied that it was
not .

Snth also testified about this meeting. According to her,
Vessey did indicate his decision on |lettuce was final insofar as 1980-81
was concerned but that he nade it clear it was not a pernanent deci sion
and that he did not know what the future woul d hol d.

Smth also testified that she asked Nassif if the "sister
entity"96/ to Vessey & . in Arizona would be having lettuce in
Arizona, and the response was that it woul d not. 97/

Nessif testified that at the Qctober 27 negotiating session,
Smth again asked if the Conpany intended to nake a proposal on severance
pay to which it was explained that there was no such plan because | ettuce
had been a di sappoi nt nent, and Respondent did not w sh to expend any nore
noney on an economcally losing proposition. Nassif testified he did
tell Smth that if there were job openings, first preference would go to
di spl aced enpl oyees.

_ 96. Smth was referring to Gortaro Farns, a partnership
ﬁrow ng lettuce in Arizona, infra. Smth testified that Nassif woul d
ave known what she neant by the term"sister entity" because it had cone
up in the 1977 negotiations |eading to a contractual agreenent covering
\Vessey' s errr)l oyees while they work in Arizona (GC Ex. 2, "Arizona
Suppl enental Agreenent, " p. 40.)

97. This inquiry is not set forthin Smth's negotiating notes
for that session. (Resp's 45. Vessey deni ed such a response was nade
or that Smth asked anyt hing about GCortaro. But he testified he did tell
Snth, in response to one of her questions, that Vessey and Co. was not
going to be grow ng or harvesting in Arizona.
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Snth testified that when Nassif nade this reply she asked if
this neant that Respondent was of fering enpl oynent to displ aced | ettuce
harvesting workers 1n Arizona in the Gonpany' s | ettuce harvesting
operation there but that the response was that there was no intention to
inply that there woul d be an operation in Arizona in whi ch displ aced
workers coul d be placed and that the statenent referred only to Vessey's
CGal i fornia operati on.

O Novenber 13, 1980, Smth nade a severance pay proposal for
an anount of noney equal to 25%of each worker's total gross earni ngs
ear neg duri gg) his or her total length of service wth the Gonpany. (GC
BEx. 49, p. 3.

2. Analysis and (oncl usi ons of Law

a. The 1153(c) Alegation
1) Legal Principles in Dual Mtive Cases

For years the NLRB and the federal courts of appeal were
perpl exed by the difficulty in determning the correct standard to be
used in "dual -notive" cases, such is present in the instant case, where
an enpl oyer's actions were or nay have been notivated for both legitinate
busi ness reasons and because of enpl oyees' protected concerted or uni on
activities. The problemarose because it seened unfair that an enpl oyer,
even if notivated by an unlawful intent, should not be able to
denonstrate that his conduct woul d have occurred anyway even if his
illegal notive were not present. This issue was finally resolved in
Wight Line (1980) 251 NLRB 150, 105 LRRM 1169, when the NLRB hel d:

Frst we shall require that the General Counsel nake a prinma
facie show ng sufficient to support the inference that
protected conduct was a "notivating factor" in the enpl oyer's
decision. Qnce that is established the burden will shift to
the enpl oyer to denonstrate that the same action woul d have
taken pl ace even in the absence of the protected conduct."
105 LRRM at pp. 1174-1175.

If the enpl oyer then fails to carry its burden in this regard,
the NLRB found it was entitled to find a violati on had occurred and need
not "quantitatively" anal yze the effect of the unlawful cause once found;
it was enough that the enpl oyee's protected activies were causal |y
related to the enpl oyer's action whi ch was the basis of the conpl ai nt.

Thus, under Wight Line, even where General (ounsel nakes a
prinma faci e show ng of anti-union aninus as a notivation for an
enpl oyer's action, the enpl oyer may still foreclose the finding of a
section 8(a)(3) (federal statutory equival ent of section 1153(c))
viol ation by show ng that the decision woul d have been the sane In the
absence of protected activity.
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Both the Galifornia Suprene Gourt and the ALRB have approved of
the Wight Line standard for dual notive cases.98/ Mrtori Brothers
Dstributors v. Agricultural Labor Relations Board (1981) 29 Cal.3d 721,
175 Gal . Rotr. 626; N shi Geenhouse (1981) 7 ALRB No. 18. In Martori,
the Suprene Gourt reasoned that Wight-Line was essentially a "but for"
test that had al ready been approved by sone appel | ate courts; e.g. Royal
Packing . v. Agricultural Labor Relations Board (1980) 101 Cal . App. 3d
826, 834-835; Sunnyside Nurseries, Inc. v. Agricultural Labor Relations
Board (1979) 93 Cal . App. 3d 922, 935; Abatti Farns (1980) 107 Cal . App. 3d
317 and stood for the proposition that where an enpl oyer acted for both
| egi timate busi ness reasons and illegitimate reasons, the question shoul d
be whet her the conduct woul d have occurred "but for" the protected
concerted or union acitivity.

Recently the ALRB al so approved the NLRB standard t hat once the
General ounsel has carried its burden of proof as to the prima facie
case, the burdens of both production and persuasion shift to the
enpl oyer. Royal Packing Conpany (1982) 8 ALRB No. 74; Zurn Industries,
Inc. v. NL. RB (9h dr. 1982) 680 F.2d 683, 110 LRRM 2944 at note 9.

d course, a conclusion or an inference that activity woul d not
have occurred but for enpl oyees' union or concerted activity nust be
based upon evidence, direct or circunstantial, not upon nere suspi ci on.
NL RB v. South Ranbler Co. (8th Gr. 1963) 324 F. 2d 447. Evidence
whi ch does no nore than create suspicion or give rise to inconsistent
inferences is not sufficient. Schwob Mg. Co. v. NL. RB (5th dr.
1962) 297 F. 2d 864; Rod MLellan (1977) 3 ALRB No. 71 (1977). Mere
suspi cion of unlawful notive is not substantial evidence; an unl awful or
discrimnatory purpose is not to be lightly inferred. Horida S eel
Gorp. v. NL.RB (5th dr. 1979) 587 F.2d 735; Lu-Bte Farns, Inc.
(1977) 3 ALRB No. 38.

Mbreover, where the Board coul d as reasonably infer a dpr oper
noti ve as an unl awful one, the act of nanagenent cannot be found to be
unlawful discrimnation. NL RB v. Hiber & Hiber Mdtor Express (5th
Arl 1955) 223 F.2d 748. Nor nay the Board reject a business
justification solely on the grounds that it does not alopear to be
reasonabl e. R vcomCorporation, et al. v. Agricultural Labor Rel ations
Board (1982) @ Cal.App.3d , 5 dvil No. 5121, citing NL RB .
Joseph (9th dr. 1979) 605 F.2d 466. In this way, seemngly arbitrary
conduct, even if harsh and unreasonabl e, are not unl awf ul unl ess
notivated by a desire to discourage protected union activity. NL RB
v. Federal Pacific Hectric . (5th dr. 1971) 441 F. 2d 765.

98. In Wight Line, the NLRB di stingui shed a dual notive case
froma pretext case: the latter is one in which the enployer's
affirmati ve defense is "whol |y wthout nerit,” whereas In the forner, the
affirnati ve defense has "at least sone nerit." 105 LRRMat 1170, note 5.
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Furthernore, in assessing the meaning of notivation in cases of
this nature where prolonged, often fruitless, bargaining in the context
of a seemngly endl ess, sonetines violent strike have soured the
at nosphere and hel ped to destroy any feelings of mutual respect between
the parties, what 1s necessary to find a violation is not that such
feel I ngs existed but that they notivated Respondent to a course of action
that otherw se it woul d not have taken.

. . . Feelings are intense and deply held by both parties when a
| ack of enpl oynent occurs, whether as the result of a strike or a
lockout. . . . Satenents and conduct which coul d be the bases
for inferring ani nus, which the parties each entertai ned toward
the other are not difficult to detect. The standard here,
however, is not the existence of inchoate ani nus but rather

whet her that feeling did in fact notivate .... NL RB v. Wre
Products Mg. Gorp. (7th dr. 1973) 484 F.2d 760, 765.

Thus, evidence of an 1153(c) violation "nust be probative of
discrimnation, not nerely of the enployer's hostility toward uni onism"
Merchants Truck Line, Inc. v. NL.RB (5th dr. 1978) 577 F. 2d 1011,
1014; an enpl oyer's general anti-union hostility and its pattern of anti-
union activity, nay be significant, when an enployer's notives are
anbi guousi dbut, w thout nore, they do not supply the el enent of unl awf ul
not i ve. :

Finally, it isinportant to note that in cases of the partial
closure of a business operation, the inportance of notive in establishing
viol ations of section 8({;1?(3) has been imted by the strictness of the
proof required. In Textile Vorkers Lhion v. Darlington Mg. (. (1965)
ﬁSIOdU S 263, 855 S Q. 994, 13 L.&. 2d 827, the US. Suprene Qourt

el d:

. . . [A partial closing is an unfair |abor practice under
section 8(a)(3) if notivated by a purpose to chill unionismin
any of the remaining plants of the single enployer and if the
enpl oyer nay reasonably have foreseen that such cl osi ng woul d
likely have that effect. 13 L.El. 2d at 836-837.

_ Unhder this rigorous standard, the General Counsel w | not
prevai |l unl ess she can show that the persons exercising control over the
busi ness:

(1) have an interest in. another business, whether or not
affiliated wth or engaged in the sane |ine of commercial
activity as the closed plant, of sufficient substantiality to
give promse of their reaping a benefit fromthe di scour agenent
of unionization in that business; (2) act to close their plant
wth the purpose of producing such a result; and (3) occupy a
relationship to the other business which nakes it realistically
foreseeabl e that its enpl oyees wll fear that such business wl|
al so be closed down if they persist in organizational activities.
" 13 L.E. 2d at 837.
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2) The Prina Faci e Case

Appl ying the Wight Line standard to the facts here, | find
that the General (ounsel has carried her burden of proof and made a prima
facie case that protected conduct was a notiviating factor in the
decision to close down the Inperial Valley |lettuce operation. | think
there is a reasonabl e i nference, based upon the surface bargai ning | have
found the long strike and acconpanying bitter feelings, and the timng of
the closure, that discrimnatory notives have played a role in Jon
Vessey's ultimate decision to cease grow ng and harvesting the | ettuce
crop. But for reasons stated below | also find that Vessey's busi ness
reasons for its partial closure prevail under the Wight Line test over
any anti-union aninus that nmay have al so notivated that deci sion.

3) The Defense

a) The Meeting wth the Teansters Representatives and
theD screditing of Medoza' s Testi nony.

Roy Mendoza is the seni or business agent of Teanster's Local

890 in Slinas, Galifornia, in charge of food processing. Local 890 has a
produce driver contract wth Vessey. Mndoza testified that in February
of 1981 99/ there was a neeting at Nassif's lawoffices in H Centro at
whi ch the fol |l ow ng persons were in attendance: Ed Gay, Bresi dent of the
| ocal, Alex Montoya, secretary-treasurer, who was al SO a busi ness agent
for the produce drivers, Jon Vessey, TomNassif and Mendoza. The purpose
of the neeting, according to Mendoza, was to discuss at the first step, a
Teanster grievance 100/ alleging that truck drivers, laid off as a result
of Vessey's lettuce closure shoul d be recal |l ed because Vessey was still
in the business of grow ng | ettuce.

Mendoza testified that foll ow ng the grievance di scussion,
while he, Gay, Muntoya, Nassif, and Vessey 101/ were sitting around and
talking, the subject natter of the UAWcane up and that he (Mendoza
renarked that ". . .we didn't mnd them. . . fucking around wth the
UFW as long as they didn't fuck us in the process,” and that Vessey
responded, "Véll, you knowwe can't afford to hassle wth having - wth
the UPW That's one of the reasons we got out of growng lettuce." (TR

14, p. 21.) Mendoza further testified that thereafter, "... they nade
the statenent, like usual, that if the Teansters cane back . . . , they
woul d deal with the Teansters and negotiate . . . ." (ld.)

99. n cross-examnation Mendoza admtted the neeting m ght
have occurred on Decenber 17, 1980.

_ 100. A Teansters/Vessey |abor agreenent was then in effect
wth an expiration date of March 12, 1982.

101. Mendoza could not recall if Vessey attorney Merrill
Sorns was present.
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Merrill Sorns testified that acting as the attorney for Vesse
& ., he attended a neeting al ong wth Vessey, Nassif, Mendoza, Gay an
Mbont oya on Decenber 17, 1980, which was held pursuant to his (Sorns')
Novenber 6, 1980 letter to Montoya (Resp's 33) offering to discuss the
effects of Vessey's decision not to grow or harvest |ettuce in the
Inperial Valley in 1980. A further purpose of the neeting was to sel ect
an arbitrator froma panel to hear two grievance nmatters concerni ng
Qotaro Farns' 102/ al |l eged subcontracting of Teansters work and its
failure torecall laid off drivers. According to Sorns, no gri evance
had yet been filed accusi ng Respondent of still being in the lettuce
busi ness. 103/

Both Sorns and Vessey testified about Mendoza' s version of
what Vessey was al leged to have said at the neeting. Sorns testified
that at sone point the neeting becane acrinoni ous, and Mendoza and Giy
bot h accused Vessey of growng lettuce in Blythe and Yuna. Later on,
towards the end of the neeting, while the parties were standing in the
hal Iway of the |aw of fice, Mendoza, according to Storns, renmarked: "V¢
don't care what you do or how you fuck wth the UFW but whatever you do,
don't fuck wth the Teansters,” to which Vessey replied, "V¢' re not
trying to fuck you over, we've played things straight above the board."
(TR 20, p. 104.) \essey testified he responded to the Mendoza renark by
telling hhmthat he had never had any problens in sitting dowh in a
busi nessl i ke fashi on and di scussi ng probl ens and t here shoul dn't be any
di ff erence now

Both Vessey and Sorns denied that there was any di scussi on of
Vessey and Conpany's noving to Arizona to avoid dealing wth the UFW
both testified they gave only economc reasons for the closure. \Vessey
al so denied that he told the Teansters representatives anythi ng about his
deci sion to cease lettuce production that was different fromwhat he had
previously said to UFWrepresentatives in Qctober. Both Vessey and
Sorns denied that foll owng Mendoza' s renark about the Teansters
returning to the fields, there was any renark by \Vessey indicating that a
contract wth the Teansters woul d be negotiated or expressi ng any
preference for dealing wth the Teansters over the UFW

The all eged Vessey renarks are the only direct evidence in this
case that Vessey's lettuce closure was notivated by an intent to
discrimnate agai nst the UFWand thereby to di scourage uni onism The
General Qounsel cites this testinony to support the view that

_ 102. Jon Vessey is a partner in an Arizona fanni ng
operation called "Gortaro Farns”, infra.

103. Respondent's attenpt to discredit Mendoza on the grounds
that he was incorrect about the purpose of the neeting through
Respondent's Exhibits 49 and 50 i1s rejected. Aruling on the
admssibility of those docunents was reserved pending a review of the
transcript. The?; are not admtted because it 1s not clear that they
attack the credibility of Mendoza by show ng his testinony on this point
to be inconsistent.
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anti -U”Wani nus was the real reason for Vessey's shutdown of |ettuce
operations. However, | find that | cannot rely on this evi dence because
| cannot credit Mendoza' s testinony. In ny view his testinony was
characterized by hostili tx and contenti ousness, and he seermed to have an
axe to grind. | believe his enotional feelli ng that Respondent was
viol ati n? its | abor agreenent and deceiving the Teansters by continui ng
to grow lettuce colored his testinony. He was al so confused about when
these events occurred.

In contrast to Mendoz' s i npet uousness, | found Jon Vessey to be
a particularly cautious and deliberate individual. | do not believe he
woul d have been the type of person to have nade, in front of Mendoza, the
extrenely incrimnating remarks attributed to him Nor does it seem
logical to ne that at a neeting called to discuss the effects of the
Gonpany' s deci sion to cease grow ng | ettuce, he woul d have admtted that
the reason was to avoid deal ing wth another union (albeit a rival one,
often at odds wth the Teansters). By admtting an anti-union bias (and
thereby admtting a non-economc basis for the change in conditions),
Vessey woul d not have been doing his own position on effects bargai ni ng
much good and coul d have been setting the stage for other Teanster
gri evances.

| al'so note that Mendoza testified Gay was present for this
conversation, but the General Counsel —on an issue of this inportance «—
did not call himto testify.

b) The Business Justification

There does not appear to be any dispute about the fact that the
1979-80 Inperial Valley lettuce season was an extrerreITK poor one, 104/
especi al | y when conpared w th the precedi ng season. e lowwas $2.00 a
carton and the high never got above $4.00, which it only reached on 5
days the entire season. (GC Ex 80(d), p. 19.) As the "H ghlights"
section of the "Federal -Sate Market News Service" reported for the 1979-
80 Inperial Valley season: "... the lightest yields in the last fifteen
years due nainly to sone econom c abandonnent (sic) account of narket
condi tions, 105/ | ow prices and li%At denand t hrough nost of the season,
at no tine did the nmarket exceed $4.00 per carton; ... a short shippi ng
season and the earliest conpletion date on record.” (ld., p. 5.)

104. The General (ounsel apparently concedes the extrene
unprofitability of the season, preceding the closure. No contrary
evi dence was presented to Vessey's testinony that he sustai ned
significant losses in the 1978-79 lettuce crop. Nor did General Gounsel
denonstrate that this unprofitability was not as great as or even the
sane as ot her seasons.

105. Vessey had testified that increased acreage had creat ed

an oversu Iol y and that nmany growers in this period chose not to even
harvest all the lettuce they planted.
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There is al so sone support in the record for \Vessey's position
that the bad season was the result of greater yields (at least in
Arizona) and increased acreage (at least in the Inperia Valley) thereby
causi ng the probl emof oversupply. The 1980 "Federal -S ate Market News
Service" report for Central Arizona (Marana) 106/ indicates that although
this region had the | owest acreage on record for a spring, this was
offset by the fact that its yields (664 cartons per acre) was an "al |
tine record yield."107/ (GC Ex. 80(i), p. 9.)

Wiile this was happening in Arizona, the Inperial Valley's
| ettuce acreage increased 11%in 1978-79 and anot her 3%in 1979-1980 but
its yields declined in both years (GC Exhs. 80(c) and 80(d)), the
| atter season, as previously nentioned, being the "lightest yield in the
last fifteen years."

- The General Qounsel questions why Respondent woul d continue its
Gortaro interst inthe growng of lettuce in Arizona, particularly
Marana, from1976 at |east until 1981, arguing that the docunentation
does not show a better narket for Arizona. But actually, prices in
central Arizona seemto run overall a bit higher than in the I nperi al
Val l ey over the last fewyears. This is show by averagi ng the weekly
prices and dividing by the nunber of weeks; 108/ e.g. 1976 Arizona fall,
$3.62, 1976-77 Inperial Valley, $3.32; 1977 Arizona spring, $2.05, 1977
Arizona fall, $4.63, 1977-78 Inperial Valley, $3.80; 1978 Ari zona spri ng,
$8.04, 1978 Arizona fall, $3.94, 1978-79 Inperial Valley §year of the
strike), $7.69; 1979 Arizona spring, $2.75, 1979 Arizona fall, $3.69,
1979-30 Inperial Valley (averaging "nostly" colum), $2.67; 1980 Arizona
spring, $6.75 109/ (G C Exhs 80-80(1)).

_ 106. CGortaro Farns, in which Jon Vessey was a partner,
continued to grow lettuce in Arizona nainly around the Marana area.

107. Yields increased significantly in Gentral Arizona in just
one year. In the spring of 1979 yields were only 258 cartons per acre, a
record low (GC Ex. 80(h), p. 7.) inthe fall of 1979 it was up to
394 cartons, 440 cartons in Mrana. (ld. , p. 5.) On the other hand,
Inperial Valley yields had been consistently goi ng dowwards fol | ow ng
its record high of 582 cartons in 1976-77 (GC E. 80(a); e.g. 502 in
%8(75))78 475 1n 1978-79 (GC Ex. 80(c)), and 387 in 1979-80 (GC Ex.

108. Vessey testified (and the docunentation confirns) that
sone of these figures would actually be | ower because they woul d not
"take into consideration any price adjustnents or all owances whi ch nmay
ha;/e been made after shipments left shipping point." (GC Ex. 80(b), p.
7.

_ 109. A though Vessey testified he first started thinking about
getting out of Inperial Valley lettuce during the 1979-80

(Foot not e cont i nued—y
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The General Gounsel also argues that the reasons Vessey
gave for discontinuing lettuce in the Inperial Valley apply wth
equal force to the Arizona operation. Wy California?

It istrue that while Arizona prices nay have been better than
the Inperial Valley, they nay not have been spectacularly better. But it
needs to be recall ed that Jon Vessey testified wthout contradiction that
Qortaro Farns had al so considered not growng lettuce at all in the fall
of 1980 because of conpetition fromNew Mexi co, Hiuron, and Bakersfi el d,
and in fact, the business ended up reducing its |ettuce acreage by one-
hal f to just around 120 acres that season. (That crop was subsequent!y
packed and sold to Action Packing.) Vessey also testified that he
pl anned to customgrow the 1981 spring Arizona |ettuce to fit crop
rotati on needs and presunmably to reduce Cortaro's risk, as well, while
staying out of the fall, 1981 lettuce entirely. 110/

Fnally, despite the fact that I amrecommendi ng to the Board
that the Respondent be found to have viol ated section 1153(e) and (a) of
the Act for having engaged in surface bargaining, | amstill not
convinced that this conduct and the other factors previously nentioned
were the domnant reason for the closure. 111/ | do find Jon \essey's
busi ness expl anati on for closing down an enterprise he clearly cared
about to be reasonabl e and believable. In short, Vessey's testinony that
he discontinued Inperial Valley | ettuce for economc reasons, brought to
aclimax by an extrenely bad 1979-80 season in a crop particularly
vul nerabl e to the short termfluctuation of a supply and denand
situation, is credible; I

(Footnote 109 conti nued—)

season, a final decision was not nade until later, probably around June
or July. Because of \Vessey's partnership interest 1n Gortaro Farns, he
woul d have obvi ously been aware of the higher prices (and better vyields)
in Arizona, particularly in the spring of 1980, the imedi ate season
preceding his final decision.

110. General Qounsel exhibits show that Vessey's spring
Arizona "deal s" were not particularly successful in 1979 but were
extrenel y successful in 1978 and 1980 whereas the fall profits had fallen
in both 1978 and 1979 froma high in 1977.

111. EBEven had | found that anti-uni oni smwas the notivating
factor, | note that General (ounsel did not prove and does not argue the
al l eged section 1153(c) violation in terns of the partial closure
standards set forth in Textile Wrkers Whion v. Darlington Mg. (o.,
supra. The proof that woul d have been required to prove an unfair Iabor
practi ce was not that Vessey's decision was designed to "chill unioni sm
at Vessey's Inperial Valley location but that it was intended to "chill
unionism at its other farmng locations, if any. 1d. See also, R
German, "Basic Text on Labor Law' (1976), pp. 146-147.
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shal | not second guess that judgnent here. General Gounsel's attenpts to
discredit this business defense through narket reports in fact, added
support to Vessey's reasons. | find that Vessey's business
justifications for his cessation of lettuce inthe Inperial Valley are
sufficient to overcone the prina facie case established by General

Qounsel . It is ny opinion that the same deci si on woul d have been reached
by hi meven absent any anti-union animus on his part. | recommend the
dismssal of this allegation.

b. The 1153(e) Al egation

1. Decision Bargaining

The |l eading federal case wth respect to the enpl oyer's
duty to decision bargain over a partial closure is the Lhited Sates
Suprene Gourt case of First National Mintenance Cor ﬁ v. NL RB (1981)
107 LRRM 2705. The issue in that case was whet her the enpl oyer's
deci sion (an econonmcal | y-noti vated decision to shut down part of a
busi ness) shoul d be considered part of an enpl oyer's retained freedomto
nmanage its affairs unrel ated to enpl oynent consequences. The test was
said to be whether the benefit to | abor-nanagenent rel ations and the
col | ective bargai ni ng process outwei ghed the burden pl aced on t he conduct
of an enployer's business in viewof his "need for unencunbered
deci si onnaki ng." The Gourt concl uded t hat bargai ni ng was not nandat ed:

V¢ conclude that the harmli ke{l\% to be done to an enpl oyer's need
to operate freely in deciding whether to shut down part of its
busi ness ﬁur ely for economc reasons outwei ghs the I ncrenent al
benefit that mght be gained through the union's participation in
naki ng the decision, and we hold that the decision itself is not
part of section 8(d)'s "terns and conditions" over which Congress
has nandated bargai ning. 107 LRRMat 2713.

As to the fear that the partial closure would deal an unfair
bl owto the | abor organi zation, the Gourt said:

The union's legitimate interest in fair dealing is protected by
section 8(a)(3), which prohibits partial closings notivated by
anti-uni on ani nus, when done to gain an unfair advant age.

Textile Wrkers v. Darlington Go., 380 US 263 (1965). Uhder
section 8(a?(3) the Board may inquire into the notivations behi nd
a partial closing. An enployer nay not sinply shut down part of
its business and nask its desire to weaken and circunvent the

uni on by labeling its decision "purely economc."

Thus, al though the union has a natural concern that a partial

cl osing decision not be hastily or unnecessarily entered into, it
has sone control over the effects of the decision and indirectly
nmay ensure that the decision itself is deliberately considered.
It also has direct protection against a partial closing decision
that is notivated by an
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intent to harma union. 112/ 107 LRRMat 2711.

But General Gounsel woul d not have ne anal yze this case as a
partial closure, arguing instead that NLRB precedents are msleading in
the context of agriculture, and that, in any event, Respondent's crop
di sconti nuance was nore anal ogous to subcontracting, nechanization, or a
runaway shop. (GC's Brief, pp. 92-96.)113/ | disagree. 1In a
subcontracting situation, the conpany's basic operation has not changed —
the conpany has just replaced existing enpl oyees wth those of an
i ndependent contractor and has required themto do the sane work. In
that context, bargaining, unlike the Gourt's determnation in Frst
National, supra, can still be neaningful; and the enpl oyer's freedomto
nanage his own business is not abridged. See H breboard Paper Products
Oorﬁ. v. NL.RB (1964) 379 US 203, 214. Likew se, under
nechani zati on the conpany's operation al so remains the sane —only a
nachi ne i s now doi ng the sane work the enpl oyees once di d. Bargai ning can
be effective here also, just as in subcontracti ng, because the union can
suggest ways to increase production or reduce

112. Ininterpreting Hrst National, the ALRB recently held in
Paul W Bertuccio (1982) 8 ALRB No. 101, that in the agricultural context
the determnation of whether deci sion bargai ning was required over crop
deci sions was to be judged on a case-by-case basis because only in this
way coul d conpeting Interests such as the union's interest in attenpting
to mtigate any | osses of bargaining unit work be bal anced wth the
enpl o%/er' s interest in naking decisions quickly and with mni nal
interference. But there is nothing in Bertuccio that woul d change t he
result here. Whlike Bertuccio, Respondent's desire to cease grow ng
lettuce did significantly alter its overall farmng operati on and was not
done for the conveni ence of another party but because Jon Vessey, ow ng
to lettuce | osses the preceding year, was desirous of getting out of the
| ettuce business entirely in order to avoid another unprofitabl e season.
| do not see how under these circunstances, neani ngful bargaining could
have taken place. In any event, even if Bertuccio had sone application,
it would be unfair to retroactively inpose such a duty here based upon
this recently deci ded case.

113. First National specifically excluded fromits anal ysis
"other types of managenent decisions, such as plant rel ocations, sales,
ot her kinds of subcontracting, automation, etc., which are to be
considered on their particular facts.”" 107 LRRMat 2713, note 22. In
addition, Darlington, supra, has found its greatest acceptance in partial
closure situations. Subcontracting and "runaway shop” cases continue to
be deci ded under section 8(a)(3) pre-Darlington criteria; that is a
violation is made out when the subcontracting or plant relocation (the
"runaway”) is notivated by a desire to retaliate for unionization or to
evade the duty to bargain, regardless of the "chilling" inpact el sewhere.
R Gernan, "Basic Text on Labor Law' (1976), p. 148. See also Local 57,
ILAGWv. NLRB (Garwn Gorp.) (DC dr. 1966) 374 F.2d 295, cert,
deni ed (1967) 387 U S 942.
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costs, again wthout outwei ghing the need of an enpl oyer to operate
relatively freely in the narketpl ace.

Fnally, the plant rel ocation or runaway shop historically
concerned an enterprise that noved its operation when notivated i n sone
part by a union's organi zing driver or its sel ection as bargai ni ng
representative. Such an illegal notive woul d be found not only when the
action was designed to escape the union or to punish the enpl oyees for
uni oni zation but al so when the enpl oyer assuned (prior to bargai ni ng)
that the union woul d force the adolotl on of denands concerni ng wages or
ot her worki ng condi ti ons whi ch woul d render the continued operation
uneconomcal. R Gernan, "Basic Text on Labor Law' (1976), p. 144.

Typi cal |y, the busi ness woul d nanuf acture the sane service but in anot her
| ocation; i.e. the organi zati on woul d have transferred the bargai ni ng
unit work to another place where nost |ikely there was no union.

Bargai ning mght be required here in that there was still no na or change
inthe nanner of operation. Id., p. 516. See also, ILGMWv. NL. RB,
(MLoughlin Mg. Corp.) (DC dr. 1972) 463 F. 2d 907.

In this case, however, there is no evidence that
Respondent ' s operation was transferred to another |ocation, outside the
Inperial Valley, so as to avoid the effects of unioni zation.

Inthat | have found that \Vessey's decision to shut down a part
of its business was economcal ly notivated, | further find, under the
Frst National and Bertuccio guidelines, that it was under no | egal
obligation to bargain wth the UFWover that decision 114/ and w ||
recormend the dismssal of this allegation. Vessey's interest in
determning on its own whether to close down for economc reasons a part
of its business "outweighs the increnental benefit that mght be gai ned
through the union's participation in naking the decision." FHrst
National Maintenance Gorp. v. NL.RB., supra.

2. Hfects Bargaining

Vessey' s decision to shut down the lettuce portion of his
busi ness certai nly woul d have had an i npact upon the bargai ning unit by
elimnating jobs. Respondent was duty bound, upon request, to negotiate
over the effects that his closure decision woul d inevitably cause, and
any such bargaining "... nust be conducted in a neani ngful manner and at
a neaningful tine. . . ." FHrst

114. O course, as Frst National points out, there is nothin
to prevent managenent fromconferring "voluntarily wth the union to see
concessi ons that may nmake continuing the business profitable". This, it
coul d be argued, was done by \Vessey at the May 21, 1980, negotiating
session. But, of course, there is an inportant difference between
permtted and mandat ed bargai ning, and Vessey coul d have | awful |y refused
to continue such discussions anytine he chose.
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National Miintenance Corp. v. NL.RB, supra. See also NL.RB. v.
Royal Plating & Polishing Co. (3d dr. 1965) 350 F.2d 191, 196; NL.R B
\éngﬂags %Il rly, Inc. (8th Ar. 1965) 350 F.2d 108, cert, denied, (1966)

In this case, the UAWbrought up the subject of effects
bargaining in a general way on July 21, 1980 (GC Ex. 36) and
specifically inquired about Respondent's attitude toward severance pay on
Cctober 7 and Cctober 27, 1980. No fornmal proposal was submtted by the
Lhi on, however, until Novenber 13, 1980, when it proposed that the
Gonpany: pay to each displ aced worker: "25%of each worker's total
gross earnings earned fromthe Gonpany during his or her total |ength of
service wth the Gonpany.” (GC Ex. 49.)

_ Meanwhi | e, Respondent had previously rejected the concept of
any kind of severance pay on Septenber 5 1980 (GC Ex. 41) and did so
again at the ctober 7 and 27, 1980 negoti ating sessi ons. However,
Respondent had made it clear that it was wlling to discuss
preferential ly placing laid off enployees in other areas of Vessey's
oper at i ons when openi ngs occur r ed.

The above factual recitation appears to be the sumtotal of
bar gai ni ng over the i npact of Respondent's cl osure decision. The record
does not reveal any subsequent di scussions or proposals on this issue nor
Isit clear whose fault it was that the parties never net again to
discuss this issue after the Gctober 27 neeting or after the URVg
Novenber 13 proposal. Based upon this short and i nconpl ete negoti ating
hi story, General Gounsel would ask that | find Respondent violated its
duty to bargain over the effects of its decision. | cannot. Wile Jon
Vessey was unw I ling to nmake a proposal on severance pay, 115/ he seened,
at least, to be open to alternative i deas such as preferential hiring;
but the record does not reveal any UFWresponse to his preferenti al
hir.ing suggestion.116/ (O course, it is also true that Respondent nade
no response to the Lhion's 25%proposal. Sill, all inall, wiile | can
find fault wth one side, | can find fault with the other, as well. in
the final analysis, | amconvinced that the bargai ning

115. Qiginally, Respondent, on Septenber 5, 1980, i nforned
the UFWthat it had no plans to offer severance pay but that it "woul d be
wlling to discuss that possibility wth the Lhion." (GC Ex 41.)

Wile 1t appears that Respondent later hardened its attitude and rejected
any severance pay at all, it is not clear that further face to face
negoti ations mght not have been nore productive on this issue.

116. Quaere whether the UAWs Novenber 13, 1980 severance pay

offer was a rejection of the preferential hiring concept since the
proposal did not address it.
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history on this subject matter was too short to allow ne to nake a
reasoned anal ysis of the parties' good or bad faith intentions towards
one another. There is sinply an insufficiency of evidence for ne to
concl ude that bad faith negotiations transpired where there still
renained at ot of roomfor discussions, and it could not be said that an
I npasse, fal se or otherw se, had occurred.

| recommend the dismssal of this allegation.

B.  Maggio, Inc.

1. Facts

a) The d osure Decision

The Maggio famly has farned |l ettuce in the Inperial Valley
since the 1940's. It generally grew between 1, 000-1, 100 acres and never
| ess than 750.

In the 1978-79 wnter |ettuce season, the year of the strike,
t he Oorrr)any farned approximately 1,100 acres in the Inperial Vall ex, but
had no lettuce the foll ow ng season (1979-80) because Carl Maggi o had
decided to cl ose down the operation. Likew se, the sane deci sl on was
nade for the 1980-81 season, as well. Mggio testified that in fact, no
| ett uce what soever has been grown or harvested by himin the I nperial
Val | ey since July of 1979. However, Maggi o, Inc. has continued to farm
I ﬁ-tt uce | ndi ts Chandl er, Arizona operation, spring and fall, throughout
this period.

Maggi o testified that he made the decision to close down the
Inperial Valley |ettuce operation because of the instability of the | abor
situation reflected by the difficulty in getting the strikers during 1979
toreturn to work, the belief that a good and Frofitable year was often
fol l oned by a poor one, and the oversuppl%/ of lettuce in the narketpl ace.
As to the latter reason, Maggi o gave two factors as contributing to the
problem (1) conpanies that had not been struck nade substantial profits
In the 1978-79 | ettuce season and were coning back for the next season
wth plans to significantly increasing their acreage —as much as 60- 70%
—not only inthe Inperial Valley but in Bythe and Yura, as well; and
(2) sone of the snaller Inperial Valley conpani es that had never planted
| ettuce before, inpressed by the profits of 1978-79, decided to growthe
crop for the first tine. (Mggio further testified that the need to
rotate crops was not a factor 1 n his decision because in the past
rotation, 1ncluding rotation of |ettuce, was al ways perforned.)

Maggi o coul d not renenber when he nade the deci sion regarding
the 1980-81 Inperial Valley |lettuce season as to whether to have |ettuce
but thinks it woul d have been in April or My, as this was when he
usual | y planned his acreage for the upcomng year. In any event, Mggio
testified that he decided not to grow |l ettuce for that season either
because: (1) he still did not have access to lettuce crews; (2) runors
abounded that there was going to be a lot of acreage planted in Yurma and
ythe; and (3) the unavailability of
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ground for vegetabl es which he considered to be the nain reason. Maggi o
expl ai ned that when the 1979 deci sion was nade not to grow lettuce, It
was decided that much of that |and woul d be rotated into al falfa (which
was planted in late 1979 and the spring of 1980) but that alfal fa was
tied into a three-year cycle because it took that long before a profit
1c::oulinl be realized. This situation only left a limted nunber of acres
or |ettuce.

b. The Notice and Bargai ni ng

Carl Maggio testified that on Septenber 24, 1979, he notified
the WW(GC Ex 6) that he was considering not having any |lettuce in the
Inperial Valley in the upcomng 1979-80 | ettuce season. He al so offered
to negotiate the decisions and its effects. At that point, he was still
being struck, and he testified he anticipated the strike to continue into
the wnter season. Maggio further testified that he had no plans one way
or another regarding any future lettuce crop other than the 1979-80
season but that the UPWwas infornmed that if the Conpany deci ded to grow
| ettuce again, it would contact the Uhion. According to Maggi o, he has
had no further communi cation wth the UFWsince this Septenber, 1979
| etter 117/ because the Gonpany has not grown any Inperial Valley | ettuce
since that tine.

Maggi o further testified he never nade an offer to pay any
severance pay to the displaced Inperial Valley |ettuce harvesters because
he didn't think there was ever anx cor respondence one way or the ot her
about the subject. Furthernore, he also testified that he never offered
to place any of his Inperial Valley | ettuce harvesters in the Arizona
oper ati on because the Arizona workers were hired by a | abor contractor,
Rodri guez, who had been used for about 7 years. Maggi o did not know where
Rodriguez got his workers but did not suggest to himthat he coul d
recruit workers fromthe closed Inperial Valley | ettuce harvest, although
I n sonme previous season that had, 1n fact, been done.

~ Nbssif testified on behal f of Respondent regarding the closure
negotiations. According to Nassif, on Cctober 5, 1979, he explained to
Smth and UFWattorney, TomDal zel |, that Carl Mggi o's reasons for
closing down the | ettuce operation were: (1) that he didn't feel he had
areliable workforce to harvest his lettuce 1 nasnuch as all his |ettuce
crews had gone on strike, that he had had difficulties in securing
repl acenents, and that the strike was

117. However, Maggio also testified that sonetine i n February
of 1980, he inforned the UFWthat he was not goi ng to be harvesting
lettuce in King Aty but that a decision for the 1980-81 I nperial Valley
| ettuce had not been nade yet. (A poorer than expected 1979-80 season In
the Inperial Valley and the uncertaintees of |abor availabilities
contributed, according to Maggio, to the King Aty decision.) Lettuce
was not grown in King Aty in either 1980 or 1981, but the decision not
togrowit there does not formthe basis of any allegation in the present
case.
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still on; (2) that Maggi o was worried that the successful 1978-79 season
woul d carry over, volume w se, to the 1979-80 one, thereby causing a
depressed narket (the good year/bad year theory); and (3) that Mggio
wanted to rotate the lettuce ground into alfalfa, a good crop for
rotation purposes, because one cannot grow | ettuce on the sane pi ece of

| and year after year.

Nassif testified he told Smth and Dal zel | that the cl osure
decision was tentative 118/ even for the comng season and that if the
Lhi on coul d of fer reasonabl e suggestions, Maggi o mght be persuaded to
change his mnd and stay in the busi ness. 119/ Onh the other hand, Nassif
testified that he also told the UPNrepresentatives that Muggi o had
pretty nmuch nade up his mind that it was not going to be practical to
rem@inin lettuce for the comng season, that although he didn't know
what his future plans were, he didn't intend to go back into |ettuce but
that "if we were going to go back into the | ettuce business, we'd et the
union know" (TR 6, p. 104.)

Nassif testified that pursuant to a UPWrequest, he
provi ded sone information orally at this neeting regardi ng Miggi € s past
crops and acreage figures and nore later on in witten form(GC Ex 7);
and that he never heard fromthe UFWon the natter again.

At sone unknown later tinme, possibly the early part of 1980,

Snth asked Nassif whet her Maggi o woul d have | ettuce in the 1980-81
season in either the Inperial Valley or King dty. According to Nassif,
he responded that though it was hard to predict each reason, that to his
know edge, Maggi o had no present plans to re-enter the | ettuce
narket. 120/ Thereafter on March 20, 1980, Nassif wote the UFWthat the
Gonpany was anticipating a negative |ettuce narket in 1980 and that ". .

(1)t is anticipated that none of the Conpany's operat|ons in Glifornia
will grow and/ or harvest |ettuce during 1980. . . . (GC Ex 26.)

Nassif also testified that at the April 14, 1980 neeting he
told Smmth that to his know edge there had been no change in the
Gonpany' s plans to stay out of the | ettuce business for the 1980-81

o 118. Smth testified that she asked Nassif specifically if the
deci sion for the upcomng season was tenporary or pernanent and that he
told her it was tenporary.

119. Smth testified that Nassif told her that it was still
possible, even at this |ate date, for the Conpany to buy a crop of
lettuce and to harvest it that wnter.

120. Nassif testified that Maggi 0's decision not to have

lettuce in the 1980-81 | nperial Valley season was not discussed wth him
so he coul dn't say why Maggi o nade that deci si on.
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season. 121/

Nassif was asked at the May 21, 1980 neeting why t he Gonpany
had a | ettuce proposal on the table if there was to be no | ettuce, and
Nassif testified he told Smth he had nade one in case the Gnpany
changed its mnd and grew | ettuce again. In addition, Nassif testified
the rate was for all regions of the Gonpany' s operation, including K ng
dty, should the Conpany decide to start growng | ettuce up there again.

Nassi f acknow edged t hat Maggi o had grown | ettuce every year
up to the 1979-80 season, but he testified that there were ot her
crops? e.g. cantal oupes, that Maggi o had al so grown in the past but
had ceased growi ng entirely at sone |ater date.

c) The Arizona (peration

Wil e discontinuing | ettuce in the Inperial Valley (and |ater
King dty), Respondent's Chandl er 122/ |ettuce business conti nued
unabated. Carl Mggio testified that he had nothing to do wth that
deci si on because it was nade by his brother, Anthony, who took care of
the Arizona operation. GCarl Maggio also testified that although he was
the president of Maggio, Inc., the nerged conpany, his brother and he
were co-equal as stockhol ders, had equal power, and that their agreenent
was that Anthony ran the business in Arizona and had the final say while
he (Carl) was the decision-naker in the Inperial Valley.

Carl Maggio did not agree with his brother's decision to
continue lettuce in Arizona. Nevertheless, he testified he could readily
discern inportant differences between the two operations whi ch woul d
augur in favor of maintaining the Arizona lettuce. FHrst, Miggio
testified that an unstabl e work force was not a problemin Al zona since
the labor contractors there seened to have access to labor in the area;
and second, oversupply was not really a probl embecause there was not
that much- lettuce planted in the Phoenix area. According to Maggi o, any
such probl emwoul d only ari se where the weat her created an over abundance
either on the tail end of the B ythe/ Yuma "deal s" or the begi nning of the
Bakersf ield/Salinas or Huron "deal s". F nally, Mggi o poi nted out that
in his opinion the good year/bad year philosophy didn't really apply to
Arizona as the profitability of the short season depended nainly on the
weat her for success.

Anthony Maggio, Carl's brother and General NManager of the
Chandl er operation, testified that he nade all the final decisions

121. Smth denied that Nassif informed her of Respondent's
1980- 81 pl ans.

122. Chandl er is close to Phoeni x, Arizona.
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in Arizona, including the decision to continue in the | ettuce business,
while has brother nade all California decisions, including the one to go
out of the lettuce business; they did not overrule each other. Anthony
Maggio also testified that the Arizona operation had two seasons;
spring, March 15-April 25 and fall, Novenber 1-Decenber 10. In the
spring, Arizona lettuce conpeted wth B ythe and San Joaqui n | ettuce
whil e in Novenber, the conpetition was Yuna and possi bily B ythe.

Maggi o testified that usually a deci sion was nade in favor of
grow ng | ettuce because sonetines (but not always) there was a gap in the
narket in between the Galifornia seasons; e.g. after the Inperial Valley
season but before the | ettuce harvest in Bakersfield, Hiuron or Salinas,
and that often Arizona could hit this gap and nmake a profit. Sill, he
testified that while he planned to continue grow ng | ettuce, (lettuce was
grown and harvested from1978 to the spring of 1981), his future pl ans
called for cutting back on the fall, 1981 acreage because the yiel ds were
less in the fall, owng to warner weather, and grow ng costs had been
i ncreasi ng.

~ According to Anthony Maggi o, his business records reveal ed the
fol)l ow ng fluctuating production data going back to 1978 (GC Exhs 95 &
96) :

Season Nunber of Cartons Acres Farned
Spring, 1978 236, 116 326
Pal |, 1979 32,995 394
Spring, 1979 94, 760 309
Fall, 1979 148, 059 435
Soring, 1980 89, 587 150
Fal |, 1980 133, 194 225
Spring, 1981 183, 111 287

Carlos Gutierrez testified on behal f of the General Counsel

that he was hired as a packer by | abor contractor Rodriguez in 1979 for
the Chandl er spring and fall harvests and that he al so worked there in
1980 and 1981. Quiterrez testified that during a two-nmonth period in the
spring of 1979 he packed | ettuce excl usively into boxes containing the
"Maggi o Lettuce" label and the "Garden Prize Lettuce" |abel 123/ and that
bot h boxes had the UFPW"bug" on them 124/ He al so testified he saw t hese
boxes being used in 1980 & 1981. (G C Exhs. 65 and 66.)

123. Carl Maggio testified that in April, 1981, the Conpany
farned around 300 acres using those |abels. Anthony Maggi o testified
that both | abels were used for crops other than | ettuce; e.g. green
onions, nustard, turnips, and col lard greens.

124. Maggi o workers in Chandl er were not represented by the
u=vvh there was no union contract, and Maggi o did not use a union | abel
t here.
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According to Quiterrez, there was not nuch | ettuce work in
Arizona his first year, 1979, and he only worked around 5-6 hours per
day, often getting off work early. However, the | ettuce increased
significantly in 1980 when in March-April he started working 10-12 hours
a day, and 4 crews, 16 trios to the crew 125/ were used. Qiiterrez
testified that based upon his experience (15 years at Cal QGoastal ), these
were larger than nornal crews and hours.

Ant hony Maggi o was asked about the UFW"bug" and the | abel s.

He expl ained that cartons contai ning the "bug" were used in Chandl er in
the spring of 1979 (Maggio could not recall if they were used in the fall
of 1979) because the Conpany was using up the inventory of cartons that
had al ready been purchased for Galifornia but had been | eft over due to
the strike. As to why these cartons weren't sinply kept in Galifornia
and used in the Inperial Valley during the 1978-79 season at sone point,
Maggi o testified that they had been bought and delivered; and he didn't
like to keep inventories. Maggio did not know why the union |abel boxes
were not used instead in King dty where there was lettuce in the spring
and fall of 1979.

~ But Anthony Maggi o deni ed that the Conpany was shi pping | ettuce
fromGalifornia. As to why its lettuce carton |abels indicated "Shi ppi ng
in season fromGalifornia and Arizona" (GC Exs. 65 and 66), Miggio
testified that this narking appeared on all its cartons, whether the crop
was grown in either state; e.g. green onions, rapini, spinach, and
cabbage, all grown only in Arizona, were shipped wth the same ki nd of
label. As to why lettuce listed under the "Garden Prize" |abels |isted
King dty as the hone office, though shipped fromArizona, Mggi o
testified that that was a mstake of the carton conﬁany, that he only
becane aware of it during the hearing, and that he had al ready taken
steps to correct it because anything shipped out of Arizona was supposed
to say: "Maggio, Inc., Min Gfice, Chandler, Arizona." Furthernore,
Maggi o testified that no |ettuce had been shipped out of the King Aty
ar eﬂ in 1980 or 1981, and the Conpany was not presently harvesting there
ei ther.

2. Analysis and (oncl usi ons of Law

a) The 1153(c) Al egations

(1) The Prinma Faci e Case

Applying the Wight Line standard to the facts here, | find
that the General (ounsel has carried her burden of proof and made a prina
facie case that protected conduct was a notivating factor in Garl
Maggi €' s decision to close down the |lettuce operation in the

125. CGarl Maggio had testified that on the Chandl er
harvests there were generally two crews, 10 trios per crew
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Inperial Valley. | base this on the followng factors: (1) the conduct
of Respondent found unlawful in Admral Packing, supra, which constitutes
evi dence of R95ﬁondent' s overall failure to bargain in good faith wth
the ULFW (2) the prol onged strike and acconpanyi ng bitter feelings; (3)
the fact that Respondent had never closed down 1ts |ettuce business
before; (4) the fact that under the quOd year/bad year theory, Respondent
shoul d have returned to the market place 1n the 1980-81 w nter season but
did not; (5) the conflicting reasons given for the decision to cease the
1979--80 |l ettuce operation; e.g. Nassif told Smth at the Gctober 7, 1979
neeting that one of the reasons for the closure was Carl Mggi 0's desire
torotate the lettuce ground into alfalfa, but Maggio testified rotation
played no role in his decision; (6) Respondent's mxed signal s on whet her
the closure was pernmanent or tenporary, suggesting that Repsondent was
really interested in closing down its operation tenporarily so as to
weaken the Uhion and thereby mnimze its strike effectiveness, while at
the sane tine avoi di ng any neani ngful bargaining wthit; and (7) the
fact that Respondent Kkept its non-union Arizona farmlettuce busi ness
oper at i ng.

- Oh the basis of these factors, | think it is reasonable to infer
that discrimnatory notives played a role in Maggi o's ultinate decision
to cease grow ng and harvesting its Inperial Valley |ettuce crop.

At this point the burden of both production and persuasi on
shifted to Respondent to denonstrate that it woul d have taken the sane
action even in the absence of the protected conduct. Wight Line, supra;
Martori Brothers Dstributors v. Agricultural Labor Relations Board,
supra; N shi Geenhouse, supra; Royal Packi ng Conpany/ supra.

(2) The Defense

Based upon his know edge of the | ettuce industry and his
experience in sales, Carl Maggio testified that he concl uded t hat
follow ng the excell ent 1978-79 season, 126/ the 1979-80 one woul d be a
poor one for the Inperial Valley and that the w sest course of action was
for himto close down entirely 127/ the lettuce operation. in addition,
Maggi o cited the oversupply of |ettuce

_ 126. As the docunents denonstrate (GC Ex S0(c)), despite the
strike, the 1978-79 season was, generally speaking, a very good one for
nost I nperial Valley conpanies.

127. The General (ounsel attenpted to show that Maggi o, |nc.
was still financially connected wth lettuce grown in Galifornia. Part
of this attenpt included docunents involving Joe Maggio, father to Carl
and Ant hony, show ng he farned lettuce in the Inperial Valley in 1981
under either his nane or under the nane of "Hghline Farns". General
Gounsel argues that Respondent had a duty

(Foot not e cont i nued—>
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and the unavail ability of a work force as other reasons for the
cl osure.

For the reasons cited below | credit Carl Maggi o that he was
not i vat ed by business reasons in deciding to discontinue the |ettuce
crop. nhthis subject natter he testified in a clear and straightforward
nanner and nade a convi ncing argunent that froma business standpoint,
staying out of lettuce during the 1979-80 season was an ast ute j udgnent .
Subsequent events proved himquite correct, of course, as we now know
It wll be recalled that the 1979-80 season was characterized by its "l ow
gr |) (iggl and |ight denmand through nost of the season.” (GC Ex 80(d), p.

Moreover, the |l ettuce cl osure decisi on becones sonewhat |ess
dranati ¢ when one considers the fact that |ettuce was one of two naj or
crops; and the other, carrots, remained intact, as did Respondent's ot her
vari eties of produce.

I'n addi tion, Respondent had conpl etely cl osed down one of its
crop operations in the past —cantal oupes —so that the

(Foot note 127 conti nued—)

toinformthe UFWof this enterprise and that its failure to do so calls
into question its good faith intelling the Lhion it was going out of the
Galifornia | ettuce business. These docunents (G C Exhs. 106 (a)-106
(g).) were admtted over strenuous objection to their rel evance. They
are not persuasive to showthat Joe Maggio is the alter ego or successor
to Maggio, Inc. or ajoint enployer wthit. In addition, there is no
such allegation to that effect inthe Conplaint. Fnally, the parties
stipulated that there was no evi dence of whi ch they were aware t hat
Maggi o, Inc. had approved of, assisted in, or condoned any of Joe
Maggie's current farming operations. The other part of General (ounsel's
attenpt was the calling of Alfonso Reyes, an ex-Mirtori foreman, as a
wtness, who testified that sonetine In 1979 he observed Maggi o trucks
and boxes on a fieldin King dty. But there was no credibl e evi dence
that this field belonged to Maggi o or that former Miggi o forenen were
enpl oyed there. Inasmuch as | took Respondent's Mdtion to Srike certain
testinony as to this issue under advisenent, it is hereby granted. In
short, neither through the stipul ation, docunentation or testinony has
the General ounsel proved the claimthat Respondent did not go out of
tLE\eN! etguge busi ness conpletely in Galifornia as it represented to the

it did.

128. Carl Maggio al so gave essentially unrebutted busi ness
reasons for not resumng a lettuce operation in the 1980-81 season, but |
do not regard this as an issue in the case, and there is no allegation in
the Conplaint concerning it. Nor did the UFW upon hearing in Mrch of
1980 that Respondent did not intend to grow |l ettuce that wnter in the
Inperial Valley, either reguest Respondent to bargai n over any such
decision or file a charge wth the ALRB.
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1979-80 |l ettuce closure could not be said to be the first tinme
Respondent di scontinued one of its crops.

Nor is the fact that Respondent declined to re-enter the
| ettuce narket after the poor 1979-80 season persuasive. Mggi o
testified that a bad year foll owed a good year not that a good year woul d
always followa bad one: " general |y speaking after a trenendously
good narket, the next year is generally bad, and that is ny own theory,
Iit"s atrend that | have found to be true nost of the tine, and probably
because of those reasons. ..." (TR 8, p. 36.)

The evi dence adduced as to the reasons why the Arizona | ettuce
busi ness continued in operation was al so convincing and never really
contradicted by the General Gounsel. The Inperial Valley's oversupply
probl emwas not present in Arizona where hitting the right "slot" between
the end of the Inperial Valley season and the start of the San Joaquin
and Salinas seasons could result in a profit because |ettuce produced in
this short period mght very well face |less conpetition fromthe ot her
areas that did not yet have any supply on hand. Furthernore, this short
season mght be attractive because 1t woul d al so enabl e investors to
mnimze their risk. In fact, the only real problemwas often the
unpredi ctability of the weather. And as has been shown, |ettuce prices
in Arizona have been sonewhat better than the Inperial Valley in the | ast
few years. (See discussion entitled "The Business Justification" in
precedi ng section concerni ng Vessey and Conpany.)

_ Fnally, it was not inproper for Respondent to have
considered that it mght experience |ess |abor difficulty and
uncertainty in getting its product harvested in Arizona than it faced
in Glifornia. 129/

The General Gounsel al so suggests on the basis of one worker's
testinony (Qutierrez) that he worked harder and | onger in 1980 and 1981
than in 1979, that, |ike a runaway shop, Respondent ceased its lettuce in
the Inperial Valley only to replant it in increased acreage in Arizona.
But the testinmony concerning the actual figures of the cartons produced
and acres farned in Arizona of Anthony Maggi o, whom| credit and who was
not contradi cted, shows that the acres planted actual |y went down
significantly in Arizona in the spring of 1980, the very season fol | ow ng
Respondent's Inperial Valley cl osi ng, and never regai ned the strength of
the 1979 fall season until around the spring of 1981.

129. The General (ounsel suggests that the reason for not re-
entering the lettuce narket in 1980-81 —the unavailability of harvest
crews *—was a shamexcuse because Maggi o enpl oyees had made an offer to
return to work on March 24, 1980. But Respondent's deci sion to stay out
of lettuce for 1980-81 predated the offer to return, and the Uhi on was
informed of it on March 20, 1980 (GC Ex. 26.)
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The General Gounsel clains that Carl Maggie's and Nassif's
enphasis at the Gctober 5 neeting on the tentative nature of the closure
deci sion gave the inpression that unl ess inforned otherw se, the Uhion
coul d assune that Respondent woul d grow and harvest |ettuce the next
year, 1980-81.

A though | believe both Maggi o and Nassif coul d be said to have
given conflicting signals as to what their intentions were, | do not
bel i eve they were trying to deceive the Union representatives; it nay
have been that they were unsure thensel ves of exactly what their future
pl ans were. Nevertheless, even if, as Smth says, the word "tenporary"
was used, | don't think it could have been inferred fromthat al one that
Respondent definitely intended to plant and harvest |ettuce the next
season. After all, 1t was Nassif who testified that he told Smth and
Cal zel | on Gctober 5, 1979 that if the Conpany got back into the |ettuce
busi ness, he'd let themknow that he told Smth at a later tine that
Maggi o had no present plan to re-enter the | ettuce narket and that on
April 14, 1980 he told Smth the Conpany's plans to stay out of |ettuce
for 1980-81 had not changed. Fnally, 1t wll be recalled that Nassif
wote Smth on March 20, 1980 that Respondent woul d not grow or harvest
lettuce anywhere in Galifornia in 1980 (GC Ex 26).13Q

_ | find that Respondent Maggio's business justification for its
Inperial Valley closure was sufficient to overcone the General Counsel's
prinma facie case of discrimnatory notive. In ny judgment the sane
deci si on woul d have been nade by Carl Maggi o, even absent an?/ anti-uni on
animus on his part.131/ | recommend the dismssal of this allegation.

b) The 1153(e) |l egations

(1) Decision argaini ng

As in the Vessey natter and for the sane reasons, | view
Maggi o' s ceasing the grow ng and harvesting of |lettuce as a parti al
closure. As such, | find this case to be governed by the principles set
forth in Frst National Mintenance Gorp. v. NL.RB., supra, (1981) 107
LRRM 2705. I nasnuch as | have found Maggi o' s deci sion to shut down part
of its business to have been economcally notivated, | further find that
under the Frst National and Bertuccio

130. To the extent that Smth denied ever being informed as to
Respondent ' s 1980-81 plans for the Inperial Valley, | credit Nassif's
testinony, corroborated by this letter, that she was so inforned.

131. Even had | found anti-uni onismto have been the
notivating factor, | note, as | did in the analysis of the VesseK
closure, supra, that General Gounsel neither proved nor argued the
section 1153(c) alleged violation in terns of Textile Wrkers Uhion v.
Darlington Mg. ., supra.
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gui del i nes, there was no duty on the part of Respondent to negotiate wth
the Uhion over that decision 132/ and wll recomrmend the di smssal of
this allegation. Mggie' s interest in determning on its ow whether to
cl ose down for economc reasons a part of its business "outweighs the
increnental benefit that mght be gained through the union's
participating i n nmaking the decision."133/ |d.

(2) HEfects Bargaining

Maggi €' s decision to shut down its lettuce operation in the
Inperial Valley resulted inthe | oss of jobs for its lettuce harvesters
and possi bly others. Respondent was obl i gated, upon request, to
negoti ate over the inpact of its closure decision, id., and it offered to
do just that. But the Whion chose not to participate; no proposal was
ever made by it nor did it ever request, at any tine subsequent to the
Qctober 5, 1979 neeting, any negotiating session to discuss the issue.
Even later on in 1980, when it becanme clear that Respondent was no | onger
uncertain about its future and intended to stay out of |ettuce for
anot her season, no request to bargai n was forthcomng fromthe URW
Under these circunstances, it nust be concluded that the Uhion waived its
opportunity to bargain over the effects of Maggi o' s deci sion to cease
| ettuce production in the Inperial Valley. (0. P. Mirphy (1981) 7 ALRB
No. 37.) As in Mirphy, here the Respondent notified the Lhion of its
decision at a tine when neani ngful bargai ning could still take place and
responded pronptly and apparent|ly conpl etely (not hearing otherw se) to
the Lhion's infornati onal requests, but the Lhion failed to respond.

| al so recormend the dismssal of this allegation.

132. Miew ng deci sion bargai ning on a case by case basis as
set forth in Paul W Bertuccio, supra, 8 ALRB No. 101, | concl ude t hat
neani ngf ul bargai ni ng coul d not have occurred here. Wnlike Bertuccio,
Respondent ' s di sconti nuance of its lettuce was a najor alterationinits
busi ness enterprise and was ef fectuated because of Carl Mggi 0's strong
desire to avoid an unprofitabl e | ettuce season, which he earnestly
bel i eved woul d occur should he renain with the croE. | do not see how
meani ngf ul bargai i ng coul d have transpired under these circunstances; and
inany event, It would be unfair to retroactively inpose such a duty here
based upon this recently deci ded case.

. 133. Even if Respondent were obligated to bargain with the UFW
over its decision to cease |lettuce production, | note that the Uhion nade
no proposal s at the Gctober 5, 1979 neeting or thereafter directed
towards persuading Carl Maggi o to change his mind and keep the | ettuce
busi ness open.
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C Murtori Brothers Dstributors

1. Facts

a. The dosure Decision

Seven Mrrtori testified that the menbers of his partnership
first began discussing the possibility of not having lettuce for the
1980- 81 season in April, 1980 when the profitability of the previous
season was anal yzed ._134/ But, he testified that he still had plans to
grow | ettuce when he submtted his My, 1980 135/ wage proposal to the
UFW However, Martori testified that his plans chan%ed the first part of
July because his | eases usual |y expired between March 15-Julyl 5 136/ and
that if awnter lettuce deal were to be made, July woul d be the | ast
realistic period in which to negotiate it.

O July 7, 1980, Nassif wote Smth informng her that Martori
was considering "not grow ng or harvesting any crops in the I nperial
Val l ey hereafter” and offered to neet to discuss both the decision and
effects. (GC Ex. 34.)

Snth responded on July 21 by asking for infornation
regarding the closure (GC Ex 37).

Smth testified that she received no further communi cati on from
Nassif regarding any definite plans on the ﬁart of Respondent until its
Septenber 19 response (GC Ex. 42) inwhich it inforned her that in
fact, Martori woul d not be grow ng or harvesting lettuce in the Ir‘rﬁerial
Valley in the 1980-81 season. Respondent al so provided her wth the
closure infornmation she had previously request ed.

Thereafter, the parties net on Gctober 7. This was the first
face-to-face neeti ng between themsince My 21, 1980, and its entire
scope related to the closure issue, bargaining over a new col |l ective
bar gai ni ng agreenent havi ng becone alnost irrelevant at this point. As a
nmatter of fact, Nassif had inforned Smth on Septenber 19 that "gi ven the
conpany' s posture on not grow ng or

134. Prior to that, in February, 1980, Martori's three 1979-80
| ettuce | eases covering approxi mately 480 acres were schedul ed to expire.
But Martori took no action either prior to or at the tine of their
expiration to re-lease the land or obtain other |eases for the 1980-81
season.

135. Nassif was asked about Martori's plans for wnter |ettuce
at the My 21 negotiating session, and he replied that no decision had

yet been nade but that Smth would be inforned if there were to be a
change.

136. Martori owned no land in the Inperial Valley.
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harvesting crops inthe Inperial Valley, it would appear that there woul d
be little or nothing to negotiate by way of a (oll ective Bargai ni ng
Agreenent. 137/ (G C Ex. 42)

At the Gctober 7 neeting Martori confirned Massif's
previous information that the decision not to grow or harvest
lettuce in the 1930-81 Inperial Valley season had been
finalized. 138/

Snth testified (and Martori al so confirned) that she inquired
about the Gonpany's future plans and whether it was a tenporary or
per manent deci sion and that she was tol d the deci sion was tenporary but
that Martori did not indicate anything regarding his future plans and was
unw | ling to nake any predictions beyond the i medi at e season at whi ch
tine the situation woul d be reeval uated and a deci si on nade.

Nessif testified that at the Gctober 7 neeting he explained to
Snth that Martori had a history of being in and out of Galifornia and
could return but that the Conpany owned no |l and other than its office.
There was a di scussion about Martori's absorbing di spl aced steadi es
(irrigators and tractor drivers) and harvesters into his Ari zona
operation, and Nassif even thought there had been sone progress on this
score as he testified the UPWhad agreed to provide himwth a |ist of
workers who were interested in the Arizona work. However, on severance,
Nassif testified the Gonpany was considering a proposal on it but had no
pl ans to pay severance because: (1) Respondent had only been in
Galifornia a short tine; (2) he didn't want to have to pay conpensati on,
if he agreed to provide jobs in Arizona for those that were displ aced
because of the closure; and (3) he felt nany |aid off enpl oyees woul d
find other work i mmedi ately anyway.

_ Martori testified that in fact, he planted no |ettuce in the
Inperial Valley in 1980 and had no plans to return to Galifornia. He
gave the fol l owi ng reasons for his decision to close

137. n the other hand, Seven Martori testified that even
after his decision to close down his Inperial Valley lettuce, he did not
forecl ose the laossi bility of reaching an agreenent wth the UPW Wen
asked what woul d be the point of such a contract, he replied that it
woul d be nice to have an agreenent if he ever returned to the Inperial
Valley. He testified that he still considered hinself to be negotiating
g contract with the UFWand an agreenent over the effects of his

eci si on.

138. Martori testified that if the UAWhad nade sone
suggestions; e.g. changes in wages, an agreenent to w thdraw pendi ng
legal action, a wllingness to take the risk in a lettuce deal, it mght
have had sone i npact on his decision which, even as |late as Ot ober,
coul d have been changed because there were still growers |ooking for
harvesters or joint venture partners.
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down his CGalifornia operation: (1) he was getting narried that sumer and
did not want to be in the Inperial Valley anay froma newfamly for
several nonths because that he been a strain on his previous narriage; 139/
(2) his other partners did not want to cone to the Inperial Valley to
supervi se the | ettuce season; (3) because of a financially unsuccessful
previous w nter, 140/ the partners did not want to risk another deal; (4) it
was becomng nore and nore expensive to rmaintain two offices, one in
Arizona and one in Galifornia, especially when contrasting the rel atively
fewacres that he farned in the Inperial Valley (around 500 acres) wth the
| arger nunber (spring and fall) of 750-1000 acres in Aguila, Arizona;, and
(5) the fact that the Arizona operation had a different narketing season
(April-NMay;, Cctober 15-Novneber 15) fromthe Inperial Valley and had becone
nore profitable as of |ate.

Martori also testified that followng the cl osure, sone equi pnent
used in Galifornia was sold off, but nothing najor. The partnership owed
a lettuce cool er which was a nobile unit that Martori testified he brought
w th himwhen he cane to the Inperial Valley and sonetines took it back
and forth between the Arizona and California harvests. it is now
according to Martori, in Arizona. Martori also testified that the
part nershi p owned stitcher trucks and tractors which were al so used in
both CGalifornia and Arizona and that they too are now back in Arizona.
However, Martori did testify that there were sone nmaj or pieces of farm
equi pnent for cultivating and tilling which were still physically |ocated
in Glifornia. 141/

As to the negotiations over the effects of his going out of
busi ness, Martori testified that he believed he was continuing to
negotiate over themand that the UFWstill had severance on the table; but
that in his judgnent, sone natters had been resol ved, such as the offering
of enploynment to CGalifornia harvesters in his Arizona busi ness.

139. Mrtori testified that he had been the "field
supervisor” of the 1976 through 1979 Inperial Valley |ettuce
har vesti ng seasons.

140. Martori could not recall if his partnership made a profit
inthe Inperial Valley in 1977 or 1978. He "thought"” it nade one in 1978-
79, the year of the UPWstrike. Mrtori's business was not one of those
the URWst ruck.

141. Smth testified that Martori told her at the Qctober 7
neeting that as his future plans beyond the i nmedi at e season were
uncertain, he was keeping his office and shed (the record is not clear
what becane of them) and that he was considering —had not yet nade up his
mnd —taking the equi pnent out of the property or selling it.
Specifically concerning the cooler, Smth testified Martori told her he
mght leave it in Gllifornia and lease it.
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b. The Aleged Anti-Uhi on Renarks

Mario Contreras, a cutter and packer at Martori's in the 1978-79
and 1979-80 seasons, worked under forenmen A fonso Reyes and Johnny Mrtinez
respectively. @ontreras testified that he was wtness to certain anti-UW
renarks nade by Martinez and Reyes on different occasions. The first such
renark all egedly occurred around the mddl e of January, 1980. Contreras
testified that he heard Martinez tell various trios, around 4 or 5 of them
that if the Conpany was obligated to sign a contract wth the Lhion, it
woul d no | onger grow lettuce in the Inperial Valley.

_ Further, Martinez is al so accused of telling trios in this sane
tine frane that when Respndent reinstated those that had previously been
fired, the new crew nenbers woul d have to be laid off as a result. 142/

Gontreras also testified that on another date, close intine to
t he above-described conversation, ALRB representatives visited the fields
to explain that the fired Ponce crew nenbers woul d be returning to work and
that either that sane day or the next day he heard Martinez again tell
another trio that if the Gonpany had to sign a contract wth the UFW that
it would no longer growin Galifornia. QContreras added that Martinez once
again also nentioned that if the workers fromthe di scharged Ponce crew
returned, Respondent woul d have to lay off present workers who had been
hired from1977 to the present.

Qontreras further testified that the other forenan, Rsyes, who at
this tine did not have his own crew but was functioning as Martinez'
"hel per"” or assistant, also commented that the Gonpany woul d no | onger grow
if forced to sign a contract. ontreras could « not recall if this renmark
was directed at his trio or the one next to him

Johnny Martinez has been working as a forenan at
Respondent's for 13 years in both the Inperial Valley and Arizona. The nost
seni or foreman, he has worked directly under Seven Martori and co-owner,
Ed Martori, for the entire period. During the 1979-30 | ettuce harvest, he
woul d neet on a regular basis wth Seven Martori who frequently cane to
the fields to observe the work.

Martinez denied that he (or Reyes) ever approached any trios and
told workers that the Gonpany woul d cl ose down its |ettuce

142. Martinez' alleged statenent woul d have been referring to
the return of the fired Ponce crew, infra. See Martori Brothers
Ostributors (1978) 4 ALRB No. 80, rev. denied by Fourth Appel |l ate
Ostrict, Ov. 1, June 22, 1979, hg. denied, July 26, 1979," in which the
Board found Respondent had "exhi bited anti-uni on ani mus and was noti vat ed
by a desiretorid itself of a pro-union (UFW}W crew " Paranthesis added.)
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operation before signing a UFWcontract. 143/ He stated that he nade it a
practice to avoi d discussing those types of natters with the nenbers of
hi s crew 144/

Martinez also testified that at the beginning of the season in
January, 1980, Seven Martori gave hima list of the probabl e peopl e who
woul d cone back to work fromPonce's crewand told himto be sure to put
themback to work; and that if there were no vacancies, to lay off the
newer people wth the least seniority. Martinez acknow edged that this
I nformation was passed on to his crew

Martinez was aware that Ponce and his crewwere laid off in
1976, but he didn't know the reason and in fact, testified he had no
idea. He also testified his supervisors, the Martoris, never discussed
wth himthe fact that Ponce's crewwas going to be laid off: "They
don't discuss those things wth ne, and | don't interfere"; he sinply
arrived at work one day and di scovered that Ponce's crew was not there.
And he never inquired what happened to the crew afterwards because it
didn't concern him

Finally, Martinez testified that he had no i dea whet her S even
or Ed Martori thought it was a good idea for their enpl oyees to be
wor ki ng under a UFWcontract, as he had not discussed that with themor
heard themspeak of it. As for his own views, he had no opi ni on about
the UFWand had never spoken to any workers about it.

A fonso Reyes testified he had been a forenan for Respondent
for 3 years. He denied nmaking any or the statenents attributed to him
that he ever heard Martinez say them or for that matter, that Martinez
ever nmade any renarks about the UAW He al so deni ed ever speaking to
Martinez about the UFWand in fact, testified he was not aware that
%spondegt was even negotiating for a contract wth the UFWin the 1978-

peri od.

But Reyes opinion of Contreras was a favorabl e one: ..

Qontreras is one of the fewworkers that | knowwho is ... not wth the
union, and he was a ver?/ good worker. | don't renenber ever having any
problens wth him absolutely none.” (TR 18, p. 160.)

Paul A varez has worked for Martori for about 12 years and in
January/ February of 1980 was a packer in Mirtinez' crew A varez

143. Steven Martori al so denied ever hearing either Mrtinez
or Reyes nake such statenent and deni ed he ever authorized themto do so.

144. n cross-examnation he testified that what he neant by
this was that he never discussed matters beyond packi ng and cutting.
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deni ed he had ever heard Mart Inez or Reyes say to the crewthat the
conpany woul d nove to Arizona before signing a contract wth the UFWor
naking any simlar statenents. He recalled ALRB agents comng at sone
point to the Martori property, 145/ but denied again that Martinez nade
any anti-union statenments at that tine either. However, Avarez admtted
tPat hE was sick wth the flu during the season mssing at |east 10 days
of work.

Avarez did not know Gontreras, did not know that Ponce and his
crewwere fired in 1976, and did not know Martori was negotiating a
contract wth the UFWin 1978-79. He al so deni ed ever hearing any
conversations about the UFWanong the workers in the fiel ds.

Mari ano Larson was a cl oser for Respondent. He deni ed ever
hearing Martinez or Reyes nake the statenents Contreras attributed to
thembut Larson admtted that as a closer, he mght work anywhere from
4-20 feet behind a trio. In January/February, 1980, according to Larson,
there were around 12 trios to the crew Normally, depending on the size
of the crew there could be as many as 3 or 4 crews working on the sane
field. Athough he knew conversations were goi ng on anong the workers in
the field regarding the UFW Larson testified he never heard what was
being said. But he did testify that Martinez was sonetines around in the
fiel ds when these UFWconversations took pl ace.

Roberto Lopez, also a closer, testified that he too never heard
the alleged Martinez or Reyes renarks but added that being a cl oser nade
it difficult, because of his distance fromthe trios, to ever overhear
C(r)]nveris,ati ons between Martinez and the workers or between the workers
t hensel ves.

Fnally, Henry Mlla, a cutter and Martinez' hal f-brot her,
testified that he was absent many days during January and February of
1980 but during those days he was present at work he never heard Mirtinez
or Reyes nake the statenents Gontreras said they did.

He testified that he never heard Mrtinez tal k about the UFWor
about the Ponce crew comng back to work because he didn't pay attention
to those things. But he did renenber his brother's telling workers they
woul d have to be laid off when the Ponce crew ret urned.

~ Mlladid not knowwho won the 1977 union el ection. He
testified that he and Respondent's other w tnesses, Reyes, A varez,
Larson, and Lopez, were friends.

145. (n cross-examnation, it devel oped that the ALRB
agents Alvarez was referring to were agents supervising the 1977
el ection activity and not those who canme about the Ponce natter.
Allvar ez did not recall any ALRB representatives comng after the
el ection.
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c. The Recall Notices to the Ponce O ew

During the 1976-77 Inperial Valley season, Martori had 3 crews,
Martinez', a forenman naned Sandoval 's, and Adol fo Ponce's. The | atter
crew and foreman were fired shortly after the start of the season.

Martori testified that he decided to recall nenbers of the di scharged
Ponce crew for the 1978-79 season based upon the results of the ALRB
case, 146/ even though his appeal was still pending in the Gourt of
Appeal. As the Martinez and Sandoval crews were nore senior than
Ponce's, Martori testified that they would be hired first but that he
woul d have had roomfor Ponce's crew because there were al ways new peopl e
hired and the crew size al so woul d have been expanded.

Martori testified that since the season was schedul ed to start
on Decenber 27, he sent out recall notices (Resps® 46) to nenbers of all
three crews, including Ponce's. He testified he instructed an enpl oyee,
Ruth Hopkins, to nake a list of Ponce crew nenbers and to mail recall
notices to them Sone of these letters were sent back "not received' at
whi ch point, according to Martori, he called the UPWs Cal exi co of fice
for assistance, as he thought it mght have the workers' addresses
through its hiring hall, and that soneone —he couldn't recall her nane —
said she would hel p locate the mssing workers. Mrtori testified he did
not specifically nention the Ponce crew or anything about a Board order.

Martori further testified that on Decenber 16, 1978, he
authori zed the sending of a letter to the UPW(Resps® 47), asking it not
only to provide addresses but for it to send the recall notices, as well.
He testified that it did not occur to himto copy in the ALRB, even
though his intent in recalling these workers was to cut off any liability
sterming fromthe ALRB Oder. Nor did he nention his recall efforts to
any UFWofficial or bring it to Smth's attention during negotiati ons.

Martori testified that sone of the Ponce crew nenbers cane back
to work in the 1978-79 season, but he was not sure as to how nany. 147/ A
another point in his testinony, however, he indicated that he was not
sure if any Ponce crew nenbers were rehired that

146. That decision, Martori Brothers Dstributors, supra, 4
ALRB No. 80, was issued on Cctober 24, 1978.

pending in the Gourt of Appeal. As the Martinez and Sandoval crews were
nore senior than Ponce's, Martori testified that they woul d be hired
first but that he woul d have had roomfor Ponce's crew because there were
al ways new peopl e hired and the crew si ze al so woul d have been expanded.

147. Martori testified that Ponce hinsel f was not recal |l ed

because the Conpany only had two crews (Martinez' and Sandoval 's) and
coul d only have used himhad there been a third crew
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season. 148/ He al so testified he never asked Martinez or Sandoval whet her
they had hired back in the 1978-79 season any nenbers of the Ponce crew
In 1979-80 though, according to Martori, there were four ex-Ponce crew
nenbers whom he knew to have returned to their forner jobs. 149/

Hena Mrgan testified as a rebuttal wtness for General
Qounsel . Mrgan worked for the UAWfrom Gctober of 1976 until NMarch of
1979. In Decenber of 1978 she was working in the Calexico field office
and was the para-legal in charge of the Inperial Vall ey, yt he and sone
of Veéstern Arizona. The only two peopl e who were fluent in English in
the office were Ann Smth and she. Mrgan testified she knew S even
Martori but did not recall speaking to himin Decenber of 1978 on the
phone and never received fromMartori Brothers copies or originals of any
recall notices or letters for the Ponce crew nenbers. She al so testified
t hat shis\gf)ul d have been the designated person to handl e such a
natter.

2. Analysis and Qoncl usi ons of Law

a. The 1153(c) Al egation

I find that General Gounsel has carried her burden and nmade out
a pri na, faci e case that protected activi tfy was a notivating factor in
Martori's decision to close down his Galifornia operation based upon
Respondent ' s surface bargai ning, the clear anti-URWstatenents of its
senior foreman and the other foreman relating to both the closing down of
the business to avoid a UFWcontract and the statenent about the
rei nstatenent of the Ponce crew

148. The Fourth Appellate Dstrict denied Martori's Wit of
Revi ew of the Board Decision on the Ponce crew on June 22, 1979, and the
Suprene Gourt denied a hearing on July 26, 1979. Mrtori denied that
either of these two events, enforcing as they did the Board O der
directing reinstatenent and back pay for the Ponce crew, had any effect
on his later decision to close dov/n his |ettuce operation because he
had, by sending the Ponce crewrecall notices for the 1978-79 season,
already reinstated that crew

_ 149. In the Ponce crew back pay proceedi ng before ALJ M chael
Veiss, the General Gounsel, URW and Martori agreed that on Decenber 19,
1979, Martori "issued an unconditional offer of reinstatement to the

Ponce crew, . . . that said offer was valid, made in good faith, and
effective to cut off reinstatenent, and backpay for all nenbers of the
Ponce crew. . . ." (Resps' 65, p. 4). It was stipulated in the instant

case that no Ponce crew nenber was actual ly rehired until January of
1980.

150. Qne other witness for the General Counsel, Margarito
Hernandez, a nenber of the Ponce crew testified that he never received
any recall notice fromRespondent though the address where he recei ved
his nail woul d have been known to the Conpany.
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At that point the burden of both production and persuasi on
shifted to Respondent to denonstrate that it woul d have taken the sane
action even in the absence of the protected conduct. Wight Line, supra;
Martori Brothers Dstributors v. AL RB, supra, Nshi Geenhouse,
supra; Royal Packing Gonpany, supra. Respondent failed to carry that
burden. Its defense rested upon both personal reasons 151/ and busi ness
reasons. 152/ For reasons set forth below | do not believe these were
Martori's true reasons for shutting down his operation. Instead, |I find
that Respondent Martori Brothers closed down its Inperial Valley
operation for 1980-81 in order to avoid dealing wth the UFW and | base
this decision, in addition to the surface bargai ning | have previously
found Respondent to have engaged in, on the follow ng additional factors:

1) The Anti-UFWS atenents —I credit the ontreras testinony
that Martinez and Reyes both told crew nenbers at various tines in early
1980 that the Gonpany would quit growng lettuce in the Inperial Valley
if forced to sign a contract wth the UFW Gontreras was articul ate,
alert, and his narration of events renai ned consistent and trustwort hy.

In contrast, Respondent's witnesses, particularly Martinez,
were unresponsi ve, lacking in candor, and difficult to believe. Martinez
woul d have nme credit his testinony that as the nost senior forenan at
Martori, who answered only to Seven or Ed Martori, he had no i dea how
these partners felt about working under a UFWcontract, never heard them
speak about it, had no opi nion about the UPWhinsel f, had no idea why the
Ponce crew was laid off, never discussed wth the Martoris the | ayoff,
and never ingquired about what happened to this crew because he didn't
"interfere" in nmatters that did not "concern him" Apparently, he woul d
have ne believe that he arrived at work one day, | o and behol d noti ced
one of his crews was mssing, and sinply went about his business, asking
no questions because it didn't "concern hini. Mrtinez' testinony is
untrustworthy. So is Reyes', a forenan for three years, who testified he
did not know Martori was engaged in contract negotiations wth the UFW
| credit Gontreras that Reyes nmade the statenent attributed to him
Furthernore, Reyes' testinony that he never heard Mirtinez nake the anti-
UFWrenarks is hardly probative of whether the renarks were ever nade.

151. Unhlike Vessey and I\/a?gi o, Martori brought his personal
reasons for closure to the sane |level as his business justification.

_ - 152. The financial docunents for Arizona, cited in the

di scussi on over the Vessey closure (GC Exhs 80-80(i)) are equally

appl icable here. Aguila 1s considered a part of central Arizona in these
reports.
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As to Respondent's remai ning wtness, all friends, none was
persuasi ve. Mrtinez' step-brother, MIla, would have ne bel i eve he had
no i dea who won the union el ection and never talked to his brother about
the Ponce crew s return, although he testified Martinez had nenti oned
that sone workers woul d have to be laid off us a result. Besides, Mlla
was sick nmany days during the period in which Martinez was accused of
naki ng the discrimnatory comrents.

Nor can | believe that having worked for Martori for 12 years,
A varez never once heard a conversation in the fields anong the workers
about the UFW That alone, let alone his ignorance of the Ponce firing
and the ongoi ng contract negotiations, should be enough to cast doubt on
his testinony; but in addition, like Villa, he was sick wth the flu
during a portion of the tine in question.

Larson's job as a closer required himto work behind the trios.
He admtted that although he heard conversations about the UFW he was
too far behind the workers to hear exactly what was being said. Lopez,
also a closer, agreed that it was very difficult to ever overhear
conversations between Martinez and t he workers.

_ Mirtinez' anti-UFWstatenents are as direct and convi nci ng
evi dence of anti-union notivation as one is likely to see. It clearly
establ i shes the notive behind the closure. Louis Caric & Sons (1980) 6
ALRB No. 2.

2) The Return of the Ponce O ew —The General (ounsel argues
that the reinstatement and actual return of sonme of the nenbers of the
Ponce crew in January, 1980 was another contributing factor to Martori's
decision to | eave Galifornia. Fbslaondent denies this and al so argues
that Respondent's attenpts to recall the Ponce crewin the 1978-79 season
shows its good faith and | ack of aninus. The record supports the General
Gounsel ' s vi ew

Inthe first place, it is nowclear that it was the i mm nent
return of the Ponce crew which precipitated the anti-UWrenarks of
Respondent ' s senior forenan, Martinez. These renarks were designed to
instill fear in the nenbers of his own crew the nessage being that a
pro- UFWrei nstated crew woul d soon cost present crew nenbers wth nore
seniority their jobs because they woul d have to be laid off as the Ponce
crewwas reinstated. Mrtinez had testified that, based upon what he
said were Martori's instructions to him the Ponce crew was to be put
back to work; and if there were no vacancies, workers nore junior In
seniority were to be laid off. But in fact, accordi ng to Martori's
testinony, what Martinez was telling workers was to be the | ayof f
procedure was totally incorrect. Mrtori testified that the Martinez and
Sandoval crews, being nore senior, woul d have been hired before the
returni ng Ponce crew, but that in any event, there woul d have been room
for the Ponce workers because there were al ways new peopl e hired or the
crews coul d have been enl arged to accommodat e t hem

Thus, if Martori is to be credited here, we find his chief
supervisor, Martinez, lying to the crews and telling themthey woul d
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likely be laid off (in the sane period of tine Martinez was also telling
workers the Conpany woul d cl ose down its |ettuce operation rather than
sign a UFWcontract).

As to Respondent's defense that Martori sent recall letters in
1978-79, there is no credi bl e evidence that these alleged |etters were
ever received by the UFW(let al one the individual crew nenbers), even
assumng arguendo that Martori sent themto the UFW as he testified,
which is in question given his general credibility, infra. Serious
questions abound as to these alleged recall notices. For exanple, why, if
Martori were interested in mtigating his danages by sending the noti ces,
woul d he not have followed up the nailing by calling the UAWoffice to
I nqui re about the receipt of the alleged nailing? Wy woul d he have
negl ected to informthe ALRB of his good faith in conplying wth the
Board O der and, simlarly, why not show his good faith durin
negotiations by informng Smth of what he had been doi ng. ere are
sinply too many questions |like these for ne to give the 1978-79 al | eged
Mrtori recall attenpt any weight or even that the recall letters were
ever recei ved \% any enpl oyees. Under NLRB precedent, a letter offering
r ei nst at enent i ch does not reach the addressee is not equivalent to a
valid offer of reinstatement. Mrlene Industries (1978) 234 NLRB 285,
%%7 97 LRRM 1351, citing BErtel Mg. Gorp. (1964) 147 NLRB 312, 56 LRRM

Besides, ultinmately, as Martori admtted in his testinony, it
was not because of any good faith but because of an intent (as in the
1979-80 season) to cut off nonetary back pay liability that precipitated
his sending recall notices to the Ponce crew if they were sent.

3) The Qedibility of SSeven Martori —Nartori deni ed t hat
anti-union aninus played a role in his decision to leave Galifornia, and
he gave a variety of other reasons for that decision. But | do not
credit this denial. Mrtori's testinony generally was | acki ng i n candor
and he was evasi ve and uncooperative. He displayed an arrogant deneanor,
and he showed in ny judgnent, a distinct contenpt for the entire process
i n which he was participating. Murtori's lack of candor was further
denonstrated by the fact that while he had told Nassif on April 11, 1980,
that he intended to stay out of the Inperial Valley until 1982 (GC Ex.
101), he continued to tell the UFWon Qctober 7, 1980, that his future
plans were still indefinite.

Moreover, it is to be recalled that Martori, unlike Vessey and
Maggi o, had strong personal reasons for the closure, equal in inportance
to the business reasons. These personal reasons were not convincing.
For exanple, Martori, ultimately failed to persuade ne that soneone el se
—either another partner or sinply an individual hired for the task -—
was unavai | abl e and coul d not have nanaged the Inperial Valley operation
in his absence, if this were indeed, as he clains, one of the reasons for
the closure. In short, | did not believe Seven Martori when he
addr essed personal and busi ness justifications as the reasons for the
cl osing down of the his
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Inperial Valley |ettuce operation.

In sumary, it can be said fromthe evi dence t hat
January/ February, 1980 was the tine period i n whi ch Respondent’s anti -
union attitude began to publicly express itself, later to becone the
notivating factor in the closure decision. It was during this tine that
Martori's principal foreman, who took his orders directly fromSeven
Martori, told workers that the Conpany woul d cease grow ng | ettuce rat her
than sign a UFWcontract and that the return of a pro-UrWcrew m ght
result 1ntheir layoff. A sowthinthis tine period Martori nade a
deci sion not to seek the renewal of current | eases or any new | eases to
repl ace those expiring in February. Manwhile, during this period and
afterwards, Martori did not seriously bargain wth the UAWand i n fact,
later virtually ceased bargai ning altogether. Then, once the deci sion
was nade to leave the Inperial Valley in Aril (GC EBEx 101), it was not
comuni cated to the UFAWuntil Septenber. (G C Ex. 42.)

| find that it was Respondent's anti-UFWhbi as whi ch was the
predomnant reason for its |ettuce closure deci sion.

But havi ng found Respondent to have cl osed down its California
operation for discrimnatory reasons does not end the natter because to
determne whether a renedy lies it is necessary to inquire whether this
closure is viewed as a partial or conpl ete shut down of operations.
Textile Wrkers Uhion v. Darlington, supra, 380 US 263, 85 S (. 995,
13 L.Ed. 2d 827. In one sense, the closure was total because Martori in
shutting down (unlike Vessey and Maggi 0) did not retain production units
inany different crops or job classifications wthin the Sate of
Galifornia. nh the other hand, it could be argued that Martori did not
go out of the | ettuce business because its Arizona operation continued as
before; only the CGalifornia portion went out of business.

In ny view, because this issue has to be seen fromthe
perspective of the jurisdictional constraints of the Agricultural Labor
Relations Act, it nust be concluded that what occurred here was a
conpl et e shut down of operati ons.

Section 1 of the ALRA states that it was the hope of the Sate
Legi slature "that farmlaborers, farners and all the people of CGalifornia
wll be served by the provisions of this act.”" Wen Mrtori |eft
Galifornia, there was no longer a jurisdictional base for the protection
of farnwnorker rights under the Act even assumng arguendo that such a
nove "chilled unionisnf anong Martori's renai ni ng enpl oyees in Ari zona.
Id. The policy of the State of Galifornia to extend to farnworkers the
right to self-organization, to bargain collectively and to engage in
concerted activities obviously cannot extend to Arl zona which has its own
legislatively enacted farmlabor law And there is nothing inherentIK
i ncongr uous about workers bei ng subject to ALRB jurisdiction when working
in Galifornia and subject to the Arizona Agricultural BEnpl oynent
Rel ati ons Board when working in Arizona. Galifornia does not |egislate
for or project its labor policies upon Arizona or vice
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versa. hited FarmVWrkers v. Arizona Agricultural Enpl oynent
Rel ations Board (9th dr. 1982) 669 F. 2d 1249, 1256.

So far as Galifornia lawis concerned, Martori's act of closing
down its CGalifornia operation was the equivalent of its conpletely goi ng
out of business despite the fact that a going business in a sister state
continued. It would be no different if Darlington closed its Lhited
Sates plants but retai ned a Canadi an operati on.

Havi ng found Martori's California closure to be a conpl ete
closure, | next turn to a consideration of its |legal effect under the
gui del ines established in Textile Wirkers Lhion v. Darlington, supra. In
Carlington the Suprene Court held that one of the purposes of the
National Labor Rel ations Act was to prohibit the "discrimnatory use of
economc weapons in an effort to obtain future benefits.” The Court
pointed to the runaway shop (work transferred to another plant in another
| ocation to replace the closed plant) as an exanpl e of a "l ever which has
been used to di scourage collective bargaining activities in the future;™”
but the Gourt distinguished this situation froma conpl ete |iquidation of
a busi ness because the latter "yields no such future benefit for the
enpl oyer, if the termnation is bonafide.”" The Gourt then went on to
say:

. . . VW hold that so far as the Labor Relations Act is _
concerned, an enpl oyer has the absolute right to termnate his

entire business for any reason he pleases, .... 13 L.H 2d at
832. . . .
. V@ hold here . . . that when an enpl oyer closes his

entire busi ness, even if the liquidation is notivated by
vi ndi ctiveness toward the union, such action is not an unfair
| abor practice." 13 L.Ed 2d at pp. 835-836.

Mew ng the Darlington shutdown as a conpl ete shutdown of one
conpany, the Gourt found that the desire to escape the union did not
render the shutdown illegal .

Smlarly, | find that Martori's conplete 153/ shutdown of

153. Even under a partial closure theory, the General Counsel
did not plead this natter nor does she argue it in terns of the
Carlington precedent. Under Darlington, the fact that Martori's cl osure
di scouraged unioni zation at its California operation woul d not be
sufficient to establish the coomssion of an unfair |abor practice. It
nust be denonstrated that the object and effect was to "chill unioni sm
anong the renai ni ng enpl oyees of Respondent; i.e. those still enployed in
the state of Arizona.
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its Galifornia business, even though notivated chiefly by anti-union
consi derations, cannot constitute an unfair labor practice. | recommend
the dismssal of this allegation.

b. The 1153(e) Alegation

1. Decision Bargaining

As | have found that Martori, though shutting down its
California operation for discrimnatory reasons, did not commt an unfair
| abor practice, | likew se find there was no duty to bargai n about the
decision to go out of business. Textile Wrkers Whion v. Darlington, id.
The principles set forth in First National, supra, would al so | end
credence to this view 154/

2. Hfects Bargaini ng

Martori's decision to shut down the | ettuce operation resulted
inthe loss of jobs for all its Galiforni a enpl oyees. Respondent was
obl i gat ed, upon request, to negotiate over the inpact of Its closure
decision. O July 7, 1980, Nassif offered to discuss the effects of
Martori tentative decision not to ﬁr ow or harvest any crops in the
Inperial Valley "hereafter” wth the WW(GC Ex. 34), and the Uhion was
also inforned that the decision was final on Septenber 19 (GC Ex. 42).

At the Qctober 7, 1980, bargai ni ng session, though Respondent
opposed severance pay, there were di scussions about integrating di splaced
lettuce harvesters into the Arizona operation. There even appeared to be
sone agr eenent s §|\B_SSIf testified that he thought the UFWhad agreed to
provide a list of workers who would be interested in the Ari zona worKk),
al t hough m sunder st andi ngs about what exact!ly had been negoti at ed
lingered on (Conpare GC Ex. 46 wth GC Ex. 48). A any rate,
Respondent , presunabl y based upon its understandi ng of what had been
finally agreed upon, nade witten inquiries of all seniority |ettuce
harvesters and steady workers to determne if any wshed to work in
Arizona. (GC Ex. 48.) Seadies were offered positions provided an
openi ng arose and further provided that the worker would be willing to
relocate to Ari zona on a pernmanent basis; |ettuce harvesters were tol d
they had jobs on a seniority basis. This infornation was conveyed to
Smth on Novenber 12, 1980 (I1d.), and the correspondence al so addressed
the severance pay question. A though Respondent had originally oplaosed
severance pay, it nowinforned the UFWthat it had not nmade a final
decision, was considering it, and would await a cost analysis to be
prepared i n Decenber.

154. Paul W Bertuccio, supra, 8 ALRB Nb. 101, would not alter
this result as its application appears to be confined to partial closure
situations -—in that case, the sale of a snall nunber of acres of garlic
on alarge farmng operation. Even if it applied, | do not think this
woul d be a situation in whi ch neani ngful bargai ni ng coul d occur; and even
if it could, I do not believe it would be fair, based upon this recent
decition to retroactively i npose such a duty here.
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Smth apparently did not respond to this letter.

h this record, there is no evidence of bad faith bargai ni ng on
the part of Respondent nor does it appear that its offers were
necessarily disingenuous or designed to stall negotiations. There is
| i kew se no evidence that Respondent refused to neet wth the UFWor
refused to di scuss any Unhion proposal s, the Lhion having declined to nmake
any, including any proposal s on severance. n the contrary, Mrtori
seened open to neeting and di scussing, at |east, these issues. Because
E«legp?ndeﬂt never offered severance pay did not nean it was bargaining in

ad faith.

| recommend the dismssal of this allegation.

M. Aleged D scouragenent of Uhion Support by Uhil ateral
I npl enentation of Vrning Notice System

A Facts

Mario Contreras testified that during the 1978-79 season, he
was not aware of the Conpany's ever giving out any warni ng notices to
workers and that the first tinme he gai ned know edge of this practice was
at the end of the 1980 | ettuce season around February.

At the hearing, it was stipulated to by the parties that had a
Lorenzo Rco testified, he woul d have testified that he was laid off from
the Ponce crew in Decenber, 1976, that he was recal |l ed for the 1979-80
| ettuce harvest in the Inperial Valley on January 3, 1980, that January
21, 1980 he received a warning notice, that he had never before received
such a warning notice, and that to his know edge no ot her workers had
recei ved warning notices prior to January of 1980. (TR 14, p. 50-51).
It was further stipulated that of the twel ve persons receiving warning
notices in 1980 (GC Ex 77), four of those were given to forner nenbers
of the Ponce crew, as follows: Lorenzo R co, Fernando Espi noza,
Franci sco Ramrez, and Pedro Martinez. (TR 14, pp. 51-52.)

The adm ssion of Respondents' Exhibit 34 was al so
stipulated to. That docunent consisted of an invoice, forns, and a
statenent fromthe bookkeeper for Respondent to the effect that on
Decenber 15, 1978, she placed an order for warning notice forns, the sane
type that appear in General (ounsel Exhibit 77.

B. Anal ysis and Goncl usi ons of Law

Paragraph 26 of the Fourth Anended Conpl aint al | eged t hat
Respondent Martori has acted to di scourage uni on support by unilaterally
i npl enenting a warni ng system

I recommend the dismssal of this allegation on the grounds
that General Gounsel has failed to make out a prina facie case either
that any obligation to bargain over the "unilateral" inplenentation of
the warning systemexisted at the tine the program
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was initiated or that the warning notices were given to enpl oyees in a
discrimnatory nanner so as to di scourage union activity.

Inthe first place, General ounsel failed to establish
preci sely when the systemof warning notices was i haugurated. S even
Martori testified, but he was asked no questions about it. Instead,
General ounsel chose to back door the issue by asking Gontreras and (by
stipulation) R co whether any such systemexisted while they worked at
Respondent's. But both of themexperienced |imted periods of enpl oynment
at Respondent's place of business. Gontreras only worked for Respondent
two seasons in the Inperial Valley, 1978-79 and 1979-80. H's testinony
that he was unaware that warning notices were given to Respondent's
enpl oyees hardly proves they were not given —only that he did not
receive one. There was no proper foundation laid that he would be in a
position to knowif others received them 155/

As to Rco, thereis notestinony as to howlong prior to
Decenber of 1976 he worked for Respondent. Thus, the fact that he never
recei ved a warning notice before is of limted wei ?ht i n deciding the
issue. So toois the fact that he was not aware of others receiving such
notices prior to January of 1980 since he did not work for Respondent
bet ween Decenber, 1976 and January, 1980.

There is |little evidence of just when Respondent commenced a
warni ng notice "system"156/ but the fact that printed forns were
obvi ously ordered in Decenber of 1978 for use as disciplinary notices to
enpl oyees i s sone evidence of the intent to use sane during the 1978-79
Inperial Valley season, a full year before the all eged unil ateral
i npl enentati on of such a warni ng systemtook pl ace.

Second, even if the disciplinary systemwere brand newin 1980,
General ounsel failed to showthat it was applied in a discrimnatory
nmanner. The fact that four out of twelve receiving such notices (for
different kinds of infractions) were UPWPonce crew returnees hardly
nakes a case that this nunber was di sproportionately high, 157/ and there
is no evidence or even

155. He testified he first |earned of the systemin
February, 1980, but several notices had al ready been issued in
January, 1980. (GC Ex 77.)

156. The Marion Quesenbery one-page cover |letter attached to
Respondents' Exhibit 1 is hearsay and i s not bei ng consi dered.

157. General (ounsel contends that no non-Ponce crew nenbers
ever received any warning notices until after the charge of
discrimnatory treatnent was filed on January 26, 1980 (GC Ex. |(e)).
But the charge was mail ed to Respondent on January 26 —it is not clear
when it was recei ved —and one non-Ponce crewnenber

(Foot not e conti nued-—
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Despite the inproper notivation | have found on
Respondent' s part in the cessation of its Inperial Valley lettuce, | do
not find that General Gounsel has proved her case on this allegation, as
it is based | argel y upon specul ati on.

MIl. Alegation of Unlaw ul Subcontracting and/ or
‘Transfer of Bargaining Lhit Wrk to Respondent
Vessey's Alleged Alter-Ego and/ or Joint Enpl oyer,
Gortaro Farns

A Facts

Gortaro Farns (originally called Vessey of Arizona)l158/ was

forned in 1969 as a partnershi p between Vessey & Go. and d arence

Robi nson d/ b/a Robi nson Farns 159/ to grow, ship and sell |ettuce and
other crops 160/ exclusively in the Sate of Arizona. UWdder the terns of
their Pa_rtnersh| p agreenent (GC Ex. 58), Vessey & (. was to nake a
capi tal investnent of $220, 000 while Robi nson put in $100, 000, and the
profits of the partnership were to be divided 2/3 to Vessey and 1/3 to
Robi nson; all |osses were to be borne in the sane proportion. But each
Barf[ner was to have equal rights in the managemanjt of the partnership

usi ness; and each agreed to devote such of his tine to the conduct of
that business, as necessary. The partnershi p books were to be naintai ned
at the offices of Vessey & . in H Centro, but all partnership funds
were to be deposited under Gortaro’'s nane in a checki ng account t hat
woul d be | ater designated by the partners. 161/ The agreenent further

pr Io?/i ded that: "Vessey wll do all harvesting, packing, shipping and
selling

(Foot note 157 cont i nued—>

(Navarro) was disciplined on that date and two others (Sandoval and
Mlla) were also disciplined for infractions occurring on January 23,
1980 and January 26, 1980 respectively. (GC Ex 77).

158. In February, 1979, Vessey of Arizona changed its nane to
Gortaro Farns. (G C Ex. 58A) For the sake of clarity, this entity
wll at all tines be referred to as Gortaro Farns.

159. Robinson Farns is a partnership | ocated in B ythe. For
sone tine Vessey & . and Robi nson Farns had entered into joint venture
arrangenents in the B ythe and Poston, Arizona, areas (GC Ex. 57), but
Jon \Vessey did not have any interest in the Robi nson Farns' partnership.

160. Jon Vessey testified that in terns of acreage, cotton was
Gortaro's principal crop but that | ettuce was the only hand harvest ed
crop grown.

161. Partnership funds are apparently presently kept in the
Val | ey National Bank, Marana office, Marana, Arizona (Resps’38) .
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of crogs grown or Furchased by the partnership, 162/ using Vessey | abel s,
or such other |abels as Vessey nay determne. Vessey agrees that such
harvesting, packing, shipping and selling shall be done at actual cost,
plus ten cents (10Q per carton of |ettuce, or equival ent for other
packages. ..."

Follow ng the fornation of the partnership, Gortaro bought or
| eased Arizona |l and under its own nane and grew the | ettuce (and ot her
crops), while Vessey & (0. harvested, packed and sold it; Vessey & Co.
owed no land in Arlzona.

Gortaro grew lettuce in two Arizona | ocations —Marana, where
| ettuce was harvested in both the spring and fall, and in WIIcox, where
it was harvested only in the fall —and used harvesters from\essey & (.
Thus, follow ng the Decenber-March I nperial Valley harvest, a \Vessey
| ettuce harvester typically would followthe harvest to B ythe (where
Vesey mght be involved in ajoint venture wth Robi nson Farns) 163/
(GC Ex. 57), then to Marana, next, after a layoff for the sunmer, back
to Marana, then to Wllcox and finally, ending up back in the Inperial
Valley. As aresult of these arrangenents, it was possible for a |l ettuce
harvester, so | ong as he/ she continued to be enpl oyed by Vessey & Go., to
have virtual ly steady work during this entire period.

In addition, this Vessey | ettuce harvester woul d al so be
covered by the 1977 col |l ective bargai ni ng agreenent between Vessey & .
and the FW(G C Ex. 2, "Arizona Suppl enental Agreenent”, p. 40) 164/
and pai d accordingly, 165/ even when he/ she worked in the Arizona Cortaro
harvests. Thus, It was clear that | ettuce harvest workers were not
enpl oyees of Gortaro; they were working for Vessey & . ortaro was not
even nentioned in the Suppl enental Agreenent.

162. In point of fact, only |lettuce was harvested for
Gortaro by Vessey & (o.

_ 163. \Vessey testified that he did not OIgrowlettuce in Blythe -
—Robi nson Farns was the grower —but that he had harvested there every
season from 1968- 78.

164. Unhder this contract, \Vessey agreed to recogni ze the UFW
"as the sole | abor organi zation representing all |ettuce ground crew
enpl oyees enpl oyed by Vessey and Gonpany, Inc., inthe Sate of Arizona."
However simlar recognition was not accorded to non-harvesting (grow ng)
enpl oyees who were not represented by the UFW For exanpl e, Gortaro had
always hired its own weeders and thinners. Jon Vessey testified that
there had never been any attenpt on the part of the UFWto organize the
Gortaro enpl oyees.

165. Vessey harvesters working at Cortaro were pai d under the
\essey contractual scale. However, a lower rate fromVessey' s was pai d
by Cortaro to its other job classifications; e.g., tractor drivers and
irrigators.
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Snce the early 1970's, \Vessey & (0. had al ways harvest ed
Gortaro's lettuce except on two occasi ons —once, sonetine between 1973-
76 when Qortaro had sold its spring crop to Bruce Church, and anot her
tine, in 1977, when the Hiubbard Conpany did the packi ng under a custom
grow ng arrangenent. But Cortaro had never harvested its own | ettuce by
hiring its own harvesters until the spring of 1979. (n that occasion, a
decision was nade that Cortaro |ettuce was not to be harvested by Vessey
& G. enpl oyees but by Cortaro enpl oyees. Thereafter, in both the fall
of 1979 and the spring of 1980. Cortaro grew and agai n harvested its own
| ettuce, and no work was offered to the forner Vessey and (o. harvesters,
even after they had offered to return to work i n Decenber of 1979. |In
the fall of 1980, Cortaro' s |ettuce was harvested under a cust om harvest
agreenent by the Action Packing Conpany, and in 1981 its spring | ettuce
crop was sold to the Bud Antle (o.

Jon Vessey testified that as a 2/3 partner in Gortaro, he was
natural ly invol ved in sone of the decision making but that for the nost
part, he played a mnor role | eaving nore of the decisions and the day to
day operations of the farmup to his partner, darence Robi nson, and to
George Scott, Cortaro's General Manager, who resided in Arizona. 166/ As
regards, the decision not to use Vessey and Go. harvesting crews for the
spring, 1979 Marana harvest, \essey testified he had nothing to do wth
the decision 167/ and that it was Robinson and Scott's idea. According
to Vessey, Robinson and Scott becanme concerned about the availability of
Vessey & Conpany's harvesting crews for the Marana spring, 1979 season,
as they had just all gone out on strike that January. \essey testified
that Scott inforned himthat as a result of the instability of the |abor
narket, he and Robi nson were not interested in Vessey & .'s harvesting
crews for the upcomng season 168/ and that they would try to nake their
own arrangenents to get the cr Oﬁ harvested. Vessey further testified that
he did not disagree with this thinki n(rzj nor oppose the idea and tol d them
that it was true that he probably coul d not supply the necessary work
force to harvest the Arizona | ettuce.

166. \Vessey testified that though Scott was not a partner, in
Gortaro, he received a percentage of the farms net profits. According to
Vessey, Scott nmade all the decisions on hiring, firing, layoffs, and
transfers and did not need to check wth any of the partners. However,
on natters affecting the | easing of |and or purchase of equi pnent, Scott
woul d have to discuss this wth one of the partners, usually Robi nson.

o 167. Vessey testified he believed Robi nson and Scott nade that
deci si on soneti ne around the January-Mrch 1979 peri od.

_ 168. Vessey & (. had al so harvested for Robi nson Farns,
spring and fall, inthe Bythe area but did not do so in the spring of
1979 or thereafter either. Apparently, no charges were brought by the
URWconcerning this situation.
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Vessey testified that, as was custormary, he laid off his
forenen at the end of the Inperial Valley 1978-79 harvest and that sone —
but not all —were hired by Gortaro when the Marana harvest started, even
though Gortaro was now doi ng its own harvesting. 169/ But \Vessey testified
that it was local (Mrana) forenen, hired by Scott, Sal vador Pena and
Ihsrrael Sepul veda, who enpl oyed the crews for the Marana spring, 1979
arvest .

Vessey al so testified that Robi nson and Scott |ikew se deci ded
not to use Vessey harvesting crews for the fall, 1979 Marana season as
wel | (though he coul d not be sure when that decision was nmade) because
the situation at Vessey & Go. renained the sane in that the I nperial
Val | ey strike continued.

As to the spring, 1980 Cortaro harvest, Vessey testified that
again Gortaro used its | ocal crews, even though petitions to return from
striking | ettuce harvesters had been received by Vessey & Go., for the
followng reasons: 1) Cortaro had gone through two seasons using its own
crews and that whereas in prior years there was a feeling that | ocal
crews were not qualified to handl e the harvest, Robinson and Scott were
both satisfied that the quality of the | ocal harvesters' work was as good
as those previously brought over fromGlifornia; 2) in fact, the | ocal
crews worked out better because one of the difficulties in the past had
been that there were problens wth the Vessey crews wanting to | eave
early Fridays for the weekend and not show ng up again until sonetine
m d-day on Monday; 170/ and 3) Jon \Vessey had begun during this period to
thi nk about going out of the |l ettuce business the foll ow ng w nter
anyway. 171/

169. Two such forenen used by Qortaro through the spring, 1980
harvest were Margarito Domnguez and M guel Sarabia.

170. Whether this was a real problemis hotly disputed.
Franci sco Sepul veda, URWcrew represent ative and Li brado Baraj as,
presi dent of the Ranch Committee, both testified that neither Scott nor
Dominguez ever spoke to themabout an absent eei sm probl em

171. Though Vessey & . no longer provided Cortaro wth
| ettuce harvesters in 1979 and 1980, it continued to prepare Gortaro' s
harvest payrolls for those years. (Payrolls for other Cortaro enpl oyee
classifications such as tractor drivers and irrigators, were never
prepared by Vessey & (.) Vessey testified checks were issued froma
bank account in the Marana Val l ey National Bank based upon i nfornati on
provi ded fromthe Qortaro Farns'  enpl oyee i dentification forns (Resps*
39). \Messey testified that he did so because George Scott, though he
coul d handl e the | ocal farmng books, did not have the abi I ity or the
of fi ce personnel to nmanage a harvesting payrol| which was nore
conplicated. Vessey further testified that he believed Gortaro was
billed for Vessey & (.'s bookkeepi ng and ot her admnistrative work and
that paynent was nade. In addition to the payroll service, Vessey & Q.
apparently al so provided the Cortaro harvest wth a truck and stitcher
(both | eased) and a bus (owned).
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However, those sane | ocal crews were not used in the fall of
1980. \Vessey testified that this was because Cortaro, owng to
conpetition, reduced its acreage to around 120 acres 172/ and had even,
at one point, been thinking of not growng lettuce at all. It was
finally decided, according to Vessey, that wth this little |lettuce on
hand, it was not economcal for Cortaro to do the harvesting, because
there woul dn't be enough work for everyone. Instead, it was concl uded
that it would be best to enter into a customharvest arrangement wth the
Action Packi ng Gonpany, which operated in the Marana area.

Vessey testified that he had a conversation wth George Scott
followng the receipt of the petitions of his | ettuce harvesters to
return, probably in January, 1980, that he told Scott that Vessey & (o.
had received the petitions, and that Scott was nade aware that sone of
the strikers had returned in the wnter 1979-80 Inperial Valley harvest;
but that he also told Scott that in his judgnent, in viewof the
continued picketing, the strike was still on.173/ According to Vessey,
Scott had already nade up his mind to retain the | ocal news because he
was basically satisfied wth their perfornance the last two seasons.

George Scott has been enpl oyed by Gortaro since 1969 and
currently serves as its General Manager. H's duties include the hiring,
firing, transfer and |ayoff of personnel, the handling of all natters
pertaining to the grow ng of crops, and in general, the day to day
operation of the farm Scott testified that it was not necessary in the
carrying out of nost of his duties to check wth either one of the
partners but that if he did, it would be wth Robi nson nore than wth
Vessey. For exanple, wth respect to grow ng deci sions —what crops to
grow, which fields and whether to rotate —Scott testified he consul ted
frequently wth Robinson, rarely wth Vessey. According to Scott, the
only tines he woul d consult wth Vessey were over the | eases and, during
the tinme when Vessey & (. was doi ng the harvesting, over howthe | ettuce
grow ng was goi ng and how nany | ettuce harvesters woul d be needed.

Scott testified that he becane aware of the 1979 UFWstri ke
t hrough conversations wth Vessey where he | earned that Vessey & . did
not have the available crews to performthe | ettuce harvesting for the
1979 Marana harvest. Shortly thereafter —early spring of 1979 —Scott
testified that he conferred wth Q arence Robi nson and that the latter
did not favor Vessey's doing the harvest that season

172. Respondents' Exhibit 36 shows that the fall, 1980 ,
acreage 101. 8 acres, was about one half Cortaro's nornal anount.

173. Scott couldn't renenber during his testinmony, infra, if
Vessey told himthat he had hired back sone of his striking | ettuce
harvesters, but he did renenber Vessey telling himthe offer to return
was not bona fide because the picketing and sone viol ence had conti nued.
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because of the strike. Second, there had been in the past sone
dissatisfaction wth Vessey's Galifornia based crews taking off early for
the weekend and arri vi n? late the followng Mnday. As aresult of this
di scussion, Scott testified that both he and Robi nson decided to see if

| ocal crews coul d be enpl oyed to do the harvesting.

According to Scott, it was only after this prelimnary decision
to obtain local crews was nade by Robi nson and hi mthat Jon \Vessey's
advi ce was sought. Scott, in fact, testified that Vessey wanted to
continue to do the harvest but coul dn't guarantee a crew so that
utimately, it was agreed to hire the | ocal workers. Pursuant thereto,
Scott testified he hired two | ocal forenen who were able to obtain Marana
based crews for the spring, 1979 harvest. Scott also hired two Vessey
forenen, Domnguez and Sarabi a. 174/

Inthe fall of 1979 Scott testified he agai n spoke to \Vessey
and learned that the strike was still on and that crews were still
unavai | abl e so that he and Robi nson deci ded to go ahead and agai n hire
back the | ocal harvesters that had been used in the spring of 1979. In
addition, Scott testified that he was quite satisfied wth the work
qual ity of those enpl oyees, and the fall harvest confirned his confidence
inthelr ability. In fact, Scott testified that he spoke to Vessey and:
". . .we decided i mmediately after the fall crop of 1979 that we would
continue with the local people.” (TR 18, aB 8.) According to Scott, it
was an easy decision to nmake because the | abor troubl e had continued, he
had heard about sone viol ence on the picket lines, and after two
sgccessful harvests wth the | ocal workers, he was wlling to stick wth
t hem

Scott further testified that in approxi mately January of 1980,
Vessey infornmed hi mthat sone of the strikers had offered to return to
work but that in his (Vessey's) opinion, the strike was still in full
sw ng, violence continued, Vessey & . still could not supply the
necessary crews, and that Cortaro shoul d continue to use |ocal crews.
Scott testified he assuned the strike was still on but that it really
didn't natter at that point ani/]v\ay because "by this tine | didn't want
rrucQStg) do with the problens they was (sic) having out here." (TR 18,
p. .

As to the decision to |l et Action Produce cust omharvest the
cropinthe fall of 1980, Scott testified that that was his deci sion.
According to Scott, Cortaro had a small anount of |ettuce, and Action,
whi ch was harvesting in the area, had had a shortage of acreage itself
that season and was | ooking for work to fill in the gaps. This
arrangenent was beneficial to Gortaro

174, Scott testified that Domnguez worked for Gortaro from
approxi natel y 1973 —spring of 1980 and was head | ettuce supervi sor
starting in 1978. Sarabia had worked for Gortaro ever since \Vessey first
began harvesting in Arizona and al so worked in the spring and fall of
1979 and the spring of 1980.
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because it meant it coul d avoi d the expense of organizing its ow crew
for such a few nunber of acres.

Fnally, Scott testified that |ocal harvesters were not used in
the spring of 1981 either as the whole crop was sold to Bud Antl e because
the economcs | ooked better for such an arrangenent in that it all owed
the partnershi p a chance to nake noney "up front".

B.  Anal ysis and Goncl usi ons of Law

1. The Jurisdictional |ssue

The semnal case on the question of the ability of the ALRBto
renmedy unfair |abor practices even though coormtted i n anot her
jurisdictionis Mario Saikhon (1978) 4 AARB Nbo. 72. |In Sai khon, the
respondent’'s headquarters were in Holtville, Galifornia, where it
nai ntai ned at its business office enpl oyee personnel records and a
nmanagenent and clerical staff. But I1ts lettuce fields were in Arizona so
inorder to conplete its harvest, each day a conpany bus pi cked up the
| ettuce harvesters in CGalexico, Galifornia and transported themfor work
toits Arizona property; then, at the end of the working day, the bus
brought themback home to Galexico. n one particul ar day, as the bus
was ready to | eave the Arizona work-site for the return journey, one of
the enpl oyees was fired. The issue in the case was whet her the Board
| acked subject-natter jurisdiction:

. . . torenedy the unlawful layoff or discharge of an

agricul tural enpl oyee whose enpl oynent comrmenced and was
substantial ly naintained in Galifornia, whose enployer is
engaged in agriculture in this state and naintains 1ts
principal place of business here, solely because the di scharge
or layoff occurred in the state of Arizona. 1d. at pp. 3-4.

In deciding that it had such jurisdiction the Board set forth
certai n standards concerni ng the "reasonabl eness of the exercise of
jursidiction” for future cases, as follows: 1) the interest of
Galiforniain providing a forumfor its residents and in regul ating the
busi ness involved; 2) the relative availability of evidence and the
burden of defense and prosecution in one place rather than another; 3)
the ease of access to an alternative forum 4) the avoi dance of a
multiplicity of suits and conflicting adjudications; and 5) the extent to
whi ch the course of action arose out of the defendant's activities in the
forumstate.

In anal yzi ng the above factors in the context of Cortaro Farns,
| conclude that, unlike Sai khon, the record does not support a sufficient
nunber of contacts between Gortaro and the Sate of CGalifornia for the
reasonabl e exercise of jurisdiction by the ARBin this natter.
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a. The Interest of the Sate in Providing a Forum

_ ~In Saikhon, the Board found that California s special interest
in providing a forumincluded the fact that that conpany was clearly a
resident of Galifornia. It was only natural that CGalifornia jurisdi ction
woul d be asserted in Sai khon where the only real contact wth Arizona was
the situs of the discharge -—it Lust haﬁpened to have occurred in
Arizona and coul d just as easily have taken place that norning in
Galifornia. Al the other essential contacts, however, were in
Galifornia. But inthis case, Gortaro is not a resident of

Galifornia; 175/ it is an Arizona operation which farns and harvests
exclusively in that state. Its only real contact wth Galifornia,
essentially, is that enpl oynent opportunities have been denied to certain
| ettuce harvesters, sone of whomwere California residents, and who were
enpl oyed by a California conpany.

b. The Relative Availability of Evidence and the Burden of
Def ense

In Sai khon, the Board found that this factor was sati sfied
because all parties were present, and there was no cl ai mof burdensone
defense. Inthis case, Gortaro Farns is not a naned respondent, and any
renedy inposed on it; e.g. reinstatenent of \Vessey lettuce harvesters in
Ari zona based upon the rel ationship between Gortaro and Vessey & ., nay
rai se serious due process considerations.

c and d. The Ease of Access to an Alternative Forumand the
Avoi dance of (onflicting Adj udications

In Sai khon, the Board found that Arizona was an al ternative
forumbut that there was no possibility of a conflicting adjudication
because the Arizona Agricultural Enploynent Relations Act (hereafter

had been enjoined at the tine as unconstitutional by a federal
district court. However, this is no longer the case as that decision was
reversed by the Lhited Sates Suprene Court in Babbitt et al. v. Lhited
FarmWrkers National Lhion, et al. (1979) 442 US 289, 99 S . 2301,
60 L. Ed. 2d 895, when the Gourt found the Arizona statute to be
constitutional. Thus, the fact is that during the period that workers
enpl oyed in the Arizona harvest of Cortaro Farns were al |l egedly aggri eved
by the unl awful conduct of certain partners of an Arizona partnership
doi ng busi ness exclusively in Arizona, there presunably woul d have been a

175. | do not believe that the fact that the partnership's
books were naintained in and its payrol| records were nade out in
Galifornia are sufficient to confer residence inthis Sate upon Gortaro
Far ns.
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cause of action in Arizona under the AAERA 176/ The very fact that the
Arizona forumwas indeed an alternative possibility raises the question
of conflicting adjudication, the very natter the Board was concerned
about in Sai khon. 177/

e. The Extent to Wich the Cause of Action Arose in the Forum
Sate

In Sai khon, the Board noted that that conpany was a
Galifornia corporation with its principal place of business, nost of its
property, the najority of its enployees hired in, and the di scharge
arising out of its agricultural operation centered in Galifornia. In
addition, the discharge was said to be in retaliation for the enpl oyee's
protected concerted activity which occurred in Galifornia. In this case,
however, the sol e contact between the Cortaro partnership and the Sate
of Californiais the fact that said partnership agreed to contract out
its harvesting work to a Galifornia corporation. Wen that activity
ceased, 178/ so too did any further connection between the Cortaro
partnership and the Sate of Galifornia. 179/

176. |In Babbitt, the Suprene Gourt referred to the AAERA as a
"conpr ehensi ve schene for the regul ation of agricultural enpl oynent
relations. . . . The statute designates procedures governing the el ection
of enpl oyee bargai ni ng representatives, establishes various rights of
agricul tural enpl oyers and er‘rﬁl oyees, proscribes a range of enpl oyer and
uni on practices, and establishes a civil and crimnal enforcenent schene
to ensure conpliance wth the substantive provisions of the Act."

177. There is no evidence that the UFWor any i ndi vi dual
workers filed any unfair |abor practice charges against Gortaro wth the
Arizona Agricultural Enpl oynent Rel ations Board.

178. There renains for consideration whether an unfair | abor
practice, if one were coomtted here, ever occurred on California soil.
bviously, the act of not rehiring back the Vessey harvesters occurred in
Arizona where the hiring was done. The evi dence suggests that the
initial decision to use |ocal harvesters was al so nade in Arizona by
Scott and Robinson. The only theory, quite a dubious one, for arguing a
tort was commtted in Galifornia would be to assert that Jon \Vessey's
consent to an unlawful act; i.e. his going along wth Scott's plan to
hire local harvesters and not Vessey & (. workers, occurred while he was
OP tcgle_]gel ephone in his B Centro office wthin the confines of the Sate
0 i fornia.

179. The General (ounsel suggested during the hearing that the
above jurisdictional discussionis actually irrelevant in view of the
fact that all that matters is that Vessey & . is a naned Respondent ;
and that it is Vessey"s enpl oyees, covered as they are by a coll ective
bar gai ni ng agreenent when they work in Arizona, who

(Foot not e cont i nued—-
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Fnally, in assessing the interests of Galifornia in affording
a forumto its ag%rieved citizens, the nature of the transaction and
whether it was inherently destructive to enpl oyee rights nust be
considered. In so doing, | amstruck by the fact that Cortaro was a
goi ng, independent operation for a nunber of years, not a runaway shop or
a dummy cor Eor ation set up specifically to avoid Vessey's having to
rehire strikers. Nor is there evidence that Vessey decreased the crops
at his operations in Galifornia only to increase the acreage and crops
correspondingly in Arizona.

| conclude that there are insufficient enpl oynent
connections between the Sate of Galifornia and Gortaro Farns and
insufficient public interest inthat relationship to justify the ALRB s
use of its regulatory or renedial power inthis nmatter.

| amrecommendi ng the dismssal of this allegation on
jurisdictional grounds alone. But | shall proceed to further anlayze the
busi ness connecti on between these two conpanies, as if the jurisdictional
problemdid not exist, inorder to determne if ajoint enployer or alter
ego rel ati onshi p exi sted.

2. Ater Ego and Joi nt Enpl oyer |ssues

The General (ounsel's entire cases rests on the theory that
Gortaro Farns is the alter ego of or joint enpl oyer with Vessey & (o.
(Only if this kind of relationship were found to exist — and not a
customharvester or a | abor contractor —coul d the above-descri bed
jurisdictional problembe avoided.) Basically, the claimis that because
of Jon Vessey's relationship wth Gortaro, he had a | egal obligation,
once his Galifornia strikers offered to return to work, to see to it that
Gortaro used these returning workers in their future Arizona harvests.

An alter ego rel ationship woul d be one way to prove this claim
I.e. Vessey's nornal operations were changed via its alter ego, Gortaro
Farns, in order to deliberately either get rid of the union or to
di scourage uni on support. However, based upon the | egal definition of
alter ego, Cortaro cannot be said to have been in such a relationship to
Vessey & (0. because:

(Footnote 179 conti nued—>

are the alleged discrimnatees. But this viewis sustainable only were |
to conclude that Vessey & Go. and Gortaro Farns are joint enpl oyers,
which | have declined to do, infra. |f Messey and Gortaro are not | oint
enpl oyers, then the jurisdictional question is crucial because it was,
after all, Gortaro's decisions (and not Vessey's) to discontinue the use
of Vessey's harvesting crews for its Arizona harvests.
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(t)he terra "alter ego" ... is reserved for those situations in
which a successor entity is: . . . nerely a disguised
continuance of the old enployer. (dtations.) Such cases invol ve
a nere technical change in the structure or identity of the

enpl oying entity/ frequently to avoid the effects of the |abor

| ans, wi thout any change in the ownershi p or managenent. Howard
Johnson (., Inc. v. Detroit ez Jt. Bx. Bd., Hc. (1974) 417
US 249, 260 [86 LRRMI2449]. John Hnore Farns, et al. (1982) 8
ALRB No. 20, p. 4.

The General (ounsel has not convinced ne that Jon \Vessey's
individual interest, dating back a nunber of years, in a partnership
arrangenent, constituted a "D sgui sed continuance: of Vessey & Go. Nor is
there any evidence that Cortaro Farns was created or later 1nvolved a
"technical change in the structure or identity" of Vessey & Go. in order
to avoid dealing wth the UFW

_ Moreover, a second enpl oyer who is found to be the alter ego of
the first enployer is bound by the agreenent between the union and the
first enployer. 1d. Seealso, NL RB v. Tri Gor Products Inc. (10th
dr. 1980) 636 F.2d 266, 105 LRRM 3271. Certainly that woul d not be a
proper result where the Ari zona Suppl enental Agreenent covered only
Vessey enpl oyees working in the | ettuce harvest and not Cortaro tractor
drivers, 1rrigators, or other enpl oyees.

Aternatively, the General Gounsel woul d argue that Cortaro
Farns and Vessv\x & . are joint enployees. If it's all the sane
conpany, then when CGortaro decided to use |ocal harvesters, it was
essent | aI l'y taking work fromone of the conpany's divisions and
subcontracting it away to outsiders, all in an effort, the General
Gounsel woul d further argue, to puni sh workers for engagi ng in protected
activity and to avoid its obligation to bargain wth the union. Changi ng
a conpany's hiring practices, such as contracting out bargai ning unit
work, without notifying and bargaining wth the union about it first is a
violation of sections 1153(e) and (a) of the Act. Tex-Cal Land
Managenent, Inc. (1982) 8 ALRB No. 85.

In addition, under a joint enpl oyer theory, as soon as the
offer to return was received by Vesse?/. & ., Qortaro, being the sane
enterprise as Vessey & (., had an obligation to rehire the former
strikers in the Arizona harvest. (GC's Brief, pp. 105-106.)

Joi nt enpl oyer cases focus on whether two or nore busi ness
entities denmonstrate a sufficient degree of interrel atedness on a nunber
of levels to be considered a single enpl oyer under the Act. John H nore
Farns, et al., supra. Factors to be considered in establishing such
status are the interrelation of the operation, comon nanagenent of the
busi ness organi zation, centralized control over |abor relations, and
common ownership. RvcomCorporation, et al. (1979) 5 ALRB Nb. 55, rev'd
on other grounds in R vcom
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Gorporation, et al. v. AL RB, supra, Gl .App.3d __, 5dvil No.
5121. No single factor is determnative, and the Board wll not
mechani cal |y apply a given rule in naking its decision. 1d.

Ajoint enpl oyer was found i n R vcomwhere one conpany
(R verbend) owned all the stock of the other (Rvcon). The sane person
(Harris) was president and manager of both conpanies, nmade all the day to
day managenent deci sions for both conpani es, and had actual control over
the working conditions and the sel ection and transfer of enpl oyees at
bot h conpani es. Though Harris did not actually set the wages for Triple
M (a conpany under contract to R verbend and R vcomwhi ch harvested and
haul ed fruit for Rverbend to its packi ng_ house), the Board found he al so
exercised control over the terns and conditions of enpl oynent for these
workers, as well. The Board was al so i npressed wth the fact that R vcom
(the farmng operation) was so integrated wth R verbend §the har vest i ng
and ﬁacki ng operation) that the former virtually existed for the benefit
of the latter. As such, it was a single enterprise.

In Avatti Farns (1977) 3 ALRB No. 83, a joint enpl oyer was
found where there were two commonl y owned conpani es, one whi ch pl ant ed
and grew crops and the ot her whi ch harvested, packed and shipped t hose
crops, both shared the sane office, and all enpl oyees were paid out of a
common fund whi ch advanced noni es, as the need arose, to either the
grow ng corporation or the harvesting corporation. In addition, both the
farmng and harvesting operations were paid for services rendered by
receiving credits on its respective account wth the general fund.
Moreover, the chief nanagers for each entity di scussed probl ens toget her
onlan_alnmst dai |y basi s including consul tations over |abor relations
pol i ci es.

O the other hand, joint ownershi p has been held not to exist
where | abor policies were not forned and exerci sed in coomon. In Gerace
Qonstruction, Inc. (1971) 193 NLRB 645, the national Board found that two
corporations (Grace onstruction and Hel zer Gonstruction) had common
st ockhol ders and common directors and that Gerace nmanagenent had the
legal right to control and direct Helzer, but that they were not a single
enpl oyer because a critical factor of a single enterprise was mssing —
common control 180/ over |abor relations policies. Mreover, the
principal nmangerial official of Helzer, though he initially consulted the
owners of Gerace on Bol icy matters, "progressi vel?/ assuned nore
i ndependent responsibility" . . . and "is in conpl ete charge of day-to-
day operations.” 1d. at 645.

180. In Gerace common ownership was hel d not determnative
wher e requi site common control was not shown; and any such common control
nust be actual or active, as distinguished frompotential, citing Los
Angel es Newspaper Quild, Local 69, et al. (Hearst Corp.) (1970) 185 NLRB
No. 25, enf'd, (9th Ar. 1971) 443 F. 2d 1173; Pool €' s Vérehousi ng | nc.
(1966) 158 NLRB 1281; Mam Newspaper Printing Pressnen's Local No. 46 v.
NLRB (DC dr. 1963) 322 F. 2d 405.

- 106-



charge of day-to-day operations." I|d. at 645.

Furthernore, the Board noted that while both respondents shared
a common bookkeeper, separate corporate records were kept, each conpany
was a separate legal entity wth separate bank and payroll accounts, and
the two conpanies filed separate tax returns. The Board al so enphasi zed
that enpl oyees were paid different rates at both conpani es and had
separate health, welfare, and workers' conpensation | nsurance contracts.

In the present matter, Scott, as the principal manageri al
official of Gortaro, had guite a bit of responsibility and was, as in
Gerace, in charge of the day to day operations. Mst decisions were nade
by Scott alone or in consultation with darence Fobinson, rarely wth Jon
Vessey. Wiile \Vessey (al ong with Robinson) obviously had the right to
direct the activities of Cortaro, he chose not to exercise this power.
Thus, it is not incredul ous, as the General (ounsel argues, that the
decision to use local Arizona harvesters was actual |y nade by Robi nson
and Scott. Later, as MVessey testified, he was, of course, inforned about
t he deci sion and, though presumably he had the power to reverse it had he
chosen to, he deferred to their judgnent and did not oppose the idea. In
fact, Vessey confirned the basis upon whi ch whi ch Robi nson and Scott had
fornmed their opinion as to the need for | ocal harvesters —he coul d not
guarantee a work force. | do not think it is all that unusual for a
partnershi p arrangenent to exi st where one of the partners puts up the
naj or part of the investnent while | eaving the actual nanagenent of the
busi ness to the operating skills of the other partner or to the
partnership's subordinates. It would followthat such a partner woul d
also rely heavily upon the initial decision nmaki ng and recomrendati ons of
those others, as well.

Furthernore, as in Gerace, there is no evidence here that these
two conpani es kept the same banking or payrol| accounts or in any way
commngled their funds into a joint account or central fund.

Moreover, while sone (but not all) of Vessey's forenen worked
inthe Gortaro harvest, there is no evidence of any Cortaro enpl oyees
working for Vessey inthe Inperial Valley. As stated in Gerace; ...
whi | e Hel zer enpl oyees worked for Gerace on occasion, there is no
interchange of enployees . . . ." Id. at p. 646. A any rate, the
evidence 1s that It was local foremen, and not the Vessey forenmen, who
did the hiring of the local crews in Aizona.

_ Further, the General Counsel failed to prove any simlarity of
fringe benefits between Vessey and Cortaro enpl oyees whi ch woul d hel p
substantiate her claimof a joint enpl oyer.

There is also insufficient evidence inthis record for ne to
conclude that Vessey and . controlled or directed the | abor rel ations
policies of Gortaro Farns. Qortaro did not have a coll ective bargai ni ng
relationship wth the UFW Its enpl oyees —irrigators and tractor
drivers —were paid at rates determned by
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the partnership 181/ which were different fromthe rates pai d by Vessey
toits enployees inthe Inperial Valley. D fferences in rates of pay

bet ween two groups of enpl oyees enpl oyed by separate enterprises has been
held to be one factor arguing against a finding of a joint enpl oyer.

S ?nal Produce Gonpany, et al. (1978) 4 ALRB No. 3. (IHE Decision at p.
7.

The only enpl oyee group that was paid the sane at Gortaro's as
was paid at Vessey's Inperial Valley operation was \Vessey"s own | ettuce
harvesters. But these workers were at all tines enpl oyees of \Vessey &
(. and under Vessey's col |l ective bargai ning agreenent wth the UFW
Lhder that agreenent/ which did not nention Gortaro Farns, \essey
recogni zed the UFAWas the "sol e | abor organi zation representing all
| ettuce ground crew enpl oyees enpl oyed by Vessey & ., Inc., in the
Sate of Arizona." (GC Ex. 2, "Arizona Suppl enental Agreenent”). The
agreenent did not guarantee work in Arizona; It only provided that when
there was | ettuce harvesting there, \Vessey's contractual ly arrived at
rates woul d apply to the Vessey enpl oyees.

Thus, | find that General (ounsel has failed to prove an
essential ingredient of a joint enpl oyer relationship —common control
over |abor relations policies.182 | conclude that Cortaro Farns and
Vessey &3. were not joint enployers. what this case boils down to then
is the fact that Cortaro Farns, a separate |legal entity operating
exclusively in Arizona, used to utilize the enpl oyees of \Vessey & (o.,
also a separate legal entity, to harvest its lettuce crop but that that
arrangenent ended in the spring of 1979 when \essey, because of a strike
affecting its lettuce harvesters, was no | onger able to supply the
necessary |l abor. Thereafter, Cortaro decided to use |local harvesters and
continued to do so for three seasons.

Uhder these facts, relief wll not lie. Wessey & G did not
unal wful I'y subcontract or transfer bargaining unit work to any joint
errlnl oyer or alter ego;, there was not. | recommend the dismssal of this
al | egation.

181. The record does not reveal how those wage rates were set
or whet her Jon Vessey even played a role in their establishnent,

182. In making this finding, | amnot unaware that the Board
in Rvcom supra, pointed out that |ess weight shoul d be accorded to the
factor of direct control over labor relations in an agricultural setting
than in the industrial setting because of the "unique role of the farm
| abor contractor.” But | do not find this reasoning controlling here, as
Vessey and (o. was not a labor contractor for Cortaro.
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I X THE REFUSALS TO REH RE STR KERS
A \essey & (.

1. Facts

Jon Vessey testified that all his tractor drivers,
irrigators/ and sprinklers went out on strike in January, 1979 and that
their positions were filled by February of 1979. According to Vessey,
t he understandi ng he reached with these repl acenents at the tine of their
hiring was that they were going to be pernanent enpl oyees. Thus, when he
recei ved 183/ the offer to return to work in Decenber of 1979 fromhis
tractor drivers, irrigators and later his sprinklers, he had no openi ngs.
However, he testified that later there were two tractor driver and two
irrigator positions which he filled directly fromthe list of petitioning
strikers during the fall of 1980.184/ Vessey further testified that there
were no subsequent openings follow ng the rehire of the four returning
strikers and no other tractor drivers irrigators or sprinklers have been
hired since. Vessey explained that one of the reasons for the | ack of
vacanci es was because tractor drivers and irrigators, in particular,
worked cl ose to year-round and that none was laid off for any extended
period of tine;, as a consequence, there was virtually no turnover.

The parties stipulated (TR 27, p. 132) that if one, Antonio
Gsuna, were called to testify, he would testify that he was an irrigator
at Vessey & . and a striker who was returned to work pursuant to his
offer to return in Qctober of 1980 and that followng that return, he
noticed that sone irrigators were required to work nore back-to-back 24-
hour shifts than had been required prior to the strike in 1978. Gsuna
woul d al so testif% that nore of the week work was bei ng done by the
irrigators since his return than was done larior to the strike. But Gsuna
woul d not be able to testify that he hinsel f was worki ng nore back-to
Ba_ck 24-hour shifts, how many back-to-back 24-hour shifts were currently
ei ng

183. It was stipulated by the parties that the petitions to
return to work submtted by the strikers through their certified
bargai ning representative, the Lhited FarmWrkers, (GC Exhs. 60-60(c);
Appendi x Ato the Third Arended Conplaint, p. 8) were received by
Respondent. The date is mssing fromthe xeroxed copy of General Counsel
Exhibit 60, and it is unclear whether the petition was delivered on
Decenber 4, 1979 as General (ounsel clains or Decenber 12, 1979, as
Respondent naintains. |t seens |ogical that the date woul d have been
Decenber 4. See Vessey & Gonpany, Inc., supra, 7 ALRB No. 44.

184. The parties stipulated that the followng strikers in the
tractor driver and irrigator classifications were recalled to work:
Antoni o0 Gsuna, Jesus Navarro, and Javier Navarro on Qctober 10, 1980;
Rodol fo Navarro on Novenber 10, 1980.
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wor ked, or how nany peopl e were working them nor woul d he be able to
testify how nany peopl e worked themin 1978, pre-strike. Smlarly, Guna
woul d not be able to testify how nuch weed work per man or per week was
bei ng done by the irrigators now nor how mich weed work was done for
simlar periods in 1978.

It was further sitpulated that if irrigation foreman, Frank
Villegas were called to testify, he would testify that working a back-to-
back 24-hour shift was voluntary and not nandatory work.

Vessey did not think that his irrigators were working nore 24-
hour shifts in succession since the strike than before, but he indicated
it was possibl e because of changes in the croppi ng schedul e in 1981 and
1982. \Vessey explained that prior to the strike, the general work
schedul e was on a very routine basi s because the Conpan?/ had had the sane
type of cropping schedul e for nany years and knew exactly what work force
was needed to take care of those specific crops. But, according to
Vessey, since the loss of lettuce, the routine had changed and often he
was caught in a situation where he found that during periods when the
crops needed irrigation, he had ordered nore water than had earlier been
anti ci pated, thereby necessitating the doubl e-shifting of irrigator tine.
Vessey testified that after consulting wth his irrigator forenan,
Millegas, it was concluded that it was not necessary to hire additi onal
irrigators because the increase in water was only a tenporary situation
anddtgat down the line they would end up wth nore irrigators than was
needed.

Vessey also testified that weed and thin work was general |y
associated wth the | ettuce crOﬁ and that in the past, that work began in
the late fall and usual ly finished up before Christnas. Any weedi ng work
thereafter, according to Vesseil], was done by irrigators. \essey
acknow edge that he currently had irrigators doi ng work besides
irrigating such as the weeding of garlic, onions and other crops, but he
testified that he didn't think they were doing any nore work out of their
job classification than they had in the past.185/ (Vessey did not recall
exactly if he had as many irrigators working now as before the strike in
1978 but testified it was possible there were a fewless.) According to
Vessey, wth the discontinuance of the lettuce crop and the reduction of
acres farnmed, there was no need to bring back a weed and thin crew when
irrigators could do sone of the work, as they had in the past, including
the weeding and thinning of garlic and onions; thus no weed and thin
workers had been hired since the Gonpany went out of the lettuce
busi ness. Vessey further testified that when | ettuce was grown, weeders
and thi nners had approxi nately 1,200 vegetabl e acres to work on but that
after the closure, these workers woul d

185. Vessey testified that payrol| records woul d not reflect
how much tine an irrigator mght be spending on other crops; e.g.
weedi ng, because the records woul d only show the worker's main
classitication as irrigator.
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have only been necessary for around 80-90 acres of garlic and 10 acres of
onions. Additionally, Vessey testified that when he did have a weed and
thin crew he used to provide bus transportation to workers but no | onger
provi ded this service.

Juan Lucero, as a wtness for General (ounsel, testified that
he first worked for Vessey in August of 1979 doing caterpillar work,
| ater worked on the service truck, and thereafter noved equi pnent using a
small truck. In early 1981 he was laid off, recalled 10 days | ater,
wor ked for two weeks doi ng wel ding work on the packi ng shed, was again
laid off, this tine for two nonths, and was recall ed to do di scing on the
tractor. Thereafter, Lucero quit to accept a job el sewhere at better
wages.

2. Analysis and Goncl usi ons of Law

The Fourth Anended Gonpl aint al l eges in Paragraph 24(c) that at
various tines in 1979 and 1980 unfair |abor practice strikers from Vessey
& M., including tractor drivers, irrigators, and sprinkler workers,
unconditional |y offered to return to work but were refused rehire in
viol ati on of sections 1153(c) and (a) of the Act.

Inthe first place, it is essential to point out that the
nature of the UPWs 1979 strike agai nst Respondent Vessey (and Respondent
Maggi o, infra) has al ready been determned by the Board whi ch found that
sald strike, originally an economc one, becane converted into an unfair
| abor practice strike as of February 21, 1979. Admral Packing, et al.,
supra, 7 ALRB No. 43. That concl usi on renders noot Respondents' attenpts
torelitigate this matter by arguing that this was an economc strike.
Certainly, nothing in these recomended findi ngs shoul d detract fromt hat
conclusion. n the contrary, | have found that both Respondents'
unl awf ul surface bargai ning conti nued t hroughout 1980, as well. As of
Decenber 4, 1979 for Vessey and begi nning on January 22, 1980 for NMaggi o,
Respondent s were requi red, "upon receiving an unconditional request for
reinstatenment fromunfair-|abor-practice strikers, (to) reinstate themto
their forner positions and oust any repl acenent workers, if necessary, to
provi de enpl oynent for the returning strikers." (\Vessey & Gonpany, Inc.,
supra, 7 AARB No. 44 at p. 2, citing Mastro Pastics Gorp. v. NL.RB.
21956; 350 US 270, 37 LRRM2537. See al so, (ol ace Brothers, Inc.

1982) 8 AARB No. 1. Whfair labor practice strikers are accorded broader
reinstatement rights than economc strikers because they are regarded as
w t hhol di n? their labor to protest enpl oyer violations of the Act and not
sinply to force financial concessions froman unw | ling enpl oyer.

Flrudden Produce, Inc. (1982) 8 ALRB No. 42; Admral Packi ng Conpany, et
al ., supra.

The testinony in this hearing, confirned by the payroll
records, indicated that subsequent to February 21, 1979, nany repl acenent
workers were hired. Wen Respondents failed to reinstate the returning
strikers listed on General (ounsel Exhibits 59-59(g), infra, and 60-60(c)
(See al so, Third Anended Conpl ai nt,
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Appendi x A and renove the repl acenent workers hired in their stead
during the strike, it violated sections 1153(c) and (a) of the Act;
Respondent s' returning striking enpl oyees are entitled to be nade whol e
for all lost wages and ot her economc | osses resul ting from Respondent s'
unfair |abor practices. Wessey & Gonpany, supra.

A precondition for the above result is, of course, that the
strikers' offers to return were sincere and unconditional, a contention
vi gorously deni ed by both Respondents. This question, however, which
Respondent s woul d have ne deci de, has once again al so been |itigated and
decided by the Board, at |east agai nst Respondent \essey in \Vessey &
Gonpany, Inc., supra.186/ See also, (olace Brothers, Inc., supra. In
Vessey the Board found that when Vessey failed, after Decenber 4, 1979,
toreinstate its returning strikers and to renove any repl acenent workers
hired intheir stead during the strike, it violated sections 1153(c) and
(a) of the Act and that said striking enpl oyees were entitled to be nade
whol e for all |ost wages and ot her econom c | osses from Decenber 4, 1979
until the date Vessey offered themreinstatenent to their prior or
equi val ent positions. 187/

186. The lettuce harvesters' petitions offering to return to
work in the Vessey case were couched in the sane | anguage as the tractor
drivers', irrigators’ and sprinklers' petitions. (GC BExhs. 60-60(c).)
The Board found that the words "upon recall,"” the evidence of the Lhion' s
"insincerity"; e.g. agricultural sabatage or other disruption of
Respondent s' operations, the mai ntenance of a picket line narred wth
sporadi c violence, and the Lhion's failure to respond to \Vessey's
Decenber 6 letter seeking clarification did not defeat the unconditi onal
nature of the offer to return to work. The Board said that the
ramficati ons of specific instances of strike msconduct or viol ence
associated with the lai cketing and strike activity is nore appropriately
assessed at the conpliance stage. Mreover, the Board pointed out that
further evidence of the unsoundness of Respondent's insincerity argunent
was the fact that "(s)ix.of the strikers were eventually rehired and no
evi dence was i ntroduced (or excluded) that woul d have denonstrat ed t hat
the returned strikers engaged in any type of agricultural sabotage or
disruption.” Further back door attenpts to relitigate the previous
Vessey case Wil not prevail here. For exanple, Vessey testified that
workers told himthat the picket line would stay up until a contract was
signed even after the petitions to return to work were received. And it
Wil be recalled that Nassif had testified that after the UPWsubnmtted
its very first petition lists, Marshall Ganz told himthat the strike was
still on, as did Aon Smith. This is not "new evi dence" and even if it
were, it would not suffice to overturn the | egal Pri nciples set forth in
the Vessey case. See also, Admral Packing, et al., supra.

_ 187. As will be seen, infra, the legal principles
enunci ated in the Vessey case apply wth equal force to Respondent
Maggi o, as nany of the facts and contentions are the sane.
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The pur pose served by an unconditional offer to return to work
is sinply to notify the enpl oyer that the strikers are desirous of
returning to work and are not conditioning their return on any denands
they may have made before or during the strike. The right to
rei nstat enent al so does not depend upon the nmanner or formof the
workers' offer to return to work. Frudden Produce, Inc., supra, citing
NL RB v. Heetwod Trailer ., Inc. (1967) 389 US 375, 66 LRRVI2737
and Snearington Aviation Qorporation (1976) 227 NLRB 228, 94 LRRM
13947Nor doesthe |law require a worker to use any particul ar words of art
in see(l;iong reinstatement. Hatiron Material s Conpany (1980) 250 NLRB
554, 560.

Having found this to be a continuing unfair |abor practice
strike, ordinarily, it woul d be unnecessary to ascertai n whet her
Respondent failed to recall strikers offering to return to work as
vacanci es arose. Admral Packing, et al., supra. Nevertheless, as this
case was plead in the alternative, | shal | attenpt to anal yze the facts
herein as if the UPWstrike had been purely an econom c one t hroughout .

As alluded to, the reinstatenent rights of econonmc
strikers are treated differently fromthose of unfair |abor practice
strikers. Should this strike activity be characterized as econonmc, then
it is well settled that economc strikers applying for reinstatenment have
aright to bereinstated i medi atel y unl ess they have been pernanently
repl aced; thereafter, to have a continuing right to preferential hiring
and full reinstatenent upon the departure of the pernanent repl acenment or
to any egw val ent enpl oynent that becomes available. NL RB .
Heetwod Trailer ., Inc., supra;, Laid aw Gorp. (1968) 171 N.RB 1366,
68 LRRM 1252, enf'd (7th d r. 1969) 414 F.2d 99, 71 LRRVI 3054, cert,
deni ed (1970) 397 US 920, 73 LRRVI2537; Seabreeze Berry Farns (1981) 7
ALRB No. 40. Frudden Produce, Inc., supra. An enployer is not required
to make jobs avail abl e to returning economc strikers by di schargi ng
permanent repl acenents whomit had hired in order to continue its
busi ness operations during the strike. NL RB v. Mickay Radio &
Tel egraph Go. (1938) 304 U S 333, 2 LRRM610; Seabreeze Berry Farns,
supra. But if a position becones available and the returning striker is
not offered re-enpl oynent, an enpl oyer nust show a legiti nate and
substanti al busi ness reason for not rehiring repl aced economc strikers.
Patterson Farns, Inc. (1982) 8 ALRB Nb. 57, citing Laidl aw Gorp., supra.

The key question then is, given the agricultural context, when
does a repl acenent worker becone a permanent one? This natter was
addressed in Seabreeze, supra. The Board, interested in bal ancing the
needs of an enpl oyer during an economc strike to offer replacenent
workers stabl e, permanent enpl oynment wth the inportance of naintaining
the integrity of the strike weapon as a legitimate use of econom c power,
arrived at a fornula to be applied on a case-by-case basis in which:

For the season during which the enpl oyees go on strike, . . . we
shal | accept an enpl oyer's characterization of its

-113-



repl acenent workers as "pernanent” and we shall not require the
enpl oyer to prove that such offers of enpl oynent were necessary
inorder to I nduce applicants to accept enpl oynent as strike-
repl acenent s.

Ve find, however, that different conditions prevail wth respect
to subsequent seasons. Qop perishability and the need to

conpl ete a harvest or other task wth mninal work disruption are
not weighty factors when the enpl oyer hires enpl oyees to begin
work in a subsequent season. Therefore, an enpl oyer who refuses,
at the begi nning of a subsequent season, to rehire forner
econom c strikers who have nmade an unconditional offer to return
towrk wll be found in violation of section 1153(c) and (a) of
the Act unl ess the enpl oyer can denonstrate that at the tine when
repl acenent workers were hired during the strike, it was
necessary to offer the repl acement workers enpl oynent whi ch woul d
continue in the fol low ng season. 188/ 1d. at pp. 9-10.

The Board further stated that in the future, the
determnation of whether there was a necessity for the enpl oyer to offer
repl acenent wor kers enpl oynent ext endi ng beyond the season or beyond t he
end of the economc strike would be based on evi dence as to past
enpl oynent patterns and practices of the enpl oyer, including:

Its use, if any, of labor contractors; the narket, weather and
| abor conditions facing the enpl oyer and the enpl oyees at the
tine of the strike; the duration of the season; the skills
involved in the agricultural operation; and all other rel evant
factors." (Footnote omtted.) 1d., pp. 10-11.

The General (ounsel clains that Respondent did not prove that
the striking tractor drivers and irrigators were pernanently repl aced
under the criteria set forth in the Seabreeze case and that therefore,
all of themhad a right to re-enploynent in the season follow ng their
offer to return.

But Respondent argues that tractor drivers and irrigators were
full tinme and not seasonal enpl oyees; and as such, that the rights of
reinstatenent of the strikers is governed not..by Seabreeze but by the
rul e established in Kyutoku Nursery, Inc. (1977) 3 ALRB

188. O course, as pointed out by the Board in footnote 8, the
"necessity of offering enpl oynent which is to continue during a season
subsequent to the season I n which the strike began is relevant only if
t he enpl oyer begi ns t he subsequent season by hiring returning
repl acenents rather than economc strikers who have nade an uncondi ti onal
offer toreturn to work. The enpl oyer woul d violate the Act by hiring
anylgew enpl oyees before hiring the returning economc strikers." Id. at

p.
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No. 30, a nursery case. |In Kyutoku the Board noted that the enpl oynent
patterns in the nursery industry were nuch closer to the typical NLRB
case in that said industry offered year-round enpl oynent for nost of its
enpl oyees and that as a consequence, returning strikers woul d have only
had a right to preferential hiring after the departure of the pernmanent
repl acenent s).

Essentially then, the question in this case is whether the
Board in Seabreeze intended its standards to apply to all job
classifications in the typical farmng operation or whet her particul ar
job positions, because of the nature of the job duties and duration of
work, woul d be excluded fromits coverage.

Seabreeze concerned the reinstatenent rights of strawberry
har vest workers who had gone out on strike. In assessing the
reinstatenent rights of these enpl oyees, the Board found it necessary to
deviate from NLRB precedent because it determned that the federal
| egi slation was often unsuitable to the conplex realities of Galifornia
agriculture. Specifically, the Board found that the ALRA "shows
| egi slative recognition of the predomnantly seasonal nature of
agricultural work." 1d. at p. 4. The Board Decision then went on to
illustrate the differences in agriculture fromindustrial operations by
di scussing crop perishability, the need of an enpl oyer to conplete a
harvest wth mninal work disruption, the mgratory nature of
agricultural workers as they followthe harvests, the instances in whi ch
t hese workers can be replaced, and the fact that farmworkers are | ess
|ikely to expect continuing enploynent wth a particul ar enpl oyer than
industrial enployees —all indicia, of the seasonal nature of
agricul tural enpl oynent.

None of the above considerations, however, would apply to
steadi es who would in truth nore nearly resenbl e i ndustrial workers than
the average farmworker. They are generally nore skilled, harder to
repl ace enpl oyees, often wth |long enpl oynent histories wth the sane
grower. They often work full tinme or nearly so, the whol e year. 189/

For the above reasons, | do not believe the Board intended that
the Seabreeze criteria be applied to this classification of workers.
Therefore, it was not necessary for Respondent to prove —not that it was
successful in doing so 190/ —that at the tine

- 189. Though Vessey's tractor drivers and irrigators were not
“full tine" inthe industrial sense, it seens to ne they displayed enough
enpl oynent consi stency throughout the year to qualify for that
designation. (See, for exanpl e, General (ounsel Exhibits 108 and 109. )

190. \Vessey's testinony that he offered pernanent

enpl oynent or other testinony that repl acenent workers asked if they
woul d be permanent does not satisfy the Seabreeze test.
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repl acenents were hired, it was necessary to offer them enpl oynent
through the foll ow ng season. Thus, | agree w th Respondent t hat
Kyut oku, supra, woul d govern this situation 191/ and that a returning
striker would be hired only after the pernanent repl acenent |eft. 192/

Jon Vessey testified that he had a conpl ete work force of
tractor drivers, irrigators and sprinkler workers prior to his receipt of
the offers to return, and there is no evidence that in fact, avail able
openi ngs were present prior to that tine. | credit this testinony.

The evidence al so indicates that subsequent to the recei pt of
the petition lists, when job vacanci es did occur, Vessey hired off the
lists. Athough General (ounsel argues that irrigator work assi gnnents
were arranged in an effort to mnimze the nunber of returning strikers
and therefore, to discrimnate against them and that a tractor driver
posi tion shoul d have been fill ed when Juan Lucero departed, infra, |
cannot give nuch weight to these argunents. Though a prina faci e case of
discrimnation nay be said to have been nade out, Frudden Inc., et al.,
supra, Respondent carried its burden of show ng justifiable business
reasons for its actions.

Al that Gsuna's stipul ated testinony established was that sone
irrigators voluntarily worked nore back-to-back 24-hour shifts and nore
weed work was being done by irri ?at ors since ctober of 1980 than prior
tothe strike. Rut Vessey testified credibly and wthout contradiction
that owng to the lettuce closure, the croppl hg pattern changed, thereby
causing the need for nore 24-hour shifts; and that it was not necessary
to hire additional irrigators to performthe job, as apparently the extra
work was bei ng handl ed sufficiently by those volunteering to do so.

_ However, the General Gounsel also argues that irrigators were
doing work that the weed and thin crews used to perform

191. Inreferring to the reinstatement rights of the strikers
in Kyut oku, the Board speaks to what it calls the enpl oynent patterns of
nurseries. S mlarly, Seabreeze takes note of the industry pattern by
referencing Kyutoku as a case bearing upon the rights of economc
strikers in a "non-seasonal industry, such as a nursery.” (Emphasis
added.) (ld. at footnote 5.) Sill, | do not believe the Board intended
tolimt the concept of non-seasonal only to certain kinds of businesses
(such as nurseries) rather than to certain kinds of job classifications
(such as tractor drivers and irrigators), as well.

192. The application of the Kyutoku rule should only be
extended to tractor drivers and irrigators since there was convi nci ng
evi dence presented of the steady nature of their work. As to sprinklers,
however, there was no such evi dence i ntroduced.

-116-



Agai n, Respondent’'s business justification is reasonabl e and bel i evabl e,
particularly in viewof the unrebutted Jon \Vessey testinony that
irrigators had customarily done weeding and thi nning work, specifically
inthe garlic and onions, and that he no | onger provided bus
transportation. Vessey also testified wthout contradiction that there
was not enough work to recall the weed and thin crew 193/

Fnally, the General Gounsel argues that Lucero's position
shoul d have gone to a returning striker as his slot was not filled by
anyone after he left. But Lucero's own testinony nakes it clear that his
work schedul e was much too sporadic and irregular for ne to concl ude t hat
he occupied a full tine tractor driver position that would create a
vacancy in that job classification upon his departure. There is sinply
not sufficient evidence that an additional tractor driver was needed once
Lucero left, particularly in viewof the fact that there was probably a
Iﬁssler need for tractor drivers overall, owng to the di scontinuance of
the |l ettuce.

Thus, | find fromthe evidence that as to the tractor
drivers and irrigators, those that were hired after their
uncondi tional offers to return were reviewed, were hired in conformty
}N}Ih tPe Igg\(/)vfol | ow ng the departure of pernanent replacenents in the
all of 1980.

As regards the sprinklers, however, there was insufficient
evi dence presented by Respondent of the full tine nature of their duties.
They coul d have been hired back as Eer nanent repl acenents in the season
subsequent to the season in which the strike began, only if it coul d have
been denonstrated that it was necessary to offer them at the tine they
were hired, enpl oynent whi ch woul d continue through the foll ow ng season.
Seabreeze, supra. This Respondent failed to do. The fact that Jon
Vessey hired repl acenents as "pernanent workers" or that said
repl acenents desired pernmanent work does not satisfy the Seabreeze test.

B. Mggio, Inc.

1. Facts

a) FReceipt of the Ofers to Return; Establishnent of
H ring Procedures

CGarl Maggio testified that all categories of his work force
went on strike on January 20, 1979, that starting in January of 1980,
sone of his steadies —tractor drivers and irrigators —offered to return
towrk (GC Ex. 59), followed by nost of his carrot bunch harvesters,
broccoli harvesters, |ettuce workers, and weeders and thinners on March
24, 1980 (GC Exhs 59 (a) & (b)).

_ 193. This Conplaint does not concern itself wth the
reinstatenent rights of striking weeders and thinners, as that
natter was litigated in Vessey & Gonpany, supra.
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Later in April and My nost of the remaining strikers requested
re-enpl oynent (GC Exhs 59 (c)-(f)), while the final group applied
in Novenber, 1980 (GC Ex. 59 (g))¥

Uoon recei pt of these offers to return, Maggio testified he
sought sone clarification. Therefore, he wote the UFWon Narch 3, 1980
(GC Ex. 61) and received a reply which he said satisfied sone of his
questions on March 11, 1980 (GC Ex. 61(a)). However, though the UFW
assured himthat the offers to return were unconditional, Mggio
testified he didn't believe the strike was over since he was pi cketed
daily until April or early My of 1980. He also related that he had read
about a situation at Cal (oastal where a list of nanmes was given to that
conpany, the workers were put back to work, and then they wal ked out
again. But Mggi o acknow edged that he never had di scussions w th anyone
fromthe UPFWregardi ng these Cal Goastal work stoppages or about his
concern that there mght be work stoppages on his property if he were to
hire back the strikers fromthe petition |ist.

In any event, Maggio testified he did not believe he had any
| egal obligation to reinstate these petitioning workers; and the only
reason he hired the three irrigators off the Iists was because of advice
%iovcﬂ) himby his attorneys "to protect our legal position. (TR 19, pp.

As he continued to receive lists fromstrikers wanting to
return through the spring of 1980, Maggi o testified he decided to
continue what he said had al ways been the Conpany hiring policy —the
hiring (at least initially) of only those who had worked for the Gonpany
before. 195/ To be hired woul d be those workers travel ling fromone area
to another; e.g. King Aty workers going to the Inperial Valley as well
as workers wanting to transfer fromone jo.b classification to another;
e.g. a carrot worker noving to a job

194. It was stipulated by the parties that Respondent Maggi o
recei ved offers to return to work fromthe strikers (through the L,FV%’
enunerated in Appendix Ato the Third Amended Conplaint. It was al so
stipulated that of those offering to return, three, all irrigators,
received their jobs back: |saac del Ganpo on Cctober 10, 1980; Manuel

H gueroa on Qctober 10, 1980; and R cardo Leon on Novenber 11, 1980.

Juan del Canpo, striking Maggio irrigator wth the highest seniority, was
recalled to work on Qctober 2, 1980 but could not return for nedi cal
reasons.

195. As to howlong the individual had to have worked for the
Gonpany in order to be rehired, Maggio testified that it was not
necessary for hinmher to have actually worked an entire season; the
reliability of the enpl oyee was the key because he didn't want workers
wal ki ng out on hi magai n.
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in the broccoli.196/ Next to be hired would be the strikers off the
lists, followed by new hires.

Maggi o testified that he instructed his forenen to check wth
the office and not to hire off the lists of strikers offering to return
to work because they (the forenmen) woul d not have any idea as to what the
seniority nunber of the worker invol ved was; and besides, the Union was
suppl ying the Conpany wth a list of names, according to seniority, to be
hired back. For exanple, Mggio specifically remenbered telling diff
Kirkpatrick, broccoli supervisor, that if he needed nore workers, he
shoul d cone to his (Carl Maggi o's) office at which point the Conpany
woul d send out recall notices, according to seniority, which is what,
Maggi o testified, the ULhi on want ed.

b) Carrots
1) General Background

Garl Maggio testified that before the strike many nenbers of the
bunch carrot crews would finish in the Inperial Valley in My, travel to
King Aty and begin bunching the carrots there al nost i medi atel y.
Thereafter, they would go back for the carrot harvest in the Inperial
Val l ey in Novenber and woul d al so recei ve i nmedi at e enpl oynent .
General Iy, as nmany workers who travelled to King Aty and as na_n%/_ who
canme to the Inperial Valley, would be enpl oyed; and Maggi o testified the
Gonpany encour aged these workers to work in both locations. For these
workers, these was no clearly defined | ayoff period and they had
virtual |y year round jobs.

n the other hand, nany Inperial Valley carrot harvesters
declined to nmake the trip to King dty; but they, according to George
Sergios who was in charge of the grow ng and harvesting of all crops,
did not |ose .seniority and were always recalled to the Inperial Valley
harvest . Stergios also testified that

196. Maggi o was asked whet her such a worker would retain his
original date of hire in carrots so that he could bunp a | ess seni or
(systemw de) broccoli worker or would be given a new seniority date in
broccoli. Maggio testified that the situation had not yet cone up but
that he personally throught it was unfair for the carrot worker to be
abl e to displace the broccoli crew nenber. (Hring supervisor David
Edwards testified that in his opinion a person who had worked wthin a
particul ar crew |l onger than a nore junior crew nmenber woul d have superi or
seniority for recal |l purposes even though the latter had in fact worked
for the Gonpany | onger overall.)

197. The parties stipul ated that before the strike sone Mggi o
carrot bunch workers worked only in the Inperial Vall \%, sone wor ked onl y
in King dty, and sone worked in both places. Those who

(Foot not e cont i nued—)
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general ly, the sane enpl oyees cane back to the Inperial Valley year after
year, and there was very little turnover, the carrot work force being one
of the steadiest of all.198/

Hiunberto Felix for the last 6 years has been forenan of the
carrot bunch crewin both the Inperial Valley and King Gty. He
testified the Inperial Valley harvest usually occurred between the | ast
week of Novenber until May 5-May 15; in King Aty it began the | ast part
of May until the last part of Novenber. Wsually, during the harvests,
there was al ways enough work so all seniority workers were able to be
enpl oyed. Felix testified that before the strike the usual nunber of
workers in his carrot bunch crewwas 125 to 140 but that imedi atel y
after the strike, though it varied, there were probably groups of 70-80
workers. In the Inperial Valley season that started i n Novenber of 1979,
there were around 125, but sone of themleft and never came back. As to
the 1980-81 season, Felix testified he had around 105 harvesters.

However, Felix nmade it clear that the above figures for all the
seasons were constantly fluctuating because there was no gi ven day when
the entire crew showed up for work; e.g. in the 1979-80 season, though
there were 125 in the crew the nunbers naki ng t hensel ves avai |l abl e each
day for work woul d vary between 70-125. Furthernore, Felix testified that
there was no set nunber of crew nenbers that was necessary for the
harvest so that if 70 showed up, that was acceptable; and if 125 showed
up, they would still all be put to work except that there was a
possibility the entire crewmaght ultinately have had | ess work to do
that particul ar day.

The nunerical ly changing nature of the carrot crew was
corrobarated by Sergios who al so testified that carrot bunch workers
frequently drifted in and out of the carrot harvest throughout the
season. Wien asked if he ever had a situation where there were nore
peopl e applying for work in the carrot harvest than needed, Sergios
answered, not to his know edge. He was next asked

(Footnote 197 conti nued—)

worked in the Inperial Valley, regard ess of whether theK went to Ki %g
dty, woul d have had seniority over persons who only worked in King Aty
and wanted to cone to the Inperial Valley for the first tine. Inthis
way, an individual could have worked in the Inperial Valley, not gone to
King dty, but still have retained his/her Inperial Valley seniority the
foll ow ng season; and a person who worked the Inperial Valley, went to
King dty, and then cane back to the Inperial Valley al so had seniority.
Both of these classifications woul d have had seniority over a brand new
King dty hire or any King dty hire who had never cone to the I nperial
Valley. (TR 27, pp. 72-73.)

198. Supervisor Edward al so testified that the carrot
acreage had not decreased since 1978.
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whet her there was any Gonpany policy that would apply in a situation |ike
that, and he said that he was not aware of any.

2) The Srike and Subsequent Hring

Felix testified that though the entire carrot bunch crew went
out on strike in January, 1979, as nany as 1/3 returned while the 1979
season was still on. And around 60 new workers, mainly an Arab crew
were hired to fill in the open slots. Felix testified that follow ng the
:qnperiaal Val l ey harvest, the majority of these new hires went to work in
ng Adty.

In Novenber of 1979, Felix was again forenan in the I nperial
Val l ey and hi red sonewhere between 30-50 new wor kers.

Thereafter, the najority of the striking carrot bunch harvesters
(on Narch 20, 1980), submtted offers to return to work (GC Ex. 59(h)).
As regards these offers, Felix testified that Sergios had told hi mthat
sone peopl e had called the office and wanted their jobs back, but
Sergios did not give himthe names of those persons or tell himthat
they would be hired. Felix also testified that Maggio's King Aty
grower, Charlie Watts, told himto give work to those workers if they
cal | ed back because the Gonpany was short of hel p; but he too never gave
Felix alist of strikers to be rehired. In fact, Felix testified he had
never before seen a copy of the offer to return to work and was not aware
at any tine that those workers listed on the petition wanted to be re-
enpl oyed.

~ David Edwards has supervisory duties over all aspects of the
operation's hiring. He also serves as Respondent's assistant grower.
Edwards testified that his supervisor, George Sergios, nade hi maware of
the strikers' offer toreturn and told himthat if any new openi ngs
arose, strikers were to be hired over new peopl e but that repl acenent
wor kers and persons that worked in King Aty had priority over the
strikers. 199/ Edwards al so testified that Carl Mggi o specifically told
himto hire King Aty workers before the strikers. Pursuant to these
directives, Eowards testified that he infornmed Felix that strikers were
to be hired only after repl acenents and King Aty workers but that Felix
never got that far down the seniority |ist anyway. 200/

199. Edwards further testified that he authorized his forenen
to hire workers for one kind of seasonal work in their crew who had
previously worked the prior season in another category of work for
anot her crew because Sergios had told himthat this had becone Corrﬁan?/
Bol icy. According to Edwards, Stergios inforned himthat workers shoul d

e noved to other job categories in order to give themsteadier, year-
r(r)]und Ki Ed of work. Edwards testified that this was a new policy since
the strike.

200. HEdwards testified that Felix did not tell himand he was

not aware that sone of the workers Felix hired back were forner strikers,
infra, or that their names appeared on the petitions to return.
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According to Felix, in the summer of 1980 there were workers
hired in King Aty for the first tine. (Mggio had also testified to
this effect.) Felix collected a list of King Aty workers who were
wlling to cone to the Inperial Valley the next season for work 201/
(GC Ex. 64(a), last page) and turned this |ist over to the Gonpany's
general office. 202/ Felix testified that before the strike, there was
never any need to conpile such a |ist because there were al ways
sufficient workers who showed up for the fall inthe Inperial Valley. O
all the nanes conpiled, only 2 or 3 failed to show up for work that fall.

Felix also testified that he had a full crewfor the 1980-81
Inperial Valley season. Many of those hired as repl acenents were
student s who had worked on weekends or during summer vacation or workers
who had mssed part of or the entire previous harvest.203/ Many of the
workers hired as repl acenents for the 1979-80 season did not return and
of those that did, nmany never finished out the 1980-81 season. 204/

_ 201. Maggio testified it was he that nmade the decision that a
list of the 1980 summer King Aty bunch workers who were pl anning to cone
towork inthe Inperial Valley inthe fall of 1980 s houl d be nmade
because he wanted to get an idea of how nany peopl e woul d be starting the
Inperial Valley season. Though acknow edgi ng that no such |ist was ever
nade prior to the strike, Maggio testified that such a |ist was needed in
1980 because he had an unstabl e work force and he needed to know exactly
how nany wor kers he coul d count on.

202. Payrol|l clerk Esther Angulo testified that the payroll
office in King Aty for the first tine in the fall of 1980 sent her a
list of persons fromNnP dty (GC Ex. 64(a), last page) who woul d be
joining the Inperial Valley carrot harvest. As these persons arrived for
work, Angulo testified she would call the King Aty office to verify that
said individual s had worked there the season before; and she did the sanme
for persons not on the list but claimng to have worked in King dty the
precedi ng season. Angul o further testified that all the King Aty workers
{)/n”the l1st, so far as she knew, showed up for work in the Inperial
al | ey.

203. These workers retained their original seniority date.
Angul o testified, for exanple, that such would be the case of a worker
enpl oyed for but one week for the entire season. However, those strikers
returning before the general offers to return were recei ved were
apparently given not their original date of hire but the date they
returned after the strike; e.g., Mario de la Torre and Jose and R goberto
Franco of the broccoli crew (Resp's 40) and Maria Gsuna of the weed and
thin crew (Resp's 40(d)).

_ 204, Felix testified that |arge nunbers of harvesters,
i ncluding the 60 new workers, mainly Arabs, as well as many

(Foot not e conti nued----- )

-122-



Felix further testified that sone new persons were hired in the
1981 Inperial Valley carrot harvest —workers fromKing dty, sone of
whom had worked for the first tinme there in 1980 and who had never worked
inthe Inperial Valley before. 205/

c) Broccoli

The harvesting supervisor for broccoli, Qiff Kirkpatrick
testified that broccoli was grown only in the Inperial Valley and that
therke were usual ly two broccoli harvesting crews at peak, each wth 22-24
wor ker s.

Kirkpatrick testified that all of the broccoli workers struck
and in order to harvest, the Conpany hired sone workers fromthe bunch
carrot crew 206/ (initially around 18, enough to fill a snall crew and
then nore later in the season), as well as new people. The carrot
workers were told they could go back to the carrots wth no | oss of
seniority. The 1979-80 broccoli harvest was conpl et ed around February
18, 1980; and by the peak of the season the CGonpany had ful |l crews,

t hough the work tapered off towards the end.

In the 1980-81 harvest, the season renai ned strong
t hroughout, even though only one crew of 34 or 35 workers was used,
Kirkpatrick acknow edged, however, that he coul d have used nore peopl e
because sone had started to leave. In fact, Kirkpatrick testified that
his need for broccoli harvesters had actual ly increased since the strike.

(Footnote 204 conti nued—)

students, all of whomforned a crewinmmediately after the strike and
whose nanes appear on the April 13, 1980 bunch carrot harvest seniority
list (GC Ex 64(a), p. 8, no longer worked for himas of April, 1981.
In fact, as regards the largely Arab crew, Felix testifed that none of
themwere working for hi mas of Novenber, 1980.

205. It was stipulated that several persons worked in the K ng
dty bunch crewin the summer of 1981 for the first tine, had not worked
inthe Inperial Valley in the imedi ately precedi ng season, and t hen
appeared on the Inperial Valley bunch payroll for the first tine in the
1981-82 season. (TR 26, pp. 47-48, GC Ex. 105.)

206. Kirkpatrick testified that when workers | eft the carrots
to go to broccoli, they were not replaced but that possibly the
renmai ning carrot harvesters nay have had to work a little longer or the
orders mght have been reduced.
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c) The Sorinklers

Foreman N ck Daz testified that sprinklers worked
seasonably and that the Inperial Valley season began i n August and
sonetinmes lasted as long as January. Sprinklers work in the carrots,
broccoli and lettuce but only sonetinmes inthe alfalfa and not at all in
cotton. D az testified that currently there are 20-25 sprinkl ers but
t5hat before the strike, when the Conpany still had | ettuce, there were 4-
nor e.

Daz testified that the sprinklers were not working at the tine
of the strike, the season being over, and that he began hiring new
workers in August for the 1979 season, which was conpl et ed ar ound
Decenber. Thereafter no new workers were hired for the 1980 season in
that alnost all of the crewfromthe previous year showed up for work.
The one or two 207/ who failed to present thensel ves were not repl aced
because, according to Daz, there was | ess work to do in 1980 than 1979.

d) The 1980-81 Recall of Carrot Bunch Harvesters,
Broccoli Harvesters, and Sprinkl ers

Respondent sent recall letters to the sprinkler crewin
Sept enber, 1980 and to carrot and broccoli workers in Novenber and
Decenber, 1980 (G C Ex 63? after the strikers had offered to return to
work. According to payroll clerk Angulo, to be eligible for the recall
list a worker had to have worked the last day of the precedin
season. 208/ Angul o al so testified that no one was sent a recall notice
who was not on the "seniority list." (GC Ex. 64(a).) A separate
listing on the seniority list, also prepared by Ahgul o, contai ned the
nanes of strikers that did not returnto work. (GC Ex. 64(a), pp. 11-
12.) Angulo testified that she never sent recall notices to these
persons 207/ because Carl Maggio told her that recalling those that had
fini shed the season and those that were comng fromKing Aty woul d be
sufficient —the list of strikers would be utilized only if they were
needed after the others were given jobs.

. 207. nh direct examnation by Respondent, O az had
testified that there had been no openi ngs because all the menbers of
the prior crew had reported for work.

208. Angulo testified these records did not reflect how nany
ot her days during the season the individual worker woul d have worked.

209. The parties stipulated that except for the three
irrigators that were returned to work, infra, none of the other strikers
who submtted offers to return were sent recall notices by Respondent
fromthe date of the offers to the present.

-124-



Besi des those on Angul 0's seniority |ist who had fini shed the
| ast season, there was anot her group who were recall ed and rehired
regardl ess of whether they finished the season. These were the 1979-80
harvest repl acenent workers, and they were rehired so | ong as they worked
at any tine since the strike (Resps' Exhs. 40-40(e).

Felix testified specifically howthis systeminpacted upon
carrot bunch harvesters. According to him Respondent, both before and
after the strike, had sent out recall letters to workers wth seniority
telling themwhen the operation was starting up again. However, for the
Novendber, 1980 Inperial Valley season, the strikers did not receive such
| etters because they were not considered seniority workers despite the
fact they had offered to return to work in March of that year. (GC Ex
59§b).) Felix testified that the designation "seniority worker" had,
before the strike, applied to anyone who had worked that season and was
ﬁr esent at the end of the harvest. |f anyone mssed a whol e harvest,

e/ she woul d 1 ose seniority and woul d be hired back only after all the
workers fromthe seniority list had been hired back.

_ However, this changed after the strike. According to Felix,
in My of 1979 in King Aty the Gonpany gave work to any person who
hadI wor kgd_ wthin the Gonpany before. As hiring supervisor Edwards
explained it:

| believe that now since the strike, that if they have worked
for us before, whether one day or whatever, it's that they woul d
be all owed to cone back. They wouldn't be called back at their
old seniority date.

| don't know what date is put on their list. | knowthat when
they are called back, that they will be called back at the end of
the other workers that did finish the season or that did work
nost of the season. (TR 17, p. 36.)

Edwards testified that in contrast to the requi renent before
the strike, it nowdidn't natter whether this worker finished the season.
Inthis way, Edwards testified, a worker of two seasons experience in
broccoli, for exanple, could mss an entire season and still be al | owed
toreturn to work as a seniority enpl oyee.

As aresult of these changes, recall, so far as the 1980-81
carrot bunch harvest was concerned, was extended to 1979-80 repl acenent
wor kers (whet her they finished the season or not), 1980 summer King Aty
harvest ers, enpl oyees since the strike who had worked at any tine in
other categories for the Gonpany (i ncludi ng those who had mssed previ ous
harvests), and students (over 20 in nunber) who had previously worked
Sat urdays, Sundays and surmmer vacations only. These groupi ngs were all
to Ee hired back before any of the strikers, now petitioning to returnto
wor K.

As regards the broccoli, Kirkpatrick testified that at the
begi nni ng of the 1980-81 broccoli season, Miggi o sent recal |l notices
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to peopl e who had worked for himin the broccoli the prior 1979-80 season
and that two full crews were filled by Decenber 18, 1980. Kirkpatrick
testified that when individual s applied for work, they were asked to fill
out an enpl oynent application, and he woul d check it against the recal |
list for the 1980-81 season; if the applicant were not on his list, he
V\Oﬁl d itprn it over to Angul o and she was supposed to check it against the
other lists.

But again, eligibility for recall was not confined to the |ist
of those who worked in the 1979-80 season, as Kirkpatrick told forenan
Domingo de la Torre to get together a crew fromwthin the Gonpany. Sone
of these workers were not on any |ist. 210/

Kirkpatrick estimated that in the 1980-81 season, workers
returning fromthe 1979-80 season constituted around 75%of the crew the
remai nder woul d have been those that had not worked in broccoli before
but were working el sewhere for the conpany.

Kirkpatrick was asked what his instructions were for hiring
\r/]\pr kers for the 1980-81 season, and he responded that Sergios had told
im

. . Ve had to hire people who were on the recall list, and
peopl e that had worked in the broccoli before in 1979-80, and
then the other people were to cone fromthe bunch crew and t he
ggrl)nkl er crew peopl e that were Maggi o enpl oyees. (TR 18, p.

Wien asked what his instructions were as regards hiring
bacr_ tdhe strikers who had offered to return to work, K rkpatrick
replied:

V¢ weren't to hire them no. . . . The people that were
striking, we were not supposed to hire them id.

As the season progressed and vacanci es occurred,
Kirkpatrick testified that he was supﬁosed to just obtain workers who
were currently working for Maggi o or had been wor ki nP for Maggi o and were
laid off. |f these people were not sufficient to fill the vacanci es,
Kirkpatrick testified the vacancy was supposed to remai h open; no one
woul d be hired.

Kirkpatrick al so testified that Ste(?l 0s never explained to him
why strikers were not supposed to be hired and that he spoke to Carl
Maggi o about the strikers' offers to return and that Maggio said: "

.we weren't to hire them"” (TR 18, p. 76.)

210. Kirkpatrick acknow edged that sone of the workers' nanes
could not be found on the recall list even though he knew t hey had wor ked
for himbefore in broccoli or other operations. He testified his
personal know edge of the enpl oyee's prior work at Miggi e s woul d be
sufficient for hiring.
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The Fraud

Domngo de | a Torre becane one of Respondent's broccoli forenen
in the 1979-80 season and reported to Sergios and Kirkpatrick. He has
been foreman ever since. De la Torre testified he was the one that was
responsi bl e for telling workers whether there were positions available in
his cremw Wen he first started working, Sergios told himnot to hire
anyone brand new so he kept a list of persons that had worked for himin
the past and before hiring anyone, he woul d check to see if the nane
appeared on the list. |If so, he/she would be hired. De la Torre al so
testified that occasionally he woul d have to | et a worker go that he had
hi red when the Maggio office inforned himthat the records did not show
that person to have ever worked for the Conpany bef ore.

However, de la Torre's list did not include the nanes of any
01;] t he sktri king enployees; it only included individuals hired since
the strike.

De la Torre was asked if any new peopl e were hired by hi mwho
used the nanes of workers previously enployed in the broccoli crew He
took the Ffth Anendnent on the advice of counsel, was granted i mmunity
fromprosecution by the Board, and then he denied that there were. After
conferring wth counsel, he indicated he w shed to change his testinony
and admtted that he hired new persons in both the 1980-81 and 1981- 82
seasons using the nanes and social security nunbers of workers no | onger
enpl oyed by Respondent. 211/ De la Torre expl ai ned that he needed nore
wor kers because nany fromhis crewhad left. He further tetified that:
"(t)he reason was because | couldn't hire any peopl e wthout themconm ng

out on the seniority list . . . and | couldn't go to anybody, because I
was afraid of losing ny job and | just needed to have sone peopl e work
for ne in order to keep ny job. ..." (TR 28, pp. 45-46.) Accordingto

de la Torre, he did not nention to anyone fromthe CGonpany that he needed
nore workers because he had never been informed he could hire additional
harvesters; and he was afraid if he didn't get workers, he woul d be
fired. Wen the fal se nanme schene netted i nsufficient nunbers of
workers, de la Torre testified his crew just worked short, sonetines as
fewas 8 workers, and for longer hours. De la Torre also testified that
no one fromthe Gonpany had ever told himthere was a list of strikers
who had previously worked in broccoli who had offered to return to work.

_ De la Torre denied that K rkpatrick knew anyt hi ng about
this fraud though he admtted that Kirkpatrick was out in the fields
every day. But when asked if any supervisory, Mggi o per sonnel

211. It is unclear on how nany occasions de |a Torre
perpetrated this fraud. Initially, he testified that it was only 3-4
tines. But later he reluctantly admtted to at |east nine instances.
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woul d have observed new workers in his crew he remarked, "... the only
one that nmay have noticed themwas like AQiff . . ., but he never
nentioned anything to ne about that. ..." (TR 28, p. 77.)

A phonso d sneros, a wtness for the General (ounsel, testified
that he applied for work at Maggi 0's in Decenber of 1980 in broccoli and
was asked by Kirkpatrick if he had ever worked for the Conpany before.
Wen he responded, "no", Kirkpatrick told himhe couldn't hire him He
returned 2-3 dags later and was hired by de la Torre under his own nane.
Though he saw Kirkpatrick every day, K rkpatrick never spoke to hi mabout
the fact he had been hired.

According to dsneros, at sone point after he had been worki ng
inthe broccoli de la Torre approached him indicated there had been
trouble, and that he coul d conti nue worki ng for Respondent but woul d have
to change his nane and work under the nane of "Jose Luciano Qtiz".
cross-examnation, d sneros suggested that Kirkpatrick mght have known
sonet hi ng about this:

He (de la Torre) nentioned Aiff's nane. Yes. He said that ...
| couldn't work there, that something was wong wth the union

and Qiff knewabout it and I couldn't work there no nore under
ny nane. (Parenthesis added.) (TR 28, p. 109. ) 212/

d sneros testified he worked one nonth under Qtiz! nane,
Decenber of 1981, which was the | ast nonth of the season.

Anot her wtness for the General Gounsel, R chard Gari bay,
testified that he and Domingo de |a Torre were friends fromjunior high
school in 1971-72. De la Torre hired Garibay in the 1979-80 broccol i
crew where he worked fromDecenber 9, 1979-February 2, 1980 (G C Exhs.
110(a)-110(f)). He did not work the 1980-81 broccol i season. However,
records reveal that thereafter, though Gari bay was no | onger enpl oyed at
Respondent ' s, soneone that sane season used his nane and cashed payrol |
checks forging his signature. (GC Exhs Ill(a), IIl(b), 112(a), &
112(b).) This pattern was repeated i n 1982. 213/

212. Kirkpatrick testified that he remenbered d sneros from
the 1979-80 and 1980-81 broccoli season and personally hired himfor the
1981- 82 season. Wen Angul o tol d hi md sneros' nane was not on the |ist
fromthe last year, Kirkpatrick testified that he spoke to de la Torre
about it and learned that in the 1979-80 season he had used a
differentenane and social security nunber but that it was the sane
person. Kirkpatrick allowed dsneros to continue his enpl oynent.

213. The parties stipulated that the nane of R chard Gari bay

wth his social security nunber showed up on Respondent's payrol | records
as an enpl oyee in the broccoli crewin January of 1982.
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Sergios testified that he was unaware of any forenman who was
asking individual s to use nanes other than their own while working for
Respondent until this natter was brought to his attention during the
hearing. Sonetine in early January, 1982, he, Angul o, and the Conpany
attorney, Merrill Sorns, went to two different fields where two broccol i
crews were working in an effort to ascertain whether the identification
cards of workers in the field could be natched with the names on the
payrol | records. Sergios testified that he was cl ose by whil e Angul o and
Sorns checked on the identity of the workers but that he did not observe
workers di sappearing fromthe crews and not returning to work at Mggi o
Ss. 214/ Sergios also testified that no one was fired or |eft
Respondent ' s enpl oy voluntarily as a result of this investigation.

f) The Weders and Thi nners

This too was seasonal work. Tony Gsuna, the weedi ng and
thi nni ng foreman, worki ng under Dave Edwards, testified that no weedi ng
and thinning was being done at the time of the strike and that he | ater
hired for the fall 1979-80 season i n Novenber which only lasted until
January/ February. 215/ He al so testified that before the strike he
enpl oyed 40 weeders and thinners, but in the fall season after the
strike, Edwards told himto reduce the crew size, though he coul dn't
renenber the nunber, it was reduced to. In 1980-81, 30-35 were
enpl oyed. 216/

Except for 7 or 8 strikers who apparent!|y abandoned the strike
and cane back to work in Qctober, 1979, Gsuna was not aware of any ot her
strikers hired by him Nor was he ever nade aware of a list of names of
strikers who had offered to return to work. And he further testified
that Edwards never gave himany instructions about whomto hire back,
though he also testified that it was Edwards, and not he, who did the
hiring for the 1980-81 weed and thi n season.

214. Dela Torre testified a fewworkers did not show up after
General ounsel attenpted to serve subpoenas on themin the field a short
tine prior to Sergios' and the others investigatory trip but that they
returned later. Inthe interim there positions were not filled.

215. Payroll clerk Angulo testified that her records showed
the 1979-80 season to have commenced on Decenber 17, 1979 and ended on
March 18, 1980.

216. Dave Edwards testified that pre-strike, the GConpany had
had 2 crews wth 40-50 workers in each crew and during the strike the
crew si ze renai ned at 40-50; but because of the absence of 1,000 acres of
| ettuce, there was only one crew Angulo testified that payroll records
showed that the 1979-80 weed and thi n season peaked on January 19, 1980
at 46 workers and then declined to about 20 workers on the |ast day of
the season, March 18. in 1980-81, the crew size peaked on Decenber 31,
%ggg at 47 workers and then decreased to as fewas 3 or 4 on February 14,
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George Sergios testifed that wth the di sconti nuance of
| ettuce, weeders and thinners were used mainly in broccoli.217/ Wen the
broccol i weedi ng finished, the Gonpany deci ded, rather than |aying of f
the who crew, to nove sone to the carrot or broccoli harvests.

Gsuna al so testified that he was responsi ble for the fava bean
harvest. Generally, the weeders and thinners would be laid off in
January or February but woul d then cone back in April to work this
harvest . 218/ Gsuna testified that Respondent grew fava beans in 1980 and
1981 and enpl oyed 45 workers, each year, probably the sane persons. 219/

g0 The Tractor Drivers

Dave Edwards supervises the hiring of tractor drivers. Edwards
testified that he considered 5-6 of the tractor drivers to be year-round;
220/ the others filled in fromtine to tine. Edwards testified that the
peak for tractor work was Septenber until January, sonetines February,
there usual |y woul d be layoffs until June or the first of July 221/ when
recal |s woul d then take place by seniority. 222/

According to Edwards, in the year before the strike there were
as many as 15-20 tractor drivers, but since the strike, that nunber has
been reduced to 10-15, largely because of the discontinuance of the
| ettuce crop and the fact that broccoli

217. HEdwards testified less thinning was required in
broccol i because broccoli acreage was down; and in addition, broccoli
was now being planted in a stand rather than planted at 3-inch
spaci ngs.

218. (Qhers worked a short tine for Kirkpatrick in
broccoli and then were hired into fava beans. (K rkpatrick was al so
har vesti ng supervi sor for fava beans.)

219. Angulo testified that the payroll records showed an
average of 49 people working in the fava bean harvest. She al so
testified the records reveal ed an overl ap between weed and thin workers
and fava bean harvesters; e.g. the 1979-80 season where a najority of the
nanes were the sane for both classifications.

220. Wen Edwards subsequently testified as to the
"Seabreeze", infra, aspects of the case, he testified that 12-14
tractor drivers were full tine.

221. Aso in subseqguent testinony, Edwards stated that the
| ongest | ayoff was only a nonth.

222. Edwards testified there were no layoffs in January of 1981

because the (onpany planted cotton for the first tine and these workers
were needed for that crop.
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acreage has decreased a little. Edwards testified that all but 3 or 4 of
the tractor drivers went on strike, that he was able to obtai n enough
repl acenents for a full conpl enment by the peak tine around the fall
(although he also testified that he really didn't have what he coul d call
a stable group until August/Septenber, 1980), and that there were no
openings I1nthe tractor driver crewat the tine the petitions to return
was received. Edwards further testified that he had not hired any new
peopl e to do tractor driver work since the receipt of the |ist because
there had not been any openi ngs.

h) The Irrigators

Irrigator foreman Ncolas Daz at first testified that all
irrigators worked year round in all crops and that no one has had to be
laid off inthe last four years.223/ Later, however the parties
stipulated that Daz' testinony woul d be that Respondent enpl oys
approxi mately 15 steady irrigators in the Inperial Valley for the year,
10 of these are on the payrol| year-round, and the remaining irrigators
were usual ly laid off for periods of two weeks to one nonth. D az
hinsel f testified that the work force had remai ned rel atively const ant
pre-strike and afterwards, though the nunber of irrigators was slightly
down owni ng to the di sconti nuance of |ettuce.

Oaz testified that all but three irrigators went out on strike
and that it took him7-8 nonths to obtain sufficient repl acenents.

_ Irrigator foreman Daz testified that all irrigators went on
strike except for three and that it took him7-8 nonths to get sufficient
repl acenent s.

Oaz also testified he heard about the strikers' offer to
return to work but that there were no openings until the fall of 1980
when three strikers were hired back. There have been no further openi ngs
since that tine. Daz also testified that Stergios told himthat |f
extra irrigators were needed, he should report the matter to the office
and that Stergios woul d do the hiring.

2. Analysis and Goncl usi ons of Law

The Fourth Anended Conpl aint al | eges i n Paragraphs 24(a) and
(b) that at various tinmes in 1980 Maggi 0's striking tractor drivers,
irrigators, carrot bunchers, lettuce harvesters, weeders and thinners,
and broccoli workers (Appendi x A attached to Third Anended Conpl ai nt)
unconditional |y offered to return to work but that Mggi o failed and
refused to hire back these workers.

223. Sergios testified that irrigators were usually laid of f
in mddl e February-early March and recal l ed towards the end of July.
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As was the defense of Respondent Vessey, supra, Respondent
Maggi o0 argues that the offers to return were not unconditional. in that
Maggi o strikers couched their petitions to return to work in the exact
sane | anguage as the Vessey offers, this issue is controlled by the
holding in Vessey & (., supra, 7 ALRB No. 44. See also Lu-BEte Farns,
Inc. (1982) 8 ALRB No. 55 (where strikers' offers to return were not
inval idated or nade conditional by a union's failure to explicitly offer
totermnate the strike).

But Respondent argues here that additional evidence here flows
fromNassif's testinony that after the UFWgave Maggio its first list of
workers offering to return to work, Marshall Ganz, an officer of the UFW
told himthe strike was still on. Nassif also testified he heard Smth
say the sane thing. This testinony, if true, would not be sufficient to
jettison this case fromthe Vessey & Q. ratl onal e. Respondent al so
clains that newy discovered evi dence (Resps' Exhs 66 & 67) shows that
the strike was continuing and that it was not an unfair |abor practice
strike. These docunents, asumng arguendo they would qualify as "newy
di scovered evi dence” woul d not detract fromthe reasoning of the \Vessey
case either. Mreover, these letters are not binding on the question In
this case of whether bad faith bargaining transpired during the period in
question. Nor is there anything in these letters stating that the
participants were economc as opposed to unfair |abor practice strikers.
| regard this matter al so as havi ng been resol ved by Vessey & (. 224/
See al so, Admral Packing, et al., supra.

As stated earlier in the Vessey "Anal ysis" section regarding the
reinstatement of strikers, | find that Respondent Maggi o's strikers were
engaged in an unfair |abor practice strike and nade unconditional offers
toreturn to work. (GC Exhs 59(a)-59(g); Appendix Ato Third Arended
Conpl ai nt).  Wien Respondent failed to reinstate themand renove the
repl acenent workers hired intheir place, it conmtted an unfair |abor
practice. See Mari o Sai khon, supra, 8 ALRB No. 88.) But | shall
nevertheless, as | didin the case of Respondent \essey, anal yze the
reinstatenent issue as if the UFWstri ke had been an econom c one.

To begin wth, General Gounsel nmade a prina faci e case that
Respondent ' s striking enpl oyees were engaged in protected activity, that
Respondent had know edge of that activity, and that there was a causal
relationship between the protected activity and di scrimnatory conduct;
i.e. the failure toreinstate strikers unconditionally offering to return
to work after the departure of the strike replacenents and thereafter in
the foll ow ng season. Frudden Produce, Inc., et al., supra, 8 ALRB Nb.

Ié%, k_citi Eg Verde Produce Gonpany (1981) 7 ALRB No. 27 and Jackson and
rkins Rose

_ 224. BEven the nmajor case relied upon by Respondent on this
issue, Cartriseal Qorporation (1969) 178 NLRB No. 47, was al so urged (by
the sane law firm) upon the ALO and Board in support of the sane
principle in Vlessey & (. and distingui shed there (ALAD, p. 16).
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Gonpany (1979) 5 ALRB No. 20.

Except for the three irrigators who returned to work in

Qct ober / Novenber, 1980, not one of the other strikers who submtted an
uncondi tional offer to return to work was rehired by Maggi o, unless it
happend by acci dent. 225/ Absent an legitimate and substantial busi ness
justification, economc strikers are entitled to i mmedi at e rei nst at enent
totheir forner or substantially equival ent jobs, unless their jobs have
been permanently filled NL RB v. Heetwood Trailer Go., Inc., supra,
389 US 375; Frudden Produce, Inc., supra.

The burden then shifted to Respondent to prove that it woul d
have reached the sane decision in the absence of the protected activity.
Martori Brothers Ostributors v. Agricultural Labor Rel ations Board,
supra, 29 CGal.3d 721. Respondent failed to carry its burden. Rather
than provide a business justification for its failure to rehire strikers,
the evidence brought forth by Respondent showed a del i berate tanpering
wth established seniority practices in a conscious effort to circunvent
strikers' attenpts at rehire. Wat energes fromthis record is that
Maggi o intentional Iy inposed new hiring and recal|l policies which were
designed to drastically limt the strikers' access to re-enpl oynent
opportunities. The plan worked.

First, Respondent hel d down the nunber of vacancies through the
new Conpany Eol icy of hiring workers who had previously done one type of
seasonal work only into any other job category.226/ Despite Carl
Maggi 0' s assertions as to what past Conpany policy was regarding job
classification transfers, such "policy" was obviously interrupted by the
col | ective bargai ning agreenent wth the UFWthat was in effect between
My 24, 1977 and January of 1978. (GC Ex. 3.) The whole tenor of the
seniority provisions of that contract served to preserve seniority wthin
the job classification; e.g. seniority could not be used to bunp anot her
wthin an established "crewy commodity or area” (GC Ex. 3, Aticle 4H
p. 13), and workers received a seniority date wthin his or her job
classification (and crop operation) which was nai ntai ned separately.

225. Felix was the sol e forenan who seened perfectly wlling
to rehire back the strikers to his carrot crewif a supervisor had only
clearly directed himto do so. As it was, he appears to be the only
foreman to rehire forner strikers (one in 1980 and four or five in 1981,
according to his testinony); but his act in doing so had nothing to do
w th Gonpany policy and was quite fortuitous —three of the strikers
ha{ape_ned to cone by his hone; and another sent word through an enpl oyed
rel ative.

226. Bven when a carrot harvester noved fromcarrots to
broccoli, for exanple, his/her position in carrots would not be filled;
Respondent woul d require renai ning harvesters to work | onger or orders
reduced rather than hire back a striker.
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(GC Ex. 3, Supplenental Argeeraent Nunber 2.) It was al so provided
that layoffs would be in order of seniority wth the worker "having the
| east seniority being laid off first and the workers wth the hi ghest
seniority being recalled first." 1d.

Second, anot her new policy enpl oyed after the strike was in
regard to the King Aty workers. Before the strike, Inperial Valley
workers had seniority over King Aty workers who wanted to cone to the
Inperial Valley for the first tine. (Stlpulatlon TR 27, pp. 72-73.)
This changed after the strike. In fact, P dty workers vere actively
encouraged to "sign up" for the Irrperlal Val ey, as Felix did when he,
for the first tine, inquired and then wote down the nanes of Ki ng th
workers who were wlling to work in Holtville. Won arrival, these
workers were gi ven preference over returning strikers even if they had
never worked before in an Inperial Valley harvest or for that natter,
never worked in King Aty before the 1981 harvest. For exanpl e, the
parties stipulated that several 1981 first tine King Aty workers were
enpl oyed in the 1981-82 Inperial Valley bunch carrot harvest though they
had not worked in the Inperial Valley the precedi ng season.

(Sipulation, TR 26, pp. 47-48.)

These new policies enacted for the first tinme since the strike
had a profound effect upon striking enpl oyees seeking to return to work
in 1980. By redefining seniority, the Gonpany had now structured into
the rehiring process several new |ayers of enpl oyees a returning striker
woul d have to wade t hrough before being hired back -—workers fromKi ng
dty comng to the Inperial Valley for the first tine, anyone who had
worked in any job category for the Conpany before, replacenent workers
who had mssed an entire harvest the year before. Not only were these
cl asses of enpl oyees given preference over and hired over strikers
seeking to return, but the records suggest that they retained their ol d
seniority dates of hire, 227/ as well, while strikers did not.

Respondent argues that strikers were not given any jobs in
carrots because there were no vacancies. Inthe first place, it is
difficult to give nuch weight to this position because, as both Felix and
Sergios made clear, there was no such thing as a vacancy —workers
drifted in and out of the crews all season and the crew woul d expand or
retract accordingly. Besides, there was as nuch work as before. Edwards
testified that Felix had a full crewfor the entire 1980-81 season and
that carrot acreage had not decreased since 1978. in addition, Sergios
was not even famliar wth a situation arising where nore carrot
harvest ers showed up than there were avail able jobs for and knew of no
Gonpany policy that woul d

227. For exanpl e, workers mssing the end of the harvest who
had | ost their original seniority nunber, were now under the new
seniority system given their ol d nunber back.
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even cover that occurrence. 228/

Second, as Felix testified, there were vacancies in carrots as
early as Novenber, 1980 in the Inperial Valley when nany of the 1979-80
repl acenent workers did not return. Several of those enpl oyees listed in
General Gounsel Exhibit 64(a) were no |l onger enployed at the tine Felix
testified on April 9, 1981; sone had not worked there all that season.

As for broccoli, there were al so vacancies in the 1980- 81
season. But job placement went first, according to Kirkpatrick, to those
that had worked in broccoli in the 1979-80 season, even though, as he
admtted, several of these workers did not finish that season or had only
worked a few days during it. Next hired were current Maggi o workers in
other job classifications. Krkpatrick testified that as the season
progressed, there were other vacancies, but they were filled by persons
who had previously worked for Maggi e but had been laid off. There were
no other hirings after that.

As shown by de |a Torre's testinony, there were al so
vacancies in his 1980-81 crew strikers were not hired. De la Torre was
forced to | et sone peopl e go whose nanes did not appear on front office
lists; the replacenents for these workers were not strikers. 229/
Fnally, desperate for workers but aware he was not to hire back
strikers, de la Torre was forced to enpl oy new hires under fal se nanes.
oviously, Kirkpatrick, working inthe fields daily wth de la Torre,
woul d have been aware of his need for additional workers but evidently
condoned 230/ the schene rat her

228. For soneone whom Carl Maggi o had sai d forenen were
supposed to check wth before enploying new hires, Sergios,
Secretary/ Treasurer of the corporation and the person prinarily invol ved
indecisions relating to the grow ng and harvesting of all crops in the
Inperial Valley, displayed a surprising ignorance of Gonpany policy. For
exanpl e, he al so did not know whet her a seni or worker enployed only in
the Inperial Valley harvest woul d have priority in hiring in the Inperial
Val l ey over a nore junior enpl oyee but one who consistently worked 1 n
both the King Aty and Inperial Valley operations. |In fact, Sergi os was
uncertain if there was a Conpany policy relating to this subject.

229. The sane was true of Kirkpatrick who di smssed Qistavo
Luna and Mguel Sanchez but did not hire back strikers.

230. It isintersting to note that despite the fraud brought
to Kirkpatrick's attention, at [east publicly, in January of 1982, de |la
Torre renmai ned as forenan for the remai nder of the season, finishing in
March of 1982.
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than approve the hiring of petitioning strikers as repl acenents. 231/ Had
Respondent in good faith desired to conformits behavior to the law the
nanes of strikers offering to return to work woul d have been on the |i st
fromwhich de la Torre could have filled up his crew there woul d have
been no need for conceal nent or outright fraud. 232/

Wien Carl Maggio instructed his forenen to hire a "reliable
work force", it is nowclear that he neant non-strikers —workers
who woul d not walk out on himagain. | recormend that Respondent be
found in violation of sections 1153(c) and (a) of the Act.

Even had Respondent not engaged in discrimnatory tactics to
avoid hiring back strikers, it has failed to neet its burden of show ng
that it was necessary to offer jobs to repl acement workers beyond t he
season in which those workers were hired, as required of seasonal
enpl oyees under Seebreeze, supra. Carl Maggio testified that it was he
who nade the deci sion to seek pernanent replacenents, and it was his
intention that seasonal workers; e.g. carrot bunch and broccol i
harvesters, and weeders and thinners that were hired for the current
season be rehired for the followng year. In Maggie' s view all persons
enpl oyed by himat the tine the offers to return were recei ved were
per manent repl acenents for all of those who had gone out on strike. 233/
But Maggio's views and Maggi 0's intentions do not satisfy the guidelines
set forth in Seabreeze. Likewi se, Sergios' and Kirkpatrick's testinony
of their intent did not satisfy the Seebreeze requirenent either.

Sergios testified that Carl Maggi o and he deci ded t hat
per manent enpl oynent shoul d be of fered to repl acenent workers because the
nai n concern of these workers was the length of tine they woul d be
enpl oyed and whether it was a pernanent job. According to Sergios, he
was frequently asked these kinds of questions by repl acenents (at | east
100 in all categories of work) both before they were hired and
afterwards, while he was visiting the fields. He testified that nany of
the repl acenents were

231. | also credit the dsneros testinony, which | found to be
reliable throughout, that de la Torre inplied to himthat Kirkpatrick
knew about the fraud.

232. EBven after several workers had run off (for sone days) at
the sight of subpoena | aden Board agents in the fields who were
investigating de la Torre's fraud, rather than offer their work to the
strikers, Respondent chose not to fill those positions at all.

233. Inthis way, Respondent could justify its hiring policy
by asserting, as Maggio did during his testinony, that the petitioning
strikers could not replace anyone currently working but mght be hired
(after the foreman checked first wth George Sergios) before any new
wor kers woul d be enpl oyed.
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concerned about threats and viol ence and indicated that they didn't want
to work part-tine or to be laid off later on. (TR 27, p. 136.)

Sergios testified that he assured these workers that they were
pernmanent . 234/ Sergios also testified that some of the replacenments told
himthat the forenan who hired themhad offered full-tine enpl oynent.

Wen the broccoli workers struck, Kirkpatrick testified that
anong those he hired as repl acenents were carrot bunch workers on the
promse that they could return to carrots and woul d not |ose their
seniority. Krkpatrick also testified that he told themthat they woul d
be bot h pernanent nenbers of the broccoli and carrot bunch crews.

However, the fact that enpl oyees, quite understandably, were
concerned about threats and potential violence and wanted to be assured
of pernmanent enpl oynent rather than take a risk for only a short termjob
Is not probative that it was necessary for the enpl oyer to offer striker
repl acenent s enpl oynent ext endi ng beyond the season or beyond the end of
the economc strike. Even viewed as a purely economc strike, the
strikers had a right to return to work in the season follow ng their
offer to do so. Seabreeze, supra.

However, as regards the irrigators and tractor drivers, | find
that Respondent general |y enpl oyed themfull tine and not seasonally and
that returning strikers should be hired only after the pernanent
repl acenent left. Kyutoku Nursery, Inc., supra.

The parties stipulated that were irrigator foreman N ck O az
called to testify, he would testify that Miggi o Inc. had approxi mately 15
steady irrigators working in the Inperial Valley during the year and t hat
4to5 wre laid off for a period of up to tw weeks to one nont h.
Approximately 10 of the irrigators were on the payrol | year-round.

Tractor driver supervisor Edwards testified that sonmewhere
between as fewas 5-6 and as many as 12-14 of the tractor drivers worked
year round; he also testified that tractor drivers were laid off anywhere
from1l nonth - 4-5 nont hs.

Despite sone of the forenen's nunerical contradictions, it
doesn't seemto ne that full tine enpl oynent necessarily has to be twel ve
nonths a year. Irrigators and tractor drivers are traditionally
consi dered pernanent enpl oyees and not hing about their work patterns at
Ma%gi e's, including their relatively short |ayoffs, convinces ne
ot herw se.

234. Sergios testified that when he di scussed this question
wth CGarl Maggi o, no consideration was gi ven to what woul d happen shoul d
the strikers offer to return to work. Likewse, Sergios testified he
did not nention this possibility to replacenent workers when he of fered
per nanent enpl oynent .
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Daz didtestify that all irrigator positions were filled at
the tine the offers to return were received and that there were no
openings until the fall of 1980 when three strikers were hired back.
And, according to Edwards/ there were no openings for tractor drivers at
the tine the strikers offered to return to work (the operation was
acutal ly slow ng down), and there had been none since. There is no
contrary evi dence.

| find that the record supports Respondent's position that,
insofar as irrigators and tractor drivers were concerned, there were no
openings at the tine the strikers offered to return and that the only
subsequent openings —only in the irrigator classification --were
lawfully filled by the hiring of strikers follow ng the departure of the
per nanent repl acenent s.

X The Gfer to Return to Wrk of Ruben Terrenes A

Fact s

Ruben Terrones worked exclusively in the broccoli for Mggio
beginning in 1977. He, along wth the rest of his crew went out on
strike in January, 1979. Terrones testified that he deci ded he was ready
to go back to his broccoli work in Decenber of 1979 because he needed the
noney, as he had been on strike for 10 nonths. Terrones al so testified
that he was available for work as early as Septenber, 235/ havi ng resi gned
fromthe UFWaround that tine, 236/ but that he waited until Decenber
because he was asking for reinstatenent to his old job, and the season
didn't start until then.

Terrones testified that he first net UFWpara-legal H I en
Sarbird in Decenber of 1979 when he went to the Lhion's office in
Galexico for help in contacting the Conpany. Terrones testified that he
asked Sarbird to call Maggio for himto see if he could get his old job
back in broccoli because he had call ed there first but whoever answered
di d not sEeak Spanish. Sarbird later reported to himthat there was not
work for him Terrones testified that this was the first and only
attenpt he ever nmade to obtain re-enpl oynent w th Maggi o.

Terrones admtted that though he had obtai ned enpl oynent in_
both 1977 and 1978 by personal |y speaking to a broccoli forenan, he did
not followthis procedure this tine nor did he ever actually go to the
broccoli fields or the Maggio office to look for work. He

235. Terrones testified that he drew unenpl oynent
conpensation benefits during the strike and that they ran out around
August or Septenber, 1979. A that tine, he testified he contacted the
UFWfor assistance wth his unenpl oynent benefit probl em

~ 236. Terrones testified that this "resignation" was not
comuni cated to the UFWin any fashi on.
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testified the reason he did not was because he didn't have a car; but he
also testified he never asked any of the people, whomhe knew were _
wor klhngffolrdFéspondent or anyone fromthe Cal exico UFPWCfice, for a ride
to the field.

Terrones acknow edged that the UFWnever told himthe strike
agai nst Maggi o was over nor did he seek permssion fromany official to
cross the picket line and go back to work. Terrones also admtted that
though he didn't think there were pickets around the broccoli fields in
l[)_ecemz)grw of 1979, if there had been, he woul d not have crossed the pi cket

i ne.

Hlen Sarbird testified she worked for the URNfrom 1975 to
1980. In Decenber of 1979 she was enpl oyed in the Galexico field office
wor ki ng on unenpl oynent rmatters and translations. During that tineg,
Terrones net her at the office and asked her to contact Mggi o on his
behal f because he was interested in returning to broccoli work but coul d
not speak Engli sh.

_ Starbird testified that on Decenber 6, 1979 she contacted the
Maggi o of fice, 238/ first spoke to someone naned "Esther," and asked if
she or anyone in the office spoke Spani sh to which Esther is alleged to
have replied, "no." Sarbird testified she then, in English, told Esther
that she was calling on behal f of Terrones who desired to be recalled to
work in the broccoli 239/ but that Esther told her that only the broccoli
foreman, Qiff Krkpatrick, did the hiring andd for her to call back.
Sarbird testified that she did call back, spoke to a "Susan,” stated she
was calling for a worker looking for rehire 240/ and that the call was
then turned over to

237. Later during this same cross-examnation, Terrones
attenpted to alter his testinony claimng it was in error, that he had
decided in Septenber that he was no | onger part of the strike, had
resigned fromthe UFW and woul d have crossed the picket line. He
testified the UPWwoul d have no objection to his crossing the |ine and
returning to work because he was no | onger a nenber.

238. Sarbird testified she had never before contacted
Respondent on behal f of any other striker.

_ 239. She later denied she told Esther that Terrones was only
appl ying for broccoli work and testified she told Esther he just wanted
to return to work.

240. However, Sarbird s Declaration, identified as Joint
Exhibit 3, indicates that she told Susan that it was she (Sarbird), not
Terrones, who was looking for work. As regards this Declaration, it
woul d be appropriate to nention that there is sone question whether it is
I n evidence since counsel for Respondent wthdrew his stipulationtoits
adm ssi on pendi ng recei pt of the original docunent, indicating that if
the original were

(Foot not e conti nued—>
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the bookkeeper. According to Sarbird, she recogni zed t he bookkeeper' s
voice to be that of David Wl Is, whomshe recogni zed froma My, 1979
unenpl oynent conpensati on hearing i nvol vi ng anot her worker, in which she,
as UFWrepresentative, cross-examned him Sarbird testified that she
inforned Wl | s that she was calling for Terrones, 241/ who was | ooki ng for
broccoli work, but that Vélls inforned her that the Conpany wasn't
rehiring anyone who didn't finish the season | ast year 242/ as the strike
was still on; but that if Terrenes specifically requested to return and
if there were extra work |ater on after the others were hired back, he
woul d be considered. Vells was then alleged to have told her he woul d
take down the nane and address of the worker applying for rehire, which
she testified she then gave to hi m243/

Sarbird testified Terrones was not present during this second
conversation (wWwth Vlls), and she never reported the results of it back
to him |In fact, she testified she did not tell Terrones to file an
unfair | abor practices charge nor did she even discuss the possibili t%/ of
such a filing wth him she initiated the charge herself on his behal f.

Sarbird further testified that when she spoke to Wl Is, she
did not use her real nane but used the nanme "Miria"244/ because everyone
at Maggi o' s of fi ce woul d have known who she was and t herefore, woul d not
have offered Terrones any work. She later explained that actually the
only person at Maggi o who woul d have know her was Vel | s.

(Foot not e 240 conti nued—>

presented and was identical, he woul d again stipul ate the docunent into
evidence. (TR 12, pp. 70-71.) (Respondent refers to the exhibit inits
Brief.) But sinceit is not clear fromthe record that the original ever
was presented or that counsel for Respondent ever re-offered to enter any
stipulation regarding the docunent, T do not consider it to bein
evidence. However, in that the Declarati on was used extensively during
the cross-examnation, the fact that the docunent itself is not in
evidence is not a crucial natter.

241. A notine did Sarbird's Declaration indicate that
she tol d anyone during these phone calls wth three different Miggi o
enpl oyees that she was calling on behal f of Terrones.

242. In the Declaration, Sarbird declared that Vlls had told
her on the phone that recal | cards would be sent out only if there were
vacanci es "after re-hiring the scabs."

243. The declaration does not indicate that she gave Vélls
Terrones' nane and address.

244. Later in her testinony, Sarbird said she told Vl|s she
was Terrones' daughter,. "Mria Terrones."
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According to Sarbird, she did not knowif prior to 1980 the UFW
aut hori zed any persons, including Terrones, to return to work at
Maggi 0's.  Further, she never dicussed wth any UFWofficial Terrenes'
offer to return to work nor did she receive fromany such official any
assurances on Terrones' behalf that he woul d not be fined or otherw se
di sciplined for crossing the picket |ine.

David Wl |Is is Respondent's controll er and office manager, who
alsois in charge of all accounting functions. He has no connection wth
the hiring or recall or field workers. Wells testified that usually
there were at |east four Spani sh speakers around the office, includi ng
Est her Angul o.

VWl |ls testified that he could not recal |l having any t el ephone
di scussi ons with anyone applying for reinstatenent at Ma%gl 0's during the
tine frane Novenber to January 1979-80. A though he renenbered S ar b| rd
fromthe unenpl oynent conpensation hearing, he testified he coul d not
recall having any conversation wth her or a "Maria Terrones" or a
"Maria", concerning the rehire of Ruben Terrones. Nor did he recall ever
taki ng down Terrones' nane.

Esther Angul o testified that she speaks Spani sh, although
Susan, who works in the office as a receptionist, does not. It was
Angul o' s practice to refer workers inquiring about enpl oynent to a
foreman. |If the individual w shed to have the forenan tel ephone hi niher,
Angul o testified she woul d take down the nane and phone nunber and then
gi ve the nessage to the foreman; but she woul d not keep a record of the
phone cal | hersel f.

Angul o further testified that she did not recal | ever speaking
to Terrones or to anyone sayi ng she was calling on behal f of Terrones.
Nor did she knowan Hlen Sarbird or a "Maria" or renenber naki ng a
][ecord of such a phone call and turning the infornati on over to any

or enan.

B. Analysis and Goncl usi ons of Law

The Fourth Anended Gonpl aint in Paragraph 25 all eges that on or
about Decenber 6, 1979, Respondent Maggio failed and refused to recall or
rehire ex-striker Ruben Terrones because of his past participation in
protected concerted and union activity.

To begin wth, as Terrones' nane did not appear on any of the
workers' petitions offering to return to work in 1980, it being all eged
that Terrones nmade a personal offer to return prior to that tine, the
initial inquiry nust be whether Terrones intended to abandon the strike
and unconditional ly offer to return to work.

The nai n reason | have concl uded that he had not abandoned the
strike was his own testinony, despite his ineffective attenpt to change
it, that had there been a picket line at Maggi o's broccoli fields when he
reported to work, he would not have crossed it. in an attenpt to
rehabilitate his cause in viewof this admssion, he
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testified he had actual | y abandoned the strike in August or Septenber.

But if this were true, why did he testify that he applied for work in
Decenber of 1979 because he had been on strike for 10 nonths, the strike
havi ng begun around January 20, 1979? And if he were truly avail abl e for
work in the August/Septenber tine frane, why did he not apply for sone
kind of a job at that tinme? Mreover, if he had resigned fromthe Uhion
245/ or was contenpl ating resigning around that tine, why did he continue
to ask the UPWfor assistance in securing unenpl oynent i nsurance and
rehire wth Mggi 0?

Even if Terrones had intended to nmake an unconditional offer to
return, his node of conveying sane to Respondent was not adequate. In
the first place, he nade no attenpt to contact the proper personnel that
custonmarily woul d handl e such matters. He did not speak to a broccoli
foreman, though he had used this nethod to obtai n enpl oynent in both 1978
and 1979, nor did he personally go to the Maggi o fields or the Maggi o
office. In Certain-Teed Products Gorp. (1966) 161 NLRB 88, 63 LRRM 1256,
aff'd, 387 F.2d 639, the NLRB hel d that proper application for work nust
be made to the person who has the authority to do the hiring. The Board
noted that after only one contact, the forner enpl oyee nade no further
effort to obtain enploynent. In this case, Terrones' only effort was a
phone call on one occasion to Maggi 0's general offi ces.

_ ‘Second, the General Counsel did not prove to ny
satisfaction that Sarbird conveyed to Muggi o personnel an
uncondi tional offer to return to work on behal f of Terrones.

Starbird testified she nade it cl ear she was calling on behal f
of Terrones. It is difficult tocredit this statenent. There is a
serious question whether Terrones was ever nentioned to Conpany officials
as, for one thing, there is no reference of it in Starbird's signed
Decl aration. This may be because Sarbird had nore than one purpose in
calling Respondent’'s office at the start of the broccoli season. As the
para-| egal who was coordi nati ng unenpl oynent insurance clains, Sarbird
woul d have al so been i nt erest ed to know whet her in fact, there was goi ng
to be work available at Mggi o's, as apparently clained by it before
unenpl oynent conpensation (ECD) officials. Wen asked why she cal | ed
Maggi o on that day on behal f of Terrones, Sarbird replied:

. . The peopl e had seen that the broccoli had al ready started,
and Maggi o had, in fact, witten to the unenpl oynent office and
told themthat there was work available and that, therefore, they
shoul d deny anybody who used to work at Maggi o unenpl oynent on
the grounds that work was availabl e at Maggi o, and when | spoke
to M. Terrones and he indicated that he would be willing to

245, This assunes arguendo the resignation was effective,
which it could not have been since the UFWwas never infornmed of it.
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return to work and wanted to call them | thought that woul d
be a good tine to test the waters and see if they really
intended to offer anyone work. (TR 12, p. 42.)

As Sarbird clearly had in mnd a |arger class when she called
on behalf of Terrones, it is quite possible, as her Declaration
i ndi cated, that she told Maggi o personnel she was cal ling on behal f of
herself (and not Terrones). This idea gains even nore support by the
fact that Sarbird used a fal se name —whi ch nane is not cl ear —when
speaking to V&l | s 246/ because, based upon her prior experience wth him
she nust have known that he woul d connect her wth the UPWs unenpl oynent
i nsurance section. If she were calling only for Terrones, it seens to ne
she woul d have been nore prone, despite her apparent perception of his
hostility to her, to use her real nane since 1t woul d not have concerned
an unenpl oynent benefit matter. Furthernore, the Declaration did not
state that she specifically asked Wl Is that Terrones be reinstated or
that she left his nane and address with VI | s.

For all these reasons, the General Gounsel has not convi nced ne
that thie offer was properly communi cated to Respondent; and if
Respondent was unaware of an offer on the part of one of its enpl oyees to
_re'([j_ur _ndt oI work, there could, obviously, be no duty to rehire such an
i ndi vi dual .

Thus, the evidence suggests that though Terrones had a general
idea that he wanted to return to work, he was not certainin his own mnd
that the offer was unconditional; and in an?; event, he did not take the
necessary steps that woul d have ordinarily been required to appropriately
seek rehire. | recommend the dismssal of this allegation.

XN. THE ReEMEDY

Based on the record as a 'whol e, | have concl uded t hat
Respondent s Maggi o, Vessey and Martori have viol ated sections 1153(e) and
(a) of the Act by their refusals to bargain in good faith, continuing the
acts and conduct whi ch was found by the Board to be unalwul in Admral
Packing, supra, 7 ALRB Nb. 43. But in terns of over what period of tine
the renedy 1s torun, the results are slightly different. In the case of
Respondent s Maggi o and Vessey, this case traced their bargai ning history
fromDecenber 7, 1979 until Mirch 23, 1981, the first day of the hearing
inthis proceedi ng. However, as to Martori, though a.simlar history was
revi ened here, the Board had neanwhile, in a parallel case in the

246. Starbird testified that she recogni zed Vél|s' voi ce when
he identified hinself as the bookkeeper. But in her Declaration she
stated that WlIs refused to identify hinself at all.
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sense of overlappi ng periods of bad faith bargai ning al |l egations,
concluded that Martori had engaged i n surface bargai ni ng through May 21,
1980, and ordered nmake whol e from Novenber 20, 1979, until My 21, 1980,
and thereafter, until Respondent commenced good faith bargaini ng.
Martori Brothers, supra, 8 ALRB No. 23. 247/

| have al so concl uded that Respondent s I\Aagi(gi 0 and \essey
refused to reinstate the unfair | abor practice strikers who had nade
uncondi tional offers to return to work in violation of sections 1153(c)
and (a) of the Act. The appropriate renedy for the strikers seeking to
return to work is i medi ate relnstatenent regardl ess of any | ack of
vacanci es due to replacenent hiring. Several seasons have now passed
since the offers to return were nade, and Respondents' payrol| records
show that the repl acenent workers, whether hired before or after the
strike was converted into an unfair |abor practice strike, did not return
inlarge nunbers the next season. |If the strikers were replaced after
the economc strike was converted into an unfair |abor practice strike,

it is clear that the strikers woul d have had an absol ute right to

i medi at e reinstat enent upon naki ng unconditional offers to return. Even
if the replacenment enpl oyees were hired before inpasse was decl ared and
the strikers were thus not entitled to i nmedi ate rei nstatenment, the

evi dence establ i shes that, due to turnover between seasons, Respondents
had vacanci es at the begi nning of the 1980-81 and 1981-82 seasons whi ch
they could have filled by hiring strikers who had nade unconditi onal
offers to return to work during 1980. Lu-Bte Farns, Inc., supra, 8 ALRB
No. 55, pp. 3-4. Moreover, viewng this strike only as an economc one,
under Seabreeze, supra, even wthout the seasonal turnover, the strikers'
reinstatement in the season imediately followng their offer to return
woul d be required. 248/ Id.

247. During the hearing in the present case, General Counsel
aﬂreed that surface bargaining up to My 21, 1980 had been litigated in
the above case and that her claimfor nake whol e covered the period
subsequent to May 21, 1980.

248. However, the lettuce harvesters offering to returnto
wor k shoul d be excluded fromany renedy because | have found, supra, that
those jobs were el imnated when Maggi o, for non-di scrimnatory reasons,
ceased growng lettuce inthe Inperial Valley. A lawful justification
for refusing to reinstate striking enpl oyees is where the strikers' jobs
have been el imnated for "substantial and bona fide reasons other than
considerations relating to labor relations.” NL.RB v. H eetwood
Trailers ., supra, 389 US 375 66 LRRM2737. S mlarly, other job
classifications, such as sprinklers, weeders and thinners, tractor
drivers, and irrigators nay have |ikew se been affected by the
elimnation of the |ettuce crop. However, | amunable to accurately
determne how many job | osses can be attributed directly to the cl osure
and for what period of tine. | leave this question to the conpliance
process.
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Therefore, in viewof Respondents' refusal to bargain in good
faith and Respondents' (Maggi o and Vessey) acts of discrimnation agai nst
strikers seeking to return to work, | shall order that Respondents
bargain in good faith wth the UAW249/ and nake whol e thel r enpl oyees

for all |osses of pay and other economc |osses they have suffered. See
Mari o Sai khon, Inc. (1982) 8 ALRB No. 88.

249. A though Respondent Martori no |onger operates wthin the
Sate of Galifornia, it is not clear that it and the UFWwoul d have
not hing to negotiate over should the parties once agai n engage in

col l ective bargaining. | amtherefore ordering it too, upon request, to
bargain wth the UFW
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RECOMENCED CREER

By authority of Labor (ode section 1160.3, the Agricul tural
Labor Relations Board (ALRB or Board) hereby orders that Respondent Joe
Maggio, Inc., its officers, agents, successors, and assigns shall:

1. GCease and desi st from

(a) Failing or refusing to bargain collectively in good
faith wth the United FarmVWrkers of Awerica, AFL-Q O (UAW wth respect
to wages, hours, and other terns and conditions of enploynent of its
enpl oyees, or the ne?otl ation of an agreenent covering such enpl oyees, or
in any other manner failing or refusing to so bargain with the UFW

(b) Failing or refusing to reinstate striking workers who
offer, or who have offered, to return to work because of their strike
activity or union activity.

o (c) Inany like or related nmanner interering wth,
restraining, or coercing agricultural enployees in the exercise of those
EI gh‘;s guarant eed by section 1152 of the Agricultural Labor relations Act
Act).

2. Take the followng affirnative actions which are deened
necessary to effectuate the policies of the Act:

(a) Woon request, neet and bargain coll ectively in good
faith wth the UFW as the certified exclusive collective bargai ni ng
representative of its agricultural enpl oyees, with respect to said
enpl oyees' rates of pay, wages, hours of enploynment, and other terns and
condi tions of enploynent, and if agreenent Is reached, enbody such
agreenent in a signed contract.

(b) Mike whole its agricultural enpl oyees for all | osses
of pay and ot her econom c | osses the?; have suffered as a result of
Respondent's failure and refusal to bargain in good faith wth the URW
such anmounts to be conputed i n accordance wth established Board
precedents, plus interest thereon, conputed in accordance wth the
Board's Decision and OQder in Lu-Ete Farns, supra. The nmake whol e
period shall extend fromFebruary 21, 1979, until Decenber 7, 1979, and
fromDecenber 7, 1979, until the date on whi ch Respondent commences good
faith bargai ning with the UFWwhich results in a contract or bona fide
| npasse.

(c) Cfer toall of its enpl oyees who went on strike in
January of 1979 (with the exception of |ettuce harvesters) and thereafter
nade unconditional offers to return to work at various tines in 1980, as
listed in Appendix Ato the Third Arended Conpl aint herein, full and
imedi ate reinstatement to their forner or substantially equival ent jobs
wthout prejudice to their seniority rights or any other enpl oynent
rights and privileges and reinburse themfor all |osses of pay and ot her
econom c | osses t hey
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have suffered as a result of Respondent's failure or refusal to rehire
themafter the receipt of their unconditional offers to return to work,
rei nburserment plus interest to be made in accordance with the establish
Board precedents, plus interest thereon, conputed in accordance wth the
Board's Decision and Qder in Lu-Ete Farns, Inc., supra.

(d) Preserve and, upon request, nake available to this
Board or its agents, for examnation, photocopying, and ot herw se
copying, all payroll records, social security paynment records, tine
cards, personnel records and reports, and all other records rel evant and
necessary to a determnation, by the Regional Drector, of the amounts of
nakewhol e and interest due under the terns of this Qder.

(e) Sgnthe Notice to Agricultural Enpl oyees attached
hereto and, after its translation by a Board agent into all aﬁpropriate
| anguages, reproduce sufficient copies in each | anguage for the purposes
set forth herei nafter.

(f) Ml copies of the attached Notice, in all
appropri ate | anguages, wthin 30 days after the date of issuance of this
Qder, to all agricultural enpl oyees enpl oyed by Respondent at any tine
during the period from Decenber 7, 1979, until the date on which the
said Notice is nailed.

(g) Post copies of the attached Notice, in all
appropriate | anguages, in conspi cuous places on its property for 60 days,
the period(s) and place(s) of posting to be determned by the Regi onal
Orector, and exercise due care to repl ace any Noti ce whi ch has been
al tered, defaced, covered or renoved.

_ (h) Provide a copy of the attached Notice to each
enpl oyee hired by Respondent during the 12-nonth period fol | ow ng the
date of issuance of this Oder.

(i) Arrange for a representative of Respondent or a Board
agent to distribute and read the attached Notice, in all appropriate
| anguages, to all of its agricultural enpl oyees on cor‘rﬁany tine and
property at tinme(s) and place(s) to be determned by the Regi onal
Orector. Followng the reading, the Board agent shall be given the
opportunity, outside the presence of supervisors and nanagenent, to
answer any guestions the enpl oyees nay have concerning the Notice or
their rights under the Act. The Regional Drector shall determne a
reasonabl e rate of conpensation to be pai d by Respondent to all nonhourly
wage enpl oyees in order to conpensate themfor tine |ost at this readi ng
and during he questi on-and-answer peri od.

(j) Notify the Regional Drector in witing, wthin 30
days after the date of issuance of this Oder, of the steps Respondent
has taken to conﬁly wthits terns, and continue to report periodically
th(ﬁ_reaftder, at the Regional Drector's request, until full conpliance Is
achi eved.
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TT 1S FURTHER GRCERED that the certification of the United
FarmWrkers of Anerica, AFL-AQ as the exclusive collective bargai ni ng
representative of the agricultural enpl oyees of Joe Maggio, Inc., be and
itdhereby is extended for one year fromthe date of the issuance of this
or der.
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RECOMVENDED CROER

By authority of Labor Code section 1160.3, the Agricul tural
Labor Rel ations Board (ALRB or Board) hereby orders that Respondent
V(heslsley & Gonpany, Inc., its officers, agents, successors, and assigns
shal | :

1. GCease and desi st from

(a) Failing or refusing to bargain collectively in good
faith wth the United FarmVWrkers of Awerica, AFL-Q O (URW wth respect
to wages, hours, and other terns and conditions of enpl oynent of its
enpl oyees, or the negotiation of an agreenent covering such enpl oyees, or
inany other manner failing or refusing to so bargain wth the UFW

(b) Failing or refusing to reinstate striking workers who
offer, or who have offered, to return to work because of their strike
activity or union activity.

o (c) Inany like or related nanner interering wth,
restraining, or coercing agricultural enpl oyees in the exercise of those
EI gh’;s guar ant eed by section 1152 of the Agricultural Labor relations Act
Act).

2. Take the followng affirnati ve acti ons which are deened
necessary to effectuate the policies of the Act:

(a) Won request, neet and bargain coll ectively in good
faith wth the UFAW as the certified excl usive coll ective bargai ni nhg
representative of its agricultural enpl oyees, with respect to said
enpl oyees' rates of pay, wages, hours of enploynment, and other terns and
condi tions of enploynent, and if agreenent Is reached, enbody such
agreenent in a signed contract.

(b) Mike whole its agricultural enpl oyees for all | osses
of pay and ot her economc | osses they have suffered as a result of
Respondent ' s failure and refusal to bargain in good faith wth the UFW
such anmounts to be conputed i n accordance wth established Board
precedents, plus interest thereon, conputed in accordance with the
Board' s Decision and Oder in Lu-Ete Farns, supra. The nake whol e
period shall extend fromFebruary 21, 1979, until Decenber 7, 1979, and
fromDecenber 7, 1979, until the date on whi ch Respondent commences good
faith bargai ning wth the UFWwhich results in a contract or bona fide
| npasse.

(c) dfer toall of its enpl oyees who went on strike in
January of 1979 (with the exception of |ettuce harvesters) and thereafter
nmade unconditional offers to return to work at various tines in 1980, as
listed in Appendix Ato the Third Arended Conpl aint herein, full and
imedi ate reinstatement to their former or substantially equival ent jobs
wthout prejudice to their seniority rights or any ot her enpl oynent
rights and privileges and rei nburse themfor all |osses of pay and ot her
econom c | osses t hey
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have suffered as a result of Respondent's failure or refusal to rehire
themafter the receipt of their unconditional offers to return to work,
rei nbursenent plus interest to be nade in accordance wth the establish
Board precedents, plus interest thereon, conputed i n accordance wth the
Board' s Decision and Qder in Lu-Ete Farns, Inc., supra.

(d) Preserve and, upon request, nake available to this
Board or its agents, for examnation, photocopying, and ot herw se
copyi ng, social security paynent records, tine cards, personnel records,
all payroll records and reports, and all other records rel evant and
necessary to a determnation, by the Regional Drector, of the amounts of
nmakewhol e and i nterest due under the terns of this Oder.

(e) Sgnthe Notice to Agricultural Epl oyees attached
hereto and, after its translation by a Board agent into all appropriate
| anguages, reproduce sufficient copies in each | anguage for the purposes
set forth hereinafter.

(f) Ml copies of the attached Notice, in all
appropriate |languages, wthin 30 days after the date of issuance of this
Qder, to all agricultural enpl oyees enpl oyed by Respondent at any tine
during the period from Decenber 7, 1979, until the date on which the
said Notice is nailed.

(g) Post copies of the attached Notice, in all
appropriate | anguages, in conspi cuous places on its property for 60 days,
the period(s) and place(s) of posting to be determned by the Regional
Drector, and exercise due care to replace any Notice whi ch has been
altered, defaced, covered or renoved.

(h) Provide a copy of the attached Notice to each enpl oyee
hi red by Respondent during the 12-nonth period fol |l ow ng the date of
I ssuance of this Qder.

(i) Arrange for a representative of Respondent or a Board
agent to distribute and read the attached Notice, in all appropriate
| anguages, to all of its agricultural enpl oyees on conﬁany time and
property at tine(s) and place(s) to be determned bx t he Regi onal
Orector. Followng the reading, the Board agent shall be given the
opportunity, outside the presence of suEervi sors and nanagenent, to
answer anﬁ guestions the enpl oyees nmay have concerning the Notice or
their rights under the Act. e Regional Orector shall determne a
reasonabl e rate of conpensation to be paid by Respondent to all nonhourly
wage enpl oyees in order to conpensate themfor tine lost at this readi ng
and during he question-and-answer peri od.

(j) MNotify the Regional Drector inwiting, wthin 30
days after the date of issuance of this Oder, of the steps Respondent
has taken to conply wth its terns, and continue to report periodically
thﬁ_reaféer, at the Regional Drector's request, until full conpliance Is
achi eved.
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ITIS FURTHER CRDERED that the certification of the United
FarmVrkers of Amrerica, AFL-A Q as the excl usive coll ective bargai ni ng
representative of the agricultural enpl oyees of \Vessey & Gonpany, |Inc.,
b;e aﬂd it ger eby is extended for one year fromthe date of the I ssuance
of this order.
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RECOMENCED GREER

By authority of Labor Gode section 1160.3, the Agricul tural
Labor Rel ations Board (ALRB or Board) hereby orders that Respondent
Martori Brothers Dstributors, its officers, agents, successors, and
assi gns shal | :

1. GCease and desi st from

(a) Failing or refusing to bargain collectively in good
faith wth the Lhited FarmVrkers of Awerica, AFL-Q O (UAW wth respect
to wages, hours, and other terns and conditions of enploynent of its
enpl oyees, or the ne?otl ation of an agreenent covering such enpl oyees, or
in any other manner failing or refusing to so bargain wth the UFW

o (b) Inany like or related nanner interering wth,
restraining or coercing agricultural enployees in the exercise of those
EI gh;s guaranteed by section 1152 of the Agricultural Labor relations Act

Act).

2. Take the followng affirnmati ve acti ons which are deened
necessary to effectuate the policies of the Act:

(a) Won request, neet and bargain col |l ectively in good
faith wth the UFW as the certified exclusive col |l ective bargai ni ng
representative of its agricultural enpl oyees, wth respect to said
enpl oyees' rates of pay, wages, hours of enploynent, and other terns and
conditions of enploynent, and if agreenent 1s reached, enbody such
agreenent in a signed contract.

(b) Mike whole its agricultural enpl oyees for all |osses
of pay and other economc | osses theg have suffered as a result of
Respondent's failure and refusal to bargain in good faith wth the URW
such amounts to be conputed in accordance w th established Board
precedents, plus interest thereon, conputed in accordance wth the
Board's Decision and Oder in Lu-Ete Farns, supra. The nake whol e
period shall extend fromFebruary 21, 1979, until My 21, 1980, and from
May 21, 1980, until the date on whi ch Respondent commences good faith
bargai ning wth the UFWwhich results in a contract or bona fide i npasse.

(c) Preserve and, upon request, nake available to this
Board or its agents, for examnation, photocopying, and ot herw se
copying, all payroll records, social security payment records,tine cards,
personnel records and reports, and all other records rel evant and
necessary to a determnation, by the Regional Drector, of the anounts of
nakewhol e and interest due under the terns of this Qder.

(d) Sgnthe Notice to Agricultural Epl oyuees
attached hereto and, after its translation by a Board agent into all
appropriate | anguages, reproduce sufficient copies in each | anguage for
the purposes set forth hereinafter.
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(e) Mil copies of the attached Notice, in all
appropriate | anguages, wthin 30 days after the date of issuance of this
Qder, to all agricultural enpl oyees enpl oyed by Respondent at any tine
during the period for My 21, 1980, until the date on which the said
Notice is nailed.

(f) Post copies of the attached Notice, in all
aﬁpr opriate | anguages, in conspi cuous places on its pr oBertK for 60 days,
the period(s) and place(s) of posting to be determned by the Regi onal
Orector, and exercise due care to replace any Notice whi ch has been
altered, defaced, covered or renoved.

~ (g) Provide a copy of the attached Notice to each
enpl oyee hired by Respondent during the 12-nonth period fol | ow ng the
date of issuance of this Qder.

(h) Arrange for a representative of Respondent or a Board
agent to distribute and read the attached Notice, in all appropriate
| anguages, to all of its agricultural enpl oyees on conpany tine and
property at tinme(s) and place(s) to be determned bK t he Regi onal
Orector. Followng the reading, the Board agent shall be given the
opportunity, outside the presence of suEervi sors and nanagenent, to
answer anﬁ guestions the enpl oyees nay have concerning the Notice or
their rights under the Act. e Regional Orector shall determne a
reasonabl e rate of conpensation to be paid by Respondent to all nonhourly
wage enpl oyees in order to conpensate themfor tine lost at this readi ng
and during he question-and-answer peri od.

(i) MNotify the Regional Drector inwiting, wthin 30
days after the date of issuance of this Oder, of the steps Respondent
has taken to conply wth its terns, and continue to report periodically
thﬁ_reaf;[jer, at the Regional Drector's request, until full conpliance Is
achi eved.

ITIS FURTHER CRDERED that the certification of the United Farm
VWrkers of Anerica, AFL-AQ as the exclusive col | ective bargai ni ng
representative of the agricultural enpl oyees of Martori Brothers
Ostributors, be and it hereby is extended for one year fromthe date of
the issuance of this order.

DATED February 7, 1983

MARV N J. BRENNER
Admini strative Law Judge
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NOT CE TO AGR QLTURAL EMPLOYEES

After investigating charges that were filed in the B Gentro dfice, the
General ounsel of the Agricultural Labor Rel ations Board i ssued a
conplaint that alleged that we had violated the law After a hearing at
whi ch each side had an opportunity to present evidence, the Board found
that we did violate the law by bargaining in bad faith wth the UFW
regarding a coll ective bargai ning agreenent and by refusing to rehire
strikers. The Board has told us to post and publish this Notice. V¢
wll do what the Board has ordered us to do. V¢ also want to tell you
that the Agricultural Labor Relations Act is alawthat gives you and al |
farmworkers these rights:

To organi ze your sel ves;
To form join or heIB uni ons;
To vote in a secret ballot el ection to decide whether you want a
uni on to represent you;
To bargain wth your enployer to obtain a contract covering your
wages and wor ki ng condi tions through a union chosen by a najority of
the enpl oyees and certified by the Board,
5. To act together wth other workers to help or protect one
anot her; and
6. To decide not to do any of these things.

> wbhe

Because it is true that you have these rights, we promse that:

VE WLL MOT do anything in the future that forces you do do, or stops
you fromdoing any of the things |isted above.

VEE WLL neet wth your authorized representatives fromthe UFW at their
request, for the purpose of reaching a contract covering your wages,
hours, and conditions of enpl oynent.

VEE WLL nake whol e al | of our enpl oyees who suffered any economc | osses
as aresult of our failure and refusal to bargain in good faith wth the
UFWsi nce Decenber 7, 1979.

VEE WLL NOT fail or refuse to hire or reinstate, or discrimnate
agai nst any enpl oyee because he or she exercises any of these rights,
including the right to strike.

VEE WLL offer reinstatenent to all strikers who unconditionally offered
toreturn towork wth us into their previous jobs or to substantially
equi val ent jobs, wthout |oss of seniority or other rights and
privileges, and we wll reinburse each of themfor all pay and ot her

noney plus interest they | ost because we refused to reinstate themor
rehire them

Dat ed: JCE MG Q INC

(Represent ati ve) (Title)

(a)



If you have a question about your rights as farmworkers or about this
Notice, you nay contact any office of the Agricultural Labor Rel ations
Board. (nhe office is |ocated at 319 Véternman Avenue, H GCentro,
Galifornia 92243. The tel ephone nunber is (619) 353-2130.

This is an official Notice of the Agricultural Labor Relations Board an
agency of the Sate of California.

DO NOT REMOVE CR MUTI LATE

(b)



NOTl CE TO AR QLTURAL EMPLOYEES

After investigating charges that were filed in the H Centro Gfice, the
General ounsel of the Aﬁricultural Labor Rel ations Board issued a
conplaint that alleged that we had violated the law After a hearing at
whi ch each side had an oloportuni ty to present evidence, the Board found
that we did violate the law by bargaining in bad faith wth the UFW
regardi ng a col | ective bargai ning agreenent and by refusing to rehire
strikers. The Board has told us to post and publish this Notice. V¢
wll do what the Board has ordered us to do. Ve also want to tell you
that the Agricultural Labor Relations Act is alawthat gives you and al |
farmworkers these rights:

To organi ze your sel ves;
To form join or hel p unions;
To vote in a secret ballot election to deci de whet her you want a
uni on to represent you;
To bargain wth your enpl oyer to obtain a contract covering your
wages and working conditions through a union chosen by a najority of
the enpl oyees and certified by the Board,
5. To act together wth other workers to help or protect one
anot her; and
6. To decide not to do any of these things.

A~ Wbk

Because it is true that you have these rights, we promse that:

VEE WLL NOT do anything in the future that forces you do do, or stops
you fromdoi ng any of the things |isted above.

VEE WLL neet wth your authorized representatives fromthe UFW at their
request, for the purpose of reaching a contract covering your wages,
hours, and conditions of enpl oynent.

VE WLL nmake whol e al | of our enpl oyees who suffered any econom c | osses
as aresult of our failure and refusal to bargain in good faith with the
URWsi nce Decenber 7, 1979.

VEE WLL NOT fail or refuse to hire or reinstate, or discrimnate
agai nst any enpl oyee because he or she exercises any of these
rights, including the right to strike.

VEE WLL offer reinstatenent to all strikers who unconditionally of fered
toreturn to work wth us into their previous jobs or to substantially
equi val ent jobs, wthout |oss of seniority or other rights and
privileges, and we wll reinburse each of themfor all pay and ot her
rmrr:_ey pl ﬁs interest they |ost because we refused to reinstate themor
rehire them

Dat ed: VESSEY & COMPANY, | NC

By:

(Representati ve) (Tithe]

(c)



If you have a question about your rights as farmworkers or about this
Notl ce, you may contact any office of the Agricultural Labor Rel ations
Board. (ne office is located at 319 Wbterman Avenue, H Centro,
Galifornia 92243. The tel ephone nunber is (619) 353-2130.

This is an official Notice of the Agricultural Labor Relations Beard an
agency of the Sate of California.

DO NOI' REMOVE CR MUTI LATE

(d)



NOT CE TO AGR QLTURAL EMPLOYEES

After investigating charges that were filed in the B Gentro dfice, the
General Gounsel of the Agricultural Labor Relations Board i ssued a
conplaint that alleged that we had violated the law After a hearing at
whi ch each side had an opportunity to present evidence, the Board found
that we did violate the law by bargaining in bad faith wth the UFW
regarding a collective bargai ning agreenent. The Board has told us to
post and publish this Notice. V¢ wll do what the Board has ordered us
todo. W alsowant totell you that the Agricultural Labor Relations
Act is alawthat gives you and all farmworkers these rights:

1. To organi ze your sel ves;

2. To form join or help unions;

3. Tovote in a secret ballot election to deci de whether you want a
uni on to represent you;

4. To bargain wth your enployer to obtain a contract covering your
wages and wor ki ng condi tions through a union chosen by a najority of
the enpl oyees and certified by the Board,

5. To act together with other workers to hel p or protect one
anot her; and

6. To decide not to do any of these things.

Because it is true that you have these rights, we promse that:

VEE WLL NOT do anything in the future that forces you to do, or stops
you fromdoing any of the things |isted above.

VEE WLL neet wth your authorized representatives fromthe UFW at their
request, for the purpose of reaching a contract covering your wages,
hours and condi ti ons of enpl oynent .

VEE WLL nake whol e al | of our enpl oyees who suffered any economc | osses
as aresult of our failure and refusal to bargain in good faith wth the
UFWsi nce May 21, 1980.

Dat ed: MARTCR BROTHERS DO STR BUTGRS

_ - (Representative) (Title)
If you have a question about your rights as farmworkers or about this
Notl ce, you may contact any office of the Agricultural Labor Rel ations
Board. ne office is located at 319 Wbternman Avenue, H Centro,
Galifornia 92243. The tel ephone nunber is (619) 353-2130.

This is an official Notice of the Agricultural Labor Relations Board an
agency of the Sate of California.

DO NOI' REMOVE R MUTI LATE

(e)
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