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Enpl oyer.

DEQ S ON ON GHALLENGED BALLOTS

This natter comes before the Board on the
basi s of exceptions to the Regional Drector's Report on Chal | enged
bal | ot s.
Pursuant to the provisions of Labor Code section
1146,Y the Agricultural Labor Relations Board (ALRB or Board) has

del egated its authority in this natter to a three-nenber panel. 2J

YA'| section references herein are to the Galifornia Labor Gode unl ess
ot herw se speci fi ed.

Z  The signatures of Board Menbers in al |l Board deci si ons appear

wth the signature of the Chairnan first, if participating, followed by the
signatures of the participating Board Menbers in order of their seniority.



O January 5, 1977, the Whited FarmVWrkers of Arerica, AFL-A O
(UAW was certified as the excl usive coll ective bargaining representative
of all agricultural enployees of Hji Brothers in the Gounty of Ventura,
CGalifornia. Notwthstanding the ostensibly limting | anguage of the O der
of Certification, we assune, wthout deciding, that the Board contenpl at ed
at that tine that the unit woul d be conprised of all agricultural enpl oyees
of the Enployer in the Sate of Galifornia as required by Agricul tural
Labor Relations Act (ALRA or Act) section 1156.2. The record reveal s that
the UFWand the Enpl oyer subsequently entered into a col | ecti ve bargai ni ng
agreenent covering a two-year period which will end on QGctober 31, 1987.

h Novenber 4, 1986, a rival union petition was filed by the
Comte 83, S ndicato de Trabaj adores Canpesi nos, aka Syndi cate of Free
Agricultural Wrkers (Gonite),? seeking to represent a unit descri bed
therein as all agricultural enployees of Hji Brothers, Inc. and Seavi ew
Gowers, Inc., in Ventura Gounty. The Board finds nothing inits files to
indicate that a Petition to Avend Certification or to Qarify Lhit has been

processed in order to alter the nane of the enploying entity or to

YThe Conite filed its petition on an officia ALRB form desi gnat ed
Petition for Decertification pursuant to section 1156.7(c) which requires
at least a 30 percent show ng of interest. However, the Regional D rector
properly treated the petition as one in which a rival union seeks
certification under section 1156.7(d) in order to replace an i ncunbent
union since the petition was filed during the | ast year of a contract
"whi ch woul d ot herw se bar the holding of an election.” That section
requires that the petition be acconpani ed by authorization cards signed by
anmgjority of the enpl oyees who are enpl oyed in the unit during

(fn. 3 cont. to p. 3
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redefine the scope of the unit as initially certified. Again, as

wth the preceding question, we assune, wthout deciding, that the



instant petition pertains to all agricultural enployees of the

Enpl oyer in the Sate of California. ?

In arepresentation el ection held on Novenber 13, 1986, 199
I ndi vidual s cast ballots even though there were only 158 nanes on the
appropriate pre-petition eligibility list. The Tally of Ballots reveal ed

the followng results:

Gonite . : : : : : . 68
UW .. : : : : : . 54
No Lhion . . . . . . . 6
Void Ballots . . : : : .2
Chal l enged Ballots . . : : . 69
TOTAL . : : : : : . 199

As the chal l enged bal |l ots were sufficient in nunber to determne
the out cone of the el ection, the Regional D rector conducted an
i nvestigation and i ssued a Report on Chal l enged Ball ots on February 6,
1987. Al of the challenges were asserted by Board agents on the grounds

that the nane of the potential

(fn. 3 cont.)

the applicable pre-petition payroll period, and that the petition be filed
when the enployer is at least at 50 percent of peak enpl oynent for the
rel evant cal endar year wthin the neaning of section 1156. 4.

Y1t is elenentary that a unit appropriate for decertification pursuant to
section 1156.7(c) or 1156.3 (see Cattle Valley Farns (1982) 8 ALRB No. 24)
nust be coextensive with the unit previously certified. (Myfair Packing
G. (1983) 9 AARB Nb. 66.) The Board has never before had occasion to
examne the applicability of that rule to rival union situations and need
not do so in this instance.
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voter did not appear on the Enployer's eligibility list. In his Report,
the Regional Drector recoomended that 62 of the chal | enges be sustai ned
and that 7 of thembe overrul ed.

Thereafter, the UFWfiled exceptions to 50 of the chal | enges
sustai ned by the Regional Drector along wth a brief in support of
exceptions. The Enpl oyer did not except to any of the Regional Drector's

recommendati ons, but did file a brief in response to the UFWs excepti ons
5

YThe Board's Regul ations clearly provide that any party may file
exceptions to a Regional Cirector's Report on Challenged Ballots wthin a
specified period of tinme. (Cal.Admn. Code, tit. 8, § 20363(b).) However,
neither the Board s regul ati ons nor any deci sion construing the regul ati ons
provide for the filing of an answer to another party's exceptions. The
Enpl oyer' s response does not purport to be exceptions although it states on
its face that it is filed pursuant to Galifornia Admnistrative Code, title
8, section 20363(b), title 8, which governs exceptions to Regi onal
Orector's Report on Challenged Ballots. Nor was the docunent filed wthin
the tine alloted for the filing of exceptions. The UAWdid not object to
the filing of the response brief. V¢ have reviewed the response and
conclude that since the Enwployer's position was fully expressed to the
Regional Drector prior to issuance of his report on chall enged bal |l ots,
and, the response adds no new infornation or argunent of |egal
si gni fi cance.

V¢ do disagree wth the Enpl oyer's suggestion that the UFWnay have
wai ved its right to except to the Regional Drector's report since it
allegedly failed to advise the Regional Drector of its position on the
chal lenged ballots during the latter's investigation of sane. For exanpl e,
the Enpl oyer states that the "Regional Drector correctly addresses the
fact that the UFWhas clearly refused to participate in the Region' s
investigation." That sane thene is in fact inplicit in the Regi onal
Orector's report. Athough the Board s regul ations provide that a
Regional Drector nmay seek the positions and cooperation of the parties in
the course of his or her investigation of challenged ballots, we perceive
no authority, and the Enployer cites none, for the proposition that a
failure of cooperation dimnishes a party's right to except to the ultinate
report, either inwwole or in part. Mreover, the contentions of the Uhion
were clearly set

(fn. 5cont. top. 5
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S nce no party excepted to the Regional Orector's
recomendati ons wth respect to 12 chal | enges he woul d sustain or 7
chal I enges he woul d overrul e, we adopt his findings and recormendati ons in
that regard pro forna (enphasi s added). Accordingly, we direct the Regional
Drector to open and count the ballots of the 7 enpl oyees whose chal | enges
are hereby overruled,¥ and to sustain the chall enges to the ballots of the
remaining 12 voters in this category.”

There were 2 pre-petition eligibility periods, that of the
Enpl oyer proper (Cctober 29 through Novenber 4) and that of
Labor Contractor Martinez (Qctober 26 through Novenber 1).¥ The findi ngs
and recommendati ons of the Regional Drector wth respect to the 50

chal I enges to whi ch the Uhi on excepts are revi ened bel ow

(fn. 5 cont.)

forth at the preel ection conference and the pivotal question concerning the
elighbility of the laid off celery harvest workers renai ned a question for
the Regional DO rector independent of the position of any party.

9 Those ballots were cast by Estevan E Garcia, Perez Alvaraz, Jose Jesus
Aguayo, Aureliano Gonde, Domnga Arroyo de los Santos, Arnulfo C Pat and
Ruben Perez Torres. In his Sunmary of Recommendations acconpanying hi s
report, the Regional Drector inadvertently omtted Arnulfo C Pat and
Ruben Perez Torres but accounted for themin the text of his report.

"The 12 chal | enges which we sustain were asserted against Luis R Teran
and Pedro Gontreras Sal azar; 6 |ettuce enpl oyees on | ayoff status (N col as
Reine Aguilar, Reynal do Cabrera Flores, Jose Querrero Padilla, Celestino
Val encia Rvas, A derito Resindez Segura and Jose Aguilar Tovar); and
agai nst 4 enpl oyees in a general l|abor classification, also on | ayoff
status (Jose Runas Loera, Jesus Luna Pacheco, Jesus Peres Sol orio and
Cani el | barra Vargas).

8 Al dates discussed herein are 1986 unl ess ot herw se
i ndi cat ed.
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Forty-E ght Cel ery Harvest Enpl oyees

Three cel ery harvest crews were laid off on July 14. The
parties' collective bargaining agreenent requires a witten notice fromthe
Enpl oyer to the Lhion (wthin five days of recall) as well as to the
enpl oyees who are to be recall ed according to seniority (not |ess than two
weeks prior to start up), specifying
an estimated recal | date.? By letter dated Qctober 24, the Enpl oyer
advi sed nenbers of celery crews 1 and 2 that they coul d expect to return to
work on or about Novenber 5.2 Twenty-four enployees did in fact resune
work on Novenber 5, after close of the pre-petition eligibility period.

The twenty-one renai ni ng enpl oyees in this group resuned work between
Novenber 6 and 20. The Regional Director concluded that since none of the
enpl oyees were on vacation, sick leave, or "on call,"” and since no one
recei ved any wages during the applicable payroll period, all were

i ndi stingui shabl e fromseasonal enpl oyees who had not yet been hired for

the harvest. (Rod MlLellan . (1977) 3 ALRB

YSection J of article 4 of the contract states: "The Conpany shal l
notify the Uhion within five (5) workdays of seniority workers laid off or
recal l ed by giving each worker's nane, social security nunber, seniority
date, job or coomodity classification, and a date of recall or |ayoff.
Gievances related to this paragraph shall be subject to the expedited
grievance and arbitration procedure."

e such letter was included in the Regional Director's report. It
states, in pertinent part, "You are hereby given official notice of recall
for re-enploynent as a celery harvest [sic]. Wirk is anticipated to begin
on 11/5/86. The estimated duration is approxi mately 150 worki ng days. The
exact starting date is subject to change, and the exact date can be
obtai ned as fol | ows, 48 hours in advance—1) call the CGonpany of fi ce [ phone
numbers listed]; (2) check the conpany bul |l etin boards; (3) check with the
Lhion office; (4) call your supervisor."
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No. 6 (MLellan).) Accordingly, the Regional Drector recormended that all
of the challenges in this category be sustai ned.
In reliance on Wne Wrld (1979) 5 ALRB No. 41 (Wne Verld), the

Lhion invites the Board to now do that which the Unhion believes the Board
inpliedy approved in that case; i.e., extend eligibility to enpl oyees,
such as those in question here, who have nore than a nere possibility of
work in the future. The Lhion's argunent turns on the Board s | anguage in
Wne Wrld wherein it was suggested that "The NLRB [ Nati onal Labor
Rel ations Board] standard of 'reasonabl e expectation of rehire' is not
necessarily inconsistent wth our own eligibility rules.” The Uhion then
contrasts the facts in Wne Wrld wth those which prevail here and argues
that no existing Board precedent covers the present situation. The najor
difference in this case, according to the Lhion, is the bargaining
agreenent requi renent pursuant to which the chal l enged voters were
guarant eed that they woul d resune work within a very short period of tine.
As the Uhion expl ai ns:

Here the enpl oyees were not sinply on call as in Rod MLel | an or

sinply told that they mght be recalled as in Wne Vorld, but they

actual ly were recalled to work and the only question that remained

was when they woul d actually start to physically work. . . They no

| onger were sinply on call and they definitely knewthat they were

going to be recalled and not sinply that they mght be recal | ed.

Under NLRB case law, as a general rule, enployees are eligible to

vote if they satisfy two distinct requirenents: (1) enpl oyee nust be
enpl oyed and worki ng during the designated payrol| period (usually the
period inmedi ately preceding filing of the petition or the date the

Drection of Hection issued) and
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(2) enpl oyee nust be enpl oyed and working on the day of the el ection.
Thus, an enpl oyee is not eligible even though hired and slated to report
for work prior to the election but after the first condition of eligibility
has passed. There is likewse no eligibility for an enpl oyee who is
enpl oyed on the date the Drection of Hection issues but who quits or is
di scharged prior to actual balloting.

In certain circunstances, the rules set out above have been
nodi fied, but only insofar as they extend eligibility consistent wth the
concept of a continuation of the enpl oyer-enpl oyee rel ati onship. For
exanpl e, an enpl oyee on sick leave is eligible if it can be shown that the
enpl oyer considered himor her to have retai ned enpl oynent status on the
basi s of mai ntenance of seniority, paynent of heal th i nsurance prem uns,
etc. Wth regard to enpl oyees on | ayoff status, eligibility turns on
"whet her there exi sts a reasonabl e expectancy of enpl oynent in the near
future." (Hqgins, Inc. (1955) 111 NNRB 797; D H Farns . (1973) 206
NRB [ 11.)Y

WThe question in D H Farns, supra, was whether it was reasonabl e for
enpl oyees who were laid off prior to the Drection of Hection to expect
recall by the date of the election. That determnation turned on objective
factors. A though the Enpl oyer contended that he did not expect to have
work for themfor another year, the NLRB found that the enpl oyees enjoyed a

reasonabl e expectancy of recall. In so finding, the NRBrelied on the
follow ng facts: the enployer's practice of keeping |aid off enpl oyees on
arecall list, enpl oyees were told at the tine of layoff that there was a

likelihood of recall, and nearly half of a larger group of previously laid
of f enpl oyees had in fact been recalled. The Board al so found no evi dence
of adecline in sales or a phasing out of a line of production in which the
subj ect enpl oyees had been invol ved and thus there was a strong probability
that there woul d be work for themin the future.
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Smlarly, the NLRB has devel oped speci al voter
eligibility rules for enployees in clearly seasonal industries. HFrst,
the election nust be held at or near peak enploynent. Next, eligible
enpl oyees are those who are enployed at any tine during the payroll
period i medi atel y preceding i ssuance of the Notice of Hection. (Kelly

Brothers Nurseries, Inc. (1962) 140 NLRB 82.)¥

Wi | e section 1148 of our Act nandates that we fol | ow
“appl i cabl " precedents of the NLRA another section of our Act, nanely the
overal | provisions contained in chapter 5 nakes clear that reference to
section 1148 al one cannot govern the eligibility of agricultural enpl oyees
to participate in ALRA el ections.

Lhli ke the NLRA which is silent on the subject, the ALRA

expressly sets forth precise eligibility requirenent in this nanner:

Al agricultural enpl oyees whose nanes appear on the payrol |l
applicable to the payrol | period i mediately preceding the filing
of the petition of such an election shall be eligible to vote. ¥

2Zsee, also, cases involving irregul ar patterns of enpl oynent,
e.g., Hondo Drilling Gonpany (1967) 164 NLRB 416 [ 65 LRRVI 1094]; Anerican
Zoetrope Products, Inc. (1973) 207 NLRB 621 [84 LRRM 14911. In situations
where there is a short peak season, eligibility under the NLRA i s accorded
only those enpl oyees enpl oyed during the payrol |l period i medi ately
preceding the election. (Eg., Fruitvale Ganning (. (1948) 78 NLRB 152
[22 i_FR;\/I 11811; A aska Sal non Industry, Inc. (1948) 78 NLRB 522 [22 LRRM
1238] .

%¥Nei ther the statute nor the Board' s regul ations define a standard
payrol | period, adopting instead whatever payroll schedul e the particul ar
enpl oyer follows (i.e., weekly, bi-weekly, nonthly, etc.) .
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The statutory | anguage quoted directly above was construed for the first

tine in Yoder Brothers, Inc. (1976) 2 ALRB No. 4 (Yoder). In that case, the

nanes of nine enpl oyees did not appear on the rel evant payrol | although all
perforned some work for the enpl oyer during the controlling tine period.
The Board interpreted the phrase "whose names appear on the payroll" to
nean enpl oyees who actual |y performsone work during the pertinent payroll
peri od even though their nanes, for whatever reason, have been omtted from
payrol | rosters. The Board then determned that the nanes of six enpl oyees
had been omtted due to clerical error and the nanes of three enpl oyees,
all students, had been intentionally omtted by the enpl oyer due to his
erroneous belief that they were tenporary enpl oyees and thus not eligible.
Al were deened eligible to vote because they had perforned sone work for
the enpl oyer during the controlling pre-petition eligibility period.
However, the Board found that two additional enpl oyees who had been
termnated i mediately prior to the start of the pre-petition period were
not eligi bl e because:
. Wth the exception of eligible economc strikers, only
t hose enpl oyees who are paid for the applicable payroII peri od

are eligble to vote.

(Yoder Bros., supra, 2 AARB No. 4, at p. 13.)

In footnote 10 of the Yoder Decision, the Board explained its

strict adherence to the statutory |language in this nanner:

Wiile the NLRB permts voting by enpl oyees who are on unpai d | eave
if they are autonmatically to be restored to their duties when ready
to resune work, or even by enpl oyees on | ayof f status if they have
' reasonabl e expect ation of pernanent enpl oynent,® (citation), the
nore restrictive | anguage of Section 1157 appears to precl ude t hose
results. Presunably the Legislature
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considered that the typical inpernanency of agricultural

enpl oyment, as well as the necessity for speed in the conduct of

el ections and determnation of the results, required a different
definition of the el ectorate. Enpl oyees on paid vacation or paid
sick leave during the applicabl e payrol | period, however, woul d
appear to neet the test of Section 1157. S mlarly, enployees who
have been discrimnatorily di scharged and who are subsequent|y
found to be entitled to back pay for the applicabl e payroll period
woul d be eligible voters.

Thus, the Board rul ed ineligible various individuals who were on unpai d
sick | eave, |eaves of absence, and/or vacation even though their nanes did

appear on a "naster enpl oyee list."

(ne year later, in Rod MLellan (., supra, 3 AARB No. 6, the

Board further interpreted and applied section 1157, this tine to four

enpl oyees whomthe Regional Drector found "did not work and did not
receive any formof conpensation" during the critical payroll period
preceding the filing of the petition for certification. Wth respect to
two of those enpl oyees, the Board applied the rule as enunciated in Yoder.
A though "on call" and working for the enpl oyer as needed, they perforned
no actual work and were not conpensated in any nanner during the pre-
petition period. Thus, consistent wth Yoder, the Board concl uded t hat
they were absent because there was no work for themto do, hence "[t] hey
are indistingui shabl e fromseasonal enpl oyees who have not yet been hired
for the harvest." Wth respect to the two renai ni ng enpl oyees, however,
the Board found the Yoder rul e too sweeping and thus not applicable in that
instance. As to them the enpl oyer explained that they were "regul ar"

enpl oyees who woul d have perforned work and been paid but for the fact that

one had been absent due to illness and the other was on vacati on.
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The Board held that even when an enpl oyee' s nane does not appear on the
payrol I, an enpl oyee neverthel ess nay be deened eligible to vote in a
representation election if the enpl oyee's absence fromthe payrol|l was
occasi oned by illness or vacation. The Board announced that it woul d | ook
to the enpl oyee's work history, the pattern of benefit paynents nade on
behal f of the enpl oyee and any ot her rel evant evi dence whi ch coul d bear
upon the question of whether or not the enpl oyee held a current job or
position during the relevant payroll period. (See also, Ml -Pak M neyards,
Inc. (1980) 5 ALRB No. 61.)

Wiet her enpl oyees who perforned no work during the pre-petition
payrol | period should be permtted to vote only because they had a
reasonabl e expectation of enpl oynent was first addressed in Wne Vérl d,
supra, 5 ALRB 41. The Investigative Hearing Examner (IHE) found that five
vot ers whose nanes di d not appear, on the payroll because they had been
laid off prior to the relevant payrol|l period neverthel ess had a reasonabl e
expectati on of enpl oynent and therefore recommended that their chal | enged
bal | ot s be opened and counted. In soruling, the IHE relied on NLRB
precedents which hold that since a |ayoff is presuned to be tenporary,
enpl oyees on layoff status are eligible to vote if they have reasonabl e
expectations of rehire. The Board did not affirm nor expressly reject,
the I HE but chose instead to resol ve the issue on the basis of MLell an,
thus finding that the enpl oyees in question were indistingui shable from
seasonal enpl oyees not yet hired and therefore not eligible to vote.
However, in dicta, the Board appeared to indicate that while it mght be

wlling at
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another tine to entertain the "reasonabl e expectation of enpl oynent"
concept sonetines utilized by the NLRB, it did not need to reach that
guestion in Wne Wl d.

Among the features which differentiate the ALRA fromits federal
counterpart are those which govern representation natters. Departures from
the NLRA include a statutorily fixed show ng of interest, a seven-day
election rule, "wall-to-wall" and (generally) statew de bargaining units
and, of particular interest here, specific voter eligibility criteria. Ve
take note of the fact that those provisions which set the ALRA apart were
drafted wth know edge of a long history of NLRB rulings affecting a w de
range of eligibility questions. The clear |anguage of section 1157
suggests that those precedents were rejected in favor of a single narrow
rule which limts eligibility to those enpl oyees who in fact worked during
the applicable payrol| period or, as the rule was extended i n MLel | an,
woul d have worked but for an absence due to illness or vacation. |ndeed,
since the NLRB s "reasonabl e expectati on of enpl oynent" doctrine in
seasonal industries predates the enactment of the ALRA had the Legislature
intended this Board to followthe NNRBin this regard, it could easily
have adopted the NLRB s standard. %

¥ For exanple, the NLRAis silent on extensions of
certification, they are solely the product of NLRB case | aw Section 1155. 2
of the ALRA on the other hand, sets forth explicit standards and
procedures for such extensions and is nerely a codification of NLRB
deci si onal precedents.
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For the reasons di scussed above, the Board continues to reject
the "expectation" standard as a neasure of eligibility.® Accordingly, we
affirmthe Regional Drector's finding that the chal l enged ballots of the
48 cel ery harvest enpl oyees be sustained on the grounds that they did not
wor k during the governing payrol |l period because there was no work for them
to do. Qur finding includes three enpl oyees who not only were nenbers of
the cel ery crew di scussed above, but who al so were on approved | eaves of
absence during the eligibility period. Notw thstanding their |eaves, they,
like the other nenbers of their crew, were indistinguishable fromseasonal
enpl oyees who had not resured work because the harvest had not yet begun.

(Rod MLellan, supra, 3 ALRB 6.)¥Thus, even if they had not been on

aut hori zed | eaves, they woul d not have worked i medi ately prior to the
el ection sinply because there woul d have been no work for themto do.

Franci sco Ramirez and Jose Rodri quez

There is no dispute as to M. Ramrez's eligibility to vote. The
probl em according to the Regional Drector, is that he voted twce, first
at the ol onia Ranch where he voted a chal | enged bal | ot because his nane
could not be found on the eligibility roster for that polling site and

agai n by regul ar

B'Np exceptions were filed to the Regional Director's findings concerning
enpl oyees who woul d have worked during the eligibility period but for
absence due to illness. Therefore, it is not necessary in this case to
di scuss the MLell an exceptions to section 1157 in those narrow
ci r cunst ances.

%¥They are Delfino Diaz Ghoa, Raul Pasillas and Porfiro Sanchez
Qtiz.
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ballot at the H Ro site where he was |isted. The Regional O rector
concedes that there are two enpl oyees by the sane name and that both were
eligible to vote but believes that one of themdid not vote at all. The
UFWcontends that the nane Franci sco Ramrez appears on both eligibility
rosters and that each Ramrez voted once and at his appropriate polling
place. nh the basis of a declaration submtted by one Franci sco Ranmirez in
whi ch he asserts that he cast a single ballot at the H Ro site, the UFW
argues that the challenged ballot nust be that of the other Francisco
Ramrez and therefore shoul d be opened and count ed.

M. Rodriquez's nane appears on the Regional Drector's |ist of
cel ery harvest enpl oyees whose chal | enges he woul d sustai n because there
was no work for themduring the eligibility period. He did not single out
M. Rodriquez. The UFWexcepts to the inclusion of M. Rodriquez anong t he
cel ery harvest enpl oyees on the basis of a declaration submtted to the
Board in which M. Rodriquez states that he has worked for the Enpl oyer
since 1982, that he worked the entire week of the pre-petition eligibility
period, and that he continued to work until Novenber 8, but not the week
follow ng due to illness.

The WFWhas rai sed naterial factual issues concerning the
Regional Drector's treatnent of the challenges to the ballots cast by
Ramrez and Rodriquez. Those issues would ordinarily warrant further
investigation by the Regional Drector or a hearing if the investigation
failed to resol ve them

In this case, however, further proceedings wll be necessary to

resol ve those questions only if those ballots nust be
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counted in order to determne whether a runoff election is required

by section 1157.2.Y

O the basis of the 7 challenged bal |l ots which we herein direct

the Regional Drector to open and count., but independent of the ballots of

Ramrez and Rodriquez and excluding the 2 void ballots, the total vote now

stands as fol |l ows:
Gomite
UFW.
No Uhion

(hal Il enged Ballots to be
(pened and Count ed

TOTAL

68
54

7
135

(68 votes constitute a najority)

If only one or both of the remai ning chal l enged ball ot of either Ramrez or

Rodriquez ultimately is overruled, a mninumof 69 votes woul d be required

to constitute a majority of the valid votes cast. Should any party recei ve

at least 69 votes after the 7 ballots are opened and counted, the ballots

of Ramrez and Rodri quez need not be resol ved.

The Regional Drector is hereby directed to open and count

the seven ballots wth respect to which he recommended,

Ygaction 1157.2 provides as fol | ows:

In any el ection where none of the choices on the ballot receives a
najority, a runoff shall be conducted, the ballot providing for a
sel ection between the two choi ces receiving the | argest and the
second | argest nunber of valid votes cast in the election.

A runoff election is in effect a rerun of the prior election, but

wth only two rather
bal | ot .

13 ALRB Nb. 16

than the original

16.

three parties appearing on the



w t hout exception by any party, that the chal | enges be overrul ed, and
thereafter to prepare and serve upon the parties a revised Tally of
Ballots. If the election renains unresol ved, the Regional DOrector shall
conduct such further investigation as is necessary to resol ve the

chal l enges to the ballots of Francisco Ramrez and Jose Rodriquez and shal |
prepare a Suppl enental Report on Chal lenged Ballots setting forth his or

her findings and recomendations.®

DATED. Qctober 21, 1987 BEN

DM DOAN Chairman PATR K W

HENN NG Menber GREQTRY L.

QON\OT, Menber

¥ nly the UFWhas filed objections to the el ection. Those
obj ections are currently pending review by the Board and are wthin the
sol e province of the Board to determne. Thus, we do not rely on the
Regional Drector's report on Chal lenged Ballots insofar as it may appear
that he made a finding as to the objection concerni ng whet her the Enpl oyer
affected the results of the el ection by delaying the date of recall of the
cel ery harvest workers.
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& Seavi ew G owers, Inc. Case No. 86-RD 8-SAL((XY)
(UPvY

BACKAROUND

h Novenber 4, 1986, rival union GComte 83, S ndicato de Trabaj ador es
Canpesi nos (Gomte) filed a petition for certification in which it sought
to repl ace the i ncunbent Lhited FarmVWrkers of America, AFL-A O (URW as
the excl usi ve bargai ning representative of all agricultural enpl oyees of
the Enpl oyer in the Sate of Galifornia. Athough there were only 158
nanes on the eligibility list, atotal of 197 enpl oyees cast ballots in the
el ection. S xty-nine of those ballots were chal |l enged by Board agents on
the grounds that they were cast by enpl oyees who did not work during the
rel evant pre-petition payroll eligibility period. There were two void
ballots. The remaining ballots were cast for the Comite (68), the UFW(54)
and no Lhion (6).

REQ ONAL O RECTAR S REPCRT ON GHALLENGED BALLOTS

S nce the chall enged bal | ots were sufficient in nunber to have affected the
results of the election, the Regional Drector conducted an investigation
and recommended that 62 of the chal |l enges be sustai ned but that seven of
thembe overruled. The UPWthereafter tinely filed exceptions to 50 of the
chal | enged bal | ot s whi ch the Regional Director woul d sustain. The UFWal so
filed exceptions to the conduct of the election or conduct affecting the
results of the election which are currently pendi ng before the Board.

BOARD DEO S ON

S nce no party excepted to the Regional Drector's recomendation that 7 of
the ballots be overruled, or to his recoomendation that 12 of the ballots
be sustai ned, the Board adopted those recommendati ons pro forma. As to 48
of the chall enged ball ots which were cast by laid off celery harvest

enpl oyees who were recalled to work but not until after closure of the
eligibility period, the Board rejected the UFWs contention that the Board
fol  ow NLRB precedents which accord eligibility to seasonal enpl oyees who
can denonstrate that they have a reasonabl e expectation of enpl oynent. The
Board acknow edged those precedents but concluded that eligibility had been
narrow y and expressely construed by the Legi sl ature whi ch grant ed
eligibility only to those enpl oyees who in fact perforned sone service for
the Enpl oyer during the payroll period i mediately preceding the filing of
the representation petition. Qn that basis, the Board sustained the

chal l enges to the 48 cel ery harvest enpl oyees.
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Wth respect to the challenged ballots of the two renai ni ng enpl oyees/ the
Board found that the UFWhad present ed evi dence whi ch rai sed a nateri al
factual question as to their eligibility and that further investigation or a
hearing was required as to them However, the Board conditioned such
further investigation on the condition that either one or both of those

bal | ot s prove outconme determnative as to whether a runoff el ection would be
required. Inthe initial election, no party received a majority of the
valid votes cast. Thus, after the Regional DOrector opens and counts the
seven chal | enged bal | ots to which no exceptions were filed, and issues a
Revised Tally of Ballots, and it appears that no party has recei ved a
najority, the two ballots wll becone determnative. In that event, the
Regional Drector wll investigate the two chall enged ballots and w ||
thereafter issue a Suppl enental Report on Chal l enged Ballots to which any
party may file appropriate exceptions.

* * *

This Case Summary is furnished for information only and is not an official
statenent of the case, or of the ALRB.

* * *
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