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CEQ S ON AND CREER SETTING AS OE HLECTI ON

Pursuant to a petition to decertify the Uhited FarmVWrkers of
Arerica, AFL-Q O (URWor Whion), an el ection was hel d anong t he
agricul tural enpl oyees of Linoneira Conpany (Enpl oyer) on February 20,
1985.Y Foll owi ng resol ution of outcone deterninative chal | enged bal | ots,
the vote was 75 for the Uhion and 79 for no union wth two unresol ved
chal | enged bal | ot s out st andi ng.
Al parties participated in an evidentiary hearing on the UFWs

objections to the election. Thereafter, Investigative

YThe UFWwas certified as the excl usive bargaining representative of all
agricul tural enpl oyees of the Enpl oyer on May 2, 1978. (See Decision and
Qder Qarifying Bargaining Lhit (1981) 7 ALRB No. 23.) The instant
petition was filed by enpl oyees Juan Larios and Antoni o Marti nez.



Hearing Examner (IHE) Marvin J. Brenner issued the attached Deci sion on
January 14, 1986. He concluded therein that neither the Enpl oyer's
canpai gn in support of decertification nor the conduct attributed to the
Petitioner's observer at the polling place affected the results of the
el ection. Accordingly, he recoomended that the Agricul tural Labor

Rel ations Board (ALRB or Board) certify the results of the el ection and
decertify the UFWas the excl usive representative of the agricul tural
enpl oyees of the Enpl oyer.

The UFWtinely filed exceptions to the IHE s Decision wth a
brief in support of exceptions and the Ewpl oyer filed a brief in response
to the UPW/s excepti ons.

The Board has considered the record and the IHE s Decision in
light of the exceptions and briefs of the parties and has decided to
decline to certify the results of the el ection.

The UFW has excepted, inter alia, to the IHEs refusal to
find that the Enpl oyer promsed to inprove enpl oyees' nedical benefits
and that the conduct was calculated to, and did, affect the results of
the el ecti on.

Julio Hnojosa, the only union wtness on this issue, testified
that supervisor Gaig ol ton addressed an assenbly of nine to ten
enpl oyees during a regul ar departnental neeting shortly before the
el ection. olton spoke to the enpl oyees through supervisor S xto Gal van
hi s Spani sh speaking interpreter, because, as H noj osa expl ai ned, Golton
"does not speak too much Spani sh.” Hnojosa testified further that Gal van

t her eupon tol d
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the enpl oyees "[t]hat if we got rid of the Uhion they were going to give us
a better nedical plan. . . that we were going to have sonethi ng better
than we had before.” He testified simlarly on cross-examnation, again
quoting Glton as having said "we were going to have better insurance than
we had before.” Rather than calling either Golton or Galvan to testify,
the Enpl oyer relied solely on two enpl oyees who attended the neeting
descri bed by H nojosa, who testified they did not hear the supervisors
di scuss nedi cal benefits, and whose testinony was discredited inits
entirety by the |HE?

By contrast, the IHE found that H nojosa s statenent regardi ng
the promse to inprove nedical benefits "on the surface . . . appeared
bel i evabl e," but did not find the statenent
sufficient in itself to sustain the Whion's burden of proof as to
conduct affecting results of election.¥ A careful reading his anal ysis

di scloses that he did not discredit Hnojosa as a

?Bven had the | HE found these witnesses credible, the fact that they did
not hear a particul ar discussion would not be concl usi ve as to whet her such
a di scussion nay actual |y have occurred.

¥As the | HE expl ai ned, upon cl oser exanination of H nojosa' s overall
testinony, "it contains a sufficient number of gaps and uncertainties to
persuade ne that standing by itself, it is not sufficient to overturn the
results of this election.” He enunerated those percei ved shortcomngs as
follows: (1) Hnojosa failed to describe other natters which surely nust
have been di scussed during the pertinent neeting; (2) H noj osa stated both
that the remarks were nmade at a regul ar Tuesday neeting as well as three or
four days before the el ection whereas the el ection was hel d on a Védnesday;
(3) the Whion called no other witness to corroborate H nojosa; and (4)
since Hnojosa indicated that enpl oyees were tol d the new nedi cal plan
woul d be the same as that presently granted to forenen, the Enpl oyer nay
have nerely invited enpl oyees to conpare the two prograns and "no doubt
nmany of the enpl oyees woul d have known sone aspects of both insurance
policies anyway." Wth regard to the last point, the | HE essentially
constructed a conpari son of benefits for which there is no evidentiary
support what soever .
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wtness/ but sinply did not feel that an el ection shoul d be invalidated on
the strength of what he regarded as an i nconpl ete account of the rel evant
i nci dent by one w t ness.

The question thus presented i s whether the Board

bel i eves lton uttered the statenents” attributed to himby

H noj osa and, if so, whether they were such that by an objective standard
they would tend to interfere with enpl oyee free choi ce and affect the
results of the election. (See, e.g., Hectra Food Machi nery, Inc. (1986)
279 NLRB Nb. 40 [122 LRRVI1046] and cases cited therein.)

It is awell-settled general principle that even though a hearing
on objections is investigative in nature rather than adversarial, the
obj ecting party neverthel ess has the burden to bring forth evi dence which
wll sustain the allegations. (See, e.g., CGanpbel |l Products Depart nent,
Harry T. Canpbel | Sons Conpany (1982) 260 NLRB 1247 [109 LRRMI 1339].) But,

"[aln admnistrative board nust accept as true the intended neani ng of

uncont radi cted and uni npeached evidence.” (Martori Brothers D stributors

v. Agricultural Labor Relations Board (1981) 29 Cal.3d 721 [175 GAl . Rotr.
626].) As the Martori Gourt expl ai ned:

. . Wwhen a party testifies to favorabl e facts, and any
cont r adi ctory evidence is within the ability of the

“The focus of our inquiry nust be on the words enpl oyees under st ood
Gl van to have rel ayed irrespective of whether his interpretation
and/ or subsequent translation nay have differed fromthe nessage (ol ton
had i nt ended.

4,
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opposi ng party to produce, a failure to bring forth such evi dence
wll require acceptance of the uncontradicted testinony unl ess
there is sone rational basis for disbelieving it. (29 Gal.3d 721,
728.)
I nasnuch as Hnojosa' s testinony wth regard to insurance benefits was
nei ther effectively controverted nor discredited, the statenent stands and
the Uhion has nmade its case on that point.

In National Labor Relations Board v. @ ssel Packing (., dssel,

Inc. (1969) 395 US 575 [71 LRRM2481], the Suprene Court teaches that an
enpl oyer is free to communi cate to his enpl oyees any of his general views
about unionismor any of his specific views about a particular union so
| ong as the communi cations do not contain a "threat of reprisal ... or
promise of benefit.¥ Wen eval uating al | egations of threats or pronises,
the Gourt cautions that the Board
. take into account the economc dependence of the enpl oyees
on their enpl oyers, and the necessary tendency of the forner,
because of that relationship, to pick up intended inplications of

the latter that mght be nore readily dismssed by a nore
disinterested ear. (Enphasis added.) (395 US at 617.)

Y To the extent that our concurring col | eague proposes a concept of
enpl oyer neutrality that woul d deprive enpl oyees of the right to hear all
sides of a representation question, we vigorously disagree. Wether in an
initial certification, arival, or a decertification election, "the
effective silencing of one source of informati on woul d be a cl ear
di sservice to enpl oyees faced wth the need of naki ng an i nforned choi ce. "
(Dow Chem cal Conpany, Texas O vision v. National Labor Rel ations Board
(5th dr. 1981) 660 F.2d 637, 646 [108 LRRM 2924].)

5.
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In our view the Enpl oyer's statenents exceeded the bounds of
perm ssi bl e el ectioneering conduct as "[e] npl oyees are not likely to mss the
inference that the source of benefits now conferred is al so the source from

whi ch future benefits nust flow"” (National Labor Relations Board v.

Exchange Parts (. (1964) 375 U S 405, 409 [55 LRRM 2098].) The nessage to

be derived fromthe renmarks in question here was not less likely to be
mssed, especially inlight of Hnojosa s further testinony that at |east one
enpl oyee spoke up during the neeting to request that the Enpl oyer expl ain how
the proposed pl an woul d be an i nprovenent over existing benefits. Thus, we
find that the Enpl oyer conveyed a prom se which would tend to interfere wth
enpl oyee free choi ce.

This conclusion is buttressed by the fact that the remarks were
not isolated, but were nade before an audi ence of about ten enpl oyees.
Mbreover, statenents nade during canpai gns can reasonably be expected to have

been di ssem nat ed and di scussed anong enpl oyees. (Standard Knitting MIIs,

Inc. (1968) 172 NLRB 1122 [68 LRRM 1412].) Fnally, we are mndful of the
cl oseness of the election results. Accordingly, we conclude that the

el ection should be, and it hereby is, set aside.?

TITTEETTTTTTTT ]

TITTEETTTTTTTT ]

YBecause of our disposition of this natter on the grounds of an
inpermssi bl e promse of benefits alone, it is not necessary that we reach
and decide the remai ning al |l egati ons of el ection m sconduct.

6.
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CROER

By authority of Labor Gode section 1156. 3(c), the Board/ finding
m sconduct affecting the results of the election, declines to certify the

election. Dated: June 30, 1987

BEN DAV O AN, Chai r nan

| VONNE RAMCS R CHARDSON  Menber
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MEMBER HENNLNG  Goncur ri ng:
| agree wth the ngjority's decision to set this decertification
electTomasrde due to i nproper canpai gning by Linonei ra supervisor Gaig

Qlton.Y Wileit is not, therefore,

Ypccording to the Regional Drector's Report on Chal l enged Ball ots/ Juan
Larios (the decertification petitioner) was on extended | eave from
Li nonei ra from Novenber 26, 1984 until February 11, 1985 and therefore
ineligible to participate inthis election. n February 13, 1985, Larios
filed the petition to decertify the Lhited FarmVWrkers of Arerica (URVWY.
No evi dence was offered by any party supporting Larios' status to file such
a petition and the Regional Drector's Report strongly suggests that Larios
sought support for the decertification petition at a ti ne when he was not
enpl oyed by the Li nonei ra Conpany (Enpl oyer).

Section 1156.7(c) of the Agricultural Labor Relations Act (ALRA or Act)
states:

Uoon the filing wth the [Agricultural Labor Rel ations Board (ALRB
or Board)] by an enpl oyee or group of enpl oyees of a petition
signed by 30 percent or nore of the agricultural enployees in a
bargai ning unit represented by a certified | abor organi zation
which is a party to a valid coll ective-bargai ni ng agreenent,
requesting that such | abor organi zation be decertified,

(fn. 1 cont. onp. 9.)
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strictly necessary to discuss the nyriad of other problens | see in the
Investigative Hearing Examner's (I1HE) analysis of this election, | wite
separately to offer sone gui dance as to ny view of enpl oyer anti-uni on
canpai gns during decertification el ections.

It isinportant to note that at the tine of its vigorous no-
uni on canpai gn the Enpl oyer had an obligation to confer in good faith wth

the certified representative, the UFW to abide by

(fn. 1 cont.)

the board shall conduct an el ection by secret ballot pursuant to
the applicable provisions of this chapter, and shall certify the
results to such | abor organi zati on and enpl oyer.

The above | anguage clearly limts who nay file decertification petitions.
Section 9(c)(1)(A(ii) (29 USC 8159(c) (1) (A (ii)) of the Natlonal Labor
Relations Act (NLRA) permts the filing of such petitions by... "an

enpl oyee or group of enpl oyees or any individual or |abor or ganl zation
acting intheir behalf...." (Bwhasis added.) As the statutory |anguage is
distinctly different, National Labor Relations Board (NLRB) precedent is
largely irrelevant. (See, e.qg., Abbott Laboratories (1961) 131 NLRB 569,

n. 2 [48 LRRM1118]; QAyde J. Mrris (1948) 77 NLRB 1375 [22 LRRM 1142];
Subur ban Hone Cor p. (1968) 173 NLRB 497 [ 69 LRRM 1402].)

There is no ALRB precedent on this issue. (. Nck CGanata (1983) 9 ALRB
No. 8.; M Caratan, Inc. (1978) 4 ARB No. 68.) In CGadiz v. ALRB (1979) 92
Gal . App. 3d 365, the Gourt held that since 1156.7(c) was uni que, applying
NLRB precedent regarding el ection bars was untenabl e. S nce the ALRA
statutory | anguage was cl ear and unanbi guous, the Gourt held it nust be
inplenented. Wiile the Gourt was di scussing the second paragraph of

1156. 7(c), the language of the first paragraph al so appears cl ear and
unanbi guous: nonenpl oyees nay not file decertification petitions.

Snce thereis aplain and obvi ous question regardi ng our statutory
authority to act on Larios® petition, | would remand the case to the
Investigative Hearing Examner (IHE) to determne if Larios was an enpl oyee
of Linoneira on February 13, 1985, when he filed the petition, and if he
has not, dismss the petition as inproperly fil ed.

0.
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witten contract wth the UFW to recogni ze the UFWas the excl usi ve
representati ve of its enpl oyees and to refrain fromexpressing any vi ews,
argunents or opinions containing threats of reprisal or force or prom ses
of benefit in derogation of the UFWor bargaining rel ationship. (Act, 88
1153(c), (e), 1155, 1155.2.) Wiile under these restrictions inposed by the
ALRA this Enpl oyer engaged in a "vigorous 'no Lhion* canpaign." S x or
seven forenen, |ed by the harvest superintendent, engaged in frequent and
| engt hy captive audi ence speeches enphasi zi ng the i nadequacy of the
excl usi ve bargai ning agent in protecting enpl oynent opportunities or
obtai ning benefits. Two of those forenen are all eged to have transgressed
the limts of permssible canpai gni ng.

I would find, even absent explicit promses by
supervi sory personnel, that the Enpl oyer exceeded his canpaign rights by
referring to the nedical benefits here. The facts here are different from

those presented in Jack or Marion Radovich (1983) 9 ALRB No. 45, where the

enpl oyer conpar ed non-uni on coverage at other enpl oyers. Here, the
Enpl oyer conpared exi sting i nsurance coverage to a benefit it presently
afforded only nonbargai ning unit enpl oyees. In a somewhat simlar

situation in Angelica Gorporation (1985) 276 NLRB No. 38 [120 LRRM 1128] ,

the NLRB set aside a decertification election (the | HE and a concurring
NLRB nenber woul d have set aside the el ection and i ssued a bargai ni ng order
agai nst the enployer). In that case, the enpl oyer, anong ot her

obj ectionabl e practices, conpared the benefits at its unionized shop wth
the nedical benefits at its

10.
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nonuni oni zed shops. The enpl oyer's inplenentation of its inplicit promses
after the election was referred to by the NLRB as a "hal | nark" viol ation of

the NLRA  (Angelica Gorporation/ supra, partial dissenting opinion, Sip

Qon. at p. 6; see also, NNRBv. Janaica Towng (2d dr. 1980) 632 P.2d 208,

212-213 [105 LRRM 2959].) (onparisons between ot her enpl oyers, as in
Radovi ch, can be considered nerely informational, but conparisons between
actual ly existing nedical plans at the sane enpl oyer's various operations
nust general |y be consi dered an unl awful promse of coverage, particularly
when coupl ed wth rapid inplementati on of the promsed benefits, as
occurred here. The Enpl oyer's "conparison” here was an effective use of
the "fist inside the vel vet glove," promsing continued nedi cal benefits
whi | e undermni ng the col | ective bargai ning process. (See e.g., N.RBv.

Rch's of PMymouth, Inc. (1st dr. 1978) 578 F. 2d 880 [98 LRRVI 2684] .)

Finally, I would set aside this el ection based upon the no union
canpai gn of the Enpl oyer, even if the canpai gn had not contai ned explicit
and i nproper threats and promses. In ny dissenting opinion in Jack or

Mari on Radovich, supra, 9 ALRB Nb. 45, | set forth the basis for ny opinion

that enpl oyers should not be free to ignore their obligation to recogni ze
the certified union as the excl usive bargai ning representative of their
work force by conducting vigorous anti-union decertification el ection
canpai gns.

Uhder section 1155 of the Act, expressions of views, argunents,

or opinions, whether in witten, printed, graphic, or

11.
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visual formshall not constitute evidence of an unfair |abor practice,
provi ded such expressions contain no threats of reprisal or force, or
promses of benefit. The corresponding NLRA section is section 8(c).

The legislative history of section 8(c) indicates that the US
Gongress was concerned with the federal board s tendency to use enpl oyer
speeches or leaflets in order to attribute notivation for other enpl oyer
conduct and to construe enpl oyer speeches and | eafl ets as coercive in
thensel ves. The legislative history indicates that section 8(c) was
directed at the case where an enpl oyer nmakes an anti-uni on but noncoer cive
speech and soon thereafter discharges an enpl oyee for reasons whi ch coul d
relate either to his work record or to his union activities. Section 8(c)
forbids the board fromtreating the speech "as evi dence of an unfair | abor
practice" by inferring fromit that the discharge was for anti-union

reasons. (German, Basic Text on Labor Law (1976) p. 150.)

An enployer's right to free speech, however, nust be bal anced
agai nst the rights guaranteed to its enpl oyees under section 1152 of the

Act. (NLRBv. dssel Packing @., Inc. (1969) 395 US 575, 617 [71 LRRV

2481]).) Such a bal ancing of enpl oyers' rights on the one hand, and

enpl oyees' rights on the other, nust take into account the dependence of
enpl oyees on their enpl oyer, as well as the tendency of enpl oyees to pick
up the intended inplications of communi cations fromtheir enployer.

(dssel Packing, supra.) Accordingly, if an enployer's renarks restrain or

coerce its enployees in their free choi ce of a bargai ning

12.
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representative, the speech wll not be protected by section 1155 of the
Act. Thus an enpl oyer nmay express an opi hion about a uni on organi zati on
but may not coerce, intimdate, threaten, or nmake promses of benefits as
part of its opposition to a union canpai gn.

During the initial organizing drive, there is no relationship
what soever between the union and the enpl oyer. |In fact, an enpl oyer
coomts an unfair labor practice if it recognizes or bargains wth a union
whi ch has not been certified by the Board. (ALRA section 1153(f).) n the
other hand, once a union is certified, the enployer is required to
recogni ze it as the excl usive bargai ning representative of his enpl oyees
and to bargain with it in good faith.

The NLRB has hel d that, during a strike, where an enpl oyer
distributed a | eafl et advocating that the enpl oyees abandon t heir
bar gai ni ng representatives to save t hensel ves the expense of payi ng dues,
it coomts a violation of the national act. In concluding that this type
of enpl oyer communi cation anounted to an 8(a)(l) violation [§ 1153(a) of
the ALRA], the national board stated:

... At atine when Respondent was supposed to be engaged i n good
faith bargaining to reach a new col | ective bargai ni ng agr eenent
it was inconsistently acting in opposition to such a goal by
advi si ng enpl oyees of the futility of supporting the | abor
organi zati on whi ch represented themand w th whi ch Respondent
was engaged in col lective bargaining and telling themthat they
did not need a union. The issuance of such a publication,
particularly at the tine it was, was certainly a viol ation of

the Act. [Atations] (Mark Twain Marine Industries, Inc. (1981)
254 NLRB 1095 [ 107 LRRV 1008] .)

The national board thus recogni zed that al though an

13.
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enpl oyer has free speech rights under section 8(c), its duty to recogni ze
and bargain wth the certified bargaining representative requires it to
abstain fromconduct in derogation of that duty. Thus, the enpl oyer's
"right of free speech"” is qualified and subject to regulation. (See, e.g.,

Bausch and Lonb, Inc. v. NLRB (2d. dr., 1971) 451 F. 2d 873, 878 [76 LRRM

2648].) The NLRB al so seeks to achi eve enpl oyer inpartiality in rival
uni on el ections by, for exanpl e, ordering enpl oyers to continue to honor
their obligation to bargain with the incunbent union until the el ection

results have been certified. (Dresser Industries, Inc. (1982) 264 NLRB

1088 [111 LRRM 14363; but see, e.g., National Gouncil of Young |srael dba

Shal om Nursi ng Hore (1985) 276 NLRB No. 118 [120 LRRVI 1237] .)

| urge sone adaptation of this standard to ALRB decertification

elections. This would require adapting the Dresser and Mark Twai n Marine

Industries, Inc. unfair |abor practice decisions to the unique agricultural

representational setting of the ALRA and inposing restrictions on an

agricultural enployer's ability to undermne an incunbent union during an
abbrevi ated decertification el ecti on canpai gn while bal anci ng the need for
an inforned el ectorate. Absent a contract, the enpl oyer can, for exanple,
extol the virtues of its bargaining proposal s w thout engaging in unl aw ul

direct dealing. (See, e.g., Bruce Church, Inc. (1983) 9 ALRB No. 74, revd.

on other grounds in an unpub. dec.) However, while a contract exists,
canpai gning in derogation of that contract undermnes the ordered

col |l ecti ve

14.
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bargai ni ng structure set up by the ALRA  Enpl oyer objections to an
exi sting contract shoul d be addressed to the excl usi ve bargai ning agent in
negotiations, not to the electorate in a decertification election. The
I nadequacy of a contract as an issue for decertification is not a proper
concern of the enpl oyer (who can correct the inadequacy through the
bar gai ni ng process) but rather an itemto be considered solely by the
af fected enpl oyees. As the benefits provided by a previous collective
bar gai ni ng agreenent negotiated by Linoneira wth the Uhion and the
Lhion's ability effectively to protect the work force fromerosion of
enpl oynent opportunities were the main focus of Linoneira s no union
canpai gn, | would apply the above standards to this election and find the
Enpl oyer overstepped its rights of free speech.

For all the above reasons, | agree that we nust reverse the | HE
and set aside this election.

Dat ed: June 30, 1987

PATR CK W HENNLNG  Menber

15.
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MEMBER MCARTHY and MEMBER GONOT, D ssenti ng:
V¢ disagree wth the majority's analysis of the (Golton statenent

and woul d not set aside the results of the el ection.?

YThe question of whether enpl oyee status is jurisdictional or whether the
parties have waived the right to argue that the statutory definition of
enpl oyee was not nmet is irrelevant in this case as the Regional D rector
(RD, in her Report on Chal lenged Ballots, found Juan Larios to be an
enpl oyee on seasonal |eave during the eligibility period. (RDs Report on
(hal  enged Ball ots, pp. 3-4.) Athough Juan Larios was not an eligible
enpl oyee for voting purposes, he was still an enpl oyee at the tine he filed
the decertification petition. The Investigative Hearing Examner (I|HE)
al so found that Juan Larios and Antonio Martinez, the individual s who filed
the Petition for Decertification, were enpl oyees of the Linoneira Conpany
(Empl oyer or Respondent). (IHED, p. 2.)

Qur concurring col | eague woul d have us infer fromthe absence in our own
statute of |anguage permtting any "individual" to file a decertification
petition that the Legislature neant to confine the right to file a
decertification petition to "enpl oyees enpl oyed during the eligibility
period.” If the difference in | anguage between the Agricul tural Labor
Relations Act (ALRA or Act) and the National Labor Relations Act (NLRA) is
toguide us inthis case, we think it equally possible that since the

Legi slature did not say that "only enpl oyees eligible to vote" may file a
decertification petition, it did not nean to express such a

[fn. cont. on p. 17]

16.
13 ALRB No. 13



A though we agree with the majority that the Lhited States Suprene Gourt in
NLRB v. dssel Packing Go., Inc. (1969) 395 US 575 [71 LRRVI 2481] set

forth the proper standard for eval uati ng enpl oyer speech to enpl oyees when
the enpl oyer is expressing his views of unionismor a particular union, we
woul d find that neither the (olton nor Magdal eno statenents constitute a
“"threat of reprisal or promse of benefit.” W& would also note that the
National Labor Rel ations Board (NLRB), the Agricultural Labor Rel ations
Board (ALRB or Board) and the courts have applied the dssel standard in
both certification and decertification contexts. (See e.g., Canpbell

Chain, Dv. of Lhitec Industries (1969) 180 NLRB 51 [ 72 LRRVI 1587]; Mbhawk

Beddi ng Gonpany (1973) 204 NLRB 277 [83 LRRM 1317]; Dow Chenmical Conpany,

Texas

Dvisionv. NLRB (5th dr. 1981) 660 F.2d 637 [108 LRRV 2924]; see

al so, Jack or Marion Radovich (1983) 9 ALRB Nb. 45.)?

The ol ton & at enent

Epl oyee Julio Hnojosa testified that, three or four days

before the election, Gaig (olton addressed the tractor

[fn. 1 cont. |

limtation. Accordingly, we adhere to the literal neaning of section
1156. 7(c) which permts decertification petitions to be filed by an

"enpl oyee." It 1s clear that workers on | eave, or even on |layoff, do not
cease to be "enpl oyees” wthin the neaning of the Act. (See, e.g., Little
Rock Qate & Basket Go. (1977) 227 NLRB 1406 [94 LRRV 1385] where the
national board reinforced its prior holding that the term"enpl oyee" neans
"nenbers of the working class generally,” including "forner enpl oyees of a
particul ar enpl oyer.")

Z\¢ agree with the majority in refusing to adopt a concept of
enpl oyer neutrality and believe that the Board should continue to apply
NLRA precedent whi ch permts enpl oyer participation through speech in both
certification and decertification contexts.
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drivers, irrigators, and sprayers at their regular norning neeting to tell
them"that if we got rid of the Lhion they were going to give us a better
nedical plan." (RT. Wol. M, p. 54.) Athough H nojosa provided few
details of what el se was said during the 10 or 15 minute neeting, ¥ when
pressed by Linoneira' s counsel for Golton's exact words, he insisted that
Gl ton said "we were going to have better insurance than we had before."
(RT. Vol. M,

p. 57.) The Gonpany did not call olton or his interpreter,
supervisor Sixto Galvan, to deny havi ng made such a statenent;?

instead, it called two enpl oyees, Rafael Pacheco and Cornelio Peno, who
testified that they were present during Golton's presentations and t hat
they did not hear himpromse a better nedical plan. The | HE found the
testinony of these two enpl oyees to be disi ngenuous. Nevertheless, the | HE
was unper suaded by H nojosa's testinony and refused to find that ol ton
nade a promse of a better nedical plan. H found that H nojosa' s
testinony contai ned a sufficient nunber of "gaps and uncertai nties" and was
insufficient, standing alone, to overturn the results of the el ection.

H nojosa' s seemng inability or

¥H noj osa al so testified that (lton was asked how the benefits woul d be
better, but there is no testinony whether Golton answered this questi on.
H nojosa testified that there were no other discussions about the nedi cal
pl an.

Y\ woul d not draw any negative inference fromthe absence of testinony
by Golton or his interpreter, supervisor S xto Gl van. Respondent cal |l ed
two enpl oyees to testify and may well have believed that third-party
testinony woul d be found nore objective and persuasi ve than statenents by a
supervisor. Additionally, although it had the opportunity to do so, the
Lhited FarmVWrkers of Anerica, AFL-AQ O (UFWor Lhion) did not call ol ton
or Galvan as an adverse w t ness.

18.
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unw | lingness to recall other details about the conversation on nedi cal
benefits, a conversation which he estinmated as | asting seven or so mnutes,
contributed to the IHE s misgivings about the testinony.

As the IHE did not make a credibility finding on the basis of
H noj osa' s deneanor, we nay draw i nferences about the testinony on the
basis of the record as a whole. Like the IHE we are troubl ed by the gaps
and uncertainties in the testinony and the abruptness of H nojosa' s
answers. V¢ are left wth serious doubts as to whether his description of
the neeting was accurat e.

Section 1156. 3(c) of our Act provides that:

Uhl ess the board determnes that there are

sufficient grounds to refuse to do so, it shall

certify the el ection.

Wth this | anguage, the Legislature has in effect established a presunption

in favor of certification. (California Lettuce G. (1979) 5 ALRB No. 24,

pp. 3-4.) The burden of proof is on the party seeking to overturn an
el ection to cone forward wth specific evidence show ng that unl awf ul
conduct occurred and that this conduct tended to interfere wth the

enpl oyees' free choice. (Bright's Nursery (1984) 10 ALRB No. 18.) V¢ would

find that this burden was not net by the UPWthrough the testinony of

H noj osa.

Magdal ene' s S at enent s

Wth regard to statenents by supervisor Qiillerno
Magdal eno, the Board is faced wth a sketchy record, consisting of
confusing and i nconsi stent testinony. Enployee Vidal Alamllo described an
occasi on when Magdal eno addressed the Rodriguez crew According to

Aaml| o, Mgdal eno began his speech by noting that

19.
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sone workers were circulating a decertification petition. Alamllo
testified that:

He [ Magdal eno] told us, and questioned us, Srs, are you better now

than six years ago before the Lhion? Then he told us that before

the Lhion was on the ranch that there was nore growers, and there

was nore work for everybody. Then he told us the workers shoul d be

w th the Conpany, and to vote against the Lhion. And then after

tha; we woul d have nore work for everybody. (RT. Vol. M, pp. 34-

35.
Aaml| o al so descri bed anot her occasi on when Magdal eno and ot her forenen
addressed the Rodriguez crew however, Alamllo stated only that forenan
Franci sco Franco spoke of how the (onpany had been like a famly before the
advent of the Whion, but was now divided by its presence. Aamllo did not
testify regarding anything that Magdal eno said to the workers on that
occasi on.

Magdal eno testified that he addressed the Rodri guez crew several
tines, including one occasion wth Franco. Mgdal eno stated that he nade
the renarks about which Alamllo testified when Franco was present.

Accordi ng to Magdal eno, after Franco nade his "divided famly" speech, he
(Magdal eno) tol d the enpl oyees that sone of their fell owworkers had filed
a decertification petition and "that | would like their support, and to
vote for -- for the Union—+or the Gonpany.” (RT. Vol. M1, p. 180.) Wen
A aml| o asked himwho the petitioners were, Mgdal eno said he did not know
and, in any event, he could not say. Aamllo then attenpted to elicit a
prom se from Magdal eno:

Then he [Aamllo] said, well you make -- you tell us why we shoul d

vote for the Gonpany, and if you nake us a promse, |I'll even vote

for the Gonpany nyself. And at that point | said, M. Alamllo,

you know as wel | as nost of our enpl oyees here we cannot nake any
promses. And you knowthat | can't promse you anything. That

20.
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was ny answer to M. Alamllo' s question. (RT.
Vol. MI, p. 180.)

After repeating that he had told the enpl oyees that he coul d not nake any
prom ses, Magdal eno further testified as to his renarks at the neeting:

Q (by Linoneira' s counsel) VWeére there any questions about
what woul d happen if the Lhion lost the election wth
respect to nore work? DO d anybody ask any questions about
t hat ?

A It was not a question. |t was a comment that --
that one of our enployees directly said to ne. That's --but
it was not a -- not a question.

Q And was that at this sane neeting?

A Astatenent -- a statenent. Yes.

Q Wat did-- who was that enpl oyee?

A That enployee, his nane, if |'mcorrect, is Rcardo Quznan.
|"'mnot very sure about his name, but his nane is -- his
nunber -- | know his nunber. It was 11-12. He -- he nade
that cooment, and | just -- | just said that, under no
circunstances that -- there would be -- the Conpany woul d have
any less -- less work, or the -- that there was a possibility

that we had lost sone work in the past. And that's about what
| said, that we had | ost sone work, sone growers.
(RT. Vol. M1, pp. 181-182.)

O the basis of Aamllo' s and Magdal eno' s testinony, the | HE
found that Magdal eno had, on one occasi on, nmade a speech in which he
promsed "nore work" and, on another, nade a speech in which he prom sed
that "under no circunstances woul d there be any | ess work." Despite
characterizing both statenents as "promses,” the I HE di scounted their
I nfl uence on the ground that they were nerely "exaggerated devi ati ons" from

the Enpl oyer's ot herw se
HHTTETETTTTTT T
HHTTETETTTTTT T
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| awful conduct of its canpaign.?
Both NLRA section 8(c) and ALRA section 1155(c) pl ainly speak of
“"threats or promses of benefits" as wthin the general proscription of

N_RA section 8(a)(l) or ALRA section 1153(a). Therefore, under the Q ssel

standard and its subsequent application by the NNRB and the ALRB, if we
were to find that the statenents under review constituted explicit
"promises,” we woul d be required to set aside the el ection.?

The IHE s finding that Magdal eno nade a promse rests principally
on the ground that, in his view Mgdal eno appeared to have admtted to
naki ng one. However, the transcript reveal s that Mgdal ene' s answers
during his testinony were spoken in such a halting and hesitant nanner, and
were on occasi on so quickly recanted, that we are unable to view themas

expressi ng any ki nd

¥As we have noted, both Magdal eno and Alanillo agree that Magdal eno nade
a nunber of speeches to the Rodriguez crew Thus, it is possible, as the
| HE concl udes, that Alamll o' s account of the Magdal eno "promse" is based
upon renarks nmade on a different occasion than the one to whi ch Magdal eno
referred in his testinony. However, fromthe record as a whole, it is not
clear to us that the two nen are relating different renarks nade on
different occasions. Aamllo s testinony pl aces Magdal eno' s renark on the
occasi on when Magdal eno i ndi cated that sone nen were circulating a
decertification petition. Mgdal ene's testinony places his remark on the
sane occasi on, which nmay nean that both nen are describing the sane renark.
The | HE appeared puzzled that no other wtness testified to Magdal ene' s
renark on what he considered "the second occasi on.” The possibility that
the two nen were describi ng the sane occasion elimnates the puzzle. In
light of this possibility, we are inclined to view Magdal ene' s and
Aamllo s testinony as contradictory. For purposes of argunment, we woul d
treat the renarks as bei ng nade on two separate occasi ons.

“The Whion lost this election by a very small margin. Snce the record
is clear that the remarks were nade before groups |arger than the Lhion's
nmargin of defeat, they woul d have to be viewed as outcone determnati ve.

22.
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of explicit promse. It nay be that the | HE credited the portions of
Magdal eno' s renar ks whi ch sounded | i ke prom ses because the were uttered
w th a discerni bl e candor which entitled themto be credited over his
denials and recantations; but, if that was the case, the |HE did not say
S0 ”— Mreover, the remarks were prefaced wth an unanbi guous di scl ai ner
concerning the Enployer's inability to make any promises.? Bven if an
inplicit promse could be inferred fromwhat was said by Magdal ene, we
believe that its effect woul d have been neutral i zed by Magdal eno' s

unanbi guous disclainmer. (See Uarco Incorporated (1974) 216 NNRB 1, 2 [88
LRRM 1103]; Interlake, Inc. (1975)

"ps the | HE did not nmake a credibility finding on the basis of
Magdal eno' s deneanor, we nay draw i nferences about Magdal eno' s testinony
fromthe record as a whol e.

¥ cross-examnation, Magdal eno reaffirned his testinony that he nade
no prom ses:

Q (by the UPWrepresentative) Now you also told M. Quznan that —
he asked questions about, well, what wll happen if the Uhion
goes? Is there going to be nore work? D d you tell himthat you
coul dn't prom se nore work?

A Yes.

Q Because that would be a benefit that you re not allowed to say --

A No, because -- because we -- we're -- we don't -- we don't have
control over -- and -- that all depends. | told --

Q Depends on what ?

A | told himthat --

Q Wat does it depend on?

A | told himwe could not bring -- promse hi many work

because we didn't knowthe -- we didn't knowthe future. (RT.
Vol. MI, p. 190.)
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218 NLRB 1043, 1050 [89 LRRM 1794]; Dow Chem cal Conpany, Texas D vision v.
NLRB, supra, 660 P.2d 637, 644.)

Nei ther would we find that Magdal ene nmade the promse attri buted
to himby Alamllo. In viewof the natural tendency to hear what one wants
to hear and the fact that Alamllo was president of the Lhion's ranch
coomttee at Linoneira, we would find Magdal ene' s uncontradi cted testi nony
that Alamllo sought to elicit a promse fromhimto be significant. (RT.
Vol. M, pp. 42-43; RT. Wol. M1, p. 180.) Wile this piece of evidence
was ignored by the IHE in our estimation it seriously dimnishes the
wei ght that shoul d be accorded to Aamllo' s testinony on the question of
prom ses nmade by Magdal eno. As the record strongly suggests that Alamllo
was predi sposed to construe Magdal ene's remarks as a pronmise of "nore
work," we cannot rely on his testinony as a basis for concluding that a
promse was actual |y nade.

In light of Magdal eno' s plainly-stated disclainer regarding his
inability to nake a promse and the fact that the confusing testinony and
abbrevi ated record as a whol e do not denonstrate that any explicit promse
was nade, we woul d vi ew Magdal eno' s renarks as havi ng had no unt oward
effect on the enpl oyees' ability to exercise their free choice in the
el ecti on.

For all of the above reasons, we woul d uphold the results of the
el ecti on.

Dated: June 30, 1987
JGN P. MOCARTHY, Menber
GREQRY L. GONOT, Menber
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CASE SUMARY

Li nonei ra Conpany 13 ALRB No. 13
(URWY Case Nb. 85-RD I -X
I|HE DEQ S ON

In a representation el ection in which the petitioner sought to decertify
the incunbent Lhited FarmWrkers of Anerica, AFL-Q O (UFWor Uhion), the
final tally of ballots showed 75 votes for the Uhion, 79 votes for no
Lhion, and 2 unresol ved chal | enged bal | ots. Follow ng an evidentiary
hearing on the UAWs obj ections to the el ection, the Investigative Hearing
Examner (I1HE) concluded that the Ewl oyer had neither threatened enpl oyees
wth loss of work nor promsed themnore work and/ or an i nproved nedi cal

i nsurance programin order to dissuade themfromvoting for the Lhion. He
recommended that the el ection be upheld and that the UPWbe decertified as
the excl usive bargai ning representative of all agricultural enpl oyees of

t he Enpl oyer.
BOARD DEAQ S ON

The Agricultural Labor Relations Board (ALRB or Board), upon review of the
IHE s Decision in light of the Lhion's exceptions thereto, reversed his
finding on one issue and concluded that since its finding on that issue was
sufficient to set aside the election, it need not reach a decision on the
remai ning questions. Specifically, the Board found that the Enpl oyer,
wthin a fewdays of the el ection, advised a group of about 10 enpl oyees
that they coul d expect to receive a better medical plan if they got rid of
the Lhion. In accordance wth prevailing precedents of the National Labor
Rel ations Board and control ling ALRB precedents, the Board concl uded t hat
the conduct interfered with enpl oyee free choice and affected the results
of the election. Accordingly, the Board invalidated the el ection.

QONOLRR NG CPIEN ON

Menbber Henning concurred in the Board's Decision to set aside this el ection
due to i nproper canpai gni ng by the Enpl oyer. Menber Henni ng expanded upon

his view regardi ng an enpl oyer' S limted canpai gn rights in decertification
el ections, finding the enpl oyer's vigorous no-union canpai gn here

| nher ently coercive and intimdating, even if not encunbered wth i nproper

pr om ses.

D SSENTING CPIN ON

Menbers McCarthy and Gnot woul d certify the results of the
decertification el ection.

In determning whet her the Enpl oyer promsed nore work or alternatively, no
less work if the Lhion was decertified, the O ssent adopted the G ssel
standard for eval uati ng an enpl oyer' s expressi on of views about uni oni smor
a particular union in both certification and decertification contexts.
(NLRB v. d ssel



CASE SUMWARY - ontd. -

Packing (., Inc. (1969) 395 US 575 [71 LRRVI2481].) After considering
the totality of the circunstances, including the disclainer, confusing
testinony and abbrevi ated record, the O ssent concl uded that the statenent
had no untoward effect on the enpl oyees' ability to exercise their free
choice in the el ection.

Inreference to the alleged statenent promsing a better nedical plan, the
O ssent found that the UAWfailed to neet its burden of comng forward wth
speci fi ¢ evi dence show ng that unl awful conduct occurred and that this
conduct tended to interfere wth the enpl oyees' free choi ce.

* * *

This Case Summary is furnished for information only and is not an official
statenent of the case, or of the ALRB.
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Appear ances:

Leon L. Gordon

Gordon & G ade

25600 Rye CGanyon Road, Suite 500
Val enci a, CA 91355

for the Enpl oyer

Ned Dunphy Henry Avila
Lhited Farm Vrkers P.
0. Box 30 Keene, CA
93531

Before: Marvin J. Brenner
I nvestigative Hearing Exam ner
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MARV N J. BRENNER I nvestigative Hearing Exam ner:

This case was heard by nme on Septenber 17, 18 and 19, 1985, in
Onard, Galifornia. The facts giving rise to this proceedi ng can be
briefly stated as follows: Oh February 13, 1985, Juan Larios and Antonio
Martinez, enpl oyees of the Linoneira Gonpany (hereafter "Conpany" or
"Enpl oyer"), filed a Petition for Decertification® seeking to have the
Lhited FarmVrkers of Arerica (hereafter "URW of "Uhion") decertified,
the effect of which would be that the URWwoul d no | onger represent for
pur poses of collective bargaining the agricultural workers of the Conpany.

The Agricultural Labor Rel ations Board conducted an el ection on

February 20, 1985, a Wednesday. The results were as foll ows:

No Uni on 79
UFW 75
Uhresol ved (hal | enged Bal | ot s 14
Total Nunber of Al Ballots 168

O February 22, 1985, the Regional Drector overrul ed the
chal lenges to the ballots of all enpl oyees except for two and as those
woul d not affect the outconme of the el ection, they were not opened. (See
Regional Drector's Report Oh (hallenged Bal lots). No exceptions were

filed to the Regional Oirector's

Y| take official notice of the Petition for Decertification, the
Regional Drector's Report on (hallenged Ballots, (bjections to Gonduct of
H ection and Gonduct Affecting Hection Results, and Notice of (bjections
Set for Hearing; Notice of Partial D smssal of (bjections; Notice of
R ght to Request Revi ew



Decision. . But on March 1, 1985, the Lhion did file six objections to the
el ection ((pjections to Gonduct of Hection and Gonduct Affecting Hection
Results), and on July 24, 1985, the Executive Secretary set three of the
Lhion's objections for hearing as fol | ows:

1. Wether the Enployer in its election canpai gn prom sed
better benefits and provi ded economc inducenents to the voters, including
but not limted to, promses of better nedical insurance than that
provi ded by the Incunbent Unhion, promses of nore work if the I ncunbent
Lhi on were decertified, sponsorship of carne asada parties for enpl oyees
two days before the el ection, and sponsorship of a restaurant di nner for
enpl oyees on the night before the el ection; and if so, whether such
conduct affected the results of the election;

2. Wet her the Enpl oyer threatened enpl oyees w th di scharge
and/ or perrmanent |ayoff if they voted for the |Incunbent Uhion, including
but not limted to, threats of discharge and/or |ayoff of one hundred
enpl oyees, threats that growers woul d | eave the conpany resulting in | oss
of jobs, threats of discharge and/or |ayoff of specific enpl oyees and
threats of discharge and/or |ayoff of enployees with the |east seniority;
and if so, whether such conduct affected the results of the el ection; and

3. Whether the Decertification Petitioners' observer and the
Enpl oyer' s observer canpai gned in the voting area during the el ection by
conduct including, but not limted to, exclaimng loudly to the voters

that they had al ready won the el ection, and



by | eaving the observers' table to go outside the building to talk to
waiting voters; and if so, whether such conduct affected the results of
the el ecti on.

The hearing proceeded on these objections. The Epl oyer and
Lhi on were present throughout the entire hearing, participated fully in
the proceeding, and filed briefs after the close of the hearing. The
Petitioners nmade no appearance at this hearing and did not file briefs.

Upon the entire record,? including ny observation of the

deneanor of the wtnesses, and after careful consideration of the
argunents and briefs submtted by the parties, | make the fol |l ow ng:

F ND NG G- FACT

The Juri sdi cti on

| find that the UFWis a | abor organi zation wthin the neani ng
of section 1140(f) of the Act and that the Conpany is an agricul tural
enpl oyer w thin the meani ng of section 1140.4(c) of the Act.

1. The Business Qperation

The Gonpany prinmarily grows citrus crops but al so has a packing
operation. It sells and ships its products. 1In addition, it perforns
cultural services or harvesting for other growers (I1:169.)

The Conpany nai ntains a seniority list which is used

“Hereafter, the Lhion's exhibits will be identified as "U _ "; and
the Gonpany' s exhibits as "Go. _.". References to the Reporter's
transcript wll be noted as (\Vol une: page).



for hiring and | ayoff purposes. Vérkers with the | east seniority are laid
off first and senior workers are hired back first. (11:141-142.)

The parties stipulated that the UPWwas certified as the
excl usi ve bargaining representative for Linoneira s workers in 1978.
Subsequent thereto, there were two negotiated contracts, the first one
expiring sonetine in 1981 and the second one in February of 1985 j ust
prior to the election. (I1:126.)
[11. The Hection Canpai gn

The onpany ran a vigorous "no Lhion" canpaign. (Its Personnel
Drector clained that it was rather | ow key conpared wth the previous two
elections (11:153).) It sent various forenen and supervisors around to
the crews and call ed several neetings to explain the Gonpany' s position.
In addition, on Véshington's birthday, the Monday before the el ection, the
Gonpany sponsor ed bar becue and beer dinners at various supervisors' houses
and al so threw a dinner at an knard restaurant the night before the
el ection that approxinately 60-70 enpl oyees attended.® (11:14, 154, 166-
167.)

Thi s case concerns what statenents were nade during those
contacts, whether they constituted threats or promses, and if so, whether
they affected the results of the election. Basically, the renmarks that

were nade fall into two general

*The UFWabandoned its claimthat the di nners were objecti onabl e
conduct affecting the outcone of the election. Instead, this evidence
was admtted to showthe extent of the conpany's "no Uhi on" canpai gn.



categories —di scussions over past |ayoffs and di scussi ons regardi ng
nedi cal benefits.
A The Aleged Promses of Mre Wrk If the UW Wre
Decertified; the Aleged Threats of Layoff If the WW
Wre Retai ned

1. Mce President Quilin's Satenent

Uhberto Quznan has worked for the Gonpany for 11 years as a
pi cker and was in Eduardo Berune's crew at the tine of the el ection.
Quzrman testified that about one week before the el ection, while working
in the orchard, Gonpany M ce President A fonso Quilin engaged himin a
conversation which |asted one hour. During that conversation, according
to Quzman, Quilin told himthat during the six years the UFWhad been on
the property, the Gonpany had | aid off 100 workers for |ack of work ow ng
to the fact that several growers had left. Qilinis further alleged to
have told Quznan that if the workers got rid of the Uhion, the Gonpany
could get back its lost ranches and rehire the 100 workers. (I:70-71,
73, 76-78.)

Quzrman further testified that each crew contai ned 30-40 workers
and that he was aware that there had been six crews when the Union first
won the el ection but that there were only four crews now, and he
attributed this to the fact that sone growers had left. He also testified
that this was basically what Quilin had said in their conversation.

(1:74.)

Afonso Quilin has worked for the Gonpany sins 1966 and has

been in charge of |abor relations and personnel. For the last three years

he has served as the (onpany' s Executive M ce



President. Quilin testified that he knew Uhberto Quznan, recal | ed t hat
Quzman had served on the Lhion's Ranch Cormittee during the tine the
contract was in force, and testified he had contact with hi mduring
negoti ati on sessions and grievance neetings. (I1:134-135, 170-171.)
Quilin testified about his conversation wth Guznan in a nuch
nore conpl ete nanner. He testified that they spoke from10-15 m nutes
around 10: 30-11: 00 on the Friday before the Védnesday el ection in a | enon
orchard close to his office. According to Quilin, he had heard that there
had been an incident in the area where the harvesters wait for the buses
i n whi ch sonme pushi ng and shovi ng had occurred between GQuznan and
Petitioner Juan Larios and bei ng concerned about viol ence, he went to talk
to both workers. He spoke to GQuzrman first; no one el se was present.
After telling Quzman the CGonpany did not condone viol ence on anyone's
part, whether it was a pro-lhion or a pro-Conpany enpl oyee, and that the
guestion ought to be resol ved in a reasonabl e manner through the ball ot
procedure, Quilen testified he then told GQuznan that this was an offici al
warning and that he was going to tell Larios the exact sane thing.
(11:136, 170-171.) A that point Quznan then brought up the el ection and
vol unteered that the ULhion had done a good job for the workers. Qiilin
responded that prior to the advent of the ULhion, the Conpany had had a
good rel ationship with the workers but that now the Conpany was facing
economc difficulties and was havi ng probl ens conpeting in the present

environnent. Quilen admtted



telling Quzman that there were two fewer crews presently because of the
busi ness the CGonpany had | ost the previous year. @uiilin denied saying the
Gonpany had fired anyone. (11:139.)

Qilin testified that at the end of the conversation, Gizrman
told himthat he still favored the Lhion. (11:137.)

During his testinony, Quilin expanded on his statenent to
Quznan regarding the loss of the two crews. Quilintestified that
nornmal |y during February (and in February of 1984) the Conpany had six
crews harvesting | enons but that because of |ost business, including the
| oss of a naj or packer involving about 800 acres in the fall of 1984, the
nunber of crews utilized never reached beyond four in the 1984-85 season
resulting in a reduction of about 70-90 workers. Q@uilin attributed these
losses to the fact that several growers had left the Gonpany expl ai ni ng
that they couldn't afford to stay and that they coul d have the work done
nore cheaply el sewhere. These | osses neant, according to Quilin, that
approxi matel y 1, 000-1, 200 fewer acres were being farned; ergo, the need to
reduce the nunber of crews.® (11:140-141, 149-150, 173-175.)

2. The Map Illustration - Franco's Msit
UFWw t ness, Antoni o Patino, a Conpany

enpl oyee for 22 years and presently living at the | abor canp, testified
that a week before the el ection he was pi cki ng | enons under the

supervi sion of his foreman, Roberto Rodriguez, when

*Qii li n acknow edged that sone of the growers that left were still
utilizing the Conpany's packing facilities; however, they were utilizing
their own |abor for the harvest. (I1:145-146.)
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avocado forenman Francisco Franco visited the crewto tal k about the

canpai gn.5 Patino testified that Franco, whomhe had known for years,
personal |y spoke to himfor 3 hours, as he worked. (I:9-10, 15, 25-27.)
During the course of their conversation, Franco, according to Patino, told
him inter alia, that ". . .if we were going to vote for the conpany, then
there was going to be nore work. And if the union were going to conti nue
here, the job was going to be over." (I1:11.) Patino testified that he
understood this to nean that if the Uhion won, the growers were going to
be leaving. (1:11.) To illustrate his point, Franco, according to
Patino, drewa map in the soil denonstrating by bl ocks the current
conposi tion of the farm including the MKevit, MIton, LaQuesta, and
Forty Acres ranches and an "x" whi ch showed the reduced acreage of what
woul d be left if the Uhion continued to represent the enpl oyees. (I:12-
13.) (Ul.)

Patino further testified that Franco told himthat he was
worried that if the Conpany | ost any nore growers, he could | ose his job
as he had very low seniority conpared with the other forenen. But Franco
also indicated that he was not speaking to Patino (and the others) on his
owr initiative but that he was being paid for his tine by the Gonpany.
(1:19-20, 23.)

Anot her nenber of Patino's creww Mdal A amllo,

Alot of the Conpany's canpai gn seened to focus on this | enon
picking crew Qne worker, Vidal Alamllo, testified that the majority of
this crewhad lowseniority and that around 15 were new hires. (1:37.)



testified that Franco visited the crew® stayed the entire day and
returned the foll ow ng day. Wile he spoke to various workers on these
occasi ons, he did not speak to Alamllo nor attenpt to do so.” (1:33, 35
36, 40-41, 43.) Later, however, while on the bus goi ng hone fromwork,
Aamllo testified he overheard three of his co-workers —all relatively
new enpl oyees with little seniority —comenting that Franco had told them
that there woul d be | ess work if the Union won the el ection.®

Franci sco Franco is foreman of the avocado crew and has been a
forenman since 1969 or 1970. He has known Patino for a nunber of years as a
co-worker and now as a neighbor. Franco testified he spoke to Patino
about an hour a few days before the el ection at the MKevit Ranch.
According to Franco, he pointed out to Patino the ranches the GConpany had
| ost since the Lhion cane in and what had existed on the property before
the Lhion. And to express the reality of just what had been | ost, he drew
amp in the soil show ng the ranches that no | onger existed. Franco al so
acknow edged telling Patino that if the Conpany | ost any nore ranches, he
was goi ng to be out of work because he didn't have enough seniority

conpared to other forenen. But

®Aanillo placed the date of this visit as 5 days before the
el ection not one week as Patino had testifi ed.

" This is probably explained by the fact that Aanillo as the top
Lhion official at the ranch, (he was President of the Ranch Conmttee
(1:42-43)) woul d have been consi dered unreachabl e on the decertification
quest i on.

8Job security, especially among the newy hired, was one of the
wor kers' greatest concerns as they approached the el ection. (1:81-83, 86-
87, 101-102, 123-124.)
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Franco denied that he represented that the | ost conpani es woul d be back if
the Lhion were decertified. Fnally, Franco testified he told Patino that
he was free to nake a decision and that he (Franco) woul d continue tal king
tothe rest of the crew (I1:270-273, 283.)
Fol | ow ng his conversation wth Patino, Franco
continued to canpai gn anong ot her Rodriguez crewnenbers, speaking to at
| east 15 of thembut as there was not enough tine left in the day to speak
wth all of them Franco cane back the next day. Franco testified that in
his conversations wth these other workers, he did not nmake any draw ngs
but did nention —possibly to every singl e person he spoke to —t hat
growers had | eft the Gonpany since the Lhion arrived. (11:284.)
According to Franco, he told thembasically what he had tol d Patino.®
(11:292.)
3. The Magdal eno Speech
Hve to six days prior to the el ection, harvesting
superintendent QGuillerno Magdal eno gave a speech to this very sane
Rodri guez crew of 29-30 workers which |asted 15-20 mnutes. According to
Aamllo, Mgdal eno inforned the crewthat a group of workers was goi ng
around asking for signatures to renove the Uhion and that each worker
shoul d question hinself as to whether he was better off now than he was

six years ago before the Uhion

*Franco al so testified that besides the Rodriguez crew, he went to
each harvest crewwth a group of foremen, including Quillernmo Magdal eno.
Franco testified that on those occasions he explained to the workers their
rights and that things had been different before the Lhion cane in but did
not nention anythi ng about growers |eaving the Conpany, |ayoffs, or
nedi cal benefits. (11:288-290, 293.)
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cane in. Aamllo further testified that Magdal ene told the crew t hat
before the Union came on the ranch there were nore growers and nore work
for everyone and that in order for everyone to have nore work the Conpany
posi tion shoul d be supported. (1:34-35, 43-44, 48.)

4, The Meeting wth the S x Forenen

Patino testified that the day followng his

conversation with Franco, six forenen cane to his crew ™ the Rodri guez
crew, told themthat there was going to be a neeting and to stop working.
According to Patino, the forenen then spoke to the crewnenbers, focussing
their discussion on the fact that unionization had brought a | ot of
problens and that in order to eli mnate those probl ens, the workers shoul d
hel p the Conpany get rid of the Union. (I1:14-15.)

Aamllo also testified about this neeting. Sating it occurred
on a Saturday, Alamllo testified that Guillerno Magdal eno i ntroduced
Franco and that Franco spoke of how all the workers had been like a famly
W th no problens before the Lhion camin and that if the Uhion were
renoved, it would be the sane as it was before. (1:39.)

Quillernmo Magdal eno testified he spoke to all the crews and
sone nore than once. (I1:177-178.) (n a Saturday around 10: 30 at the
upper section of the MKevit Ranch he spoke to the Rodriguez crew at a

neeting that lasted at | east one hour. He

- Patino identified themas Francisco Franco, Quillerno Mgdal eno,
Benito Martinez, S xto Galvan, Marco R co, and Rogelio Rodriguez. (1:14.)
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did nost of the talking. (Mgdal eno testified that he spent nore tine
wth this crewthan any of the others he visited because of the extensive
di scussi on and corments of the enployees at this neeting (I1:181, 199).)
Accordi ng to Magdal eno, one of the things he told the assenbl ed workers
was that the Gonpany was nuch nore conpetitive before the Lhion cane in —

. that before the Lnion . . . there was lots of work and si nce the
union, . . . thereisn't.” (I11:195.) In short, the information he sought
to convey was that there was much nore work available prior to the Lhion's
comng on the property. (I1:194-195.)

Magdal eno testified that foll ow ng his speech and those of
other forenen (e.g., Franco), workers asked if they woul d be better off
wthout the Lhion, and he replied that he and the others knew that he
couldn't nmake any promses. (I1:177-180.)

Magdal eno al so testified that one enpl oyee, a R chard GQuznan,
asked what woul d happen to the work if the Union | ost the el ection, and
that he replied that he couldn't promse anything but that though work had
been lost in the past, under no circunstances woul d the Gonpany have any
less work than it did now (I1:181-182, 190.)

B The Alleged Promse of Better Medical Benefits

Sone w tnesses on behal f of the UFWtestified that
prom ses were nade by Conpany representatives to the effect that if the
Lhi on woul d decertified, the enpl oyees woul d recei ve a better nedi cal
pl an. Julia H nojosa has worked for the Conpany as an irrigator for 10

years and lives at the |abor canp. A the
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tine of the election, there was an office in the canp called "Qive Land"
where all the workers who worked by hours —tractor drivers, irrigators,
and sprayers —would neet in the norning wth their forenen for work
assignments. In addition, on Tuesday norni ngs work probl ens woul d be

di scussed. (1:51-52.) H nojosa described one such Tuesday neeting three
or four days before the election at which tine Gaig Golton, who
supervised the irrigation, tractor driver and sprayer forenen, spoke to 9-
10 assenbl ed workers for a short tine. According to Hnojosa, Colton
stated that if the workers got rid of the Lhion, they'd get a better

nedi cal plan, the one that the forenen presently had. (1:53-54, 57-58,
60-61.)

Uhberto Quzman testified that Qilin told him during an
I ndi vi dual conversation that wthout the Uhion, he'd get a better nedi cal
plan. (1:70-71, 73, 76-78.)

Patino testified that during his conversation wth Franco in
which the nap was drawn in the soil, Franco al so nentioned that he had
changed his mnd about supporting the UPWbecause he didn't like its
nedi cal plan and that the Conpany's plan for its forenen was better. But
Patino denied that Franco promsed that the forenen's plan woul d be
provided if the Uhion were voted out. (1:23-24.) And Patino al so
testified that at the Saturday neeting wth the six forenmen no prom ses
were nade regardi ng the nedi cal plan.

Magdal eno agreed that he nade no promses. He testified

that the subject was raised at the Saturday neeting
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when Alam || o asked what woul d happen to the nedical benefit if the Uhion
were voted out. Magdal eno testified he responded: "... And | said nothing
about nedical. | said you yourself have relatives. Your wfe, | recall —
| told himyour wfe works at the packi ng house. Does she have a nedi cal
plan?" (I11:181, 203.) Magdal eno testified that he al so told the workers
that before the Lhion cane in, the Conpany had nedical, vacation and sick
| eave benefits; but he denied conparing benefits or expressing an opi ni on
as to which was better, as he said he knewthis was illegal to do.
(11:185-186.)

Qilin |Iikew se denied naking any promses. He testified that
Quzman asked hi mwhere the enpl oyees would be if the Lhion | eft and woul d
they be better off, and that he told hi mseveral tines that he (Qiznan)
shoul d know that he coul dn't promse anything during a canpai gn but that
he al so knew how t he Gonpany had provided a nedical plan prior to the
Lhion in 1978 and that currently the Gonpany provi ded i nsurance for non-
unit enpl oyees such as packi ng house workers and supervisors. Quilen
testified he nentioned this because he knew that one of the enpl oyees'
concerns during the el ection canpai gn was that they not be left wthout
any nedi cal plan whatsoever. But Quilen denied that he ever prom sed
Quzman better nedical benefits should the Lhion be ousted. (I1:138-139,
147, 172-173.)

The Gonpany al so cal | ed worker wtnesses to dispute Hnojosa s
testinony regarding Golton's speech. Rafael Pacheco denied that there was

any reference what soever to nedi cal
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benefits (or layoffs) and denied that Colton had promsed a better nedical
plan if the Unhion were renoved. (111:300-302, 310.) According to
Pacheco, the only nention of an election was that (olton stated —at three
norni ng neetings in the week preceding the el ection —that the workers had
aright to vote for whonever they wanted and that it was a free el ection.
Accordi ng to Pacheco, the Conpany never asked its enpl oyees for their
support during these neetings, and the najor topics di scussed were work-
rel ated problens. Pacheco estinated that work nmatters were di scussed for
15 minutes and the el ection for 5 minutes. ™ (I11:312-313.)

Utinately a new nedi cal plan was placed into effect by the
Gonpany followng the election, in May. (1:31; 11:147.) Aamllo
testified he believed it was the same plan that the forenen had. (1:37-
38.) HnNojosa testified that it was a B ue Shield pl an whose nmai n benefit
was a $1, 000,000 unbrella. (1:55.) According to H nojosa, supervisor
Qi lin and forenan Fel i x Reyes presented the new policy to his crew and
told themthat it woul d nean greater benefits. (1:64-65.)

Qilin testified that two benefits of the policy not

Yontrary to Pacheco, Conpany wtness Cornelio Peno testified that
the el ecti on was discussed for 10-15 mnutes on Thursday, 10 mnutes on
Friday, and for 10 mnutes on the foll ow ng Tuesday the day before the
schedul ed el ection. (111:317-321.)

2Nl workers did not necessarily agree that the new nedical policy
was better than the Lhion's RFK program For exanple, H nojosa testified
that he was happi er under the old policy because as there was a | ower
deductible, nore itens were covered. (l:62-63.)
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i ncl uded under the Lhion plan were the one mllion dollar coverage (as
conpared to $20, 000 under the ULhion policy) plus optical benefits.
(1:40.)

IV. The Alleged Hection Irregul arities

Manuel Magdal eno was the URWobserver during the el ecti on and
received his instructions fromRegional Drector Alina Lopez, serving as
Board agent in charge of the election. Magdal eno testified that these
instructions were repeatedly viol ated by Petitioner's observer, Gabri el
Salazar. (1:87.) According to Magdal eno, quite often when a voter woul d
wal k into the room.where the el ection was taking place, Sal azar (and
soneti nes the Conpany' s observer, as well) would smle and then nake a
gesture wth his pal ns extended upwards indicating "we' re going to nake
it" in what was obviously a gesture of encouragenent to his side. In
fact, Magdal eno testified that those actual words were used three or four
tines. (1:92-93, 122-123.) n those occasi ons, accordi ng to Magdal eno,
ot her workers who were in line by the front door waiting to enter and vote
woul d have overheard the renarks or seen the gesture. (I:119-120.)

Magdal eno coul d not be sure Lopez saw the gesturing, but he testified she
woul d tell the of fending observer to cease doing it when he called it to
her attention. Neverthel ess, according to Magdal eno, the gesturing
continued. (I:120-122.)

Magdal eno al so testified that a threat was nmade at one poi nt
when Sal azar told a worker who had just voted not to tell for whomhe had

vot ed because he mght get his tires sl ashed.
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A though Lopez was present when the statenent was nade, she did not,
according to Magdal ene, react toit. (1:94-95 116.) But on cross-
examnation he testified Lopez i ndeed heard the statenent and tol d Sal azar
not to nake renarks |ike that again.

In addi tion, Magdal ene recall ed on occasion in the mddl e of
the el ecti on when both observers | eft the roomw thout permssion and went
to the area where at |east five prospective voters were waiting in line
and spoke to themfor two to three mnutes. (Magdal eno was unabl e to hear
their conversation.) Magdal eno testified he called this natter to Lopez's
attention, that she becanme very upset and asked both observers to cone
back inside, which they did. (1:95-98, 112-114, 117-118.)

FHnally, Magdal eno testified that Sal azar al so
frequently wandered around the roomwhil e the el ecti on was bei ng conduct ed
whi ch he pointed out to Lopez who at first paid little attention but then
| ater asked Sal azar to be quiet and resune his seat. (1:114-115.)

Aina Lopez was called as a wtness for the Enpl oyer. She
testified that she gave the standard instructions to the observers
informng themthat she was the only person allowed to speak to voters and
that any irregularities should be reported to her. Lopez also testified
that her instructions were that no one was to vote unl ess she was there
and that in fact, she was in the roomat all tines that any voting went
on. She had to | eave the roomtw ce; on those occasions, she |eft the care

of the ballot boxes to other Board agents. (I1:210-217.)
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Lopez testified that in the voting roomshe had
arranged for the observers to be seated around her (the Conpany's and
Petitioner's observers to her left and the Lhion's to her right) ina"U
position and that she was able to see and hear themfromher position in
the room (11:217-218.) (Go. 1.) Later in her testinony, however, she
admtted that in order to see the Petitioner's observer (Sal azar) she
actually had to turn her head. (11:230.)

According to Lopez, no observer ever left the roomw thout her
permssion, no observer ever went out and spoke to peopl e who were waiting
inline to vote, no one ever had to be pulled fromthe Iine and brought
back inside, and that if soneone had | eft the room she woul d have seen
him Lopez further testified that the only times perm ssion was sought
fromher by observers to | eave the roomwas when there were no prospective
voters in the line. (I1:218-219, 223-224.)

Lopez also testified that the greatest nunber of voters that
woul d either be inside the voting roomor outside but capable of seeing
inside at any given tine would be four. Wile she woul d be checki ng on
the eligibility of one voter in front of her desk, there mght have been
two others in the voting booth while another prospective voter mght have
been outside the door to the roomwaiting to cone in and woul d have been
able to see inside the room (11:242.)

She admtted that on occasion sonme of the observers had to be

repri nanded. Lopez testified that one tine one of the
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voters was rather nonchal ant about the secrecy of his ballot and was about
to state the way that he voted when Lopez instructed himnot to say
anything. A that point Salazar, in a voice |loud enough for all to hear,
renarked that if he did, his tires would be slashed. After a strong
protest fromMagdal enp who was very upset, Lopez told Salazar that it was
not proper for himto speak to the voters, that those renarks woul d not be
allowed to be uttered, and that his job was only to observe the conduct of
the el ection. Lopez could not be sure if there were any voters in the
voting booth or in the doorway at that tine. No further renarks were nade
by Sal azar. According to Lopez, previous to this incident, Salazar had
nade a few other comments —short, smart renarks directed to Magdal eno.
Lopez could not recall if any voters were present. (11:220,233-234.)

Sal azar was also involved in other irregularities. Lopez
testified that whenever she stopped a di sagreenent between Sal azar and
Magdal eno, the forner woul d nake gestures, holding out his hands or
shruggi ng hi s shoul ders, but she could not recall if the gestures were
nade to any voters as they entered the voting room She testified Sal azar
did this a fewtines, though she acknow edged that given his position
slightly behind her, he may have nade other gestures to i ncomng voters
that went unnoticed by her. (11:231-233.) (Lopez could not be sure if
these gestures were for her benefit or for the benefit of Magdal eno.)
Lopez deni ed she heard Sal azar or any other observer state "we've got it

nade" or words to that effect. (I1:224-226,
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239-241.) Hnally, Salazar fell asleep during a break in the voting
when the parties were waiting for nore ballots to be printed up.
(11:223.)

Sal azar did not testify but another one of Petitioner's
observers, Pedro Magdal eno, did. According to Magdal eno, observers were
not allowed to | eave the roomas the balloting progressed, and he never
saw Sal azar | eave while voting was tal cing place. Both he and Sal azar were
al l oned, however, to exit fromthe roomwth permssion for a short period
when no voting was going on. Magdal eno al so testified that he never saw
Sal azar speaking to prospective voters outside while they were in line
waiting to vote. (I1:261-262.)

Magdal eno coul d not recall Sal azar's statenent about the
slashing of tires, any remarks to the effect of "we've got it nade" or any
gestures. However, Magdal eno coul d renenber that some of Sal azar's
remarks to voters elicited warnings fromLopez. (II:261-266.)

ANALYS S AND GONCLUSI ONS GF LAWI.

I ntroducti on

The burden of proof in an election proceeding is on the party
seeking to overturn it to cone forward wth specific evidence show ng that
unlawful acts occurred and that these acts interfered wth the enpl oyees'
free choice to such an extent that they affected the results or the
election. TW. Farns (1976) 2 ALRB No. 58. As agricultural elections
general |y cannot be conducted again until the next peak or often a year

after the
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first election, the resultant burden of a new el ection upon the enpl oyees
wll not be inposed unless it is clear that they could not express a free
and uncoer ced choi ce of a collective bargaining representative. D Arrigo

Bros, of Galifornia (1977) 3 ALRB N\o. 37.

It is, of course, established that an enployer is entitled to

express its views on the decertification el ection. Jack or Mrion Radovi ch

(1983) 9 ALRB No. 45. It is only when those views are expressed
coercively or in such away as totend to interfere with enpl oyee free
choice that they can be said to be prohibited by the Act. Ibid. As
stated by the Board:

. . Enployees are entitled to receive information rel evant to
their decision to vote regardl ess of whether the information
cones fromthe union, the enpl oyer or third parties, so |long as
it is not coercive or otherwse unlawful, so that they can nake
an inforned as well as a free choice. Enployer speech in a
decertification canpai gn shoul d be prohibited only when it is
coercive or tends to interfere wth he free choi ce of enpl oyees.
V¢ agree wth the ALJ that it is the free choi ce of enpl oyees,
not the union's survival, that is at issue in a decertification
el ection. VW shall thus adhere to the sane standard in
decertification elections as applies to representation
elections. (See DATrigo, Inc. (1977) 3 ALRB No. 37.) Ve shall
set aside decertification el ections only where the circunstances
of the el ection were such that enpl oyees coul d not express a
free and uncoerced choi ce or msconduct occurred which tended to
affect the results of the election. (Fn. omtted.) 9 ALRB Nb.
45 at p. 9.

In determning whet her canpai gn rhetoric is sufficient to set
asi de any el ection, the Board | ooks not only to the nature of the canpaign
speech itself but also to whether, inthe light of the total

circunstances, it inproperly affected the result. A bert C Hansen dba

Hansen Farns (1976) 2 ALRB No. 61.
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II. The Predictions

The nost troubl esone el enent i n enpl oyer - speech cases has been
that of distinguishing between illegal threats and | egitinate propheci es.

The US Suprene Gourt's opinion in NLRB v. dssel Packing Go. (1969) 395

US 575, 71 LRRM 2481 was an attenpt to provide a guideline for
eval uating enpl oyer speech. 1 Mrris, The Devel opi ng Labor Law (2d E.
1983) p. 82. The Qourt hel d:

Thus, an enployer is free to communicate to his enpl oyees any of
his general views about unionismor any of his specific views
about a particular union, so |long as the communi cations do not
contain a "threat of reprisal or force or promse of benefit."
He may even nake a prediction as to the precise effects he

bel i eves uni oni zation wll have on his conpany. In such a case,
however, the prediction nust be careful |y phrased on the basis
of objective fact to convey an enployer's belief as to
denonstrabl y probabl e consequences beyond his control .... |If
there is any inplication that an enpl oyer may or nay not take
action solely on his own initiative for reasons unrel ated to
econom c necessities and known only to him the statenent is no
| onger a reasonabl e prediction based on available facts but a
threat of retaliation based on msrepresentation and coercion
and as such wthout the protection of the FHrst amendnent.

395 US at 618.

Thus, in Assel the Gourt tried to harnoni ze the enpl oyer (and

enpl oyee) interest in free and full disclosure of infornati on and the
enpl oyee interest in an uncoerced deci sion on col |l ective bargai ni ng,
pl aci ng heavy enphasis upon two factors: the extent to which the untoward
consequences of unionization were wthin the power of the enpl oyer to
i npl enent or were beyond its control, and the extent to which the
enpl oyer' s assertions were based upon denonstrabl e probabilities. Gornan,
Basi ¢ Text on Labor Law (1976) p. 152.
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Testinony in this case established that nornmal ly by February in
any given year (and at the tine the Lhion first won the el ection) the
Gonpany woul d have had six | enon harvesting crews working but that a
serious busi ness decline began to occur in late 1984 so that by February
of 1985 only 4 crews were being utilized and 60-80 workers (the estinates
varied) were never recal led to work. The reason for this decline was
credi bl y expl ai ned by Gonpany Vice President AL Quilin who testified that
growers who had previously utilized the services of the Gonpany left it to
go el sewhere because they wanted the work perforned at a cheaper cost. The
result of their |eaving was that 1,000-1, 200 acres were no | onger being
pi cked.

The UFWpresent ed no evi dence to refute this testinony, ™ and
there is not the slightest hint that it was i naccurate or designed to
mslead. | find it to be reliable *As such, this evidence plus ot her
rel ated evi dence adduced at the hearing can be said to have established
certain objective facts of the kind referred to in NLRB v. G ssel Packing

., id, as

Bln fact, at least two Lhion wtnesses, Lhberto Quzman and Manuel
Magdal eno, confirned it. Quznan, a forner nenber of the Lhion's Ranch and
Negotiating Coomttees, acknow edged that six crews had been working at
the tine the UFWhad commenced representing the workers but that only four
crew renai ned because sone growers had taken their business to other
conpani es.

Ypn adnministrative board nust accept as true the intended neaning of
uncont radi ct ed and uni npeached evi dence. Martori Brothers Distributors v.
Agricultural Labor Relations Board (1981) 29 Cal.3d 721, 728. In
addition, Guilin inpressed ne as bei ng honest and quite professi onal
(though at tines he seened very unconfortabl e admtting that the Conpany' s
nessage to the workers was the prediction that unionization or a union
contract mght nean fewer jobs).
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fol | owns:

(1) that at least during the last year of the WW
contract, the Enpl oyer, through no acts of its ow, had | ost several
custoners anounting to a loss of acreage from1, 000-1, 200 acres;

(2) that the reasons given for the loss were that
custoners felt it could be done | ess expensi vely el sewhere;

(3) that as aresult, there was a reduction of the work
force from6-4 crews or anywhere from60-80 workers; and

(4) that these facts were known to the workers. (In fact,
such information was fresh in their mnds as they could plainly see at the
tine of the February el ection that there were 2 fewer crews enpl oyed. )

The idea that the Gonpany was no | onger conpetitive and that
the Lhion contract had caused a | oss of custoners and therefore, a
resul tant reduction in work opportunities was one of the central focuses
of the Conpany's canpai gn.*® This expl ai ns why Conpany personnel spent so
much tine wth the Rodriguez | enon picking crew a crewwth lowseniority
and as many as 15 new hires. The (onpany's strategy was that workers,
al ready insecure wth the recent know edge of the oss fromtheir ranks of

nore

Bovi ousl y, when Enpl oyer's representatives asked its enpl oyees
during the canpaign to ask thenselves if they were better off nowthan 6
years ago, the enpl oyees knew exactly what he was tal ki ng about .

It is also clear, judging by the questions asked by workers
foll ow ng the Conpany-cal | ed neetings, that this subject and nedi cal
benefits were the two topi cs di scussed the nost.
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ranks of nore than 70 co-workers, woul d draw the conclusion it wanted them
to —that those business | osses were the result of the Uhion contract. To
this end, the Conpany, either through individual or group contact,

enphasi zed tine and agai n that work had been | ost because custoners were
driven away by high prices.

I find that overall the statenments nade by Conpany personnel
were based on objective fact. Thus, Quilin may have told Quznan (as
Quzrman testified) that 100 workers were laid off for |lack of work because
several growers had left, but this was essentially true.' Franco may have
drawn a map for Patino showing the reduced acreage i f the Uhion renained; ®
but even if he did, this represented his prediction based upon objective
facts of what had occurred during a period of tine when the Uhion had been
present on the property, i.e., crews had been reduced and there was | ess
vork. ™ Patino sai d he understood Franco's statenents to nean that if the

Lhi on won, growers woul d be

G ven Qiilin's deneanor and his | abor experience of negotiating
wth Lhion representatives, | do not believe (as Quznan testified) that he
woul d have promsed a nenber of the Uhion's Ranch Commttee (Quznan) that
if the workers got rid of the Uhion, those 100 workers woul d be rehired.

It woul d have been especially unlikely for himto make such a conment
right after reprinmandi ng GQuznan for participating in a shoving natch wth
Petitioner Juan Larios. Besides, the recall of these 2 crews was not an
issue in the el ection canpai gn; holding onto the work that was still there
was.

BFranco testified he only showed the ranches that had been | ost
since the Lhion's arrival.

This was the inpression received by the workers goi ng hone on the
Gonpany bus, as reported by Alaml | o.
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| eavi ng, ® agai n sonethi ng that had actual |y happened since the Uhi on had
won the el ection.

These renmarks were not enpl oyer threats to take future action,
wthinits control, against its enpl oyees shoul d they support the Uhion.
Rather, it was this Enpl oyer's prediction of what coul d reasonably be said
mght happen in the future based upon what had al ready happened in the
past. They were "... phrased on the basis of objective fact to convey an
enpl oyer's belief as to denonstrably probabl e consequences beyond hi s

control ..." NLRBv. dssel Packing Gonpany, supra, (1969) 395 U S 575,

71 LRRM2481. See also Qunarra Mneyards Corp, et al. (1981) 7 ALRB No.

24, p. 28 (where the enployer lawully predicted that a conbi nation of
costs resulting fromunioni zati on and unf avorabl e narket devel oprent s
beyond its control mght necessitate greater nechanization at the cost of
sone | obs.

This does not nean that other custoners of the Enpl oyer woul d
absol utely have left if the Lhion were retained or that if they did | eave,
there woul d have had to have been a further reduction in jobs. It sinply
neans that based upon the prior year's history of |ost business and fewer
crews, the Enployer's prediction of continued untoward consequences over
an area he did not control were not i nproper.

In any event, there is no indication that the Uhion was

prohibited in any way fromresponding in kind to the canpai gn

“Though Patino testified that Franco actually told himthe job woul d
end if the Uhion won the el ection, he obviously did not take these words
at their literal neaning.
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predi ctions bei ng nade by the Enpl oyer in plenty of tine before the
el ection actual Iy took pl ace.

The only evi dence that coul d be construed as unl awful prom ses
nade by Conpany supervisors were two statenents of Guillerno Magdal eno,
one testified to by Alamllo, the second brought to Iight by Mgdal eno
hi nsel f and not nentioned by any other witness. Alamllo testified that
one of the things Magdal eno told the workers was that if the Uhion were
voted out, there woul d be nore work for everyone.? And Magdal ene' s own
testinony suggests that at one point during the Saturday speeches, he may
have cone close to virtually assuring the enpl oyees that if the Uhion | ost
the el ection, there woul d, under no circunstances, be any | ess work than
there was at the tine the statement was nade. Though Magdal ene' s st at enent
was |l ess than precise and it is not clear what neaning the workers woul d
have given it, interspersed as it was with other thoughts, | believe he
rather ineptly conveyed a promse to the workers that if the Uhion were
decertified, there was no way there woul d be any | ess work at the Conpany
and therefore, by inplication, there would not be any further |ayoffs.
Thus, this statenent, and the one nentioned by Alaml | o, were inproper
promses of work opportunities which, it could not be said, were based on
any objective fact. That is to say that there was no evi dence of any

history at this Gonpany in which a | abor union were decertified

2 credit Aamllo that the comment was nmade, especially in view of

Magdal ene' s own testinony, infra. A amllo seened forthright and not
prone to exaggerati on.
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and that the next grow ng season showed a result of either nore work or by
no neans, any |ess work than had been the case before the el ection. A so
the statenents suggest that it was the Gonpany that had the power to

deci de whet her there woul d be nore work or at |east, no reduction in work
requi renent s.

Odthis conduct affect the results of the el ection? It woul d
be facile of ne to abstract these two statenents fromthe context of the
el ection as a whole and find that they constituted such inproper conduct
as to render the entire election null and void. he noted authority has
conmented on the difficulty in voiding el ections over renarks nade by the
parties during the canpai gn:

In all these cases, of course, it wll be conceivable that the
el ection mght have gone the other way had the statenents in
question never been nade. As we have al ready observed, however,
any effort to seize upon such statenents to overturn the
election runs a grave risk of proving msguided and i neffectual
- msgui ded because it exaggerates the rationality of the voting
process by enphasi zing the inportance of individual itens of
fact; ineffectual because it ignores the array of runors,

m sappr ehensi ons, and exaggerations beyond the reach of the | aw
which wil inevitably deflect the efforts of the Governnent to
pronote greater fairness and rationality by policing

neticul ously the public statenents of the parties.

(A n adequat e opportunity toreply wll go far to renove

the need for expandi ng control s over the content of speech.
(Bok, The Regul ati on of Canpai gn Tactics in Representation

Hections Uhder the National Labor Rel ations Act (1964)
Harv. L. Rev. 91.

| regard Magdal ene's inplied promse of no further [ayoffs and
promse of nore work as isol ated renarks and nerely exaggerated devi ations
fromthe otherw se | awful thene of the rest of the canpai gn —set by
Magdal ene' s ot her statenents as
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wel | as those of other supervisors. That thene rested on the prem se that
continued representation by the Union could | ead to continued | oss of
custoners, the converse of that being that a defeat of the Lhion coul d
stop the decline; hence, no further |ayoffs.
| note that no UPNw tness even nenti oned Magdal ene' s no
|l ayoff remark, including Aanillo, the President of the Ranch Cormittee. %
As to Aamllo' s testinony regarding the promse of nore work,
a closer look at the context of the actual testinony reveal s that rather
than a promse of nore work, Magdal eno's comment coul d just as easily have
been interpreted to nean that wth the Union out, custoners woul d no
| onger | eave and work woul d remai n intact:
Q DOd he say anything el se?
A (By Aamllo) Then he continued tal king
nore. He told us, and questioned us, Srs, are you
better now than six years ago before the Uhi on?
Then he told that before the Lhion was on the ranch
that there was nore growers, and there was nore
work for everybody. Then he told us the workers
should be wth the Gonpany, and to vote agai nst the

Lhion. And then after that we woul d have nore work
for everybody.

Finally, there is noindication that either in the case

20 course, whether a statenent is coercive does not turn on the
enpl oyee' s subj ective reaction but instead depends upon whet her the
statenent reasonably tends to coerce. T. Ito & Sons Farns (1985) 11 ALRB
No. 36. Here, the point is not that the Uhion's wtnesses did not believe
the remark but the fact that none chose to nention it in their testinony
whi ch adds support for the proposition that the remark was so inprecise or
anbi guous as not to be consi dered coercive.
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of the nore work promse or the no | ayoff promse, the Uhion did not have
an opportunity to give its side of the story in sufficient tine before the
el ection to counter Magdal ene's statenents and to thereby give the workers
the chance to eval uate the representati ons of both sides.

[11. The Medical Benefits

N_RB precedent s unanbi guously establish that a wage i ncrease or
a promsed increase in benefits is a violation of the lawif its effect is
tointerfere wth the organi zational rights of workers, whether or not
coupled wth any threats or conditioned upon nonparticipation of enpl oyees
inunion activity. NLRB v. Exchange Parts (1964) 375 U S 405, 55 LRRM
2098; Rupp Industries (1975), 88 LRRM 1603; International Shoe (1959) 123

NLRB 682, 43 LRRM 1520.
The ALRB has al so addressed the issue of the effect of prom sed
increase in benefits on workers' rights prior to elections in a nunber of

cases. See, e.g., Abert C Hnsen dba Hansen Farns, supra (1976) 2 ALRB

Nb. 61; Prohoroff Poultry Farns (1977) 3 ALRB Nb. 87; Royal Packing .
(1979) 5 ALRB N\o. 31

nly two w tnesses, Whberto GQuznan and Julio H noj osa,
testified about any direct Conpany promses of a better nedical plan if
the Uhion were decertified.
A The Quznman Testi nony
Quznan testified that he and Quilin spoke one hour about
the forthcomng el ection and that the only nention of the nedical plan was

the followng: "I asked himif he coul d insure
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better benefits inrelation to the nedical plan. He said yes." (I:71.)

Mich nore convi nci ng however, was the testinony of Giilin who
set this conversation in context and who gave it a conpl etely different
tone. According to Quilin, Quznan was concerned w th whet her he woul d
have any nedi cal coverage if the Uhion were voted out. Qiilin testified
that he told Quznan that though he coul dn't nake any promses, it was a
fact that the nonunion work force at the farmwas provided wth its own,
separate plan. Quiilin denied saying that the plan was better. For the
sane reasons | have credited Quilin before, | credit himhere. dven his
experience in labor relations and his deneanor while testifying, | believe
he woul d have been too savvy to answer "yes" to a direct question of
whet her he was offering better benefits.® Wat he did answer, however,
rai ses another question. Od Quilin's statenent that another nedical plan
was provi ded by the Conpany to enpl oyees who were not nenbers of the Uhion
(e.g., packing house workers and forenen) constitute a promse of a
benefit?

| find that it did not. During the course of any
decertification effort, it would only seemnatural for workers who were
voting to decide whether to retain a bargai ning representative to be
concerned about what benefits, if any, would be left should they decide to

vote the union out. It is only

“The testinony of UFWw tnesses Patino, Alanillo, and Manuel
Magdal eno confirmthe cauti ous approach general |y taken by Conpany
representati ves to questions regardi ng nedi cal insurance.
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fair that this Enpl oyer ought to be allowed to point out to its enpl oyees
that there was, in fact, a nedical plan both in effect prior to the
Lhion's comng and while the Uhion's plan was in effect, which applied to
non-unit workers and forenen. Though the inference is clearly that the
sane non-unit plan woul d be extended to the fornerly uni oni zed workers,
this is not necessarily unlawful as a promse of a benefit but is rather a
statenent of an objective fact —that this Gonpany provi ded nedi cal
insurance to its nonunioni zed work force. The enployer's right to free
speech necessitates that he be allowed to recite past benefits for which
he was responsi ble so long as they were deci ded upon before any uni on

activity and which were not tied into the results of the election. A bert

C Hansen dba Hansen Ranch, supra, (1976) 2 ALRB No. 61. Gherw se, an

enpl oyer during any el ection canpai gn woul d be placed i n the unjust
position of having to stand nute when asked what benefits enpl oyees m ght
expect to have if there were no union when in fact all the enpl oyer
intended to do was to grant the sanme benefits to themhe had granted in
the past to his other enpl oyees who were not worki ng under a uni on
contract.

B. The H noj osa Testi nony

Hnojosa testified that the only statenent ever nade by
any Conpany representative about nedi cal benefits occurred on an occasi on
when supervisor Qaig Golton stated to a group of 9-10 irrigators and
tractor drivers that if the workers got rid of the Lhion, they'd get a

better nedical plan, the one
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that the forenen presently had. This is different, of course, fromnerely
remndi ng the enpl oyees of what benefits they had before the Uhion or what
benefits its nonuni on workers presently receive. Rather, it coul d be
interpreted as suggesting a direct promse of better benefits shoul d the
Lhi on be voted out .

O the surface Hnojosa s statenent appeared bel i evabl e,
especi al | y when conpared wth the di singenuous testinony of Conpany

W t nesses Rafael Pacheco and Gornelio Peno, infra. However, upon cl oser

examnation, | find that it contains a sufficient nunber of gaps and
uncertainties to persuade ne that standing by itself, it is not sufficient
to overturn the results of this election.

Frst, the UFPWestablished no real context for the statenent,
only that it, and it al one apparently, was nade during a neeting in which
the el ection was supposedl y di scussed for at |east 7-8 mnutes. Wiat el se
was said during this 7-8 mnutes and by whon? Wiat was said directly
before lton's alleged statenent that gave rise to it? Wat was the
workers' response to Qlton's remarks and the Conpany' s reacti on. %

Second, no one was called to corroborate this inportant
conversati on.

Third, Hnojosa testified that these remarks were nade at a

regul ar Tuesday neeting, 3 or 4 days before the el ection.

#n cross-exam nation, Hnojosa testified that sone worker asked
Gl ton what kind of better benefits they woul d have (1:58), but neither
party bothered to ask the wtness what olton's reply was.
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But if the neeting were held on a Tuesday, this woul d have been either 1
or 8 days fromthe Védnesday el ecti on.

Fourth, on direct examnation, Hnojosa testified that Golton
had i ndi cated better benefits would be instituted in the formof the
present forenmen' s nedical plan, which suggests, as in the case of sone of
Qilin's discussions wth workers, that Golton, in response to inquiries
about nedical protection in the event of a Uhion defeat, was nerely naki ng
reference to the Conpany's already in place nedical plan for its nonuni on
work force. Even if olton (or Quilin) had used the word "better” to
descri be the nonunion plan, he was not tal king about instituting a new
benefit but was at nost, inviting a conpari son between an exi sting benefit
wth the Lhion's program No doubt many of the enpl oyees woul d have known
sone aspects of both insurance policies anyway. Fromthis standpoint,
whet her a Conpany representative called one of the policies "better" was
not a promse but a statenent of opi ni on whi ch many workers coul d j udge
for thensel ves since both policies were in existence at the tine. In fact,
sone thought the Uhion programwas better anyway, as shown by the
testi nony of H noj osa.

In Jack or NMarion Radovich, supra, (1983) 9 ALRB No. 45, the

enpl oyer had distributed a | eafl et which, inter alia, had conpared the
benefits in effect at nonuni on ranches to UFWcontract benefits and
accused the UFWof telling lies and naking fal se promses. In finding no
unlawful activity, the Board hel d:

. . . Athough promses of benefits need not be explicit
to be unlawful, the NLRB general |y vi ews

35



enpl oyer conparisons of existing benefits between uni on and
nonuni on shops, absent a nore explicit inducenent, as

"permssi bl e canpai gn techni ques which fall wthin the bounds of
free speech permtted by section 8(c) of the Act", even when the
uni oni zed enpl oyer cites better benefits available at his own
nonuni on shops. (Thrift Drug Go. (1975) 217 NLRB 1094 [ 89 LRRV
1292].) Athough section 8(c) of the national act and its ALRA
counterpart, section 1155, do not apply specifically to
representati on cases, we shall not set aside an el ection on the
tenuous possibility that a conparison of existing benefits such
as the one herein mght be perceived by potential voters as an
inplicit promse to pay themnore favorabl e benefits if they
vote against the Union. V& find that the enpl oyees' interest in
full disclosure and naxi numi nfornation concerning the

advant ages and di sadvant ages of uni oni zation outwei ghs any
arguabl e or possi bl e coercive effect of the statenents. 9 ALRB
No. 45 at pp. 5-6. (Fns. omtted.)

In short, the Union bore a heavy burden of proof to show that
unl awful acts occurred and that these acts interfered wth free choice to

such an extent that election results were affected. TW Farns, supra,

(1976) 2 ALRB No. 58. It cannot be said that it has carried its burden

through the testinony of H nojosa® or Guznan.

#By deciding, the Board appears to have overruled its earlier
ruling in Jack or Marion Radovich (1983) 9 ALRB No. 16 which held that an
enpl oyer's remndi ng workers of a better insurance policy before they
voted the union in was an inplied promse to restore the superior benefit
and therefore, a violation of the Act. See Jack or Marion Radovi ch,
supra, 9 ALRB No. 45, fn. 4, p. 5

®This is not to say that | was particularly inpressed by the
unexpl ai ned absence of (olton fromthese proceedi ngs or the testinony of
Pacheco and Peno. The latter two both testified that 3 neetings were held
to specifically discuss the upcomng el ection but that all that was ever
said at any of themwas that there was going to be an election, that it
was to be a free election, and that workers had a right to vote for
whonever they wanted. | find this incredul ous testinony. BEven |ess
credi bl e was Peno who testified the Gonpany conducted no el ecti on canpai gn
and that the only thing he ever |earned from Conpany
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IV. The H ection Gonduct

To sustain this allegation,? the UPWs case rests excl usi vel y
upon the testinony of Manuel NMagdal eno regardi ng the conduct of
Petitioner's observer, Gabriel Salazar. Salazar is alleged to have nade
encour agi ng gestures to prospective voters, to have stated "we're goi ng to
nake it" to them to have left the voting area wthout permssion to tal k
W th prospective voters who were waiting in line to vote, and to have nade
athreat to a voter.

It is necessary to begin our anal ysis by recognizing that the
sel ection of an observer does not nake that individual an agent of any

party. C Mndayi & Sons d/b/a Charles Krug Wnery (1977) 3 ALRB No. 65.

Thus, Sal azar was not the agent of the Decertification Petitioners herein,
let alone that of the Enployer. This is an inportant consideration because
when a non-party is alleged to have engaged i n msconduct, the Board gi ves
it less weight in determning whether to set aside the election thanif it
had been the party that had coomtted the inproper act. Ibid.; Takara
International, Inc. (1977) 3 ALRB No. 24; Kawano Farns (1977) 3 ALRB No.

25; San Oego Nursery, Inc. (1979) 5 ALRB No. 43; Matsui Nursery, Inc.

(1983) 9 ALRB No. 42. This is because the conduct of non-parties tends to

have | ess effect

representatives about the el ection was the fact that there was going to be
one.

“The Union concedes that this allegation, standing alone, nay
not be sufficient to overturn the results of this election. (11:132.)
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on voters than simlar conduct by one of the parties. Kawano Farns,

Inc., supra, (1977) 3 ALRB No. >

A The Gestures
Magdal eno testified that Sal azar frequently smled and

then nade a gesture wth his palns as if to say "we're going to nmake it".
The Board agent in charge of the election, Alina Lopez, testified that she
al so observed these gestures but that they arose out of the context of
di sagreenents between hi mand Magdal eno and were directed not at
prospective voters but rather at either her or Magdal eno. In any event,
she acknow edged that she was not in the best position to see Salazar if he
were naking gestures to voters as he was slightly behind her.

| have little doubt that Sal azar was naki ng sone ki nd of
gestures to voters though how frequently and how many voters renains in
question. | credit Magdal eno here as he testified strai ghtforward y and
wthout hesitation. Salazar did not testify, and his absence was
unexpl ai ned. However, | cannot see that the gestures woul d have interfered
wth the election. To begin wth, it is not very clear what the gesture —
described in the testinony, including a hearing roomdenonstration, as
pal ns extended upwards —real |y neant. Mgdal eno gave his view certainly.
But the UFWfailed to call any prospective voter who actual |y saw t he
gesture so that the record does not reflect either that such a person
observed any gesture or if so, what it neant to him Mreover, it is not
uncommon for gesturing to take on anbi guous neani ngs. For exanple, in S A

Gerrard Farmng
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Gorp. (1980) 6 ALRB No. 49, IHED pp. 20-21, the WFWobserver was accused
of wnking at and saying "Now, yes, now' to from®60-70 voters or every
voter that came by. This was held not to be the kind of behavi or whi ch
interfered wth free choice. The observer's statenents and w nks di d not
necessarily anount to instructions to vote for the UFW

Li kew se, other forns of communi cation, including those clearly

understood, do not render the election void. In Chula Msta Farns, |Inc.

(1975) 1 ALRB No. 23, the Board held that the nere wearing of buttons or
other insigniain the polling area by uni on observers was not prejudicial
to the fair conduct of an election based upon the reasoning that the
identity of election observers and their special interest in the outcone
of the election generally was well known to the enpl oyees. Though the
wearing of such a button was in violation of the Board' s Regul ations, it
was just one factor to be considered in the determnati on of whet her
conduct was so prejudicial to the fairness of the election as to warrant

setting it aside. See also DArigo Bros. of Galifornia, supra, (1977) 3

ALRB No. 37.
B. The Satenents
Magdal eno testified that in addition to the
gesturing, Salazar actually used the words, "we're going to nake it" three
or four tinmes and that on those occasions it was directed to the voter who
was at the front door. Lopez testified she did not hear the statenents.
Again | credit Magdal eno that that expression was used. But as shown about

in SA Grrard
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Farmng Gorp., supra, (1980) 6 ALRB No. 49, IHED, pp. 20-21, the | aw

i nposes a rather high standard to prove the observer is actually

instructing the voter howto vote. See also South Pacific Furniture, Inc.

(1979) 241 NLRB No. 89 and Anal gamat ed I ndustrial Union (1979) 246 NLRB

No. 124. And even if such an instruction were given here, it did not
i npact upon the fairness of the el ection.
C The Threat

There is no dispute but that at sone point Sal azar told a
wor ker who had just voted that if he announced for whom he voted, he woul d
get his tires slashed. There is no evidence that there were any
prospective voters around who heard these remarks. After a strong
reprimand fromLopez, the renark or simlar renarks were not repeated.

The WFWargues that Sal azar's statenent was a
threat, but | do not regard it as such. It certainly was not a threat
that certain action would be taken if the voter failed to vote a certain
way as the vote had al ready been cast and the tire slashing was to occur
wthout regard to whether that vote was for the Gonpany or Lhion. The
“threat” then was not intended to influence votes but rather to punish the
voter for revealing his vote, whatever that vote nmay have been.

D The (onversation wth Prospective Voters

Magdal eno testified that both of Petitioner's

observers left the roomw thout permssion and went to the voting line

where they spoke to at |east five prospective wtnesses for
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two-three mnutes. Wen he called this to Lopez's attention, she becane
upset and. asked both observers to re-enter the voting area.

The WFWoffered no corroboration for this serious allegation,
either fromBoard agents, other observers or any of the prospective
voters. Lopez denied the incident ever happened. | credit Lopez that it
did not occur. Lopez exhibited a good nenory and was a convi nci ng w t ness.
She was a neutral participant in these proceedi ngs and had no reason to
fabricate or exaggerate. An experienced Board agent who has handl ed
several NLRB el ections, | cannot believe that in her presence she all owed
two observers to | eave the voting roomand proceed out the door to the
line of prospective voters, allowng themto converse for 2 or 3 mnutes.
Even if she had mssed their departure fromthe room certainly she woul d
have recal | ed Magdal eno' s protest. Though | have credited Magdal eno on
sone of the other factual disputes in this case, | cannot do so here. |
can only charitably conclude that in this instance he has let his
inmagination run a little wld.

Even if | were to credit Magdal eno that a contact was nade
bet ween the observers and the prospective voters, it would not, under the
facts of this case, be sufficient to warrant setting aside the el ection.
Wiere an observer (as opposed to a real party) is involved in
conversations wth prospective voters, the Board may inquire as to the
subst ance of those conversations to determne whether they are of such

character as to affect free
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choi ce. Perez Packing, Inc. (1976) 2 ALRB Nb. 13; Harden Farns of
Gilifornia, Inc. (1976) 2 ALRB No. 30.

Here the Uhion failed to produce any enpl oyee to testify what, if any,
actual conversation took place. See NNRBv. USMQGorp. (6th dr. 1975) 517

F.2d 971, 89 LRRM 2585, fn. 16. And since Magdal eno did not overhear the
conversation, there is no evidence that even if the observer were tal ki ng
to prospective voters, that he was el ectioneering as opposed to, for
exanpl e, nerely responding to their question or just greeting them \essey
Foods, Inc. (1982) 8 ALRB No. 28. 0 course, had this supposed cont act
nerely been an exchange of greeting by observers wth voters, it woul d not
be of such a character as to affect free choice. Kawano Farns, Inc.,

supra, (1977) 3 ALRB No. 25; Harden Farns of Galifornia, supra, (1976) 2

ALRB Nb. 30. Even if the conversation had gone beyond nere greetings, as
where an observer asked a voter why she didn't have her URFWbutton on or
told anot her voter which side of the ballot represented the UFW the

el ection would not be overturned. Ilbid. See also Heasant Valley

Veget abl e Go-( (1982) 8 ALRB No. 82.

In Debrum Knudsen Dairy (1982) 8 ALRB No. 49, the Board found

that a uni on observer's asking anot her enpl oyee about his new j ab,
translating a Board agent's voting instructions, and al so translating the
agent's answer to an enpl oyee's question about his eligibility to vote,
even though done In the polling area, were innocuous conversations, did
not constitute electioneering, and did not warrant setting aside the

el ection.
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