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DEQ S ON AND CROER

n January 10, 1986, Admnistrative Law Judge (ALJ) Thomas M
Sobel issued the attached decision in this matter. Thereafter, Respondent
tinely filed exceptions to the ALJ's Decision along with a supporting bri ef
and the General Qounsel filed a response to Respondent's exceptions. ¥

Pursuant to the provisions of Labor Code section 11467 the
Agricultural Labor Relations Board (ALRB or Board) has delegated its

authority in this matter to a three-nenber panel.?

YRespondent's Mtion to Disregard General Gounsel's Reply Brief to
Respondent ' s Exceptions for Non-conpliance wth ALRB Regul ati on 20282(c) is
deni ed since no apparent prejudice to Respondent has been denonstrat ed.
(George Arakelian Farns, Inc. (1979) 5 ALRB No. 10.)

Z A section references herein refer to the California Labor
Gode unl ess ot herw se specifi ed.

¥The signatures of Board Menbers in all Board Decisions appear with the
signature of the Chairnan first, if participating, followed by the
signature of the participating Board Menbers in order of their seniority.



The Board has considered the record and the ALJ's
Decision in light of the exceptions and briefs of the parties and has
decided to affirmthe ALJ's rulings, findings and concl usions, and to adopt
hi s Recormended Q- der as nodified herein.

CROER

By authority of Labor Gode section 1160.3, the Agricul tural Labor
Rel ati ons Board (Board) hereby orders that Respondent, its officers,
agents, successors and assigns shal | :

1. Gease and desist from

(a) D scharging or otherw se discrimnating agai nst any

agricul tural enpl oyee because of his or her union activities or concerted
activities protected by section 1152 of the Agricultural Labor Rel ations
Act (Act).

(b) Inany like or related nanner interfering wth,

“ I nasmuch as prospective enpl oyers nust consider all
applications for work in a nondiscrimnatory nanner, "... the question
whet her an appl i cati on has been gi ven such consi derati on does not depend on
the availability of work at the tinme an application for enpl oynent is
nade." (Shawnee Industries, Inc. (1963) 140 NLRB 1451 [52 LRRMVI 1270],
reversed on other grounds (10th dr. 1964) 333 P.2d 221 [56 LRRM 2567] .)
Thus, an applicant who applies for work at a ti ne when no openi ngs are
avai lable 1s relieved of the duty to reapply when work subsequent!|y becores
avai lable if his or her know edge of the enployer's discrimnatory hiring
practice would | ead himor her reasonably to believe that further efforts
to seek work fromthat enpl oyer would be futile. (Abatti Farns, Inc. (1979)
5 ALRB Nbo. 34; Apex Ventilating Go., Inc. (1970) 186 NLRB 534 [75 LRRV
1462] ; Hsa CGanning Go. (1965) 154 NLRB 1696 [60 LRRM 1202].) Backpay
begi ns to accrue, not fromthe date of application, but fromthe date of
the first avail abl e opening which the applicant was qualified to fill. Ve
find that General Gounsel, by a preponderance of the evidence, has
established that such futility was reasonably apparent to |smael Mra O az
at the tine he sought reinstatenent. Accordingly, we wll order backpay
fromthe date of the first job availability, a natter yet to be determ ned
in the conpliance phase of this proceeding, and not fromthe date certain
found by the ALJ.

13 ALRB No. 12



restraining or coercing enpl oyees in the exercise of rights
guar anteed themby section 1152 of the Act.
2. Take the followng affirnative acti ons whi ch are deened

necessary to effectuate the policies of the Act:

(a) Imediately offer to Fliberto Oaz, Javier
Resal es/ Juan Resal es, Jose Cervantes, A varo Nunez, Gonzal o Lopez,
Pedro Zapi en, MVicente Mendoza and |smael Mora DOaz full reinstat enent
totheir forner or substantially equival ent positions, w thout
prejudice to their seniority or other enpl oynent rights or privil eges.

(b) Make whole Filiberto O az, Javier Rosal es, Juan
Resal es, Jose Cervantes, A varo Nunez, Gonzal o Lopez, Pedro Zapi en and
Vi cente Mendoza for all |osses of pay and any ot her economc | osses they
have suffered as a result of their discharge on August 26, 1985. |snael
Mra DO az shall be made whole fromthe date of the first avail abl e vacancy
for which he was qualified, for all |osses of pay and ot her econom c | osses
he suffered as a result of the discrimnatory treatnment of his application
for rehire on or about Septenber 9, 1985. Such anounts are to be conputed
i n accordance wth established Board precedent plus interest thereon

conputed in accordance wth the decision in Lu-Bte Farns, Inc. (1982) 8

ALRB No. 55.

(c) Preserve and, upon request, nake available to the Board
and its agents, for examnation, photocopying, and ot herw se copying, all
payrol | records, social security paynent records, tine cards, personnel
records and reports, and all other records rel evant and necessary to

determnation, by the Regional

13 ALRB Nb. 12



Orector, of the backpay period and the anount of backpay due under the
terns of this Qder.

(d) Sgnthe Notice to Agricultural Enpl oyees
attached hereto and, after its translation by a Board agent into al
appropriate | anguages, reproduce sufficient copies in each | anguage for the
pur poses set forth hereinafter.

(e) Ml copies of the attached Notice, in all
appropriate | anguages, within 30 days after the date of issuance of this
Qder, to all agricultural enployees enpl oyed by Respondent during the
period August 26, 1985 to Septenber 9, 1986.

(f) Post copies of the attached Notice, in al
appropriate | anguages, in conspicuous places on its property for sixty (60)
days, the period(s) and place(s) of posting to be determned by the
Regional Director, and exercise due care to repl ace any Notice whi ch has
been al tered, defaced, covered or renoved.

(g) Arange for a representative of Respondent or a Board
agent to distribute and read the attached Notice, in all appropriate
| anguages, to its enpl oyees on conpany tine and property at tine(s) and
pl ace(s) to be determned by the Regional Drector. Follow ng the reading,
the Board agent shall be given the opportunity, outside the presence of
supervi sors and nanagenent, to answer any questions the enpl oyees nay have
concerning the Notice or their rights under the Act. The Regional O rector
shal | determne a reasonabl e rate of conpensation to be pai d by Respondent

to all nonhourly wage enpl oyees in order to

13 ALRB Nb. 12



conpensate themfor tine lost at this reading and during the question-
and- answer peri od.

(h) Notify the Regional Drector inwiting, wthin 30
days after the date of issuance of this Oder, of the steps Respondent has
taken to conply wth its terns, and continue to report periodically
thereafter, at the Regional Drector's request, until full conpliance is
achi eved.

DATED  June 30, 1987

BEN DAV O AN, Chai r nan

GREQRY L. GONOT, Menber

| VONNE RAMCS R CHARDSON Menber

13 ALRB Nb. 12



NOT CE TO AR QLTURAL EMPLOYEES

After investigating charges that were filed in the Fresno Field fice, the
General (ounsel of the Agricultural Labor Relations Board (Board) issued a
conplaint which alleged that we had violated the law After a hearing at
whi ch each side had an opportunity to present evidence, the Board found
that we did violate the law by firing ei ght enpl oyees and refusing to

rehi re anot her because of their union activities.

The Board has told us to post and publish this Notice. Ve wll do what the
Board has ordered us to do.

V¢ also want to tell you that the Agricultural Labor Relations Act is alaw
that gives you and all other farmworkers in CGalifornia these rights:

To organi ze your sel ves;

To form join or hel p unions;

To vote in a secret ballot election to deci de whether you want a uni on

to represent you;

To bargain wth your enpl oyer about your wages and wor ki ng

conditions through a union chosen by a majority of the enpl oyees

and certified by the Board.

5 To dact together wth other workers to hel p and protect one anot her
and;

6. To decide not to do any of these things.

> wbhpRE

Because it is true that you have these rights, we promse that:

VE WLL NOT di scharge or refuse to rehire any enpl oyee because he or she
has engaged in union activity or any other protected concerted activity.

VE WLL pay Fliberto D az, Javier Resal es, Juan Resal es, Jose Cervantes,
A varo Nunez, Gonzal o Lopez, Pedro Zapi en, M cente Mendoza and | snael Mra
O az backpay for all economc |osses they suffered as a result of our
discharge or our refusal to rehire themand, in addition, offer them
imedi ate and full reinstatenent to their forner or substantially

equi val ent positions.

Dat ed: SWNE PRIDUCERS, UNLIMTED, | NC

By:

(Represent ati ve) (Title)
If you have a question about your rights as farmworkers or about this
Notice, you nay contact any office of the Agricultural Labor Rel ations
Board. (nhe office is located at 711 North Court Street, Suite A Visalia,
CGalifornia 93291. The tel ephone nunber is (209) 627-0995.

This is an official Notice of the Agricultural Labor Rel ations Board,
an agency of the Sate of CGalifornia.

DO NOI' ReEMOVE CR MUTI LATE
13 ALRB Nb. 12



CASE SUMARY

Snne Producers Whlimted, |nc. 13 AARB \b. 12
(UAWY Case \b. 85-C=38-F

THE ALJ DEA S ON

The events resulting in the filing of a charge began sonetine in June 1985
when Respondent attenpted to fire FHliberto Daz after he refused to work
overtine. As aresult, Fliberto Daz and the seven ot her enpl oyees net

w th Respondent's nanager and denanded a witten statenent expl ai ning the
reason for Daz's termnation. Respondent denmurred and al |l enpl oyees
returned to work. On the sane day as the confrontation, Respondent hired
Isnael Mora Daz to replace Fliberto DO az.

After the neeting, the relationship between Respondent and its crew
deteriorated until August 26, 1985, when Respondent fired eight of its
ni ne enpl oyees.

After the nass termnation, the only remai ning ranch hand was | snael
Mra O az who worked the rest of the day until he was either fired or
he voluntarily quit.

The ALJ chose to credit the enpl oyees' testinony that they were

consci entious, obedi ent workers and di scredited Respondent's busi ness
justification that the crewwas elimnated en nasse because they were
unproducti ve and insubordinate. Aso, the ALJ credited the fact that the
enpl oyees wore union buttons. Based on his analysis, the ALJ found that
the General Gounsel proved his prina facie case that the eight enpl oyees
(excluding I smael Mora DO az) were di scharged because of their protected
concerted and union activity and that Respondent's business justification
was a pretext.

The ALJ anal yzed Isnael Mra Daz' termnation/quitting separately from
that of the other discrimnatees. Rather than treating Isnael Mra DO az
departure as a constructive discharge, the ALJ anal yzed this issue in
accordance wth S gnal Produce (1984) 10 AARB No. 23 as a refusal to rehire
|smael Mbra Daz after he voluntarily quit.

The holding in Sgnal requires a discrimnatee to nake tinely application
when work is available. The ALJ reasoned that |snael Mra D az was
relieved fromnaking a further application for reenpl oyment when Respondent
nade an unequi vocal refusal to rehire the entire crew (Kawano, Inc. v.
Agricultural Labor Relations Board (1980) 106 Cal . App. 3d 937, 952.)
Therefore, the ALJ concl uded that Respondent viol ated section 1153(a) and
(c) when it refused to rehire Isnael Mra DO az.



BOARD DEQ S ON

The Board decided to adopt the ALJ's findings and concl usi ons except that
the Board nodified the ALJ's Qder and awarded | smael Mra D az backpay
fromthe date of the first avail abl e openi ng which he was qualified to

occupy.

* * *

This Case Sunmary is furnished for information only and is not an official
statenent of the case, or of the ALRB

13 ALRB Nb. 12
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THOMAS S(BH., Administrative Law Judge
BACKEROUND

This case was heard by ne in Los Banos, California, on Qctober
29, 30 and Novenber 4, 1985. Respondent has admtted the jurisdictional
allegations of the conplaint, Tr. Pre. Gonf. pp. 1-2, which all eges that
it discharged all of its enpl oyees because of their union and concerted
activities. By way of defense, Respondent deni es any know edge of the
alleged discrimnatees' union activities and generally justifies the
di scharge of nost of the discrimnatees -- Fliberto DO az, Javier Rosal es,
Juan Resal es, Jose Cervantes, A varo Nunez, Gonzal o Lopez, Pedro Zapi en,
and M cente Mendoza, -- as necessitated by busi ness reasons; the renaining
alleged discrimnatee, Isnael Mra Daz, is saidto have quit.

Respondent is engaged in the breeding and care of sw ne
destined for slaughter. The aninals are bred and raised inits facility
in Los Banos, which consists of a variety of specialized encl osures
devoted to different phases of sw ne rearing. Respondent enpl oys ei ght
full tine enpl oyees whose regul ar workday is 10 hours a day, six days a
week. The enpl oyees are paid nonthly with no premumpay for overti ne.
They have never been represented by a union. During the period in
guestion, Gary Souza, son of Respondent’'s M ce-President, Manuel Souza,

was the manager in charge of daily operations; the president of the



conpany was Wrren V@l f son.?!

As is not unusual in discrimnatory discharges cases, General
Gounsel 's w tnesses and Respondent's w tnesses presented quite different
accounts of the probl ens which gave rise to the events of case. The
all eged discrimnatees paint a picture of already |ong ten-hour days which
were frequently extended one or two hours at the insistence of Gary Souza,
whi | e Respondent’' s w tnesses paint the contrasting picture of a group of
enpl oyees so lax in performng their duties that production was actual |y
hanpered. Wthin the context of a conventional "discrimnation” analysis,
| shall consider the credibility of the parties' conflicting versions.?

A
FACTS

The enpl oyees testified they were frequently required to work
overtine: for exanple, Filiberto Daz testified he had to work overtine
once or twice a week until eight or nine o' clock (1:37-39); A varo Nunez
testified simlarly (1:67), as did Gnzal o Lopez (1:90) and Juan Cervantes
(1:108). Gary Souza

"l fson is variously referred to in the transcript as Wl fsen,
VWl son and Wlson. See 1:6, 7; 111:60. | amspelling his nane as |
understood it during the hearing.

ZLhder applicabl e standards, General Counsel has the burden of
naki ng a show ng "sufficient to support an inference that protected
conduct was a 'notivating factor' in the enployer's action. Qice this is
establ i shed the burden shifts to the enpl oyer to denonstrate that the sane
action woul d have taken pl ace even in the absence of the protected
conduct." Wight Line, 251 NLRB 1083, 1088, see also NL.RB .
Transportati on Managenent Corp. 462 U S 393.




deni ed the enpl oyees frequently worked overtine (1:28).°

The genesis of this case was Filiberto Daz's refusal to work
overtine in late June, 1985. Fliberto Daz perforned a variety of duties
for Respondent, including nedicating and castrating the aninal s, cleaning
the roons, and repairing nachines. Oh the day in question, he was filling
in for another enpl oyee, performng both his regul ar duties and those of
the other nman, when he noticed that two nachi nes used to power feeding
devi ces were broken. Wen D az told Souza about the nachi nes, Souza told
himto nedicate the pigs before fixing the device which fed the snall er
pigs. Daz finished giving the aninals their norning nedi cation and
repai red the one machi ne before | unch. Because he spent nost of the
afternoon giving nore nedicine to the aninals, he was unabl e to fix the
second nmachi ne before quitting tine; as a result he decided to fill the
feed trough of the larger pigs by shovel. He was just conpl eting this task
when Souza appeared and asked himif he had fixed the second nachi ne.
Wien DO az told Souza he had not gotten around to it because he had so nuch
el se to do, Souza essentially told himhe had to doit. Daz told himit

was after quitting tine, he was

%A though Al varo Nunez testified the nmen punched a tine clock (I:73),
Gary Souza testified the tine cards weren't kept (1:28). Tine cards, of
course, woul d provide the nost reliable evidence of the enpl oyees' actual
hours. Wiile | amsuspicious of Souza's testinony, | nake no findi ng about
whet her the tine cards existed and, therefore, do not draw any adverse
I nference fromRespondent's failure to produce them



tired and he didn't "have to" do it.* Souza then told himthat he coul d
finish out the nonth, but there would be no nore work for himafter that.

At nonth's end, Souza had anot her enpl oyee take D az's final
check to the trailer where the nen lived, but Oaz refused to accept it,
telling Souza's nessenger to return it to Souza. The fol |l ow ng day, when
Daz went to work as usual, Souza asked hi mwhy he was still there. Wen
Daz said he wanted an explanation in witing for his firing, Souza told
himto neet himat the office where he would give it to him The previous
eveni ng, the enpl oyees had agreed anong thensel ves to resist Daz's firing
by telling Souza that if he fired O az he would have to fire themall. As
aresult, all the enpl oyees acconpanied Daz to the office and, as agreed,
told Souza that if Daz went, all would have to go. In the face of this
showi ng of solidarity, Souza told everyone to return to work; he woul d
speak to the conpany.

Ether shortly before or after the norning s encounter wth
Souza, the enpl oyees cal | ed Pabl o Segoviano of the UFW The nen uniformy
testified they began to wear UFWbuttons at work after their neeting wth

Segovi ano. Al though Souza deni ed seei ng

“As related by Diaz, Souza told him"[Ylou' re going to have to fix it
by force" to which Daz replied, "[B]y force, |'mnot going to be able to
fix it." 1:43, 11:17,27. | take it that what Daz neans is that Souza
told hi mhe was "conpel | ed* to fix the notor before | eaving work. n
cross-examnation, it is clear that Daz resented Souza' s telling him"he
had to fix" the nmotor that evening since he testified that, had Souza
politely requested himto work overtine, he woul d have done so. |:57-60.



any union buttons, he also testified that, had the enpl oyees worn buttons,
he woul d have seen them Several weeks later, on August 26, the nen were
havi ng breakfast before going to work when Manuel Souza cane to the
trailer. He asked if any of the nen spoke English. Wen A varo Nunez cane
forward, Souza told himto tell the nen they were fired.

The only enpl oyee not fired that day was |smael Mra D az who
had recently started at Snne Producers as D az's repl acenent. Wen the
others were fired, Daz was told to go to work in order to show the ot her
repl acenents (who were then on the premses) howto do the job. According
to Daz, at 7:00 that evening, there was still a great deal of work to do
and he tol d Souza he coul dn't do anynore because he was tired. Souza told
himhe was fired. D az finished sone of the work and left. Sone tine
afterwards, about 15 days after he was fired (111:17) Daz called Souza to
ask for his job back and Souza told him"he couldn't give us the job back,
because we didn't want to work well, and the conpany was losing a |ot. And
bef ore enpl oyi ng us agai n, he woul d shut the conpany down."

Souza, however, testified that Isnael Daz sinply failed to
show up at work the day after the nen were fired. According to Souza, when
Oaz failed to show up at work the foll ow ng norni ng, he becanme concer ned.
He went to where Diaz lived, but couldn't find him Wen he saw t hat
Daz's car was still there, but Daz was not, he was so concerned t hat

sonet hi ng happened to himthat he called the sheriff. According to him



sone deputies cane out and spoke to Daz's w fe who expl ained that he went
wth sone friends. According to Souza, sonetine later (less than a week),
Isnael called himnot only to get his job back, but on behalf of all the
enpl oyees. Souza only said that he woul d see.

Besi des the specific points | have noted upon which the
parties' testinony diverges (whether the enpl oyees frequently worked
overtine, whether they wore union buttons and the circunstances of |snael
Daz's "termnation"), Respondent generally characterizes the enpl oyees as
poor and | azy workers and justifies the August 26 di scharge as required by
busi ness reasons. To this end, it presented the testi nony of Souza, Vérren
Vol fson and Bill Harper, a sw ne breeder who frequently visits
Respondent' s ranch to deliver boars for breedi ng purposes, that the
enpl oyees failed to observe mninal standards of diligence and
cleanliness. Souza, for exanple, testified that the enpl oyees frequently
failed to keep the roons clean and the disinfectant baths filled;
according to him hogs died as a result of enployee laxity and the birth
rate plummeted. (1:12-13.) Souza could not produce any records to
corroborate this fall-off in production, and his explanation for the
"absence" of records strikes ne as di singenuous at best:

Q (By General Counsel) Do you keep records of the
nunbers of births and deaths anong the pigs?

A (By Souza) | have kept sone in the past, but |
don't have themhere, present, wth ne.

Q In the past. Howfar past?
7



V¢ had -- | have records up to June 1.°
d this year?
Yes, Sr.

You st opped keepi ng themafter that?

No. WII, | did —I didn't stop keepi ng

them Ve just ran into so nuch problemthere wth the
-- | had so nuch problemw th the [ abor, and stuff,
and communi cations, that they were nonvalid. So,
we're just in the process —in the starting themup
again inthe first of the nonth.

> O » O 2

Q ay. By declining production then, do you
nean either a decrease in the birth, or an
increase in the death rate anong the pi gs?

A Increase -- well, would you repeat that, so | --

Q By declining in production, do you nean that there was
both an increase in the death rate, and a decrease in
the birth rate anong the pi gs?

A Yes. Yes. Increase in the death, but al so the —the
sows, if they're not bred, they' re not going to
produce a litter. So there --there's how we have a
decrease in —in the popul ation, the nunber born. ['m
not sayi ng the nunber born live per sow |'msaying
the nunber born for a given period of tine.

Q Al right. But no records were kept of that after
June 1st?

A N
l:11-12.
Thus, Souza speaks of records up to June 1, records after

June 1 which are "nonvalid", and of "starting"

*Although the testinony is not entirely clear at this point, Souza
is speaking only of birth records here. See p. |:16.

8



recor dkeepi ng agai n whi ch inplies having stopped it at one point. Harper
also testified that he observed a steep decline in the condition of the
ranch in the seven to nine nonths precedi ng the di scharge of the nen;
i ndeed, in support of Respondent's attenpted di scharge of Filiberto D az,
Harper testified he had personal |y observed O az "l eani ng agai nst wal | s",
shirking work. (l111:75-77.)

LEGAL ANALYS S

A though the record contai ns no evidence that the enpl oyees
conpl ai ned about unpai d overtine work anmong thensel ves, and only two
I nstances in which any of themconpl ai ned to Souza about it, II:15-16,
I11:32-33, excepting Isnael Daz, to a nan they sprang to the defense of
Filiberto O az when Souza tried to fire himfor refusing to work overti ne.
S nce angry nen appear nost likely torisk their livelihood in this way,
the enpl oyees' solidarity over the refusal to work overtine i s consistent
w th their bei ng genui nely concerned over unpai d overtine.

Al though Respondent, argues that the nen were | azy and even
i nconpetent, the claimdoes not ring true. It is undisputed that the nen
worked at |east 60 hours/week. 1In an era in which the 40 hour-week is
consi dered standard, absent a record which strongly denonstrates that they
needed overtine to acconpl i sh what ought to have been done during regul ar
work tine, | cannot take at face value a claimthat nmen who worked such
long hours were lazy. So far as their conpetence goes, | also find it

difficult to believe that the nen coul d be as bad as Respondent



has pictured them the nore so in viewof Harper's testinony that their
work was obvi ously unsatisfactory for at |east six to eight nonths
precedi ng their discharge. The very length of the period during which it
I's clai ned Respondent tol erated such supposedly poor work di mnishes the
plausi bility of the underlying contention that the work was, in fact,
poor. Qher considerations cause ne to rej ect Respondent's contention
that the nen were lazy and their work inadequate. For one thing, | find
Harper an incredible wtness: he radiated a snugness whi ch can only be
described as a challenge to the fact finder, as a stranger to events, to
disbelieve him Snce | regard himas unbelievable, | nust regard a
consi derabl e part of Respondent's case as manufactured. To such doubts
about Respondent's case are added ot hers occasi oned by Souza' s strange
testinony about whether the birth records existed.®

Putting aside for the nonent the question of
Respondent ' s know edge of the enpl oyees' union activity, the fact that the

di scharge fol |l oned the enpl oyees' display of "mutual aid

® should add a word here about the credibility of the enpl oyees'
testinmony. A nost all of themappeared personal |y confused by the
proceedi ng and sone of their testinony is itself confusing. | even
di scount a good portion of it to the effect that, after the nen rallied to
protect O az, Respondent generally let the operation run down. Despite
these observations, | found the enpl oyees believable. In general, the nen
seened so reticent and passive that even when they appeared to exagger at e,
it seenmed the sort of thing that nen not used to conpl ai ni ng but suddenly
reqgui red to becone sel f-conscious, woul d do.

10



and support" for Diaz (which is itself protected activity’) provides
further evidence that the decisive factor was the enpl oyee's mlitancy and
not their work perfornance. Mreover, | credit the enpl oyees that they
di d wear union buttons. Respondent does not contend that the nen didn't
seek hel p fromthe union, but only that it was not aware of their union
activity. These nen obviously di scovered by thensel ves that in their
union lay strength; | find it hard to believe that they didn't continue to
publicly assert that solidarity after they spoke to a union organi zer who
nust be assuned to be famliar wth labor law For all these reasons, |
find that General (ounsel nmade a prina facie case that the eight
di schar ged enpl oyees (excluding Isnael Mra DO az) were discharged for
their union and concerted activities and I further find that Respondent's
busi ness justification is a pretense.

Isnael Mra Daz's termnation nust be separately anal yzed
since, even view ng General (ounsel's evidence in its nost favorabl e
light, Daz nust be said to have quit in circunstances which don't anount
to a constructive di scharge. Because DO az asked for his job back, the case
can only be treated as a refusal to rehire case. |In such cases, General
Gounsel general Iy has the burden of proving that proper applications for

wor k were nade when work was avail able, S gnal Produce Go. 10 ALRB No. 23,

unl ess such application would be futile. "[Wen an]

\Mat ever nmay have been the case if Souza had taken the nen's
threat to quit as aresignation, the fact is he did not: he sent all
of themback to work.
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enpl oyer unequi vocal |y and publicly pronul gates his unconditioned refusal
torehire a certain category of enpl oyees, proof of such promul gation
excuses the need to prove individuals in the category nade applications
for rehire which woul d under the circunstances have been futile." Kawano,

Inc. v. Agricultural Labor Relations Board (1980) 106 Cal . App. 3d 937, 952.

Because | credit Daz that Souza told himhe would not rehire any of the
nen, whatever the circunstances of Daz's quitting, when Souza told him
that he woul d shut the conpany down before he woul d rehire anybody, DO az
was excused fromnaking tinely application for rehire. The backpay peri od
for Ismael D az shall commence two weeks after the August 26th di scharge
of the other nen.
CROER
By authority of Labor Gode section 1160.3, the Agricul tural
Labor Rel ations Board (Board) hereby orders that Respondent, its officers,
agents, successors and assigns shall:
1. Gease and desist from
(a) Dscharging, refusing to rehire, or otherw se
discrimnating agai nst any agricul tural enpl oyee because of his or her
union activities or concerted activities protected by section 1152 of the
Agricul tural Labor Relations Act (Act).
2. Take the followng affirnmative acti ons whi ch are deened
necessary to effectuate the policies of the Act.
(a) Mike whole Filiberto O az, Javier Resal es,
Juan Resal es, Jose Cervantes, A varo Nunez, Gonzal o Lopez, Pedro Zapi en

and M cente Mendoza for all |osses of pay and ot her
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economc | osses they have suffered as a result of their discharge on
August 26, 1985 and Ismael Mra Daz as a result of the refusal to rehire
himon or about Septenber 9, 1985, such amounts to be conputed in
accordance with established Board precedent plus interest thereon conputed
in accordance wth the decisionin Lu-EHte Farns, Inc. (1980) 8 ALRB Nb.
95.

(b) Preserve and, upon request, nake available to the
Board and its agents, for examnation, photocopying, and ot herw se
copying, all payroll records, social security paynent records, tine cards,
personnel records and reports, and all other records rel evant and
necessary to determnation, by the Regional Drector, of the backpay
peri od and the amount of backpay due under the terns of this Oder.

(c) Sgnthe Notice to Agricultural Enpl oyees
attached hereto and, after its translation by a Board agent into all
appropriate | anguages, reproduce sufficient copies in each | anguage for
the purposes set forth hereinafter.

(d) Ml copies of the attached Notice, in all
appropriate | anguages, wthin 30 days after the date of issuance of this
Qder, to all agricultural enpl oyees enpl oyed by Respondent during the
period August 26, 1985 to Septenber 26, 1985.

(e) Post copies of the attached Notice, in all
appropri ate | anguages, in conspicuous places on its property for sixty
(60) days, the period(s) and place(s) of posting to be determned by the

Regional Drector, and exercise due care to
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repl ace any Notice which has been altered, defaced, covered or renoved.
(f) Arrange for a representative of Respondent or a
Board agent to distribute and read the attached Notice, in all appropriate
| anguages, to its enpl oyees on conpany tine and property at tine(s) and
pl ace(s) to be determned by the Regional Drector. Follow ng the
readi ng, the Board agent shall be given the opportunity, outside the
presence of supervisors and nanagenent, to answer any questions the
enpl oyees may have concerning the Notice or their rights under the Act.
The Regional Orector shall determne a reasonabl e rate of conpensation to
be pai d by Respondent to all nonhourly wage enpl oyees in order to
conpensate themfor tine [ost at this reading and during the guesti on-and-
answer peri od.
(g0 Notify the Regional Drector in witing,
within 30 days after the date of issuance of this Qder, of the steps
Respondent has taken to conply wth its terns, and continue to report
periodically thereafter, at the Regional Drector's reguest, until full
conpl i ance i s achi eved.

DATED  January 10, 1986

™ by, U

THOMAS M SCBEL
Admni strative Law Judge
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NOT CE TO AGR QLTURAL EMPLOYEES

After investigating charges that were filed in the Salinas Regi onal
Gfice, the General (ounsel of the Agricultural Labor Relations Board

i ssued a conplaint which alleged that we had violated the law After a
hearing at whi ch each side had an opportunity to present evidence, the
Board found that we did violate the law by firing ei ght enpl oyees,
refusing to rehire another because of their union activities

The Board has told us to post and publish this Notice. V¢ wll do what
the Board has ordered us to do.

V¢ also want to tell you that the Agricultural Labor Relations Act is a
law that gives you and all other farmworkers in California these rights:

1. To organi ze your sel ves;

2. To form join, or help unions;

3. Tovote in a secret ballot election to decide whether you want a
union to represent you;

4. To bargain wth your enpl oyer about your wages and wor ki ng
conditions through a union chosen by a majority of the

enpl oyees and certified by the Board;

5. To dact together wth other workers to hel p and protect one anot her;
an

6. To decide not to do any of these things.

Because it is true that you have these rights, we promse that:

VE WLL NOT di scharge or refuse to rehire any enpl oyee because he or she
has engaged in union activity or any other protected concerted activity.

VEE WLL pay FHliberto O az, Javier Rosal es, Juan Resal es, Jose Cervantes,
A varo Nunez, Gonzal o Lopez, Pedro Zapi en, M cente Mendoza and | snael Mra
O az backpay for all economc |osses they suffered as a result of our

di scharge or our refusal to rehire them

SWNE PRODUCERS UNLI M TED

(REpT esem at i ve) (Tire)

If you have a question about your rights as farmworkers or about this
Notice, you may contact any office of the Agricultural Labor Rel ations
Board. (nhe office is located at 112 Boronda Road, Salinas, California
93907. The tel ephone nunber is (408) 443-3161.
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This is an official Notice of the Agricultural Labor Rel ations Board, an
agency of the Sate of Galifornia.

DO NOI' REMOVE CR MUTI LATE
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