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Oh March 18, 1983,%Y Adninistrative Law Judge (AL)) Thomas Patrick
Burns issued the attached Decision in this natter. Thereafter, Respondent,
Charging Party, and General Gounsel each tinely filed exceptions to the ALJ's
Deci sion wth supporting
briefs. Respondent and Charging Party each filed a reply brief. The
Agricultural Labor Relations Board? (ALRB or Board) has considered the record
and the attached Decision of the ALJ in light of the exceptions and briefs of
the parties and has decided to affirmthe ALJ's rulings, findings, and
conclusions, but only to the extent consistent herewith, and to adopt his
recommended O der, as nodified herein.
Nature of Strike at its Inception

O July 9, 1981, the Whited FarmVWrkers of Arerica, AFL-A O (URW

called a strike agai nst Respondent. General Qounsel

YThe Adninistrative Law Judge' s Decision was inadvertently dated 1982
i nstead of 1983.

Z Chai rper son Janes- Massengal e took no part in the consideration of this
natter.



and the UPWexcept to the ALJ's finding that it began as an economc/ rather
than an unfair |abor practice, strike. For the reasons discussed bel o we
affirmthe ALJ's finding on this issue.

h July 9, 1982, the UIFWfiled a single unfair |abor practice
charge, inwhich it alleged that beginning on or about that date, Respondent
had refused to hire unfair labor practice strikers who had of fered to abandon
their strike and return to work. Pursuant to an investigation by the General
Gounsel , a conpl aint issued on Septenber 16, 1982, alleging only the conduct
descri bed in the charge.

Both General (ounsel and the Lhion contend that enpl oyees resorted
to the strike nechanismin i mmedi ate and direct response to two acts of
Respondent whi ch were in violation of the Act and that the strike was
therefore an unfair |abor practice strike. The first of the acts is
Respondent ' s undi sput ed di scharge of an eight-person irrigation crew after the
crew had refused to accept Respondent's provision of an intra-farmneans of
transportation because it allegedly was unsafe. The incident occurred on the
day i medi ately preceding the strike. The second act concerns Respondent's
failure to rehire Franci sco Larios upon his application for work, also on the
day before the strike.

Both of the acts described above, as well as the onset of the
strike, were the subjects of an unfair |abor practice proceeding and Deci si on

in SamAndrews' Sons (1982) 8 ALRB Nb. 69. The Board s Decision in 8 ALRB Nb.

69 issued on Septenber 28, 1982, one nonth prior to the opening of the hearing
in the present proceeding. In that case, the Board dismssed an all egation

that the irrigators had
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been di scharged, finding instead that they had quit their jobs. Wth respect
to Larios, however, the Board found that Respondent failed to rehire himfor
di scrimnatory reasons, in violation of section 1153(c) and (a) of the Act.¥
Thus, on the basis of 8 ALRB No. 69, the first of the alleged unfair |abor
practices cited as a precipitating cause of the strike did not exist. The
di spute herein arises over whether Respondent's failure to rehire Larios on
July 8, 1981, % al though unquestionably a violation of the Act, served as a
notivating factor in the enpl oyees' decision to strike one day later. The ALJ
found that it did not and we agree.

A strike is not automatically deened an unfair |abor practice
strike nerely because the enpl oyer is also guilty of an unfair |abor practice

(see, for exanple, Vél ker De Gasting, Inc. (1981) 255 NLRB 212, 216 [107 LRRM

1154]); rather, it nust be shown that a strike was caused or prol onged in

whol e or in part by enpl oyer unfair labor practices. (Burlington Hones, |Inc.

(1979) 246 NLRB 1029 [ 103 LRRVI 11161; VWl ker D e Casting, Inc., supra, 255

NLRB 212.) Thus, unfair |abor practices which occur contenporaneously wth an
economc strike wll not convert it into an unfair |abor practice strike based

ontimng alone. As explained in Tufts

IN| section references herein are to the Galifornia Labor Code unl ess
ot herw se speci fi ed.

“The Board affirned the ALJ's finding that Lario' s repeated applications for
work throughout the Spring of 1981 were simlarly rebuffed for reasons
proscribed by the Act.
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Brothers, Inc. (1978) 235 NLRB 808 [98 LRRM 1204] :

The requi renent of a causal connection between the unfair | abor
practice and the strike is not satisfied nerely because the two
coincide intine. It is necessary for the Board to find that
Respondent ' s unl awf ul conduct in fact constituted a contributing
cause to the strike that followed. (235 NLRB at 810; footnote
omtted).

As requested by General Gounsel, the ALJ took judicial notice of
the entire 23-volune hearing record in 8 ALRB No. 69. He found that
enpl oyees Ranon Navarro and Leonardo M || anueva had testified in that case
that the work force wal ked out in order to protest the discharge of the
irrigators. Neither wtness nade nention of Larios. |In the present
proceedi ng, both Navarro and M || anueva were extensively cross-exam ned
about their prior testinony and each confirned the excerpts read to himfrom
the transcripts of the earlier hearing and stated that they had testified
truthfully. Asoin the present proceeding, but for the first tine, Navarro
and M I lanueva testified that the Larios incident had in fact been a cause
of the strike. As MIlanueva expl ai ned, he had not di scussed that factor
bef ore because "They didn't ask ne about that."

The ALJ found it disingenuous that the sane w tnesses who
testified in 8 ALRB No. 69, and who had nentioned only the plight of the
irrigators as the cause of the strike, should nowtestify that that was but
a secondary issue eclipsed by the Gonpany's refusal to reinstate Larios, who

was not nentioned at
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all inthe prior proceeding.® As General (ounsel and the UPWcorrectly
observe, the cause of the strike was not a factual issue litigated in 8 ALRB
No. 69.% However, that does not satisfactorily explain the conplete shift in
enphasi s regarding the two incidents, especially since the change in theory
occurred only after issuance of the Board's Decisionin 8 ALRB Nb. 69. This
transfornmati on of the Larios incident fromomssion to preem nence,

particul arly when coupled with the mninal testinonial evidence offered in
support of the revised theory in General Qounsel's case-in-chief,” persuades
us that General (ounsel failed to prove by a preponderance of the credibl e
testinony that the strike was an unfair |abor practice strike from its

inception.¥ "[T]he present theory . . . that unfair |abor

YBecause the ALJ's credibility resolutions on this critical issue were
based upon the obj ective review of perceived conflicts in testinony rather
than on the deneanor of the wtnesses while testifying, we do not review
such assessnents by the sane standards as deneanor-based credibility
resolutions. (Kelco Roofing, Inc. (1983) 268 NLRB 456 [ 115 LRRM 1037];
Sandard Dry V@l | Products (1950) 91 NLRB 544 [26 LRRM 153].) However, we
have carefully scrutinized the ALJ's credibility resolutions here and find
themsupported by all the record evi dence.

Y ndeed, the ALJ in that case sustai ned Respondent's objection as to the
rel evancy of General Qounsel's question regarding the cause of the strike.
(See 8 ALRB Nb. 69; RT I X pp. 42-43.)

“As the ALJ Noted, David Millarino, the UFWs organi zer whom Navarro
testified he called and inforned of the enpl oyees' reasons for the strike,
was not called as a corroborative wtness despite his presence at the
heari ng.

¥Nor woul d our conclusion be different if General Gounsel had
been able to put forth rebuttal testinony consistent wth his offer of
proof. In upholding the ALJ's conclusion that the strike was not a UP
strike at its inception, we nonethel ess disagree wth the ALJ's denial of
General counsel's attenpt to introduce

[fn. cont. on p. 6]
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practices entered into the calling of the strike is obviously an
af tert hought when other neans had failed.” (N.RBv. Scott & Scott (9th dr.
1957) 245 F. 2d 926 [40 LRRM2090].) Sri ke Gonversion

Respondent excepts to the ALJ's finding that the strike was
converted into an unfair labor practice strike on My 4, 1982, as a result
of Respondent’'s statenent to one enpl oyee on that date
which indicated that returning strikers would | ose seniority credit.? Ve
find nerit in the exception.

As a natter of law the nere commssion of an unfair |abor
practice wll not convert an economc strike. It nust be shown that the
all egedl 'y unl awful conduct was known to striking enpl oyees and that it

served to prolong the strike; i.e., the

[fn. 8 cont. ]

certain rebuttal testinony. (Associated MIk Producers, Inc. (1982) 259
N_RB 1033 [109 LRRM 1072].) The ALJ shoul d have instructed General Gounsel
to seek reviewof his ruling by interimappeal to this Board, rather than by
exception, so as to preserve the testinony. Because the question of the
exclusion of the testinony is now before the Board by exception, reversing
the ALJ woul d necessitate reopening the hearing three years after its cl ose
to take the proffered testinony. Such a course is far |ess desirabl e than
if we had reached the sane concl usion by interi mappeal during the course of
t he heari ng when we coul d have ordered that the testinony be taken. Because
we are otherw se satisfied wth the ALJ's credibility resol utions regardi ng
the inconsistent testinony of Navarro, M| anueva and O osco, we woul d be
disinclined to reverse the ALJ on this issue even if the offers of proof
regarding the disallowed rebuttal were fully devel oped as proffered by
General (ounsel .  For that reason, we decline to renand.

9This issue arose by virtue of General Gounsel's anmendnent
to the conpl aint after the hearing had cormenced.
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causal connection. (Robbins GConpany (1977) 233 NLRB 549 [96 LRRM 1569].)

Robbi ns, supra, concerns the granting of a wage increase to one enpl oyee.

The National Labor Relations Board (NLRB) reversed its ALJ's finding that
the action converted the strike because:

An unfair |abor practice does not convert an economc strike to an
unfair |abor practice strike unless a causal connection is

est abl i shed between the unl awful conduct and the prol ongation of
the strike. Here, there is no evidence that the Uhion or the

stri ki ng enpl oyees knew of Respondent’'s June 2 wage i ncrease, or
that this action had any inpact upon the strike. |n consequence,
there is no basis for finding that Respondent's unl awful wage

I ncrease caused a prolongation of the strike. Ve therefore find
that the strike was not converted to an unfair |abor practice
strike on June 2, the date of Respondent's unl awful wage increase."
(233 NL.RB at 549; footnote omtted.)

Soule Gass and Gazing . v. National Labor
Rel ati ons Board (1st dr. 1981) 652 F. 2d 1055 [107 LRRVI 2781],

di scusses the "conversion" doctrine in this nmanner:

A strike begun in support of economc objectives becones an unfair
| abor practice strike when the enpl oyer conmts an i nterveni ng
unfair |abor practice which is found to make the strike | ast | onger
than it otherw se would have. It nust be found not only that the
enpl oyer coomtted an unfair |abor practice after the commencenent
of the strike, but that as a result the strike was 'expanded to
include a protest over [the] unfair |abor practice,® and that
settlenent of the strike was thereby del ayed and the strike

prol onged. The central, and nost probl ematic, elenent is causati on—
the effect of the enpl oyer's unl awful conduct on the union and its
strike. Vs the unfair |abor practice a proxi mate cause of the

| engt hening of the strike? The burden of proof is on the General
Gounsel to denonstrate prolongation, and the Board' s determnation
of conversion is reviewed under the usual substantial evidence
standard. However, it need not be shown that the enpl oyer's unfair
practice was the 'sole or even the nmaj or cause or aggravating
factor of the strike,' but only that it was 'a contributing

factor. Both objective and subjective factors nmay be probative of
conversion. Applying objective criteria, the Board and revi ew ng
court nmay properly consider the probabl e
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i npact of the type of unfair |abor practice in question on
reasonabl e strikes in the rel evant context. Applying subjective
criteria, the Board and court nay give substantial weight to the
strikers' own characterization of their notive for continuing to
strike after the unfair labor practice. DO d they continue to view
the strike as economc or did their focus shift to protesting the
enpl oyer' s unl awful conduct? However, in examning the union's
characterization of the purpose of the strike, the Board and court
nust be wary of self-serving rhetoric of sophisticated union
officials and nenbers inconsistent wth the true factual context.

The Soul e court found "scant and equi vocal evidence of the

uni on' s cont enpor aneous reaction to the wage i ncrease” and concl uded t hat
draw ng an adverse inference fromthat evidence would be "an undul y tenuous
and specul ative basis on which to hinge the Board s determnation of the
fundanental nature of the strike and the harsh renedi al consequences t hat
flowfromsuch a determnation.” The court also noted that there was no
evidence "that but for the [unlawful] wage increase . . . the strike

ot herw se woul d have settled sooner." The question presented, then, is
whet her Respondent engaged in an unfair |abor practice and, if so, didit
serve to prolong the otherw se economc strike. The evi dence presented at
the hearing supports neither concl usion.

Sriking enpl oyee Leonardo M|l anueva testified that upon recei pt
of aletter fromthe Galifornia Enpl oynent Devel opnent Departnent (EDO,
which he interpreted to suggest that his unenpl oynent benefits were in
jeopardy, he inmedi ately paid a personal visit to the | ocal ED offi ce.
There, M|l anueva said he was inforned that since his enpl oyer, Sam Andrews'
Sons, had not replaced him his position was open. He said he was advi sed

to
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return to Respondent’'s enpl oy because "They said that as |ong as we had a
job, we had no right to ... take the benefits."

A though Ml lanueva testified that he went hone and fromthere
t el ephoned Bob Garcia, Respondent's personnel director, on My 4, 1982, it
was Garcia' s testinony that Millanueva had to have called hi mfromthe EDO
of fi ce because a clains representative cane on the line during the
conversation wth Villanueva to ask Garcia whether the Conpany was hiri ng.
According to Ml lanueva' s further testinony, he asked Garcia for work in
that sane phone conversation but was advised that returning strikers woul d

be hired as new enpl oyees wthout seniority credit. As he expl ai ned,

He [Garcia]l told ne that all | have to do was to start again as a
new enpl oyee wth no seniority credit because we had left and | told
himthat was all right ... | told himthat was fine, that I would go

to work, and he stated that at the present tine there was no j ob,

but wthin ten days to a week, he was going to begin again, and that

he could call ne.
Garcia, on the other hand, did not think that M| anueva had nade an of fer
toreturn to work and believed that the purpose of the call was only to
determne MIlanueva' s eligibility for unenpl oynent benefits. |ndeed,
M|l anueva admtted that he had not told Garcia that he was abandoni ng t he
strike. The next day's nail brought M Ilanueva a letter fromEDO expl ai ni ng
that his benefits would continue. A check was encl osed.

Oh May 18, with the assistance of URWcoordi nator David

Mllarino, Mllanueva sent Garcia a letter on UFWIl etterhead i n whi ch he

confirned the May 4 conversation and Garcia' s purported reference to the

rights of returning strikers. M]llanueva said

12 ALRB No. 30 9.



the purpose of the letter was "to verify that 1 had gone to ask for a job,
and that | had asked M. Bob Garcia for a job, and that he told us that we
woul d be going in wthout any seniority, because we had gone out on strike."
That letter states:

This letter is to confirmour tel ephone conversation whi ch we had

on Tuesday the 4th of My 1982, where you told ne that there woul d

be sone work, but that we woul d have to begin wthout any seniority

for having participated in the strike which began July 9, 1981.
Asked why the letter did not seemto confirmthe application for work,
Millanueva replied that Garcia already knew he wanted work and had
promsed to call hi mwhen work becane avail abl e.

The ALJ found that M|l anueva had not nade an
unconditional offer to return to work on May 4 because "If there had been an
uncondi tional offer, it would seemthat M. MIlarino, the union
representati ve who hel ped draft the letter, woul d have nmade that clear in
the letter." O the other hand, the ALJ believes that MI|anueva nust have
sai d sonet hi ng about enpl oynent, "otherw se his reference in the May 18
letter woul d not nmake sense," but neverthel ess concluded that "it is just
too nmuch to believe that that woul d not have been included in the confirmng
letter of May 18, 1982."
Millanueva returned to the Gonpany on June 8 and 11 and spoke

to Garcia on both occasions.’? Gircia adnitted that there was sone

di scussion of the My 18 letter but only to the extent

Y the first occasion, he asked Garcia for certain data relative to his
earnings for I RS purposes and returned three days later to collect the
requested naterial. He asked Garcia why he had not been recal | ed and
testified that Garcia inforned himno work was avail able at the tine but
promsed to notify himwhen work di d becone avail abl e.
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that M|lanueva had told himit was not his idea. The ALJ found Garcia's
failure toreadily recall the incident sonewhat suspect and found hi mgeneral ly
evasive and reluctant to testify on crucial points. But, in particular, the ALJ
thought it was critical that at notine did Garcia deny to M| 1anueva that he
had nade the statenents concerning seniority which were attributed to himin the
letter. On that basis, he proposed that, "The My 18 letter speaks for itself.
Wthout a denial of those assertions they nust be assuned to be true."

Moreover, Garcia did not respond to the letter. Therefore, as the ALJ
suggested, "Surely if the letter was a msstatenent of fact, he woul d have been
quick to contradict it inwiting as soon as possible. Hs silence appears to
accept it as a fact."

Declining to nake a credibility resol ution based on the deneanor of
either M|l anueva (because he | acked credibility wth respect to his fabricated
testi nony concerning Larios) or Garcia (because he was evasive), the ALJ relied
solely on the contents of the letter to find that Garcia had i ndeed tol d
Millanueva that returning strikers would |l ose seniority credit. He also found
that the statenent related by Vil |l anueva establ i shed the Gonpany's intent to
alter the relative pre-strike seniority standi ng of the enpl oyees, penalizing
themfor their union activities in violation of Labor Code section 1153(c) and
(a). He concluded that the stated change of enpl oynent conditions converted
the strike into an unfair |abor practice strike on the date the statenent was
nade; i.e., My 4, 1982.

Initially, we reject the ALJ's finding of an unfair |abor
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practice where, as here, he relied solely on the contents of a |letter designed
to nenorialize the specifics of a conversation which allegedly occurred two
weeks before, particularly when the author was not a first-hand participant or
observer of the event which the letter seeks to describe and was not called to
testify regarding the extent of his role in the process. Mre recounting of
all egedly unl awful conduct under circunstances such as these shoul d not al one
serve as the basis for finding that an unfair |abor practice has in fact

occurred. Y Wnter Garden dtrus Products Cooperative v. NLRB (5th Ar. 1956)

238 F. 2d 128 [ 39 LRRVI 2080] concerns two tel egrans i n whi ch a uni on organi zer
explained that a strike was really caused and prol onged by the enpl oyer's
discrimnation and his refusal to bargain. Wile the Board accepted the
tel egraphi c statenent as evidence, the court refused to believe that these
comuni cations reveal ed the strike's real purpose because:

These docunents appear to be self-serving actions of a nan who saw

hi s cause slipping and who set about, by the expedient of _

argunent ati ve communi cati ons having no rel evance to the situation

of the parties or the status of the negotiations as depicted by the
credible

Y\gre we to find that the statenment had been nade, it woul d i ndeed have
constituted a violation of the Act. In Transport Conpany of Texas (1969) 177
NLRB 180 [72 LRRM 1232], the NLRB affirmed its trial examner who stated that
"reinstated economc strikers who were once repl aced, but recal | ed when
vacanci es occur or other business conditions warrant it, are not to be treated
as newy hired enpl oyees but nust be treated 'uniformty wth non-strikers wth
respect to whatever benefits accrue to the latter fromthe exi stence of the
enpl oynent relationship.'"™ [Atations]. Such a finding, however, woul d not
support the ALJ's conversion theory absent a snow ng that the statenent was a
causative factor in prol onging the otherw se economc strike.
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testinony but at war therewth, in an attenpt to sal vage what he
could fromthe ineffectual strike. ¥

The renai ni ng conpet ent evi dence consi sts of two contradictory
recol l ections of the only two participants in the pertinent discussion. The
ALJ' s failure to resol ve the conflict by crediting one or the other of the
W tnesses presents a fatal flaw which cannot be resol ved by reference to the
record as a whole. But even assuming that we were to find, as did the ALJ,
that Respondent threatened to deprive striking enpl oyees of their statutory
rights inviolation of the Act on May 4, 1982, we would still be required to
find that the conduct caused enpl oyees to prolong the strike. However, in
this instance, General (obunsel nade no attenpt whatsoever to show that
strikers, other than Mllanueva, knew of Garcia s alleged statenent
regarding seniority.® Instead, General (ounsel appears to have proceeded on
the theory that the statenent was nade, that it constituted an unfair | abor
practice, and that any unfair |abor practice, wthout nore, converts an

ot herw se economc strike. Such reasoni ng has

2 |'n onversion of Srikes: Economic to Wnhfair Labor Practice,

45 Mirginia Law Review 1322, 1331, Frank H Sewart opined that the court's
result was sound as:

Nei t her enpl oyer nor uni on should be permtted to establish ex
parte the notivation for a strike' s continuance by sel f-serving
letters and statenents. Such decl arations nay possibly
corroborate a violation al ready proved. But regardl ess of
credibility resolutions, they shoul d not establish strike
conver si on.

¥\f|1anueva hinsel f denied that Garcia' s statenent to hi mprol onged his
own strike participation. He testified that he renained willing to abandon
the strike and return to work notw thstanding Garcia' s statenent and that he
was awaiting word fromGrcia as to an opening in the crew

12 ALRB No. 30 13.



no support inlaw (See, e.g., Robbins Gonpany, supra, 233 NLRB 549 [96

LRRM 1569] . )

In sum therefore, we cannot conclude either that Garcia nade
the statenent attributed to himby MIlanueva or, if nade, that it served as
a causal factor in expanding the strike. Thus, having found that the strike
whi ch cormenced on July 9, 1981 was neither unlawful, initiated in whol e or
part in response to unfair |abor practices, nor thereafter expanded or
prol onged as
a result of subsequent unfair |abor practices, we conclude that
the strike was an econonic one throughout its duration. %

Rei nstatenent R ghts of Economc Srikers

A though the ALRA does not expressly include strikers wthin the
definition of "agricultural enpl oyees", section 1140.4(b), the Board has
adopted the basic principles of National Labor Relations Act (NLRA)
precedents insofar as they concern strikers' reinstatenent rights. Thus, by
virtue of NLRA section 2(3), striking agricultural enployees retain their
status as enpl oyees unl ess they have obtai ned regul ar and substantially
equi val ent enpl oynent. Accordingly, upon conclusion of a strike, or when a

striking enpl oyee offers to abandon the strike and

¥|nthe official file of Exhibits in this case, the ALJ has
noted that Respondent’'s Exhibit No. 2, although admtted into evi dence, was
not physically recei ved by hi mand was not relied upon by himin decidi ng
any 1ssues herein. The exhibit in question, as described in the record,
concerns a declaration submtted by U-Wrepresentative David MIlarino in
support of an unfair |abor practice charge. In that declaration, MIlarino
relates a statenent nade to himby striking enpl oyee Leonardo M | | anueva
that Respondent had indicated that returning strikers would | ose seniority.
A decl aration whi ch mat ches the description set forth above is in evidence
but is not narked as an official exhibit. Ve assune, wthout deciding, that
the ALJ nerely failed to affix a proper exhibit stanp to the decl aration.
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return to work, the enpl oyee has a presunptive entitlenent to his or her
fornmer job wth all attendant rights. Ve followthe analysis of the Uhited

Sates Suprene Gourt, as expressed in NLRB v. Heetwod Trailer (. (1967)

389 US 375 [66 LRRVI2737]:

If, after conclusion of the strike, the enployer refuses to
reinstate striking enpl oyees, the effect is to di scourage

enpl oyees fromexercising their rights to organize and to strike
guarant eed by section 7 and 13 of the Act (29 U S C section 158
(1) and (3)), it is[an] unfair |abor practice tointerfere wth
the exercise of these rights. Accordingly, unless the enpl oyer
who refuses to reinstate strikers can showthat his action was
due to 'legitimate and substantial business justifications' he is
guilty of an unfair |abor practice. [dtations.]

N_RB vj Heetwood Trailer G., supra, 389 US 375, 378 [66 LRRV
2737.

The NLRB and the courts have defined certain
"legitimate and substantial business justifications"” by which an enpl oyer nay
be excused fromthe requirenent of reinstating economc strikers inmedi ately

upon their offer to return to work. (NLRBv. Geat Dane Trailers (1967) 388

US 26 [65 LRRM2456].) Generally, the hiring of permanent repl acenent
workers to fill openings created by the departure of economic strikers is
regarded as a legitimate business justification for refusing to take back the
strikers, in viewof "the enployer's interest in continuing his busi ness
during an economc strike, coupled wth the necessity of offering the

i nducenent of pernanent enpl oynent to secure enployees wlling to violate a

picket line." (International Association of Machinists and Aerospace VWrkers

v. J. L. Qark @. (7th dr. 1972) 471 F.2d 694, 696 [81 LRRM 27633.)  Thus,

unl ess the strikers' forner positions are occupi ed by pernanent repl acenents,

an enpl oyer nust di scharge the repl acenents in order
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to fill those positions wth returning strikers. (Mckay Radi o & Tel egraph
(. (1938) 304 US 333 [2 LRRVM610].) Replacenments nay be deened pernanent

i f the enpl oyer can "show that the nen [and wonen] who repl aced the strikers
were regarded by thensel ves and the [enpl oyer] as having received their jobs

on a pernanent basis." (Georgia Hghway Express (1967) 165 NLRB 514, 516 [ 65

LRRVI 1408], affd sub nom Teansters Local 1728 v. NNRB (D.C dr. 1968) 403
F.2d 921 [67 LRRM 2992].) "

Moreover, it is awell-settled principle that the burden is on the
enpl oyer to prove that the repl acenents were hired as pernanent enpl oyees

and, further, "the enpl oyer nust show a nutual understandi ng between itself

and the repl acenents that they are pernanent." (Hansen Brothers Enterprises

(1986) 279 NLRB No. 98, slip opinion at p. 3, enphasis in original; see al so

NLRB v. Heetwood Trailer (., supra, 389 US 375 [66 LRRM 2737]; NLRB v.
Geat Dane Trailers, supra, 388 US 26 [65 LRRM 2456].)* In Associ at ed
Gocers (1980) 253 NLRB 31 [105 LRRM 1633], the requirenent of a mnutual ity of

enpl oyer - enpl oyee under st andi ng of

Y The standard set forth in Georgia H ghway Express, supra, was cited wth
approval by the US Suprene Gourt in acase inwiichit held that in order
to avoid potential civil liability to enpl oyees who are of fered pernanent
enpl oynent but |ater displaced in order to accormodate returning strikers
pursuant to a decision and order of the NLRB, an enpl oyer may offer them
per manent status subject to such conditions. (Belknap, Inc. v. Hale (1983)
463 U S 491 [113 LRRVI 3057] .)

'Nenber s MCarthy and Gnot do not subscribe to Menber Carrillo's

characteri zati ons of enpl oynent patterns in agriculture, because they believe
that the Board' s experience in various cases indicates t hat nany enpl oyees
are hired to performthe sane seasonal tasks year after year and thus shoul d
be deened pernanent, while others nay be enpl oyed part tine, but also on a
per nanent basi s.
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per nanency was | acking as to certain enpl oyees. In that case, the hiring of
repl acenent workers was initially conditioned on their signing a statenent,
at the tinme of hire, in which they acknow edged their understandi ng that
they were being offered tenporary, rather than pernmanent, enpl oynent.
Shortly thereafter, before any of the economc strikers had offered to
return to work, the enployer altered its position as to the status of the
repl acenent workers. Aletter, ostensibly nailed to each repl acenent

wor ker, advi sed themthat "they had been hired as pernmanent enpl oyees
entitled to conpany benefits after a 90-day probationary period." (253 NLRB
at'31.) However, for sone unknown reason, letters were not directed to
every repl acenent worker as the Gonpany had intended. The NLRB concl uded
that those repl acenents who actual |y received notice were i ndeed per nanent
enpl oyees but repl acenents who failed to receive a letter were bound by the
original conditions of enpl oynent. The NLRB reasoned that the "pernanent”
status of the latter "was established only in the mnd of Respondent's
president, a show ng insufficient to satisfy Respondent’'s burden." (253 NLRB
at 32.)

Throughout this proceedi ng, Respondent properly asserted that the
strike was at all tines an economc strike. Qonsistent wth that position,
Respondent did not reinstate forner strikers upon their offer to return to
work, ostensibly because there were then no vacancies for them their forner
posi tions having been filled by repl acenents whom Respondent had hired prior
to the offers to return. Accordingly, Respondent placed each returning

striker on a preferential hiring list, according to seniority, for
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potential reinstatenent upon the occurrence of a vacancy created by the
departure of a replacenent. V& now examne Respondent's procedures vis-a-
vis returning economc strikers in light of the authorities di scussed above.

Srikers' Ofers to Return to Wrk

Mirtually all of the approximately 140 striking enpl oyees were
repl aced by Respondent during the one-year period between the commencenent
of the strike on July 9, 1981 and the first offer to return by 74 of the
strikers on July 7, 1982. By letters dated (ctober 23 and 26, 1982, the UFW
advi sed Respondent that the July 7 offer was bei ng renewed as wel|l as
extended to include all remaining strikers. The hearing in this natter
commenced on (ctober 26, 1982, contenporaneously wth the initial offer to
return to work by the second group of strikers.

O July 7, 1982, UFW coordinator David Mllarino hand
delivered to Respondent's personnel director, Bob Garcia, four separate
petitions signed by a total of 74 strikers, including Leonardo
M | [ anueva, which read as fol | ows:

V¢ the bel ow signed strikers fromSam Andrews' Sons, [work
classification filled in], hereby notify the Conpany of our
decision to return to work and end our unfair |abor practice
strike.

The separate petitions were signed by irrigators, shop workers,
tractor drivers, and nenbers of drilio Avarado' s weed and thin crew

Millanueva testified that the petition represents the first offer by any

striker, including hinself, to end the strike and return to work.

18.
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O July 8, Garcia acknow edged recei pt of the first petitions by
letter to Mllarino which reads, in pertinent part, as follows:
Those enpl oyees [who signed the petition] apparently participated in
the UFWstri ke agai nst Sam Andrews’ Sons which started in July 1981.
V¢ presently have no vacancies in any of the classifications
referred toin the petitions. However, we wll nmaintain a

preferential hiring list of the enpl oyees who have offered to return
to work.

h July 9, MIlarino wote to Donal d Andrews, stating:
At your request, Bob Garcia met wth ne to tell neg;
1. that the Gonpany had sufficient anount of workers, and,
2. that the Lhion woul d have to file another WP
because the Conpany was not going to re-hire the strikers
except as openi ngs occurred regardl ess of their status.
Garcia testified that Respondent has adhered to a particul ar
seniority policy as devel oped in a 1975 col | ective bargai ni ng agreenent .
Each category of work and/or crewis treated as an i ndependent unit. Thus,
each crewnaintains its own seniority standi ngs; crew supervisors have sol e
authority to hire, fire, lay off, and recall workers in their respective
crews and are required to do so in accordance wth those standi ngs.
Gonsi stent with such a policy, each striker who offered to return to work
signed the particular petitionrelating to his forner crew For exanpl e,
the 14 general laborers (i.e., weed and thin workers) signed a roster
designated as that for only the drilio Alvarado crew (No nenber of a
simlar weed and thin crew supervised by Dego Mreles had participated in

the strike). Accordingly, Garcia devel oped separate preferential hiring

lists for each crew based on the enpl oyees' seniority wthin that crew
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The legality of Respondent's failure to inmediately reinstate the
strikers depends not on whether there were no "vacanci es" because the
strikers' forner positions were filled by repl acenent workers but whet her
the repl acenents were in fact pernanent enpl oyees. The inquiry further
turns on whet her the repl acenent workers thensel ves understood, prior to the
tine the strikers offered to return to work, that their tenure did not
depend on the outcone of the strike or the return of the strikers.

Al though Respondent submts that it hired repl acenents upon its
standard terns of enpl oynent, those terns apparently contenplate only
Respondent' s policy of granting seniority for layoff and recal | purposes
after an enpl oyee has conpl eted 30 days of enpl oynent w thin any 90-day
period. There is noindicationin the record either that those terns were
expressly nade to the repl acenent workers or, nore significantly, that the
new hirees were explicitly advised at any tine that their enpl oynent status
was that of pernanent enpl oyees. As Respondent has failed to present
evi dence that woul d persuade us that the repl acenent workers which it hired
were given reason to understand that they had been hired as permanent
enpl oyees, Respondent has not satisfied the requisite burden in that regard.

(Hansen Brothers Enterprises, supra, 279 NLRB No. 98, slip opinion p. 4.)

Havi ng found that Respondent has not established "legitinate and
substantial business justifications” for its failure to i medi ately
reinstate returning strikers to positions that had not been filled by

per manent repl acenents, we shal |l

12 ALRB No. 30 20.



order Respondent to offer inmedi ate reinstatenent to all such strikers and
to conpensate themfor all economc |osses resulting fromRespondent's

violation of section 1153 (c) and (a) of the Act.”

CROR
By authority of Labor Code section 1160.3, the
Agricultural Labor Rel ations Board hereby orders that Respondent Sam
Andrews' Sons, its officers, agents, successors and assigns shall:
1. Cease and desist from
(a) Refusing or failing to reinstate, or otherw se
di scrimnating agai nst any enpl oyee with regard to hire, tenure or any terns
or conditions of enpl oynent because of that enpl oyee's invol venent in union
activities.
(b) Inany like or related manner interfering wth,
restraining, or coercing agricultural enpl oyees in the exercise of those
rights guaranteed by Labor Code section 1152.

2. Take the followng affirmative actions which are deened

necessary to effectuate the policies of the Act:

' *The ALJ found that Respondent has a year-round operation and on that
basi s concl uded that the Board' s "Seabreeze" doctrine has no application
here. (Seabreeze Berry Farns (1981) 7 ALRB No. 40; Kyutoku Nursery, Inc.
(1977) 3 ALRB Nb. 30. Menbers MCarthy and Gonot agree that Seabreeze,
supra, is not applicable but for reasons different than those set forth by
the ALJ. It is their viewthat NLRB precedents governing the reinstatenent
rights of economc strikers are the sol e applicable precedents in the
agricultural context. (See Menber MCarthy's O ssenting pinion in
Seabr eeze, supra.)

12 ALARB No. 30 21.



(a) Gfer imedi ate reinstatenent to all of those enpl oyees
who struck the Gonpany on July 9, 1981, and who nade an unconditional offer
toreturn, totheir forner or substantially equival ent positions w thout
prejudice to their seniority or other rights and privil eges.

(b) Make all such enpl oyees, including those al ready
reinstated, whole for all |osses of pay and other economc | osses they nay
have suffered as a result of their not being rehired after naki ng an
uncondi tional offer to return to work, such amount to be conputed in
accordance with established Board precedents, plus interest thereon conputed
in accordance wth the Decision and Oder in Lu-Bte Farns, Inc. (1982) 8

ALRB No. 55.

(c) Preserve and, upon request, nake avail able to the Board
and its agents, for examnation, photocopying, and ot herw se copying, all
payrol | records, social security paynent records, tine cards, personnel
records and reports, and all other records rel evant and necessary to a
determnation, by the Regional Drector, of the backpay period and the
anount of backpay and interest due under the terns of this Qder.

(d) Sgnthe Notice to Agricultural Enpl oyees
attached hereto and, after its translation by a Board agent into all
appropri ate | anguages, reproduce sufficient copies in each | anguage for the
pur poses set forth hereinafter.

(e) Post copies of the attached Notice, in all appropriate
| anguages, for 60 consecutive days in conspi cuous pl aces on its prem ses,
the tine(s) and place(s) of posting to be determned by the Regi onal

Drector, and exercise due care to
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repl ace any copy or copies of the Notice which nay be altered, defaced,
covered or renoved.

(f) Mail copies of the attached Notice, in all
appropriate |anguages, to all enpl oyees who were enpl oyed or on strike at
any tine fromJuly 1, 1981 through Novenber 1, 1982.

(g) Arrange for a Board agent or a representative of
Respondent to distribute and read the attached Notice, in all appropriate
| anguages to all of its agricultural enpl oyees, assenbl ed on GConpany tine
and property, at tine(s) and pl ace(s) to be determned by the Regi onal
Drector. Followng the reading, the Board agent shall be given the
opportunity, outside the presence of supervisors and nanagenent, to answer
any questions the enpl oyees may have concerning the Notice and/or their
rights under the Act. The Regional Orector shall determne a reasonabl e
rate of conpensation to be paid by Respondent to all non-hourly wage
enpl oyees to conpensate themfor tine lost at this readi ng and questi on-and-
answer peri od.

(h) Notify the Regional Drector inwiting, wthin 30 days
after the date of issuance of this Qder of the steps it has taken to conply
herew th, and continue to report periodically thereafter, at the Regi onal
Drector's request, until full conpliance is achi eved.

Dat ed: Decenber 22, 1986

JGN P. MCARTHY, Menber

GREQRY L. GONOT.  Menber
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MEMBER HENNLNG  oncurri ng:

I concur in the conclusion reached in the majority draft
regarding the reinstatenent rights of the returning strikers. However, |
woul d uphold the ALJ's analysis on this issue and find that the strike was
converted froman economc strike to an unfair |abor practice strike on My
4, 1982.

The ALJ found that on My 4, 1982, M|l anueva had a conversation
w th Respondent's personnel director, Robert Garcia, where M || anueva was
inforned that strikers, if they wshed to abandon their strike, would return
to work wthout their established seniority. | concur in the ALJ's finding
that such a statenment by Respondent's personnel director was an unfair | abor
practice having an inherently destructive effect on enpl oyees' rights and
served to prolong the economc strike. Accordingly, | would find that this
strike had been converted to an unfair |abor practice strike as of that date

and order that Respondent nake
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whol e returning strikers who were deni ed reinstatenent after this date.

A strike that begins as an economc strike nmay be converted to an
unfair |abor practice strike if enployer unfair |abor practices are
coomtted during the strike and those unfair |abor practices prolong the

strike. (See, e.g., Bie Resistor Gorp. (1961) 132 NLRB 621, affirned in

rel evant part (1963) 373 US 221 [83 S . 1139]; NLRB v. Wst (past Casket

G. (9th dr. 1953) 205 F.2d 902.) Enployer unfair practices that have an
inherently destructive effect on enployee's rights wll result in the
conversion of a strike froman economc to an unfair |abor practice strike
i rrespective of enployee sentinent. Such a question of when the strike

converted is generally a pure question of lawand policy. (Qilf Envel ope

Gonpany (1981) 256 NLRB 320, 325-326 [107 LRRMI 1435]; R ttsburgh and New

Engl and Trucki ng Gonpany, Inc. (1978) 238 NLRB 1706, enf't den. on ot her

grounds (4th dr. 1969) 612 F. 2d 1309.)

In the present situation, the ALJ found that Respondent commtted
an unfair labor practice that was inherently destructive of enpl oyee rights
and woul d be sufficient to convert the economc strike to an unfair |abor
practice strike. The ngjority, however, reverses the ALJ finding on the
grounds that there was no evidence that the enpl oyees knew of the unfair
| abor practice or that evidence of the unfair |abor practice was not
sufficiently supported. Enpl oyee sentinent in such a situation invol ving
inherently destructive unfair |labor practices is largely irrel evant.

However, even assuming that such proof of enpl oyee
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sentinent or know edge was required, on the facts of the present situation
it is reasonable to presune that,as a natter of public policy, Respondent's
unfair |abor practice prolonged the strike. Wen Respondent’s per sonnel
director inforned enpl oyees? that strikers woul d be required to abandon
their established seniority in order to retain or recover their jobs, and
the strike was thereafter not termnated, it is reasonable to presune that
the reason that the strike continued was the comm ssion by the Respondent of
the unfair |abor practice.

Inlight of ny analysis of the record, it is unnecessary for ne to
reach the question of economc strikers' reinstatenent rights in subsequent
seasons. However, were it necessary, | would find that the ALJ and nenber

Carrillo incorrectly limt the scope of this Board' s Seabreeze Berry Farns

(1981) 7 ALRB Nb. 40. Inny view only inthe relatively rare situations
where an agricul tural enpl oyer provides year-round, pernanent enpl oynent for
all its enployees would | deviate fromthe hol ding i n Seabreeze and permt
economc strikers to be permanently repl aced for |onger than the season in

whi ch repl acenents were hired. (See, e.g., Kyutoku Nursery (1977) 3 ALRB

No. 30.) | certainly would not approve the inherently unworkabl e
admni strative nightnare contenpl ated by ny coll eague Carrillo where a

three-part analysis is mandated. As

YThe ALJ careful |y bal anced the adduced evi dence to concl ude that such a
threat was nmade, and Respondent's personnel director, in a subsequent
hearing, admtted nmaking such a statenent inplenenting the illegal |abor
policy. In SamAndrews’ Sons, 82-CE 206-D, Respondent's personnel director
admtted stating, as conpany policy, that returning strikers woul d have been
depri ved of s)eni ority. (See, SamAndrews' Sons, 81-C&206-D, ALJ Deci sion,
p. 15, n. 14.
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proposed by that nodel, this Board woul d have to determne if the enpl oyer
Is sufficiently non-seasonal to nerit exception fromthe Seabreeze rul e.
Then, if the enployer is sufficiently seasonal, the job duties of a
particul ar enpl oyee may be found to be permanent (e.g., sone steady tractor
drivers nay be pernmanent enpl oyees and sone weed and thin workers nay be
seasonal or vice versa.) iy then would the reinstatenent rights and
backpay obligations be anal yzed. Besides parceling the bargaining unit so
as to nake an enpl oyee's statutory right to strike depend upon the fact ual
vagaries of his enpl oynent, such an approach woul d create exceptions that
woul d swal | ow t he Seabreeze rul e.

| otherw se concur in the findings of the najority
opi ni on

Dated: Decenber 22, 1986

PATR KW HENN NG Menber
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MEMBER CARRI LLQ Goncurring and D ssenti ng:

For the reasons stated in the majority decision, | concur wth the
concl usions that the strike commenced by the ULhited FarmVWWrkers of Anerica,
AFL-Q O (UFWor Whion) on July 9, 1981, was an economc one at its inception
and that it was not converted into an unfair |abor practice (UP) strike by
Respondent' s statenent to an enpl oyee concerning the | oss of seniority for
returning strikers.? | also agree with the majority that Respondent vi ol ated
sections 1153(a) and (c) but | would limt ny finding of a violation to
Respondent' s hiring new enpl oyees into 12 positions in the Oego Mrel es

crew that were concededly vacant at the tine

Y] woul d uphol d the ALJ's finding -- based on the contents of the letter
and Garcia' s testinony -- that Garcia did in fact tell MIIlanueva the
returning strikers would lose seniority credit. | would overrule the ALJ's
concl usi on, however, that the strike was thereby converted into an unfair
| abor practice strike because the General (ounsel failed to show that
G'F]\rci a jskst atenent was dissemnated to other strikers or had any effect on
the strike.
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of the strikers' offer to return to work and for which the striking nenbers

of the Alvarado weed and thin crewwere qualified. (See Arlington Hotel (Co.

v. NNRB (8th dr. 1986) _  F.2d _ [121 LRRM2926]. Except for those 12

vacant positions, | disagree wth the majority's conclusion that Respondent

viol ated sections 1153(a) and (c) by failing to reinstate striking enpl oyees
imedi ately followng their offer to return to work. The only ALRB deci si on
respecting reinstatenent rights of agricultural strikers and respective

burdens of proof under the ALRA was Seabreeze Berry Farns (1981) 7 ALRB Nb.

40, issued before the offers to return at issue inthis case. The record
does not permt adequate eval uation of the Enployer's hiring pattern for ne

to determne whet her Seabreeze or Hansen Brothers Enterprises (1986) 279 NLRB

No. 98, cited by the najority, controls.

| agree wth the ngjority that, in the industrial setting, the
NLRB careful | y examnes the nutual understandi ng between an enpl oyer and its
repl acenent workers in order to determne whether the repl acenent workers are

"pernmanent."” Hansen Brothers Enterprise, supra, 279 NLRB No. 98, slip

opinion, at p 3. |If no such nutual understanding as to permanency of work is
proven by the enpl oyer, the repl acenent enpl oyees are consi dered "t enporary"
and the striking enpl oyees have i rmedi ate rei nstatenent rights upon their
unconditional offer to return to work. To the extent agricul tural enpl oyees
are enpl oyed in year-round positions, | see no reason why the NLRB precedent

dealing wth rights of economc strikers shoul d not apply.
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However, the NLRB deal s prinmarily wth year-round
enpl oynent and a repl acenent worker's job is categorized as either
"pernmanent” or "tenporary." In agriculture, on the other hand, a great
nunber of enpl oyees are hired on a seasonal basis. The seasonal enpl oynent
rel ati onshi p does not reach the | evel of being "permanent” in the sense of
constituting year-round enpl oynent, yet it is nore than "tenporary" because
the enpl oynent relationship is usually for a definite period of tine
correspondi ng to the enpl oyer's seasonal |abor needs. Thus, the Board needs
to adapt the principles underlying NLRB precedent in this area to the rather
uni que circunstances of seasonal enpl oynent in agricul ture.

The najority virtually ignores the fact that Seabreeze Berry Farns

(1981) 7 ALRB Nb. 40 was the Board' s control ling precedent on the
reinstatenent rights of agricultural economc strikers at all tines rel evant
herein. In that case, due to circunstances of product perishability —nore
prevalent in agriculture than in industry —and "the need to conplete a
harvest or other task wth mninal work disruption,” this Board has
announced a presunption that "in a strike situation, it is generally
necessary for an [agricultural] enpl oyer to hire repl acenent workers to

conti nue through the end of the season.” (Seabreeze Berry Farns, supra, slip

opinion, p. 9.) Therefore, the Board proposed to accept an agricul tural
enpl oyer's characterization of its repl acenent workers as pernanent for the
season(s) of the strike.

However, at least wth respect to replacenents working in
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single crops, the Board found that "different conditions prevail" in

subsequent seasons:
Qop perishability and the need to conpl ete a harvest or other task
wth mninal work disruption are not weighty factors when the
enpl oyer hires enpl oyees to begin work in a subsequent season. An
enpl oyer who refuses, at the beginning of a subsequent season, to
rehire forner economc strikers who have made an unconditional of fer
to return to work wll be found in violation of section 1153(c) and
(a) of the Act unless the enpl oyer can denonstrate that, at the tine
when repl acenent workers were hired during the strike, it was
necessary to offer the repl acenent workers enpl oynent whi ch woul d
continue in the fol lowng season. [Footnote omtted.] (Seabreeze,
supra, slip opn. at p. 10.)

Therefore, once the season followng the offers to return has ended, the

Board held it woul d presune such repl acenents to be tenporary because of

"shifting, flexible enploynent patterns [that] prevail" in agriculture, and

their right to recall and/or continued enpl oynent is secondary to that of

the strikers.

Wth respect to seasonal workers,? the approach behind Seabreeze is
a logical and natural application of the principles behind NLRB precedent
tothe agricultural setting. The Seabreeze approach focuses upon the
nut ual under standi ng of the enpl oyer and repl acenent worker as to the
seasonality of the enpl oynent relationship. The timng and hiring, as
well as the duration of the enpl oynent rel ationship, of a seasonal

enpl oyee corresponds to

Z Seabr eeze does not di stingui sh between agri cul tural
year-round and seasonal enpl oyees. S nce | believe NLRB precedent applies
to year-round enpl oyees, | would limt the application of Seabreeze to
seasonal enpl oyees.
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the enpl oyer's seasonal agricultural operation.? Wen a seasonal enpl oyee
applies for work and the enpl oyer hires, both understand that the work is
only for that grow ng season. Al though many seasonal enpl oyees rmay return
to work in subsequent seasons, and i ndeed, sone enpl oyers (like the enpl oyer
in this case) may give such returning enpl oyees seniority rights, thereis
no explicit promse by the enpl oyer to provide work in subsequent seasons
nor is there any obligation by the enpl oyee to resune the enpl oynent

rel ati onship by returning to work.

Accordingly, when strikers unconditionally offer to return to
work, | woul d examne the circunstances under whi ch repl acenent workers were
hired. |f the positions in question are historically year round positions
and the enpl oyer contends that the strikers fromthose positions have been
pernanent |y repl aced, the enpl oyer nust denonstrate that it nade explicit
of fers of pernanent enpl oynent to the strike repl acenent or that
ci rcunst ances evi denced the enployer's intent and the repl acenent's

under st andi ng that the enpl oynent was pernanent. Hansen Brot hers

Enterprises, supra.? In such a case, the

IMbst agricul tural enpl oyers enpl oy both year-round and seasonal
enpl oyees. Year-round enpl oyees typically work on various crops and
operations for nost of the year and, while they may be subject to short term
| ayoff periods, both the enpl oyer and the enpl oyee clearly expect the
enpl oynent relationship to continue wthout significant breaks. Unlike
year -round enpl oyees, seasonal workers typically expect significant breaks
in their enpl oynent relationship.

Yonsi stent with NLRB precedent, a respondent who denies an
economc striker reinstatenent on the grounds that the striker has been
replaced wll bear the burden of proving that the job has historically been
year round and that the repl acenent was offered

[fn. cont. on p. 33]
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repl acenent wor ker woul d be consi dered pernanent and woul d have a right to
continue to work (after the strikers offer to return) until he or she
vacates the job.5 GQherw se, the repl acenent workers are tenporary and
strikers nust be reinstated into their positions upon their unconditional
offer to return to work.

If the positions in question have historically been seasonal, |
woul d consi der the seasonal |ayoff as the end of the job period for which

the repl acenent worker was hired. (Seabreeze Berry Farns, supra.) The next

season' s job opening woul d be treated as a new vacancy for which strikers
who have unconditional ly offered to return to work woul d have preferenti al
hiring rights.? (Ibid.) An exception woul d occur where an enpl oyer
denonstrates that it was necessary to repl ace seasonal enpl oyees who have
gone on strike by promsing repl acenent workers enpl oynent beyond the season
during which they were hired.”’

(1bid.)

[fn. 4 cont.]

pernmanent -- rather than tenporary -- enploynent. (N.RB v. H eetwood
Trailer (., supra; Govington Furniture Mg. Gorp., supra.)

Y As noted above, short termlayoffs with definite recall dates woul d not
nul lify the conclusion that the positions are pernanent if the enpl oyer and
enpl oyee clearly expect the enpl oynent relationship to continue w t hout
significant breaks.

9 An enpl oyer can, of course, consider repl acenent workers al ong wth
strikers for vacanci es in accordance wth the enpl oyees' seniority rights.
(See]G)ddi ngs & Lews, Inc. v. NLRB (7th dr. 1982) 675 F.2d 926 [ 110 LRRM
2121] .

" Rel evant factors woul d i nclude the statenents of repl acenent workers who
refused to work unl ess gi ven promses of work beyond the nornal seasonal
enpl oynent, the unavailability of other replacenent workers, and the
enployer's inability to obtain repl acenent workers w thout such pronm ses.
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Respondent' s Qperati on

Respondent' s operation, as noted by the ALJ, is primarily in field
crops (cotton and wheat) wth nultipl e overlappi ng vegetabl e crops as well.
Wrk is being perforned at Respondent's two ranches year round, wth the
spring, summer and fall being the grow ng season and the w nter nonths
devoted to ground preparation and pre-irrigation. Like many |arge scal e
mul ti-crop growers, Respondent has a core of year round workers and a | arge
nunber of seasonal enpl oyees who are laid off and recalled at various tines
arid for varying lengths of tine throughout the cal endar year.

Approxi mately 10 to 15 tractor drivers and 25 to 30 irrigators are
enpl oyed year round performng various duties in the various crop operations.
Another 10 or nore tractor drivers and 40 to 45 irrigators are enpl oyed for
vari ous "peak" seasons. "Peak" season tractor drivers are laid off for a
nonth in the early spring, another nonth or two in early summer and,
dependi ng on enpl oyee seniority |evels, another nonth to three nonths in the
fall. "Peak" season irrigators are laid off in md-Mrch. Depending on their
seniority level and the extent of operations, sone irrigators are recalled in
md-April and some not until md-My. In md-August, they are laid off again
and not recalled until the pre-irrigation period in Decenber and January.

The Alvarado weed and thin crewworks 8 to 9 nonths a year, wth the | ongest
| ayoff occurring in Qctober and Novenber, for approxinately 60 days.

Respondent failed to present any evidence that it hired either

seasonal or year round repl acenent workers wth a nmutual
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under standi ng that their enpl oynent woul d be pernmanent. Hansen Brothers

Enterprise, supra. UWider NLRA precedent, unless repl acenent workers are

shown to be permanent, returning strikers are entitled to i nmedi ate

rei nstatenent upon their unconditional offers to return to work. However,
al so as noted above, this Board has recogni zed the special conditions

exi sting in operations involving perishable crops and has sought to avoid
the disruption to those operations which could result from nassive

di spl acenent of strike replacenents wth returning strikers. See Seabreeze,
supra. Instead of requiring i nmediate reinstatenent of strikers who have
offered to return to work and who have not been pernanently repl aced,
therefore, the Board has permtted enpl oyers to retain strike repl acenents
until sensitive grow ng season operations are concl uded.

At the tine of the hearing in this case, the Board s Seabreeze
deci sion presuned that repl acenent workers were hired for the renai nder of
the season in which the strikers offered to return to work. Thus, the
record does not contain evidence on what the nutual understanding was at the
tine of hire between the enpl oyer and repl acenent workers as to the duration
of the latter's jobs. Furthernore, after the strikers' offers to return to
work on July 7, 1982, the only layoff and rehire of replacenent workers that
occurred before the start of the instant hearing (Novenber 1982) was a one
nont h peri od between August and Septenber 1982, invol ving a nunber of

tractor drivers and the
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A varado crew ? | amunabl e to determne whether the one nonth

| ayof f period was a historically significant break in the enpl oynent
relationship for the latter workers or was nerely a short break wthin the
enpl oyees' traditional seasonal enploynent. In ny view a respondent

defendi ng against a claimthat strikers shoul d have been reinstated upon
recal | should be required to prove that the layoff was not a significant
break and a nutual understandi ng of pernanent enpl oynent existed. A the
tine of the instant hearing, however, the | aw respecting rei nstat enent
rights and respondent’'s burden was unclear. Accordingly, on this record I
amunabl e to find that a violation was conmtted by Respondent inits
failure to hire strikers inlieu of the tractor drivers and Al varado crewin
Sept enbber 1982, except, as noted previously, as to 12 newhires in the D ego

Mrel es crew

ALJ' s Deci sion

Even though | woul d dismss nost of the conplaint alleging
viol ations by Respondent in refusing to hire returning economc strikers, |
feel conpelled to address certain rulings by the ALJ which | feel are
erroneous. The Board specifically exenpted fromthe Seabreeze presunptions

"non-seasonal industries, such as nurseries,” citing Kyutoku Nursery, Inc.

(1977) 3 ALRB Nb. 30 (Seabreezjs, supra, p. 9, fn. 5, where commodities are
grown in green houses or under extrenely controlled conditions and
enpl oynent is correspondingly stable. The ALJ in the instant case

interpreted the Board' s Kyutoku footnote to exenpt any grower

¥Qher workers such as peak season irrigators were laid off
after the July 7, 1982 offer to return to work (e.g., August 1982) but had
not been rehired as of the date of the hearing.
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wth a year round enpl oynent pattern. Accordingly, he found the Seabreeze
presunptions i napplicable to the Respondent herein/ who had a core group of
shop enpl oyees and sone tractor drivers and
irrigators who worked throughout the year and a weed and thin crew
that worked in miltiple crops for 75 percent of the year.?

| woul d decline to adopt the ALJ's expansive readi ng of the
Kyut oku footnote, given the instability inherent in field work. Like
enpl oynent in industrial production and nost retail and service operations
under the jurisdiction of the NLRB, nursery enpl oynent is subject to the
vagaries of nmarket fluctuations and seasonal denand. Uhlike nursery and
industrial work, however, agricultural field work is substantially affected
by climatic change as wel |l as frequent changes in the ownership and use of
agricultural land. Even the nost "stabl e" enpl oyer of field workers cannot
guarantee full or stable enploynent to its field workers. Therefore,
whenever cultivation and/ or harvest and/or packing or shipping of crops in
the field constitutes the prinary operation of an agricultural enpl oyer, the
fact that the enpl oyer's various operations result in year round work for
sone of its enployees wll not constitute conclusive evidence that all of
Its strike replacenents are "pernanent” enpl oyees. Rather, as | previously
di scussed, in order to determne the rights of agricultural economc

strikers, | woul d consider the enpl oynent

Yps the ALJ noted, the existence of year round operations
nakes it difficult to apply the Seabreeze presunptions. The enpl oyer in
Seabr eeze had cl earl y-del i neat ed seasonal operations limted to a single
crop. Were crop seasons and agricultural operations overlap, however, the
determnation of when a "subsequent season" begins for purposes of applying
t he Seabreeze presunptions is considerably conplicated.
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patterns of the jobs into which the replacenents were hired, as well as
evi dence of the understandi ng reached between enpl oyer and strike
repl acenents as to the duration of their enpl oynent.

The ALJ al so concl uded that Respondent was under no | egal
obligation at any tine pertinent herein to reinstate any individual who
offered to return to work on July 7, 1982, based on a finding that |aid-off
repl acenents had a "definite expectation of recall by virtue of a | ong-
standing seniority policy which Respondent is by |aw obligated to continue
to adhere to. . . ." dting to dddings and Lews Inc. v. NLRB, supra, 675
F.2d 926, 930 and Randall Ov. of Textron Inc. (8th dr. 1982) 687 F.2d
1240 [111 LRRM 2437], he found that no vacancy had been created by the

| ayof f of the replacenent due to the expectation of recall created by the
seniority policy.

The ALJ's analysis is faulty in several respects. The cases he
cited involve tenporary |ayoffs of strike replacenents who had been hired
into pernanent year round industrial sector jobs. The nere existence of a

seniority policy whether communicated to hirees or not

-confers no right to
enpl oynent beyond that period of tine to which the enpl oyer and enpl oyee
agreed, usually the crop or grow ng season in agriculture. The Addings S
Lew s case, cited by the ALJ, does not hold otherw se. In that case/ a

seniority policy was promul gated during a strike

The evidence indicates that new hires were not tol d about the conpany's
seniority policy. The fact that sone repl acenent workers nay have been
recal |l ed before strikers nade their offers to return to work does not by
itself confer any understandi ng upon enpl oyees that their work was pernanent
and that their rights superceded those of strikers who mght soneday of fer
to return to work.
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in order to ensure pernmanent strike replacenents that they woul d have recal |
preference over returning strikers in the event of a lay off. Respondent's
seniority policy, on the other hand, dates back to 1975. Application of
Respondent' s 1 ong standi ng seniority policy to repl acenent workers gave them
no assurance of "permanent” work -- it nerely gave repl acenent workers
seniority rights with which they would | eave to conpete wth other workers'
seniority, including that of strikers, for preference for subsequent
enpl oynent after |ayoff.

The issue presented in Randall Dv. is whether a "vacancy" is
created by the tenporary | ayoff of pernanent repl acenents such that
returni ng pernanent!y-repl aced economc strikers on a preferential hiring
list have preference over themwhen operations resune. The "reasonabl e
expectation of recall" test is applied under this circunstance to determne
whet her a vacancy has been created by a pernanently - hired repl acenent
worker's layoff -- not in order to determne whether the repl acenent worker
was hired as a pernanent enpl oyee in the first place. If the repl acenent
wor ker was never pernmanent to begin wth, it is clearly not necessary to
consi der whether his |layoff has created a "vacancy".
Goncl usi on

A though I have no quarrel with the najority' s construction of the
NLRA precedent on reinstatenent rights of industrial sector economc
strikers, the nechanical application of the national board s rule to
seasonal agricultural operations is, in ny view (and that of previous
boards), ill-advised. As the Seabreeze board recogni zed, agricultural

enpl oyers wth sensitive
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seasonal operations invol ving perishable crops should not be required to
undergo a total workforce turnover mdway through a harvest. Mreover,
agricultural enpl oyers should not be able to avoid reinstating strikers
indefinitely by sinply offering verbal assurances of "pernanency” to
mgrant repl acenents who have no interest or expectation to return in
subsequent seasons.

The najority's failure to cone to grips wth the special
conditions of agricultural production, then, poses a serious threat to the
legitimate interests of both agricultural enpl oyers and economc strikers.

Dated: Decenber 22, 1986

JORE CARR LLQ  Mener
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NOT CE TO AR AULTURAL BMPLOYEES

After investigating charges that were filed in the Del ano Regional fi ce,
the General Gounsel of the Agricultural Labor Rel ations Board (Board) issued
a conplaint that alleged that we, SamAndrews' Sons, Inc., had violated the
law After a hearing at which each side had an opportunity to present

evi dence, the Board found that we did violate the law by failing or refusing
toreinstate economc strikers imediately upon their offer to return to
work. The Board has told us to post and publish this Notice. V¢ wll do
what the Board has ordered us to do.

V¢ also want to tell you that the Agricultural Labor Relations Act is alaw
that gives you and all other farmworkers in CGalifornia these rights:

To organi ze your sel ves;
To form join, or help unions;
To vote in a secret ballot election to decide whether you want a uni on
to represent you;
To bargai n wth your enpl oyer about your wages and worKki ng
condi tions through a uni on chosen by a najority of the enpl oyees
and certified by the Board;
5. To act together wth other workers to hel p protect one anot her;
and
6. To decide not to do any of these things.

> wbhpE

Because it is true that you have these rights, we promse that:

VEE WLL offer inmedi ate reinstatenent to all those enpl oyees who went on
strike on July 9, 1981 and who subsequent!ly nade an unconditional offer to
return to work, wthout loss of seniority and pay themany noney they | ost
plus interest because of our refusal to reinstate them

Dat ed: SAMANDREVE  SONS, | NC

By:

(Represent ati ve) (Title)
If you have a question about your rights as farmworkers or about this
Notice, you nay contact any office of the Agricultural Labor Rel ations
Board. (ne office is located at 627 Min Sreet, Delano, Galifornia 93215.
The t el ephone nunber is (805) 725-5770.

This is an official Notice of the Agricultural Labor Rel ations Board, an
agency of the Sate of Galifornia.

DO NOI REMOVE CR MUTT LATE
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CASE SUMVARY

Sam Andrews' Sons 12 AARB No. 30

(URWY Gase Nbs. 82-C=75-D
82-CE112-D

AL DEAS AN

An econom c strike of Respondent's enpl oyees begi nning on July 9, 1981, becane
an unfair labor practice strike on May 4, 1982, as a result of an all eged
statenent to one striking enpl oyee by Respondent's personnel director that
Respondent intended to deprive returning strikers of seniority. The ALJ found
that all of the approxinately 140 strikers were unfair |abor practice strikers
and as such were entitled to imedi ate reinstatenent followng their offers to
return to work. The ALJ ordered that Respondent offer reinstatenent wth
backpay to the returning strikers.

BOARD DEA S ON

The four nenbers of the Board who participated in this proceedi ng agreed wth
the ALJ that the strike was an economc one at its inception. Menber Henni ng
al one concurred in the ALJ's further finding that the strike was converted
into an unfair |abor practice strike. Mnbers MGarthy, Garrillo and Gnot

di sagreed that the strike had been converted in the absence of evidence that
Respondent' s statenent of My 4, 1982 was di ssemnated to other striking

enpl oyees or that it caused themto prol ong the otherw se economc strike.
However, Menbers MCGarthy and Gonot agreed that the strikers were entitled to
i medi ate reinstatenent but on the basis of sonewhat different theories from
those adopted by the ALJ or Menber Henning. Menbers McCarthy and Gonot
strictly adhered to the precedents of the National Labor Rel ations Board

hol ding that an enpl oyer may fill positions |eft open by departed strikers in
order to mai ntai n business operations during a strike. Such repl acenents need
not be displaced in order to nake roomfor returning strikers if both the
enpl oyer and the repl acenment worker have a mutual understanding, prior to the
strikers' offers to return, that the repl acenents are pernanent enpl oyees.
Menbers MCarthy and Gonot concl uded that Respondent failed to sustainits
burden of proof on that question. Accordingly, they reach a result simlar to
that reached by Menber Henning and the ALJ and directed Respondent to offer
imedi ate reinstatenent wth backpay to all returning strikers, such backpay
to accrue fromthe dates of their offers to return.

GONCLURR NG AND D SSENTING PPN ON G- MBMBER CARR LLO

Menber Carrillo explicitly rejected the ALJ's finding that, because Respondent
had year-round operations and sone essentially year-round enpl oyees, the
Board' s Seabreeze Berry Farns deci sion




was inapplicable to all of Respondent's enpl oyees. He woul d exam ne
Respondent' s hiring patterns and apply Seabreeze to govern the reinst at enent
rights of strikers whose enpl oynent was seasonal in the sense that their
periodic | ayoffs invol ved "significant breaks" in the enpl oynent

rel ationship. Except for the 12 conceded vacancies in the Dego Mrel es
weed and thin crew, he would find insufficient evidence on the instant
record that such a seasonal break occurred between the strikers' offers to

return and the hearing such that Respondent coul d be deened obligated to
reinstate strikers during that period.

* % *

This Case Sunmary is furnished for information only and is not an official
statenent of the case/ or of the ALRB

* * *
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STATE GF CALI FORN A
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SAM ANDREVE SON

Respondent , Case Nos. 82-CE75-D

82-(=112-D
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Charging Party.

Appear ances
N CHAOAS F. REYES for General (Gounsel

MARCOE CAMANCHO and NED DUNPHY
for United FarmWrkers of Anerica

KENVOD C YOUMANS of Seyfart h,
Shaw, Fai rweat her & Geral dson for
Respondent

DEa S QN
STATEMENT F THE CASE

The hearing was held in Delano and in Bakersfield,
Galifornia, on Cctober 26, Novenber 2, 3, 4, 5 and 15, 1982, before
Admnistrative Law Gficer, THIVAS PATR (K BUR\S.

h July 9, 1982, M. David Mllarino, Drector of the ULnhited
FarmVWrkers of Anerica's, AFL-QO ("WW), Lanment, California office filed
an unfair labor practice charge wth the Del ano regi onal office of the
Agricultural Labor Relations Board ("ALRB'). The basis of the charge reads
as follows: "Snce on or about July 7, 1982, the Gonpany through its agents
Don Andrews and Bob Garcia have refused to rehire all Sam Andrews '
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Sons strikers after they nmade an offer to return to work and end their
unfair |abor practice strike." (GC Ex. 1-B).Y

O Septenber 16, 1982, a conpl ai nt i ssued grounded on the unfair
| abor practice charge which had been filed on July 9, 1982 (GC Ex. 1-0O.
The conpl ai nt contai ned one substantive allegation. Specifically, at
nunber ed paragraph 5, General Gounsel alleged: "Qn or about July 7, 1982,
and continuing thereafter to present, Respondent, through Bob Garcia, has-
refused to reinstate unfair |abor practice strikers and supporters of the
Lhited FarmVWrkers to their forner jobs after they unconditional ly offered
toreturntowrk” (GC Ex. 1-Q. Respondent admtted the jurisdictional
allegations GG C Ex. 1-F). The conplaint contained a notice of hearing
which set the natter to be heard on ctober 26, 1982 (GC Ex. 1-0.

After the pre-hearing conference which was hel d on Gctober 1,
1982, and, indeed, on the first day of the hearing, General Counsel
successful |y sought to anend the conpl ai nt. The anendnent, contained in
nuniber ed paragraph 6, alleged that Respondent unlawful |y refused to
reinstate Leonardo M|l anueva, an "unfair |abor practice striker," to his

forner job on or

IS

A record of the proceedi ngs was nade and reference to the transcript
of the pr oceedi ngs shall be nade as foll ows:

(Tr. ___ ;) wth the first reference to the transcript vol une.
Reference to the exhibits shall be as foll ows: Respondent's exhibits
(Resp. Ex. ); and General (ounsel's exhibits (GC Ex. ).
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about May 1, 1982, after he had al |l egedly made an unconditional offer to
return to work.? Respondent opposed the anendnent on the grounds that it
was untinely and woul d prejudi ce Respondent in not permtting it to
prepare fully its defense to the allegation. Further, Respondent opposed
the amendnent as one constituting an entirely newlegal theory and hence
not one sufficiently simlar to the allegation, and underlying theory,
contained in the first conplaint. Nevertheless | allowed the amendnent .
Respondent deni ed the new subtantive all egati on.

Respondent contends in his closing brief that, because the
General ounsel did not seek to anend the conplaint at the close of the
hearing, as provided for by 8 Cal. Admnistrative Gode Section 20222, |
nust limt ny decision to those facts alleged in the conplaint. It
contends, therefore, that the only issue that | nust decide is whether or
not the strike which coomenced July 9, 1981, was an unfair |abor practice
strike at its inception or at any tine prior to July 7, 1982. It admts
that, if it was, then certain legal obligation flowed to Respondent when
offers to return to work were nade on July 7, 1982. Respondent contends
that if it was not an unfair |abor practice strike, the conpla nt nust be
di sm ssed.

| disagree wth Respondent in light of the decisions of the

Agricultrual Labor Relations Board (hereafter Board).

Z  Athough the anended conplaint as witten alleged the critical date to

be May 7, 1981, it was orally anended to read May 7, 1982.
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"Under National Labor Rel ations Board precedent, this Board does not
requi re an anendnent of the conplaint to conformto proof as a
prerequisite for finding a violation not alleged in the conplaint."

D Arigo Brothers Gonpany, 8 ALRB No. 45. Al so, "Were an i ssue not

alleged inthe conplaint is related to natters all eged, and has been fully
litigated at the hearing, a finding on the i ssue may be uphel d.” George

Lucas & Sons, 7 ALRB 47. , In any case, the one issue for which | found

Respondent to be liable, did, in fact, take place prior to July 7, 1982.
That is discussed infra.

| took judicial notice of a prior SamAndrews’ Sons case, 8
ALRB 69 (1981), which will be referred to throughout this decision.

Mich of the pre-trial activity and all of the activity on the
first hearing date invol ved General Gounsel 's subpoena of various records
of Repondent. Utinately, General Gounsel received and had in his
possessi on t hroughout the hearing copi es of Respondent's enpl oynent
records whi ch reveal ed the nanes and nunbers of all of its enpl oyees in
the pertinent classifications—that is, irrigators, tractor drivers, shop
personnel and Adrilio Alvardo's weed and thin crew-sho were enpl oyed in
those cl assifications between July, 1981, through Septenber, 1982.
Accordingly, General (ounsel possessed the basic enpl oynent records to
refute any msstatenents Respondent nay have nade regardi ng enpl oynent

patterns or nunbers or natters in general.
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During the hearing General Gounsel called three wtnesses, and
Respondent cal led two wtnesses to testify. The Uhited FarmVWrkers of
Arerica, AFL-AQ O (hereafter UFWor the Uhion), was present and
represented. Al parties were given full opportunity to participate in the
hearing, and after the close thereof, General Gounsel, the Uhion, and
Respondent each filed a brief in support of their respective positions.
Uoon the entire record, including ny observations of the deneanor of the
W tnesses, and in consideration of the briefs filed by the parties, | nake
the followng findings of fact, anal ysis, conclusions of |aw and

determnation of relief.

FIND NS GF FACT

A Jurisdiction

Respondent is a general partnership wth agricul tural
operations in Kern Gounty and the Inpiral Valley, Galifornia The
partnership is owned by three brothers, Robert S Andrews, Fred C
Andrews and Donald S Andrews. Respondent has two Kern Gounty ranches
which are six mles apart: the Lakeview Ranch, |ocated at the
i ntersection of Gopus and QO d R ver Roads; and the Santiago Ranch,
| ocat ed on Gopus Road, approxinmately six mles west of Qd R ver Road.
The Santiago Ranch, structures include an office, a packing house and an
equi pnent yard.

Respondent grows cotton, cantal oups, waternel on, carrots,
| ettuce, wheat, onions, garlic and tonmatoes on its two ranches. The

| argest crop, which exceeds by far the others,
5



is cotton.

Don Andrews is in charge of |abor relations and col |l ective
bar gai ning negotiations. Fred Andrews is in charge of the farm
operations. Robert Andrews is in charge of sales. Jerry Rava is the
general nanager. Bob Garcia handl es many of the day-to-day | abor
relations natters and personnel probl ens.

The UFWwas certified to represent Respondent's enpl oyees in
August, 1978, and the negotiation sessions began in January, 1979, and
have continued periodically since then. The negotiati ons have been narked
by several strikes, wal kouts, protests and the filing of unfair |abor
practice charges by both Respondent and the UFW 1 July 9, 1981, the WW
commenced its strike 'against Respondent. 8 ALRB No. 69, ALO s deci si on
at pp. 4-5. Facts herein stipulated by all parties, taken fromthat
decision. Accordingly, | find Respondent is an agricul tural enpl oyer
wthin the neani ng of Section 1140.4(c) of the Agricul tural Labor
Rel ations Act, (hereafter Act).

B. Alleged Wnfair Labor Practices

The issues to be determned in this case include the fol | ow ng:
Wis the July 9, 1981 strike nade an unfair |abor practice strike, by the
fact that it was partially based upon a protest of the manner in which the
eight irrigators were treated when they refused to ride in a conpany

vehicl e? (This was not found to be an unfair |abor practice when



litigated in 8 ALARB 69.) Vés the July 9, 1981 strike nade an unfair | abor
practice strike because of an alleged protest over the conpany's refusal to
rehire Franci sco Larios? (The refusal to rehire Larios was found to be an
unfair |abor practice in 8 AARB69.) [0Od the workers actually strike over
the Larios issue? D d Leonardo M |1 anueva nake an unconditional offer to
return to work on May 4, 1982, when he spoke to M. Robert Garcia? If there
was an unconditional offer to return to work on My 4, 1982, was the
subsequent hiring of non-striking enpl oyees an unfair |abor practice? If
it were found to be an unfair |abor practice, would that convert a
previously found economc strike to an unfair |abor practice strike? Od
M. Garcia threaten to change the seniority systemas a puni shnent to
strikers when he spoke to M. M Il anueva on My 4, 19827 If it is found
that M. Garcia did nake such a statenent, woul d that convert a previously
found economc strike to an unfair |abor practice strike? Dd the Gonpany
conomt an unfair |abor practice when it hired enpl oyees, after a stipul at ed
uncondi tional offer to return to work nade on July 7, 1982, or, indeed, on
Cctober 26, 19827 If the Conpany did coomt an unfair |abor practice, did
It convert a previously found economc strike to an unfair |abor practice
strike? The Gonpany admtted that if it were found that the strike was an
unfair |abor practice strike, it would have a duty to restore all of the
strikers to their positions i medi ately, and that they shoul d be paid from
the date of the

viol ati on.



Further issues to be determned in this case were those
rai sed by Respondent, when it alleged that the instant case was barred
by res judicata and col |l ateral estoppel, inlight of certain of the
I ssues having been |itigated in the previous case cited, i.e., 8 ALRB

69.

Testinony of Ranon H ores Navarro:

General ounsel called M. Navarro, who testified that he had
been enpl oyed prior to July, 1981, as an irrigator at SamAndrews' Sons.

He said that he holds the position of "Goordinator” for the UF. W, wth
regard to enpl oyees of the Conpany.

M. Navarro testified that on July 8, 1981, the day before the
strike, M. Francisco Larios cane to his trailer hone early in the norning,
before he went to work. The trailer was | ocated on Conpany property near
Od Rver Road and Gopus Road, an intersection. M. Navarro testified that
M. Larios told himhe was comng to go to work, and asked the starting
tinme. He said he had an order fromthe ALRBto require that he be put back
towrk. M. Larios |left and M. Navarro went to work. Then, according to
his testinony, at lunch time M. Navarro had a conversation wth M.
Leonardo M Ilanueva in the park adjoining his trailer hone. A so present
was Javiera Ramrez.

M. Navarro testified that he heard fromM. Ml anueva that

the irrigators had been | eft standing, and that M. Larios



had not been put to work by the Gonpany. M. Navarro then left on his
notorcycle. He returned to work and began thi nking about what he terned
discrimnation by the Gonpany agai nst "Chavi stas", based, he said, on the
failure torehire M. Larios, whomhe described as the right armof the
union, and the treatnment of the irrigators. M. Navarro said that he
decided to neet with the principals, i.e., captains of his group, to
di scuss the problemafter work that day. He waited and stopped M.
Mguel ito Sanchez (of the wel ding shop), M. Francisco |jinez (an
irrigator), and Juan Qosco (a nenber of the thinning and weedi ng crew.
Navarro: "I told themabout the discrimnation that had been done to our
co-wor kers, about |eaving thembehind and not taking themto work, and we
agreed at that nonent, al nost simultaneously, that we had to nake a protest
agai nst the discrimnation that the Gonpany had agai nst us, the workers,
and were tired of having to put up wth the Gonpany and the way t hey
di scri mnat ed agai nst us."

Q "Wat didyoutell Francisco |jinez, Juan O osco and
M guel Sanchez about the discrimnation against M. Larios?"

A "l told himabout what they had done to M. Larios of
not giving hima job, even though he had the order fromthe ALRB of
giving himhis job back, and they did not give it back, and that they
had | eft eight co-workers fromthe Lakevi ew Ranch w thout taking them
to work, and that if they kept on this way, none here would be | eft of

t he



ones that wanted the union here."

M. Navarro testified that the four persons, including
hi nsel f, decided, then, to nmake a protest on the foll ow ng norni ng, July
9, 1981, over the alleged discrimnation. He said that, on the fol | ow ng
norning, at 4:00 am, they net at the crossroads at Qd R ver and CGopus
Road to wait for their co-workers, who would be arriving there to work.
Al of the workers for Lakeview and Santiago Ranch woul d be expected to
cone through the cross roads.

The person who was naned to call the crewof drilio A varado
out on strike, was to be Juan O osco, according to M. Navarro's
t esti nony.

Navarro: "In the nmorning, at 4:00 in the norning as we had
agreed wth before, with our conpani ons, we had to be stopping themthere
as they went by and expl ained to themwhat had been done, the
di scrimnation been done, and that we had to do sonething.” . . . "That
is when the strike began."

M, Navarro alleged that he had called M. MIlarino of the
union at 4:00 that norning of July 9, 1981, to informhi mof the fact
that they were calling a strike to protest the alleged discrimnation
agai nst the eight co-workers, and al so about M. Larios, that they had
not given himhis job.

Q "Wat didyou tell the workers when you were at the corner
of Gopus Road and Qd R ver Road?"

A "As soon as the first ones were arriving, and | told

himthat they had di scrimnated agai nst us, agai nst
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ei ght co-workers fromthe Lakeview and al so about M. Francisco Larios and
therefore we had to nake a protest, because there had been too nuch
discrimnation against us, and that is the way we began. "

(n cross-examnation of M. Navarro by Respondent's Gounsel,
he was asked to recall the tine that he testified at another ALRB
hearing on Septenber 23, 1981. He said he testified truthfully at that
hearing. (Reference was nade to Volune X1, page 97, line 11 of the
transcripts in 8 ALRB 69.) It was an effort to inpeach the w tness.

Respondent ' s counsel asked: "The question, the, M. Navarro,
do you recall responding to a question why you wanted to talk to your co-
workers on the norning of the strike, thusly and I quote, "Because we had
totell themthat we had to do sonething for ourselves, for the co-workers
that had been I eft wthout going to talk to themjust because they had
protested about the truck that was taking themto work.?"

Answer by M. Navarro: "Yes."

Respondent' s counsel then asked about further testinony given
by M. Navarro in the earlier hearing. (Reference was nade to Volune X1,
page 96, line 24.)

Q "Now do you recall being asked in an ALRB hearing in
DCel ano, in Septenber of 1981, the question, and | amreferring to |ine 24,
page 96, and | quote it inits entirety. 'Ckay, when did you decide to
call it," and responding, 'V¢ decided on the 8th when they left eight

wor kers st andi ng. ™
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A  "Yes."

M. Navarro was then asked about the specifics of his neeting
at noon on July 8, 1981, wth M. MIlanueva. H said that after he had
finished eating he went out of his trailer to the place where he left his
Honda not orcycl e, and that about that tine M. Leonardo M || anueva and
Javiera arrived and he spoke to them He said that as he saw M. Gastro
arriving he looked at his own watch and decided it was tine to return to
work so he got on his notorcycle and | eft wthout |ooking back.

In an effort to inpeach the wtness, Respondent's counsel nade
reference to Volune X1, page 101 and 102 of the 8 ALRB 69 transcri pts.
It was agreed that the Hearing Gficer shoul d read themand deci de
whet her or not they were different than what was testified toin the
instant hearing. TR IV 47-51.

In an effort to rehabilitate the wtness, General ounsel
asked, on redirect, that M. Navarro explain each of the itens which
the Hearing G ficer was asked to take notice of in the earlier
transcripts, i.e., 8 ALRB 69. Thus the wtness was given the
opportunity to expl ain each of the statenments that had been
characterized as prior inconsistent statenents.

General ounsel asked himto expl ain what discrimnation he
was referring to.

He answered: "The first one, that they denied M.

Franci sco Larios to go to work wth us. And then they
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| eft those eight workers there wthout taking themto work, just
because they protested about getting on the truck full of val ves and
tins, and where would they sit in order to get to where they were

going to take them transport them"

Testinony of Leonardo M || anueva;

M. MIlanueva testified that he had been enpl oyed at Sam
Andrews’ Sons. He went out on strike on July 8, 1981. He said that he
nade an unconditional offer to return to work on My 4, 1982. He stated
that he called the Gonpany fromhone on that date and spoke to M. Bob
Garcia, the chief of personnel, whomhe identified as present in the
hearing room M. M llanueva testified as follows: "I told himthat they
had told ne at the unenpl oynent office that they were going to cut off
our benefits, because the Conpany had not repl aced us, and our jobs were
still there. | told himthat if the job was there, | wanted to go to
wor k. "

Q "Wat did M. Garcia say to you, if anything?"

Villanueva: "He told ne that all | have to do was to s-tart
again as a new enpl oyee wth no seniority because we had left and | told
himthat was all right. ... | told himthat was fine, that | would go to
work, and he stated that at the present tine there was no job, but wthin
ten days to a week, he was going to begin again, and that he woul d cal |
ne. "

M. MIlanueva testified that he did not hear fromM.
Garcia, or anyone el se at the Conpany, during the follow ng
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ten days. He said he went to the unenpl oynent office, and told
themthat they had not given hima job, as they said they woul d,
that they were not rel eased, as of that date.

M. MIllanueva testified that he sent a Spani sh | anguage
letter, identified as General Gounsel's Exhibit 2, on UFWstati onery,
dated May 18, 1982, to M. Bob Garcia. He said that he sent the letter
toremnd M. Garcia that he had gone to ask hi mfor work, and that he
was waiting for an answer. He said that M. David MIlarino, director
of the UFWdfice in Lanont, had hel ped himdraft the letter.

M. Mllanueva testified that he went to see M. Bob Garcia
in his office at the Gonpany on the Santi ago Ranch two or three days
before June 11, 1982, and then again on June 11, 1982. (n the first
visit, he said that he needed a letter for his incone tax. In addition
to discussing the need for the letter, M. M Il anueva cl ai ned that he
spoke to M. Garcia about work: Mllanueva: "I told himthat | was
wai ting, and asked himwhy he hadn't called ne yet, and | told him
that, this was after, | told himthat he had taken in sone nore, and he
said that there was nothing right now He told ne that there was no
work at the nonent, but that as soon as there would be he woul d call ne

| told himif there was any work any other place, |ike the shop, or
if there was sonething el se besides irrigating, that | was wlling to
work. . . . (Hesaid) that there isn't anything right now but as soon

as thereis, | wll call you."
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O June 11, 1982, M. M llanueva testified, he went again to see
M. Garciain his office, to pick up the incone tax letter that was bei ng
prepared for him M. MIlanueva said that he again asked M. Garcia about
ajob. "l asked himwhat happened, and if there wasn't any place at the
ranch that | could work. . . . Hetold ne that there wasn't anything, and
whenever there would be, he would call ne."

M. Mllanueva testified that on July 8, 1982, he signed a
petition along wth others who had participated in the strike.

He stated further that he has not been offered work at Sam
Andrews' Sons to date.

General ounsel's Exhibit nunber 2 was translated from Spani sh
to English as follows: "Bob Garcia, My 18, 1982, Bob Garcia, Personnel
Drector at SamAndrews' Sons, Route 3, Box 900, Bakersfield, California
93309. Regarding seniority wth SamAndrews. Dear Bob: This letter is to
confirmour tel ephone conversation which we had on Tuesday the 4th of My,
1982, where you told ne that there woul d be sone work, but that we woul d
have to begin wthout any seniority for having participated in the strike
whi ch began July 9, 1981. S ncerely, Leonardo M|l anueva, Sam Andrews
striker."

M. MIlanueva testified al so about a tine just before the
strike began. He said that on July 8, 1981, he was at the park | ocated
at Gopus and Od Rver Road at about fifteen or twenty mnutes after

noon, at which time he had a
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conversation wth M. Ranon Hores Navarro. A so present was M.
Javiera Ramerez, M. Jose Castaneda and Mguel A varez.

Millanueva: "Wen | was arriving, | saw Mguel and he asked
ne what happened. | told himthat in the norning we had protested
because of conditions of the truck, and | told himthat they had |eft
us there and not picked us up and | told himthat | saw M. Franci sco
Larios at the union office. . . . | told himthat | saw Franci sco Lari os
and | told himthat they had al so denied himthe job, that they had
deni ed himthe job i ndependent of the fact that he took a letter from
the Agricultural Labor Relations Board. .... Véll, | told him(M.
Navarro) that he (Larios) had gone to ask for work, and they had deni ed
it, and they had refused to give himthe job, and that he had an order
fromthe Agricultural Labor Relations Board, and even so, that M. Fred
Andrews chased himaround." TRl 89-91. M. Mllanueva testified that
M. Navarro then becane kind of serious, and in a defensive nood said,
"I'mgoing to work.”, and that he then | eft on a notorcycl e.

Fol l ow ng the foregoing direct testinony of
M. M Ilanueva, Respondent's counsel offered into evidence a copy of a
decl aration made by the wtness in his conplaint in the previous case
that resulted in 8 ALRB 69 (See Respondent's Exhibit 1). He also
submtted the declaration of M. David M Ilarino for inpeachnent
purposes as it was alleged that it contradicted the testinony of this

W tness, and was a prior
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i nconsi stent statenent. (See Resp. Ex. 3)

(n cross-examnation M. M Ilanueva testified that he worked
year-round, except for vacations, from1976 through 1980, and from
January, 1981, through July, 1981.

M. Mllanueva testified that he had not personally signed
the petition which was previously characterized as an unconditi onal
offer toreturn to work in July, 1982. He admtted that his name had
been signed by M. M Ilarino, who had called him where he was in
Mexi co, a coupl e days before the date of the petition, i.e., July 7,
1982. (M. Mllanueva had previously testified that he had signed the
petition.) The petition read: "V the bel ow signed strikers fromSam
Andrews' Sons, irrigators, hereby notify the Gonpany of our decision to
return to work i nmedi ately and end our unfair |abor practice strike."
Gounsel for Respondent tried repeatedly, over continuous objections of
General (ounsel, to get the wtness to answer the question as to
whether or not it was the understanding of M. M|l anueva that by
submssion of that petition they were for the first tine offering to
end the strike. The wtness dodged the questions in a highly
sophi sticated nanner, but finally admtted that if that was what it
indicates then that is what it neans. He admtted that when he
allegedly called M. Garcia on My 4, 1982, he had asked for work, but
he had not said that he was ending the strike.

As part of the cross-examnation testinony,
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M. M llanueva testified that he had gone to the office of the
Enpl oynent Devel opnent Dvision, (EDD) inresponse to a letter from
that departnent which he did not understand because it was in English.

Villanueva: "After the letter, | went to the enpl oynent office
and it was there when they told ne that the benefits were going to be cut,
because we had not been replaced, and that the job was still there, and |
wanted to go to work, because the job was there." . . . "They told ne that
| had the job there, that is why I couldn't recei ve any unenpl oynent
benefits, because | had the job there. Then | went to talk to Bob Garci a,
sothat | could go to work." TRII 132

(Testinony of the wtness was continued to the next day and
he testified as fol | ows:)

Q "And what specifically was said to you at the ELD Ofice
that pronpted you to call M. Garcia?"

A "That we had not been replaced and that we had the job
there."

Q "Ddthe person at the EOD Ofice say that you were goi ng
to | ose your unenpl oynent benefits?"

A  "They said that as long as we had a job, we had no right to
have the benefits or take the benefits.” TRIII 1

After further extensive effort to obtain testinony,
Respondent' s counsel asked: Q "After you told the EDD about your
conversation wth Bob Garcia on May 4, did you continue to receive, or did

you recei ve unenpl oynent benefits?"
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A "A the nonent that | inforned the young | ady at the
enpl oynent office, she told ne that | could not receive any benefits and |
went hone to wait so that they would call ne to work. | renenber that day
was a Thursday and then on Friday, in the post office, | received a letter
fromthe EDD and a check, and they told ne to show up, to show up as soon
as possi bl e and see that sane young | ady, that she had deci ded to nake ne
eligible to receive the unenpl oynent benefits, to go to the ED offi ce,
and that she woul d explain everything to ne there."

Q "Gkay. Now did you continue to receive benefits in My
and June, 1982?"

A "Yes."

M. M llanueva al so testified that he knewthat the irrigation
forenen are the people responsible for hiring. He said, "I amaware that
they hire and they also fire, but | al so knowthat tal king to Bob Garci a,
he can advi se the forenen, and he talks to the forenen, but |I have been
there before for some other things and instead of going to the forenan, |
go to Bob Garcia.”

Q "A notine between May 4 and July of this year, did you
contact an irrigation foreman about work?"

A "No."

Wen asked about the reasons for going on strike, the
testinony of M. M IIlanueva went as fol |l ows:

Q "Wen did you first learn that the strike had
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comenced in July of 1981?"

A "l received a tel ephone call and they told ne sonethi ng
about it, but when I went to the ranch on Gopus and Qd R ver Road, that
Is wen | sawthe flags and everything and that is when | found out
about it.

M. Mllanueva allegedly | earned fromone of the workers
there the reason for the strike.

Q "Wiat did he tell you the reason for the strike was?"

A "They said that they had decided to go out on strike on
account of discrimnation about the irrigators and the di scrimnation
agai nst Franci sco Larios."

In an effort to inpeach by prior inconsistent statenents,
Respondent' s counsel then quoted froma transcript of the hearing
in8 ALRB 69, at which M. M Ilanueva had testified. He cited
Vol une | X page 43, lines 15-18.

Q "M. Mllanueva, do you recall being asked by M.

Leon, the attorney for the Sate, 'Vl | what were you tol d was the
reason for the protest? And you responded, ' They told ne that they
were protesting for what they had done to us the day before.'’

A "Yes, that happened the day before.™

Q "Do you recall testifying under oath as | just read?"
A "Yes."
Q

"' bOdyou at any tine during that proceedi ng
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testify that the strike was in response in part to the
Gonpany' s treatnent of M. Larios?"

A "They didn't ask ne about that."

Q "They asked you, though, what the workers told you
they were protesting about, isn't that right?"

A  "Yes."

Q "Odthe workers onthe line tell you that they were
protesting the treatnent of the irrigators?"

A "Yes."

Q "And did they say anything el se?"

A "Yes, they told ne about Larios."

Q "ls it your testinony here that you did not testify in
the earlier proceeding about anything relating to M. Larios?"

A "They didn't ask ne." TRIII 19.

Respondent ' s counsel then offered transcript of 8 ALRB
69, Volune | X pg. 141.

Q "M. Mllanueva do you recal |l being asked questi ons
by the attorney for the Gonpany?"

A  "Yes."

Q "Do you recall himasking you, and | quote, 'Wen you
first arrived out at the Lakeview Ranch on July 9, and you stopped
and spoke to the pickets on the corner, what did you say to them and
what did they say to you?" And you responded, 'They told ne that they
were protesting,' and the attorney then said, 'And was there anything

el se sai d?'
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And you said, '| was there for ten minutes. And you said, 'l was there
talking, but alittle bit about it regarding that too.* And he said,
'Ckay. Wul d you tell us what el se was said and what el se they sai d?*
And you responded, ' They were protesting on account of what they done to
us.’ And the attorney asked ' Anything else? And you said, 'l told him
that was all right." Now do you recall bei ng asked t hose questions and
gi ving those answer s?"

A  "Yes."

M. Ml anueva was al so asked again about the letter of
May 18, 1982, which was sent to M. Bob Garcia. He was asked t he
purpose of that letter.

A "To verify that | had gone to ask for a job, and that
| had asked M. Bob Garcia for a job, and that he told us that we
woul d be going in wthout any seniority, because we had gone out on
strike."

Q "So the purpose of the letter islimted to telling M.
Garcia that you in fact asked for a job on My 4 and that M. Garcia
nade certain statenents about seniority?"

A  "Yes."

Q "There is no other purpose for the letter?"

A "So that he woul d know, or to remind himthat | had asked
for the job, and that | wanted to work and | was waiting to be called."

Q "Ckay. Now why didn't you indicate in the letter that

you were waiting to be called or that you wanted enpl oynent ?"
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A "WIlIl, he had already stated that he was going to call

Q "WlIl, he also said sonething about seniority and you
felt the need to record that, so why not—hy did you not indicate in the
letter that you were still interested in work?"

A "Véll, when | went, | told himthat | was interested
inthe job and that | wanted to work and | still want to."

O redirect examnation, M. M|l anueva testified that,
though he was not laid off seasonally, there were other irrigators wth
| ess seniority than he, who were laid off.

As part of General (ounsel's redirect examnati on he asked
M. Ml anueva what he neant by the statenent he had nade in the prior
hearing (8 ALRB 69) when he said that they told ne that they were
protesting for what they had done to us the day before. He responded:
"Wat had happened the day before was that they had | eft us and had
refused to give M. Francisco Larios the job."

n recross examnati on Respondent’'s counsel followed up on a
previ ous question by General (ounsel as to whether or not M. M| anueva
had called the strike. He said that he had not, that it was called by
M. Navarro and two or three of his co-workers. He said that M.
Navarro woul d be the one to know why the strike had been called. M.
Lari os was not present when M. M| anueva | earned of the cause of the

strike.
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Testi nony of Juan QO 0seo:

M. Qosco was called by General Gounsel to testify after two
previous wWtnesses had testified. He was not present in the hearing room
during the testinony of M. Navarro, but he had been present during the
testinony of M. M Ilanueva, notw thstanding an order for sequestering of
wtnesses. | indicated that, if any of the testinony overlapped wth
that which he was present to hear, it would be viened in a dimlight.

M. Qosco testified that he worked in the weedi ng and
thinning crewof drillo Alvarado at SamAndrews' Sons. He said that he
net wth M. Navarro, M. Sanchez and M. Iniges on July 8, 1981, after
work, at about 6:00 or 6:30 p.m He alleged that, at the neeting, M.
Navarro inforned himabout M. Larios not getting his job back, and about
the irrigators that had been left standing and not given a ride to work,
and that there had been too nuch di scrimnation.

M. Qosco testified that, on the follow ng norning, July 9,
1981, while on the bus wth the workers, he stood up when the forenan got
off, and said to the workers: "I want everyone to listen to ne for a
nonent, please. The co-workers, irrigators and tractor drivers are
out si de protesting because of what they did to co-worker Larios in
refusing to give himhis job back, in spite of the fact that he had an
order fromthe ALRB, and other co-workers that were | eft standing,
irrigators that were not given aride to work. That there had been a | ot

of discrimnation agai nst us, and that pl ease,
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all of those that wanted to followne, to followne and get off the
bus, and the workers foll oned ne."

This took place at approxinmately 5:30 a.m, July 9, 1981.

n cross-examnation M. Qosco was able to identify a nunber
of persons whose nanes were read to him as either being on the bus when
he nade his speech, or as not having been on the bus at all. He was al so
abl e to say which of the persons remai ned on the bus after he finished his
speech. He said the capacity of the bus was 42 and that it was filled that
norning of July 9, 1981. He said also that about hal f of the workers got

off the bus after his speech.

Testinony of Irene Sal ci do:

Ms. Irene Salcido testified for Respondent that she is
presently enpl oyed at SamAndrews' Sons, in the crewof drilio
A varado, and was so enpl oyed on July 9, 1981.

Ms. Salcido said that she boarded the bus in Bakersfield, and
rode to work. The bus was full. Wien the bus stopped at Lakeviewto get
sone ice, Ms. Salcido testified, she heard M. Juan O osco say to the
enpl oyees on the bus, "Fellow workers, the hour has cone so that we can
nake a stoppage for an increase in wages, an increase in wages and t hat
they wll treat the people right." She said she was able to hear that
statenent as he passed by her. She said that after he passed her he went

to the front door of the bus
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and said, "It is not going to be a strike, it is just going to be a
stoppage. Afterwards he repeated the original statenent agai n and
again. Ms. Salcido said she did not renenber hearing M. Qosco say
anything about the irrigators or about Francisco Larios. Sone of the
peopl e got off and about 20 stayed on the bus.

(n cross-examnation, Ms. Salcido testified that she was
seated about five seats behind the driver, and that M. Qosco cane from
the rear of the bus. She was seated next to Maria Lavia. M. Salcido
had been sl eepi ng, but awoke when the bus stopped. The forenan got of f
to get ice, and then M. Qosco began to speak. Salcido: "I was
| eaning, and then | woke up and that is when he said, 'CGonpaneros, the
hour has cone.' He was behind ne and then he went by." TRM 19. Ms.
Lavi a was awake by the tine M. Qosco went by. Ms. Salcido testified
that she did not hear anything that nay have been said in the back of
the bus. She did hear when M. QO osco began his address to the workers
as he was passing her seat.

General ounsel asked Ms. Salcido: "You said that M.

Q osco passed by you when you were sitting, and he nade sone statenents
then, is that correct?"

A "Yes, he said, "Fellow Wrkers, the hour has

cone.
Q "Nowwhat did you nean when you earlier in your testinony

said that the rest of it | didn't hear afterwards?"
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A "Yes. Because |ater when he got off he kept on tal ki ng
and when he was at the door and that | didn't hear, and | didn't put
any attention toit."”

Q "So he keeps on tal king when he was standi ng by the
door ?"

A  "Yes."

Q "And that is the part that you didn't hear, is that
correct ?"

A "No. | didn't hear that afterwards."”

Q "You didn't hear hi msay sonethi ng about the Conpany did

not treat the enpl oyees right, is that correct?"

A "W, | just heard himsay was ' So the Gonpany woul d
treat the people right, and that araise in salary or wages.'" TR M
27, 28.

Q "ls it still your testinony that you cannot recall

anyt hi ng about Francisco Larios or the irrigators besides on that
nor ni ng?"

A "l don't renenber, or else | didn't pay any
attention.”

(n cross-examnation by the Uhion counsel and on redirect by
Respondent' s counsel, Ms. Salcido testified that M. Qosco had nade
his statenent as he was going fromthe back to the front of the bus,
and that then he got off the bus. He told themthat it was not going
to be a strike, that it was going to be a work stoppage for a raise in

wages and so that the peopl e woul d be treated right. Then M. O osco

-27-



got off the bus again. She did not hear anything he nay have said of f

the bus. TRM 43, 44.

Testi nony of Robert Garcla, Jr.:

This wtness, referred to in other testinony as "Bob" Garci a,
was cal led by Respondent. He testified that he was now, and had been,
the personnel director at SamAndrews' Sons, for approxinately four and
a hal f years.

M. Garcia testified that he was call ed on the tel ephone by
M. Leonardo MIlanueva in early My, 1982, and that the call was
originated fromthe EOD office. He knewthat, because he spoke to the
secretary, who was processing the claimof M. MIlanueva. He said that
M. MIlanueva asked if there was enpl oynent at the Gonpany, i.e., if
the Gonpany was hiring anybody. M. Garcia testified that he told M.

M |l anueva that the Gonpany had no openings at that tine, and that nore
than likely the supervisors would be recalling the peopl e in about two
weeks. M. M Ilanueva did not say that if there was a job he mght go to
work. M. Garcia stated that he did not tell M. Millanueva that he
woul d call himif work was avail abl e.

M. Garcia testified that, sonetine in June, 1982, M.
Mi|lanueva again called himand indicated that he wanted a |l etter from

the Gonpany to the I.R S, indicating that he
X

used his autonobile in the course of his enpl oynent, and that the
Gonpany did not reinburse himfor any of those expenses. M. Garcia told

M. Ml anueva he woul d prepare the letter,
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but it would take a coupl e of days. M. Garcia testified that he did not
have a conversation about the availability of work. He denied the
statenents nade in M. MIlanueva' s testinony about his promsing to call
when work was avail able or even that M. M| anueva asked for work.

A coupl e of days later M. MIlanueva cane to M. Garcia’s
office to get the letter he had requested. He was given the letter. M.
Garcia denied that M. MIlanueva asked for work on that occasion, and
that he had told himno work was available or that he would call him TR
V 29.

M. Garcia testified that the person responsible for
recalling and hiring enployees in drilio Alvarado's crewis drilio
Avarado. He said also that the person responsible for hiring and
recal ling enpl oyees in Dego Mrales crewis Dego Mrales. e
supervi sor does not have the authority to hire or recall enployees to
work inthe other's crew |If a person wants a job he nust go to the
supervi sor of the specific crewin which he wants to work. Each crew
naintains a separate seniority list. Wen tenporary |ayoffs occur the
layof f is effectuated by crew

M. Garcia said that approxi nately 140 enpl oyees went out on
strike on July 9, 1981. Approxinately fourteen nenmbers of Arilio
Avarado's crewwent out on strike. There were about 45 persons in that
crew just before the strike.

n cross-examnation by General Gounsel, M. Garcia testified

that he has anong his responsibilities the duty of
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directing the work force, which includes naking sure the forenen fol | ow
Gonpany procedures such as seniority, recall, hiring and firing.

M. Garcia testified that recal |l ed enpl oyees are hired on the
basis of seniority, i.e., where they stand on the seniority list. He
said seniority is based upon duration of enpl oynent.

Ging again to the matter of M. M Il anueva having called M.
Garcia on May 4, 1982, he stated that M. M| anueva asked, "Is the
Gonpany hiring at the present tine." M. Garcia testified that M.

Vil lanueva then said, the secretary, who was interviewng, himwanted to
know, because they were going to cut off his unenpl oynent benefits. M.
Garcia testified that M. MIlanueva then said that they were trying to
process his claim and that his claimwas running out, and that they
needed to know whether or not the Conpany was hiring, in order to

conti nue his unenpl oynent benefits. It was at that tine that the worman
who was interview ng himfor benefit purposes got on the line, and she
asked basically the sane question. M. Garciatold M. MIlanueva, and
the secretary at EDQ that the Conpany was going to rehire "l ayof f

peopl €" in about two weeks.

M. Garcia testified that he does not do the hiring or firing
at the ranch in certain jobs and categories. He let's the supervisors
handl e that in their particular categories. Wen asked by General

Gounsel why he did not
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keep a note or record of the particular call of M. MIlanueva, M.
Garcia answered that he thought then, when he called, all he wanted to do
was extend hi s unenpl oynent benefits, so he didn't think it was that

i nportant .

Initially, M. Garcia testified, both on direct and on cross-
examnation, that the only conversation he had wth M. M| anueva on
June 11, 1982, in his office, was that concerning the picking up of a
letter for the I.R S Then, under persistent questioning by General
Qounsel, the witness began to think that he mght have had sone conversa-
tions about the letter that was sent to himfromM. MIlanueva, Then he
began to think that nmaybe he did have such a conversation, and then
little by little his testinony began to change, so that he paused for
about three mnutes to think, and then recalled that he did, indeed, have
a conversation wth M. M| lanueva, about the letter he had sent
regarding seniority, etc. M. Grcia testified in answer to General
QGounsel ' s question, "What did M. Mllanueva tell you about that |etter?"

A "I'mthinki ng counsel . "

Q "Take all the tine that you need."

A "l wll. Thank you."

(then the 3 mnute pause)

"I think he said sonething to the effect that he did not
wite the letter, that it was witten by M. David MIlarino. |'msorry

| can't recall the contents of that
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conversation other than bits and pi eces.

There was sone nention, | think he did say that he was not
the author of the letter, that M. Mllarino was, and that he signed it
or words to that effect, but | can't recall anything el se.” Then he
recalled also that M. M| lanueva had said that M. M Ilarino had
brought it to his house to sign

M. Garcia was recalled to testify for the second tine by
Respondent's counsel . He testified that he was in a position to know
whet her or not new enpl oyees of certain classifications or crews have
been hired since July 7, 1982. He said that on July 7, 1982, he was
handed an unconditional offer to return to work by David MIlarino. He
becane involved init for the sol e purpose of nonitoring, to see that if
anyone was hired after July 7, that such peopl e woul d be hired froma
preferential hiring list.

He testified that no newirrigators had been hired since
that date, and that there had been no vacancies. He said that no new
tractor drivers had been hired since that date, and that there have been
no vacancies for tractor drivers. He testified that there was one shop
person hired since July 7, 1982, i.e., Mguel Sanchez. He was taken
fromthe preferential hiring list. He was selected for rehire by his
original date of hire. H was the nost senior enpl oyee,

M. Garcia testified that the Gonpany enpl oys irrigators the

year round. He said the Conpany maintains a
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separate list for irrigators. An enployee gains seniority rights if
he works 30 days wthin any 90-day period. The effect of obtaining
seniority rights is that once the seniority enpl oyee accrues
seniority, he has the preference for rehire and | ayoff, and when a

| ayof f occurs, he is one of the first to be rehired. The policy has
been in effect since there was a union contract in 1975.

There are tenporary layoffs of irrigators, and these are
effected according to seniority, i.e., those wth the least seniority
are laid off first and the reverse for recall. New enpl oyees are not
hired before recal ling enpl oyees on layoff. An irrigator on tenporary
| ayof f does not lose his seniority. He has recall rights on | ayoff.

The sane procedure applies to tractor drivers. Shop
personnel work year-round. There are al so tenporary |ayoffs of shop
per sonnel .

Irrigators, tractor drivers and shop personnel |ose their
enpl oynent rights when they quit, are fired, or if they do not return
on a recall.

The (onpany has not enpl oyed nore irrigators since July 7,
1982, than it did on that date. It is anticipated that there wll be a
need for additional irrigators in Decenber, 1982, and January, 1983.

Snce Juy 7, 1982, the (onpany has not laid off any
irrigators and recalled them Snce July 7, 1982, the Conpany has

not recalled any irrigators that were laid of f
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prior to that date.

After July 7, 1982, the Gonpany has laid off tractor
drivers for approxi mately 30 days, and then recal |l ed t hem

Snce July 7, 1982, the Gonpany has not laid off any shop
personnel , and has not recal | ed any shop personnel laid off prior to
that date.

The Gonpany has not enpl oyed, after July 7, 1982,
nore tractor drivers than it had on that date.

The Gonpany has not enpl oyed any | abor contractors to
performirrigation work or tractor driving work, since July, 1981.

The irrigators, tractor drivers, and shop personnel who
went on strike in July, 1981, and who have offered to return to work
have been put on a separate preferential hiring list.

Enpl oyees on |ayoff, wth seniority rights, do not have to
conpete w th new enpl oyees for reenpl oynent.

The drilio Alvarado crewis responsible to thin and weed
all the cotton, vegetable crops, nelons, and |l ettuce. The Conpany
farns over 10,000 acres in the area. M. Avarado' s crew works ei ght
to nine nonths of the year. The |ongest duration of a layoff of his
crewis 45 to 60 days. The current layoff is the |longest they have
had. Qher layoffs vary, froma week to two or three weeks. Wen there

is alayoff, the entire crewis laid off. A no
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tine are only part of the nenbers of the crewlaid off. No one | oses
seniority while on layoff. Irrigators earn seniority the sane way as
tractor drivers and shop personnel .

The (onpany al so enpl oys one ot her weedi ng and t hi nning crew
i.e., that of Dego Mrales. That crewworks two or three nonths of the
year.

Separate seniority lists are naintained for the two separate
weedi ng and thinning crews. There are occasi ons when one weedi ng and
thinning crewis laid off while the other weeding and thinning crewis
retained. Under those circunstances sone of the nore seniority
enpl oyees in the |ayoff crew have been laid off, while the | ess
seniority enpl oyees in anot her crew have been retai ned.

M. drilio Alvarado has not hired any new enpl oyees in his
weeding and thinning crew since July 9, 1982, and there have been no
vacancies inthat crew The drilio Avarado crewwas laid off sonetine
after July 7, 1982, for four weeks, and recal | ed on about Septenber 7 or
9, and has since been laid off again, and has not yet been recal | ed.

The nenbers of Arilio Alvarado's crewthat went on strike in
July, 1981, who have offered to return to work, have been put on a
preferential hiring list. Francisco Larios has not been a nenber of the
Al varado crew

M. Garcia testified that there were ten or eleven rows in
the bus that was used for transporting enpl oyees to work, and that there

are two seats on each side of the aisle.
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The narked bus capacity is 42.

In answer to ny own question as to whether the
preferential hiring list, so often referred to in his testinony, was
nade in a certain order, M. Garcia answered as fol | ows:

Garcia: "Nosir, no, it wasn't. What | didis nothing
nore than a yel |l ow pad, and when the enpl oyees cane to the ranch and
asked if there was any work available, and what | did was put their
nane down and the date, and that was it. And if there was an openi ng,
we hired them and put themto work that day." TR M, 113, 114.

M. Garcia testified that he hired M. Mguel Sanchez,

a coupl e of weeks ago, to work in the shop, and that he got his
nane fromthe unconditional offer |ist dated Cctober 26, 1982.
(See G&C Ex. 8)

Wien asked why he had hired M. Sanchez prior to hiring back
sone of the other shop personnel who had been on the earlier |ist dated
July 7, 1982, M. Garcia answered: "M. Sanchez is the, nunber one, when
the original unconditional offer of July 7, that was nade, there was no
openi ngs in the shop, and nunber two, M. Sanchez has nore tine wth the
Gonpany than does M. Lopez."

M. Garciarecalled that an opening had occurred the
previ ous week in the tractor departnent and that another person was

hired off the preferential hiring list, i.e., M. Jose H ores.
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M. Garcia explained that when an openi ng occurs they | ook
at the preferential hiring list, and then they check the files to see
that they are hiring the person with the nost seniority for the
speci fic position.

M. Garcia testified to what counsel for Respondent had
repeatedl y offered to stipulate to, i.e., that new enpl oyees had been
hired as irrigators after the date of May 4, 1982, but before the date of
July 7, 1982. The najor irrigation season started about the second week
of Miy, 1982. A large nunber of new persons, at |east sone of which had
not been previously enpl oyed by Sam Andrews’ Sons, were enpl oyed on May
10, 1982. Sone of those new enpl oyees would be laid off at the end of the
season in August. Those new enpl oyees, who worked 30 days wthin a 90-day
period, woul d have gained seniority. So persons hired on My 10, woul d be
likely to have earned seniority by July 7, 1982

M. Garcia testified, in response to General (ounsel's
gquestions, as to the seasonal patterns of enpl oynent, which were clearly
based upon a nunber of variables. He testified again on redirect
examnation to clarify the patterns.

Tractor Drivers: |If the tractor drivers are not planting a
particular crop, they are furrow ng up beds and are preparing the grounds.
Before planting, the |ands nust be prepared by the use of tractors. After
the cotton season ends, the bul k of the work-woul d consist of thrashing,

mul ching and discing. Qtober and Novenber are sone of the
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peak seasons. The next peak season is in Decenber when they have to
disc up all the cotton stalk, land pl ane the ground stubble, disc, and
then set up the beds for whatever crop the superintendent or owners
decide to grow i.e., lettuce, tonatoes, nelons, or whatever. That
work goes on through January and parts of February. Because of the
comng rainy season, the work force is sonewhat constant from Qctober
through part of February. Then there is a start up agai n around the
mddl e of March. Qotton planting begi ns fromabout the 15th through
the 20th of Mrch
Sone of the tractor work involves use of the backhoe, and sone
requires work wth the land pl ane. The Gonpany has different
classification, i.e., tractor driver 1 and tractor driver 2. Sone drivers
have nore skill in the vegetabl es, which requires precision driving.
Irrigators: In the nonth of January, approxinately 50 to 70
irrigators are working. The start of anirrigation operation nay begin in
Decenber or in January, wth that nunber of irrigators. That operation
lasts two and a half nonths. The CGonpany begi ns to scal e down on about
March 15, and approxinately 30 to 35 irrigators are laid off at that tine.
Hence, the Gonpany retains as many as 30 to 35 irrigators, Then, dependi ng
upon the work, there nay be a slight recall in April. The recall nay be
from10 to nore than 20 irrigators being called back to work in April.
The reason for the recall is that the cotton is comng up by then, and

they are
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needed for the nel ons, which are ready, and the tonatoes need wat er,
as well as for other reasons. Then irrigators are recall ed again,
after that slight recall in md-April, about the first or second week
of Miy. Al of the senior irrigation workers are recalled at that
tine. |If nore workers are needed, new enpl oyees are hired then as
well. About 70 or 75 irrigators are enpl oyed in Myy. The peak of the
enpl oynent conpl enent is reached by the mddle of June, and is
nai ntai ned through the rest of June, all of July, and through the
first two weeks of August. Then, in August, layoffs begin wth 25 or
30 irrigators being laid off at a tine, dow to a | ow poi nt of about
25 persons. That point is reached in the first part of Qctober.
That | evel of enploynent is then naintained until the pre-irrigation
period, which is Decenber and January.

Tractor drivers: 1In January, there .are approximately 24 or
25 tractor drivers. That level is maintained through all of January, and
through nost of February. Mst of the work is conpl eted, because of the
need to prepare the ground prior to the rains, by md-February. A |ayoff
occurs in md-February and about 12 or 15 tractor drivers are kept
working. Arecall is nade on about the 15th or 20th of Mrch, when
cotton plainting is started, and the conpl enent goes back up to
approxinmately 25 tractor drivers. That level is maintained through
March, April and into part of May. At that tine another |ayoff occurs,

and the work force drops
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to 10 or 15 tractor drivers. That level is naintained until the mddl e
or the end of June. A that tine tractor drivers are called back to
pul | equi pnent, and the level rises to 20 or 25 drivers. That level is
nai ntai ned for approxinately 45 days, and there is another |ayoff. The
nunber is reduced to about 15 or 16 drivers. That |evel is naintai ned
until the start of August, at which tine another recall is nade. It is
raised to a peak of about 25 or 26 drivers/ by the first part of
Qctober.  That level is maintained until January.

drilio Alvarado' s weeding and thinning crew The nenbers
of that crewrenai n sonewhat constant during the process of various
operations. Those enpl oyees work in the harvest of the honey dew
nel on. That harvest |asts approxi nately three weeks. Then there is a

| ayoff of the crewand they are recall ed in approxi natel y four weeks.

Transcript of prior testinony of Arcela Navarro:

There was ext ensi ve di scussi on concerni ng the request by
Respondent' s counsel that | receive into evidence the prior testinony
of Arcela Navarro, the wfe of General Qounsel's first wtness. The
testinony was nade in the hearing which resulted in 8 ALRB 69.
Initially, Respondent's counsel wanted to have Ms. Navarro testify in
the present hearing, but her husband did not return to the hearing, and

it was uncertai n whether or not she coul d be found.
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Respondent' s counsel offered the testinony of the prior hearing for the
truth of the natter stated. O Novenber 5, 1982, both General ounsel
and the union representative said they would agree to the introduction
of the transcript wthout objection. TR V 147. Then, when they

| earned that their stipulation would not result in Respondent’'s counsel
closing his case wthout further wtnesses, they wthdrewthe
stipulation. TR V 150.

h Novenber 15, 1982, Respondent's counsel reintroduced the
transcript of the testinmony of Ms. Navarro, and asked that it be recei ved
under the exception that allows the receipt of prior testinony when the
W tness is unavail abl e or beyond process. ounsel represented that Ms.
Navarro was now i n Mexi co and coul d not be brought back under process.

Both General (ounsel and the Intervenor argued that
i ntroduction of the testinony woul d be prejudicial. They contended t hat
there was no opportunity for the absent wtness to explain her
testinony, or deny, or el aborate on those nmaterial portions which woul d
be relied upon. It was argued that General Gounsel, in the prior
hearing, had no interest in litigating whether or not it was an unfair
| abor practice strike, and that the i ssue was different, in the instant
case.

It was further argued that there was no testinony by Ms.
Navarro at what point she got on the bus, whether it was before M.

Q osco nade the speech whil e he was wal ki hg
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fromthe rear of the bus to the front of the bus, after he had gotten
off the bus, talking to sone strikers, and got back on the bus, etc.

Neverthel ess, | received the record of the prior testinony
into evidence wth the statenent that it wll go to the weight, and |
woul d give it whatever weight it appears to ne to have.

The testinony is as follows fromVolune X pages 114 and
115, 8 ALRB 69.

General ounsel: "How did you find out in the norning
of July 9 about the protest?"

A "Inthe norning when | went to work, | take the bus,
and when the bus stopped, it stopped to take the ice for the workers."

Q "Now Ms. Navarro, where woul d you get on the bus?"

A "A the entrance of the ranch, where | live."

Q "Ckay. And where does the bus stop for ice?"

A "Just a fewfeet anay, right where the bus stops at
the entrance, just a fewfeet anay fromwhere it stops for ice."

Q "Ckay, now how did you find out that there was
going to be a protest?"

A "Because the one that told ne was Juan Q osco."

Q "Wés he on the bus wth you?"

A  "Yes."
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Q "And what did he tell you?"
A "That there was going to be a protest."”
Q "Od he tell you why?"

A "No, that was how he told us."

ANALYSTS

Was it an unfair |abor practice strike fromthe outset?

The prinmary question to be answered in this matter i s whet her
the strike was an unfair |abor practice strike fromthe outset. |If it
was, then it is clear that Respondent had a duty to i medi ately reinstate
all striking workers, upon their unconditional offer to return to work,

even if it neant termnation of repl acenent workers. Seabreeze Berry

Farns, (1981) 7 AARB No. 40. Failure to reinstate all the unfair |abor
practice strikers is unlawful discrimnation. NLRB. v Dubo Manuf acturi ng

. 353 F 2d 157 (6th Ar. 1965).

The General (ounsel based his case upon the testinony of
three striking enpl oyees, all of whomtestified that the strike was
call ed on account of two alleged unfair labor practices: (a) the
Gonpany' s al | eged di scrimnation agai nst workers by di smssing those
eight irrigators who refused to get into the truck that was provi ded for
them and (b) the GConpany's refusal to rehire M. Francisco Larios after
it had been ordered to do so by the ALRB.

The General Qounsel asked that | take judicial notice

of the decision of the Board i n Sam Andrews' Sons,
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8 ALRB 69, in which the sane Gonpany was charged wth the foregoi ng
violations- of the Act. | have done that. In that decision it was
found that the Conpany had refused to rehnire M. Francisco Larios, and
that it was an unfair |abor practice. The Board, in the same deci sion,
affirned the findings of the Admnistrative Law Gficer, which held
that, though eight irrigators had engaged in protected concerted
activity, there was no show ng that the Gonpany had suspended, |aid off
or discharged the workers for such activity. Accordingly, it was found
that that matter did not constitute an unfair |abor practice.

In the instant case, the issue of whether or not there was
an unfair |abor practice strike at the outset turns on the two all eged
violations heard in the earlier decision. (It is discussed separately,
infra, as to whether or not the matter was res judicata, in light of
the sane natters appearing in both cases.) Because the Board found in
8 ALRB 69, supra, that the matter involving the irrigators did not
constitute an unfair labor practice, it would be incorrect to nake a
contrary finding here. Indeed, the specifics of that incident were not
litigated in the instant case. It was only referred to as one of the
al | eged causes of the July 9, 1981 strike.

Though all three of General (ounsel's wtnesses testified to
the irrigator probl emas bei ng one of the causes of the strike, it

cannot be treated as an unfair | abor
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practice. Hence it could not nmake the strike an unfair |abor practice
strike on that ground alone. Qanted, the workers nay have seen it as an
unfair |abor practice, but that does not nake it so. |If, for exanple, an
enpl oyee had been di smssed for violating a conpany rule, and then the
enpl oyees had gone on strike to protest the dismssal, it would not nake it
an unfair labor practice strike once it was determned by the Board t hat
the dismssal was wthout discrimnation. If that were not so, then anytine
an enpl oyee group w shed to go on strike for economc reasons, they woul d
only need to all ege sone violation of the Conpany, |ater found groundl ess,
and have the strike ternmed an unfair |abor practice strike. The Conpany
woul d be deni ed any defense at all agai nst such findings. The enpl oyees
nay very well have gone on strike, at least partially, because of the
irrigator problem but | find that that does not make it an unfair |abor
practice strike.

I find it strange that General (ounsel did not call TJr,
Millarino, the UF. W representative, to testify as to why the strike was
called on July 9, 19.81. Aso, | amdismayed by the fact that nasses of
enpl oyees, fully equiped wth flags, were present for picket duty at 5:45
a.m, when the bus containing workers stopped at Gopus Road and R ver Road.
It seens questionabl e that such organi zati on shoul d have taken pl ace, when
it was alleged by M. Navarro, as cooridinator of the strike that only he

and hi s three conpani ons,
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Sanchez, 1jinez, and Qosco had any idea of calling a protest until they
inforned the workers on July 9, 1981, at that very early hour. It
appears to ne that there was too nuch preparation to believe that this
was a last mnute protest. The Admnistrative Law Gficer, (ALO in 8
ALRB 69, found that the irrigator problemwas one of the causes of the
strike, but that left the possibility of other reasons, including that
of it being an economc strike. In fact, wtnesses who appeared in the
earlier proceeding, as well as the instant hearing, stated that a cause
of the strike was the irrigator problem i.e., that the strike was
called to protest Respondent's treatnent of the eight irrigators who had
protested about the truck that was taking themto work. See testinony,
supra, of both Navarro and M|l anueva and the references to their prior
testinony in this regard.

Wiat rermains, then, is to determne if sone other unfair
| abor practice was the reason for the strike. In the instant hearing,
for the first tine, it was alleged that the second cause of the strike
was the Gonpany' s refusal to rehire Francisco Larios, a well known union
advocate, on account of his union activities.

V¢ know fromthe earlier case, i.e., 8 ALRB 69, that it was
found that there was an unfair labor practice in the refusal to rehire
Larios. Neverthel ess, we nust know whether that previously found unfair
| abor practice precipitated the strike. The testinony of General

Qounsel ' s
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W tnesses certainly asserts that it was the second cause of the 1981
strike. Gan we believe two of themthough, in light of their
contradictory testinony in the earlier hearing? | think not. The prior
i nconsi stent testinmony is, inny mnd, clear evidence that Navarro and
M|l anueva fabricated the Larios scenario, post facto, in order to
contend that it was an unfair |abor practice strike. There was anpl e
opportunity for themto have nentioned the Larios nmatter during the
prior hearing. There explanations of not having done so are weak to
say the | east.

| was asked to read the transcripts of the entire hearing in
8 ALRB 69, in order to put the testinony of the inpeached w t nesses
intofocus. | didthat. | read for the flavor of the case, and to
gain a clear perspective of whether or not the testi nony of the
I npeached w t nesses was being taken out of context, or if it was to the
point of the instant hearing. | nade the 23 transcripts of that prior
hearing ny own exhibit for purposes of the general review (Hearing
dficer Exhibit 1), but Respondent’'s counsel net the evi dence code
requi renent of readi ng each of the alleged prior inconsistent
statenents to the wtness, and giving hima chance to explain the
conflicts in testinony.

It is easy nowfor the wtnesses, Navarro and M| anueva, to
claimthat what they neant by discrimnation was the "Larios natter”,
as well as the "irrigator probleni, or that the reason he didn't say it

is that he wasn't asked
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about it. It just does not wash wth the testinony of that case, or the
Instant case. These were two very sophi sticated w tnesses, who appear ed
to clearly understand the i nportance of the "Larios" allegationin their
testinony. The fact is, though, that they were contradi cted by their own
prior statenents. It cast a shadow over the renai nder of their
testinony, in light of those inconsistencies.

The earlier testinony, given in 8 ALRB 69, was offered during
the strike, and only a nonth or two after the events in question. Here,
it is over a year later that the wtnesses tell a different story as to
what caused the strike. e nust be drawn to the greater |ikelihood that
the strike involved the events testified to closer to the event, G ven
that fact, it also calls into question the testinony of Juan O osco, who
did not testify in the earlier case, but who alleged here that one of the
two precipitating causes of the strike was the Conpany's refusal to
rehire Larios. In 8 ALRB 69 on page 10 of the Decision, the ALO nade a
finding that the only reason the eight irrigators stopped working at the
enpl oyer's ranch was their own el ection to abandon their jobs in protest
over the transportation. Having read the transcripts of that case, |
agree wth the ALQ but it does not natter whether | do or not; that was
the finding by the person who heard the case, and that was the findi ng
approved by the Board. It would not be legal for ne to make a findi ng

different fromthat, nerely
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because the principals in the scenari o have now changed their stories to
add the Larios natter, because it nowsuits their needs to have the
strike declared an unfair |abor practice strike.

It woul d appear that General (ounsel nade a strategic error
inoffering only the principal players to assert their claimof the
Larios nmatter being a cause of the strike. These could easily be
contradi cted by their own prior testinony. It woul d have nade sense for
himto introduce testinony fromseveral of the strikers who mght allege
that they were convinced to join the strike by hearing of the Larios
matter. It is true that General Gounsel offered to bring in such
W tnesses after his case was conpl eted, and after the Respondent's case
had finished. He sawthen, | believe, that his key w tnesses were in
question. Hs offer then, however, | found to be only an effort to
corroborate the earlier testinony, rather than true i npeachnent
testinony as provided for in a rebuttal case. | ruled against the
i ntroduction of a cooroborative case at that |late date.

Frankly, 1 amalso struck by the fact that the Larios
natter was not even an issue until after the 8 ALRB 69 case was
published. It was only then that General Gounsel anended hi s case,
in which he had relied entirely on the irrigator problem to call it
an unfair labor practice strike. |f the Larios issue was so
promnent in the cause of the strike, as it was alleged in the

I nst ant
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case, howcould it not have been included in the initial conplaint?
How was it possible to discover it only when it was the only thing
that mght save the case for the uni on?

A so questionabl e was the fact that M. Francisco Larios
hinsel f, the key figure in the play, sat center stage during the
entire hearing. He was never asked to testify. Wo woul d be better
able to say that he had | earned that over 70 peopl e had gone out on
strike because he had been refused a job?

A'so present during the hearing, serving as "trial
assistant” to General Gounsel, was Javier Ramrez. Ramrez was
anot her principal player wth Navarro, M|l anueva, and Qosco. |f
there was to be cooroboration of the facts, why was he not call ed
during General Qounsel's case in chief?

At the outset of the hearing, prior to the taking of any
testinony, | gave an order to both counsel that all w tnesses shoul d
be sequestered. It was understood and agreed that no person shoul d be
in the hearing roomwho would | ater testify in the hearing. General
Gounsel assured ne that he was only going to have two w tnesses and
that he woul d sequester them The fact is that General (ounsel called
athirdwtness, M. Juan Qosco. M. Qosco had been in the hearing
roomduring the testinony of one of the other two wtnesses. | was
| cathe to hear the testinony in viewof the violation of the
sequestration order. General (ounsel and the union representative

assured ne that there
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woul d be no overlap in the testinmony of M. Qosco and either of the
previous two wtnesses. | stated that it would cast the testinony in a
bad light if that was not so, and | invited all counsel to argue in their
briefs whether or not their had been overlapping of testinony. | do find
that there was overlapping of testinony. M. Qosco was present when M.
M| lanueva testified about an all eged conversation between Navarro and
Ml lanueva on July 8, 1981, that woul d expl ain how Navarro | earned of the
Larios matter. Qosco testified to that very matter. Accordingly, | do
find that the testinmony of M. Qosco was placed in a bad light by his
presence in the hearing roomin violation of the order. |1 do not base ny
entire acceptance or rejection of his testinony on such a finding,
however. It only adds weight to what ever else is found. |In any case,
M. Qosco could not have hel ped but |earn of the inportance bei ng pl aced
on whether the Larios natter was the cause of the strike, Regardl ess of
whet her or not he understood English, and the extensive argunents over
the matter between counsel during every stage of the hearing, it was the
central focus of the hearing, and he could not have easily mssed it.

| find, however, that M. Qosco' s testinony was of fset by
the testinony of Ms. Irene Salcido. Ms. Salcido heard M. Qosco when
he stood up in the bus on July 9, 1981, and asked the workers to join him
inaprotest for better wages and for better treatnent of the workers by

t he Gonpany.
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She did not hear himsay anything at all about M. Larios. How coul d she
mss it, if it was said? She was seated in the fifth row of the bus.
There are only ten rows to the bus, so she was half way in the bus. H
nade the statenents as he was passing her seat, she was w de awake. |
wat ched her testify. | could see that, by the questions, it was sonehow
inplied to her that she had mssed sone other thing said by M. O osco.
Wien she said she did not hear or renenber anything el se, other than
that which she testified to, | understood her to nean that was all that
was said, not that sonething el se was said and that she didn't hear it.
She was a straight forward, honest witness wth nothing to gain fromthe
giving of the testinony, except perhaps the scorn of sone of her fellow
workers. | saw no evidence of pronpting. She had been told to tell the
truth, and | believe that is just what she did.

(n the other hand, 1 do not believe M. Qosco testified
truthfully. Hs testinony contradicted that of M. M|l anueva and M.
Navarro in the earlier hearing, i.e., 8 ARB 69. He testified to what
he clai ned was his actual speech. Init, he spent the nost words, and
nentioned first, the natter of M. Larios not being rehired in spite of
the ALRB order. He nade no nention of wages at all in his telling of it
at the hearing.

The testinony of M. Qosco had a ring of falsity. Ms.

Slcido' s testinony, on the contrary, had the ring of
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truth. Accordingly, | find that M. Qosco did not nention anythi ng
about M. Larios in his July 9, 1981, bus speech.

As to the testinony given by Ms. Arcela Navarro, in 8
ALRB No. 69, | find that it nerely adds further weight to the findi ng
that M. Qosco did not tell the truth about Larios being a factor in
the cause of the strike. | find it somewhat corroborative of Ms.
Salcido' s testinony, but | do not make ny finding on this transcript
alone. It is supportive, not determnative.

Wth the fall of the third wtness of General Qounsel, the
house of cards falls conpletely. |If the testinmony of M. M|l anueva, M.
Navarro and M. Qosco are all found to be fal se as to the question of
whether or not the refusal to rehire M. Larios was a precipitating cause
of the strike, then it |leaves no basis at all to assert the claimthat it
was an unfair labor practice strike fromthe outset. And that is ny
finding, i.e., that the 1981 strike at Sam Andrews' Sons was not an unfair
| abor practice strike fromthe outset. | wll consider separately the
question of whether other factors may or may not have subsequent|y

converted it to an unfair labor practice strike.

Od M. MIlanueva nake an unconditional offer to return to work My

4, 19827

Leonardo M Il anueva testified that he had asked Bob Garcia for
his job back, or for any other work that mght be available. He clained

that he had called on My 4, 1982,
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because he was bei ng deni ed unenpl oynent benefits on the ground t hat

j obs were supposed to be avail able at Sam Andrews’ Sons. Bob Garcia
testified that it is true that M. MIlanueva called, but that the
secretary of the ECD cane on the phone to ask if they were hiring. It
appeared to M. Garcia that the reason for the call was to determne
M. Mllanueva' s eligibility for benefits. It did not appear to him
that the inquiry was an unconditional offer to return to work.

Oh May 18, 1982, M. M Ilanueva sent a letter to M, Garcia,
(see General Qounsel's Exhibit 2). The letter was a confirmation of
the conversation of May 4, in which M. Garcia had allegedly told M.
M| lanueva that the striking enpl oyees woul d have to start again
W thout any seniority, for having participated in the strike which
began July 9, 1981. The letter did not state that it was intended to
confirmthat M. M Il anueva had asked for his job, or that he had nade
an unconditional offer to return to work.

If there had been an unconditional offer, it woul d seem
that M. Mllarino, the union representative who hel ped draft the
letter, would have nade that clear in the letter. H did knowto do
that in later correspondence in which an unconditional offer to return
to work was submtted on behal f of the strikers.

It isdifficut to knowwho to believe in this

i nstance, because | find the testinony of both w tnesses
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suspicious. M. Garcia gave a classic denonstration of a person who was
trying to avoi d answering questions put to himby General Gounsel. Hs
nmanner of testifying was evasive and appeared to be intentional ly
designed to prevent the taking of clear and accurate testinony. General
Gounsel was abl e to nake sone headway on cross-examnation of M. Garcia
to the extent of his naking a total reversal of his earlier assertions.
He gradual |y admtted to facts about the conversation he had in regards
tothe My 18 letter. A first he denied any such conversation. Then he
said it was possible, then he said there was sone conversation, and
finally he admtted the conversation, but only after a three mnute pause
inwhich he was allegedly trying to recall. The act was not persuasi ve.

n the other hand, I amconvinced that M. M| anueva was not
truthful about the allegations concerning the cause of the strike, as is
di scussed, supra, therefore it casts his testinony about applying for a
job in equally questionable light. He nust have sai d sonet hi ng about
enpl oynent, otherw se his references in the May 18 |letter woul d not nake
sense. It is doubtful, though, that he did in fact nake an unconditi onal
offer toreturn to work on May 4, 1982. It is just too nuch to believe
that that woul d not have been included in the confirmng letter of My
18, 1982.

| find that M. M Ilanueva did not nake an unconditi onal

offer to return to work on May 4, 1982.
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Absent a prior unfair |abor practice, was Respondent under a | egal

obligation to reinstate strikers who nade an unconditional offer to return

to work on July 7, 1982?

General ounsel contends that repeated conduct of hiring new
enpl oyees to performwork previously perforned by the strikers, after the
strikers had nade unconditonal offers to return to work, is conduct
inherently destructive of enployee rights and converts the strike to an
unfair |abor practice strike. It is true that unfair |abor practice
strikers are entitled to i medi ate reinstatenent upon naking their

unconditional offer to return to work. Seabreeze Berry Farns Go. (1981) 7

ALRB No. 40. If the strike is found to be an economc strike, General

Gounsel contends, Respondent’'s hiring of over 14 new enpl oyees to perform
wor k whi ch was previously perforned, and coul d have been perforned by the
strikers after the July 7, 1982, unconditional offer, converts the strike

to an unfair labor practice strike. NRBv. Pecheur Lozenge (., supra;

NRBv. PastiliteGrp., supra.

It is true that Respondent stipulated that it hired over 14
new enpl oyees to performwork as crew | aborers. The work of the two
separate crews of Arilio Alvarado and Oego Mral es perforned identical
work duties and were known as the weeding and thinning crews. The
persons hired to work in the Mral es crew perforned the exact sane work
whi ch was bei ng perforned by Alvarado's crew when it worked.

General ounsel contends that it was bad faith for
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Respondent to hire new enpl oyees w thout offering enpl oynent to the
strikers. He said that Respondent coul d have offered the positions and
left it up to the union at the bargaining table to clai mthe positions
were not substantially simlar positions. General Gounsel contends that
the failure to hire the strikers was unl awful discrimnation accordi ng

to Seabreeze Berry Farns, supra, 7 ALRB Nb. 40 and NLRB v. Mirray

Products Inc., 548 F2d 934.

If the jobs were the sane, and all conditions were the sane,
then | would agree that Respondent's failure to reinstate the unrepl aced
strikers, despite the availability of job openings, constituted an

unfair |abor practice.[NNRBy. Heetwod, supra, 389 US 375; Veat her-

Tec Gorporation (1978) 238 NLRB 1535, enf'd (9th dr. 1980) 626 Fz2d

868.] General (ounsel contends that the strike resuned, and conti nued,
by prol onging the reinstatenent of the strikers and was thus, converted

to an unfair labor practice strike. [Admral Packing Go. (1981) 7 ALRB

No. 43; NLRB v. Wndham Gommuni ty Menorial Hospital (1977) 230 NLRB

1070; NLRB v. Pecheur Lozenge (0. (2nd dr. 1953) 209 F2d 393 cert den.,

supra, 347 US 953, Cavalier DW of Seeburg Gorp. (.1971) 192 NLRB

290, nid. on other grounds (B.C dr. 1973) 476 F2d 8687]

The question is, then, whether or not the positions to which
Respondent assi gned new enpl oyees were substantially simlar to the work
previously perforned by striking enpl oyees, If it is found so, then the

Gonpany was obl i gated to di scharge
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the repl acenents, if necessary, to nake positions avail able. JAdmral
Packing, supra, 7 ALRB No. 43, p. 25; Mastro H astics v. NLRB (1956)
350 US 270, 278 [76 S. Q. 347].]

Respondent, on the other hand contends that the
posi tions to which it assigned new enpl oyees were not substantially
simlar to those previously held by the strikers.

Respondent argues that any anal ysis of the statutory rights
of economc strikers nust begin wth the federal Suprene Qourt's

decision in NLRB v. Mackay Radio & Tel egraph (., 304 US 333 (1938).

The Gourt noted that:

"Although section 13 of the act . . . provides, 'Nothing in
this Act [chapter) shall be construed so as to interfere
wth or inpede or dimnish in any way the right to strike,
it does not followthat an enployer, guilty of no act
denounced by the statute, has |ost the right to protect and
continue his business by supplying places | eft vacant by
strikers. And he is not bound to discharge those hired to
fill the places of strikers, upon the el ection of the
latter to resune their enpl oynent, in order to create
places for them" 304 US at 345-46 (footnote omtted.)

The Gourt further noted that an enpl oyer "was not bound to di spl ace nen
hired to take the strikers' places in order to provide positions for
them" 304 US at 347. The Qourt, however, found that unreinstated
economc strikers continued to be enpl oyees, as that termis defined in
the NLRA and therefore were entitled to priority consideration for any
vacanci es that were avail abl e.

Respondent poi nts out that the reinstatenent
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rights of economc strikers were succinctly set forth in the
recent ALRB deci sion where the agency, nodifying its original
decision in order to clarify the rules set forth in Seabreeze

Berry Farns, 7 ALRB No. 40 (1980) , wote:

"Economc strikers who have unconditional ly offered to

return to work are entitled to reinstatenent to their

previous positions until pernanently replaced, and are

thereafter entitled to preferential hiring as the

repl acenents | eave or as other job openi ngs becone

avai l able." Patterson Farns, Inc., ALRB No. 57 (1982),

at p. 3 of Suppl enental Decision and Eratum

Respondent admits it is obligated to return

strikers to their forner positions or substantially equival ent ones if
and when such positions are available. Part-tine jobs, it argues, are
not equivalent to full tine jobs and jobs, which are unequal in
authority, hours and/or pay are not substantially equivalent. See, e.g.,

Certified Qorporation, 241 NLRB 369 (1979) and New Era Hectric

Gooperative, Inc., 217 NLRB 477 (1975). Accordingly, Respondent contends

it was not obligated to offer strikers who fornerly worked in A vardo' s
crewwork in Mrales' crew The annual enpl oyrent ("hours") of the two
crews differs substantially. The work available in the two crews differs
as does the work of a full tine versus a part-tine job.

Respondent states inits brief that the enpl oynent rights
of economc strikers are statutory in origin and cannot be equated to
the enpl oynent rights of laid off enpl oyees. The recall froma

strikeis dissimlar froma
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recall froma layoff; they are governed by different principles,

one statutory, one contractual. See B o-Science Laboratori es,

209 NLRB 796 (1974) and Brooks Research & Manufacturing, Inc.,

202 NLRB 634 (1973). Accordingly, reinstatenent rights of
economc strikers may not be viewed as a seniority rights
questi on.

Here, Respondent was obligated to maintain its enpl oyees'
terns and conditions of enploynent, including their seniority rights as
those rights applied to layoffs and recalls. Respondent woul d have
violated the Act by unilaterally changing the existing terns and

conditions of enploynent. N.LRBv. Katz, 369 US 736 (1962).

Certainly, there was no discrimnatory notive in retai ning and
continuing to apply a termand condition of enpl oynent which pre-
existed. There is no evidence that the UFW through negoti ati ons has
sought to change that practice or to have it nade applicable to
unrei nstated strikers.
Because | amentirely in agreenent wth the

argunent and citations, | have adopted Respondent's contentions
hereafter as ny own.

e of the first cases in which the NLRB was confronted w th
the conpeting recall rights of laid-off replacenent enpl oyees (whi ch nmay
Include reinstated strikers) on the one hand and reinstatenent rights of

economc strikers on. the other was Bancroft Cap (., 245 NLRB 547

(1979) The enpl oyers' layoff and recall procedure in that case was
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strikingly simlar to Respondent's. The enpl oyer there, when it needed
additional enpl oyees, attenpted to neet this need first by recalling
enpl oyees fromlayoff. At that point, unreinstated economc strikers
were not considered for recall along wth the enpl oyees on | ayof f
status. |If the enployer could not neet its need for nore actively

wor ki ng enpl oyees by recalling laid off enpl oyees, it attenpted then to
fill its enpl oyee needs by reinstating economc strikers. 245 NLRB at
549. This practice resulted in laid off enpl oyees wth |less seniority
being recalled to work prior to the reinstatenent of economc strikers
wth nore seniority. 245 NLRB at 550.

As the ALJ in Bancroft noted: "The critical question thus
is whether the positions to which the laid off enpl oyees were recal | ed
were "vacanci es" or were positions filled by such enpl oyees even though
on layoff. If such positions are not "vacancies," the econom c
strikers' right to reinstatenent is not applicable to such positions."
245 NLRB at 550. The ALJ concl uded that "the job position of the
enpl oyee nust be viewed in broad terns and to be that of holding a
position in the overal |l work conpl enent whet her actively working or on

| ayof f status," and thus "there did not exist a 'vacancy at the tine
of the recall of the 'laid off enpl oyees', and the economc strikers'
right of reinstatenent was not applicabl e because a vacancy di d not

exist." 245 NLRB at 550-51. To have reinstated economc strikers in
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preference to recalling laid off repl acenent workers "woul d be
tantanount to requiring the Respondent to di scharge, layoff, or continue
enpl oyees in |ayoff status in order to reinstate economc strikers."

245 NLRB at 552. That, the ALJ concl uded, woul d be contrary to the

Mackay Radio rule that an enpl oyer is under no obligation to di scharge

or |layoff permanent replacenents at the termnation of an econom c
strike. The ALJ noted that cases subsequent to Mackay have not altered
its rule. 245 NLRB at 552.

Inaffirmng its ALJ's decision, the Board relied on the fact
that "the General (ounsel has failed to prove by a preponderance of the
evidence that the laid-off enpl oyees had no reasonabl e expectation of

recall.” 245 NLRB at 547, n. 1, citing Certified Gorporation, 241 N.RB

369 (1979) (the recall of a replacenent enpl oyee on disciplinary |ayoff
who had a reasonabl e expectation of recall after economc strikers had
nade an unconditional offer to return to work was permssible). Accord,;

Kennedy & ohen of Georgia, Inc., 218 NLRB 1175 (1975).

In dddings & Lews, Inc., 255 NLRB 742 (1981), the NLRB

I ndi cated that the reasoni ng of Bancroft was not applicabl e regardl ess
of the length or the cause of the layoff. The NLRB apparently still
subscribes to the notion that if a laid-off enpl oyee has a reasonabl e
expectation of recall he nay be preferred to an unreinstated striker but

that such expectations only exist if the termof the | ayoff
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isrelatively brief. The disciplinary layoff in Certified

Gorporation, supra, |lasted approximately five nonths. The |ayoffs

i nvol ved in Bancroft were two to seven days. The policy found
unlawful by the NLRB in G ddings applied to layoffs of indefinite
durati on.

The NLRB in @ ddi ngs recogni zed that The Lai dl aw
Gorporation, 171 NLRB 1366 (1968), enfd 414 F.2d 99 (7th dr, 1969) ,

cert, denied 397 US 920 (1970) "does not require an enpl oyer to

disrupt his existing work force in the event of a tenporary | ayoff

where there are no true vacancies," but held that an enpl oyer cannot

give recall preference to laid-off nonstrikers and repl acenents "in

al nost every situation regardl ess of the circunstances of the |ayoff."
255 NLRB at 745. The NLRB specifically noted that it was not hol di ng
that the enpl oyer was required to give preference to strikers or to

pl ace nonstrikers and repl acenents in a subordinate position wth
respect to recall rights. 255 NLRB at 745.

The circuit court which decided The Lai dl aw Gorporati on,

which the NLRB cited wth approval in deciding Gddings, reversed the
NLRB when the enpl oyer in that case sought review of the NLRB s order.
Addings & Lews, Inc., 675 F.2d 926 (7th dr. 1982). The facts there

are virtually identical to those here, except there the policy giving
preference to |laid-off replacenent workers over unreinstated strikers
was adopted and inpl enented after the unconditional offers to return to

work was nade. After review ng Mackay
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and its progeny, the Gourt wote:

"Mackay thus stands for the proposition 'that an
enpl oyer may refuse to reinstate economc strikers if
inthe interimhe has taken on pernanent repl acenents'
NLRB v. International Van Lines, 409 U S 48, 50, 93
S Q. 74, 76, 34 L.&. 2d 201 (1972). ' Econonic
strikers who have been pernanently repl aced are
entitled to reinstatenent only as vacanci es occur
thereafter in the enployer's work force. NLRBv.
Mirray Products, Inc., 584 F.2d 934, 938 (9th dr.
1978). Accord, Wnn-D xie Sores, Inc. v. NLRB 448
F.2d 8, 12 n. 11 (4th dr. 1971).

"V find the Mackay rule to be dispositive of this
case. The enpl oyer here has hired repl acenents for
economc strikers and assured the repl acenents, through
promul gation of the seniority rules In question, that
their positions are permanent. In light of the
i nevitabl e fluctuations which occur in the nation's
econony, wth their concomtant inpact on the | abor
force, such a systemserves only to assure repl acenent s
the permanent status to whi ch Mackay says they are
entitled. Affirmance of the Board' s hol ding that |ayoffs
activate a striker's right to reinstatenent woul d
evi scerate the Mackay rul e. Enployers attenpting to hire
repl acenent workers coul d guarant ee t hem enpl oynent only
until a layoff occurred. Such repl acenent workers coul d
hardly be called 'permanent.' In the event of a |ayoff,
unrei nstat ed workers woul d inevitably replace their
"pernanent’ replacenents. Such an out cone woul d
significantly interfere wth what the Mackay Gourt found
to be the enployer's legitinate interest in rmaintaini ng
production during an economc strike." 675 F. 2d at 930.

The Gourt noted that the decisions in NNRBv. Eie Resistor Gorp.,

373 US 221 (1963), NNRBv. Heetwood Trailer (., 389 US 375

(1967), and The Laidlaw Gorp. v. NNRB 414 F.2d 99 (.7th dr. 1969),
cert. denied, 397 US 920 (1970), were easily distinguishable from

the case before it and did not renove the case fromthe scope of the

Mackay rule. 675 F. 2d at 930.



The Gourt pointed out that the NLRB's reliance on certain

prior cases was msplaced. In that regard, the Gourt wote:

"The Board further asserts that a line of NLRB
deci sions establishes a uniformrul e that unreinstated
strikers have a right to reinstatenent when a vacancy
occurs. MX Pacific Valves, 244 NLRB 931 (1979); Wsconsin
Packi ng o.,"23T NLRB 546 (1977). Wiile we agree wth the
Board's summary of these decisions, we do not believe that
they apply in this case. Alayoff, by definition, is not a
termnation of the enpl oynent rel ationship. The enpl oyee
r et a| ns his or her status as an enpl oyee, but is placed in
an 'inactive' status for the per|od of the layoff. There is,
therefore, no creation of a vacancy in the work force which
would entitle a striker to rei nst at enent, under either the
Board' s decisions or the court decisions exam ned above."11

"Thus, none of the authorities cited by the Board
support a departure fromthe Mackay rule in this case. The
seniority systemdoes not discrimnate between strikers and
nonstrikers, nor does it deny unreinstated strikers the
right to reinstatenent shoul d vacanci es occur in the work
force. Rather, it constitutes the very practice upheld in
Mackay: the assurance of pernmanent status to repl acenent
workers." 675 F.2d at 931.

"11. Furthernore, we believe as did the admnistrative | aw
judge below that the nore applicabl e decision of the Board
In Bancroft Gap Go., 245 NLRB 547 (1979). In Bancroft, the
Board uphel d an admnistrative |aw judge's finding that an
enpl oyer did not coomt an unfair |abor practice in
recalling | aid-off repl acement workers before reinstating
strikers. The Board | imted this finding to situations in
which the laid off enpl oyees had 'a reasonabl e expectati on
of recall." Id. at 547 n. 1. Because the layoff in
guestion had been brief, the Board found that a reasonabl e
expectation of recall existed. 1d. Here, the enpl oyer
pronul gated rul es which specifically set forth the period
during whi ch enpl oyees wll be considered to be laid off and
entitled to recall. The rules thus provide enpl oyees with a
reasonabl e expectation of recall for a defined period."
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The Gourt of Appeals for the Eghth drcuit in Randal |,
Dvision of Textron, Inc. v. NNRB 687 F.2d 1240 (.8th dr. 1982),

stated that it had "no quarrel”™ wth the Seventh Arcuit's view
that the layoff of a pernanent repl acenent, who had been given a
definite expectation of recall, did not anount to a "vacancy."

687 F.2d at 1247. The B ghth drcuit agreed that to hol d ot herw se
woul d be to infringe on the pernmanance of repl acenents.

The pertinent facts here as they relate to the
reinstatenent rights of economc strikers are virtually the sane as
those which existed in Addings. The federal precedent, and the
precedent the Seventh Qrcuit relied upon in so holding, is applicable
here. Were the enpl oynent pattern is simlar to that which exists in
industries falling wthin the jurisdiction of the NNRB, the ALRB has
foll oned, wthout nodification, the precedent under the federal |aw

Kyutoku Nursery, Inc., 3 ALRB No. 30 (1977). Here there is year-round

enpl oynent for nmany irrigators, tractor drivers, and shop personnel
and there is eight to nine nonths of work annual ly for nenbers of
Avarado's weed and thin crew Qew nenbers who are tenporarily laid
of f have a definite expectation of recal | +ndeed, they are advi sed at
the tine of the lay off what the projected recall dateis. In fact,
all enpl oyees who are laid off who have acquired seniority rights have
a definite expectation of recall. Respondent's seniority policy which

has been in
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exi stence for nany years nakes every seniority enpl oyee a per nanent
enpl oyee whose enpl oynent rights are extinguished only if he or she is
di scharged, quits or fails torespond inatinely fashion to a recall
not i ce.

The ALRB s decision in Seabreeze Berry Farns, 7 ALRB No. 40

(1981) is inapposite. The description of hiring practices and

enpl oynent patterns there is totally different fromthe practi ces and
patterns here. Respondent enpl oys a group of tractor drivers,
irrigators and shop personnel year-round and the other classification,
A varado® s crew works during seventy-five percent of the year. That
stands in stark contrast to the seasonal work patterns described in
Seabreeze and is nuch cl oser to the year-round enpl oynent pattern the

ALRB found significant in Kyutoku, supra. Indeed, a requirenent that

strikers be reinstated "in the season i medi ately followng their offer
to return” nakes no sense here where a substantial nunber of irrigators,
tractor drivers and all of the shop personnel work year-round. Lu-Ete

Farns, Inc., 8 ALRB Nb. 55 (1982). For those three cl assifications,

there is no "season i medi ately follow ng" as that termwas used in Lu-
Bte Farns after July, 1982. And for nenbers of A varado' s crew who
work in multiple crops—soneti nes going fromone to another on
consecutive days—there simlarly is no subsequent season. Furthernore,
the facts here, where enpl oyees on | ayoff have a definite expectation of

recall by virtue of a long-standing seniority policy which
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Respondent is, by law obligated to continue to adhere to, are
di sti ngui shabl e fromcases where simlar enpl oynent rights did not
exi st and where work is seasonal and relatively brief in |ength.

The generalizations the Board nade regardi ng
agricultural enpl oynent patterns in Seabreeze are not applicable to
Respondent. And since the Board has adopted a case-by-case analysis in
these natters, these significant differences should be taken into
account. (Once they are taken into account and applicabl e federal
precedents are considered and followed, it is concluded that, even though
| found the underlying strike was an economc strike, Respondent was
under no legal obligation, at any tine pertinent here, to reinstate any
i ndi vidual who offered to return to work on July 7, 1982. V¢ nust | ook
to other factors to determne whether the enpl oyer had an obligation to
rehire the strikers, i.e., whether the strike was converted to an unfair
| abor practice strike.

I have included the foregoi ng di scussion, notw thstandi ng
any other finding that nmay nmake Respondent |iable, because all issues
shoul d be di sposed of in a decision of the Board. This part of the
Anal ysis was predicated on the statenent that it should apply if no
other finding shows an unfair |abor practice prior to July 7, 1982.

It wll be seen that there was, indeed, such a violation.
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Ws it an unfair labor practice for M. Garcia to state that strikers

woul d lose their seniority when they returned to work?

As discussed supra, M. MIlanueva testified that M. Garcia
told himthat returning strikers would have to lose their seniority if
they returned to work. | believe that M. M Il anueva was telling the
truth on that point, because he, wth the assistance of M. M Ilarino,
wote aletter, (GC Exhibit 2) on May 18, 1982, confirmng that
conversation. It was shortly after that date, that M. M Il anueva cal |l ed
M. Garcia about the need for a letter tothe |.R S, to support his
incone tax claam M. Garcia admtted that he nade no comnment about the
May 18 letter. A couple of days later, M. Millanueva went to the office
of M. Garciatopick upthe I.RS letter. M. Garciatestified, after
ext ensi ve proddi ng and repeated efforts to get himto tell what happened,
that there was a brief conversation, but that it had to do wth M.

M|l anueva's saying that it was not his idea to send the letter. A no
tine dd M. Garcia deny to M. M| lanueva that he had nade those
assertions concerning seniority and the returning strikers. The My 18,
1982, letter speaks for itself. Wthout a denial of those assertions they
nust be assuned to be true. M. Garcia admtted that he did not even
respond to the letter. Surely if the letter was a msstatenent of fact,
he woul d have been quick to contradict it in witing as soon as possi bl e.

Hs
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silence appears to accept it as fact.

Having found that M. Garcia did nmake the statenents as set forth in

GC Exhibit 2, the questionis, was that an unfair |abor practice?

Respondent, through M. Garcia, testified that it had a
seniority systemwhich entitled persons who worked thirty days in a
ninety day period to the special rights of last layoff and early recall
fromlayoff status. It was clearly a benefit which, if lost,wuld be a
substantial change in the rights and working conditions of the
enpl oyees.

M. Garcia' s statenments to M. M| I anueva concerning the
fact that striking enpl oyees woul d be rehired as new enpl oyees because
of their having struck the enpl oyer, changed the pre-strike relative
seniority standing of the enpl oyees to the detrinent of the strikers,
thus inpairing the tenure of their enpl oynent, and penalizing themfor
their union activities. Such conduct had the foreseeabl e consequence
of discouraging union activity and was, therefore, inherently
destructive of the enpl oyees' organizational rights. See NRBv. Fie

Resistor Gorp. (1963) 373 US 221 J53 LRRVI2121] .

Respondent offered no legitinate or substantial business

justification for its action. The Board in Julius Gldnan's Egg Aty

(1980), 6 ALRB No. 61, has noted that an enpl oyer's apparent desire not
to penal i ze those enpl oyees who worked during the strike was w t hout
justification. In that case the Board found such enpl oyer conduct

I nherent |y
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destructive of organizational rights, the business justifications nay
be discounted in light of such conduct, since "whatever the clained
overriding justification may be, {the conduct} carried wth it

unavoi dabl e consequences, whi ch the enpl oyer not only foresaw but

whi ch he nust have intended.” NRBv. Bie Resistor Gorp., supra, 373
US at 228 See also NRBv. Qeat Dane Trailers, Inc. (1967) 383

US 26 (j55 LRRMI2465]. M. Garcia was found to be part of the
nanagenent of Sam Andrews' Sons, therefore his act was the act of the
Respondent. | find therefore that Respondent's conduct viol ated Labor

(ode Section 1153 (c¢) and (a).

Wis the strike converted to an unfair |abor practice strike?

General (ounsel argues that, even if it is found that the
strike was not an unfair |abor practice strike at the outset, then it
was converted to one after it started, because of the alleged refusal
to rehire Leonardo M|l anueva and the subsequent hiring of other new
enpl oyees before hiring strikers wth unconditional offers to returnto
wor k.

| have found, supra, that M. MIlanueva did not nake an
unconditional offer to return to work on May 4, 1982, therefore | do
not find, on that ground, that it was an unfair |abor practice for M.
Garciatonot hire himprior tothe tine that he did, in fact, nake an
uncondi tional offer along wth the other strikers.

If it were found that M. M|l anueva had, indeed, nade an

uncondi tional offer to return to work on May 4, 1982,
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t hen Respondent woul d have had a duty to hire himat the first
avai | abl e openi ng.

Fol l ow ng an uncondi tional offer to return to work froman
economc strike the strikers have a right to positions of the sane type
they held prior to the strike as soon as an opening occurs. If it is
an economc strike, the enployer is not required to di smss workers who
were hired as repl acenents for the strikers to nake roomfor the
strikers, but if the opening occurs after the unconditional offer is
nade, then the returning striker has a right tothe job. In NRBv.

Heetwood Trailer G., supra, 389 US 375, the court rul ed that

followng the strike, and upon their unconditional offer to return to
work, the strikers renai ned enpl oyees, until they had obtai ned
substanti al | y equi val ent enpl oynent el sewhere. The court concl uded
that the job openi ngs shoul d have been filled by the strikers, and

I ndeed, woul d have been, had the enpl oyer consi dered themas enpl oyees
rather than applicants. The court held that, in such a situation,
because the enpl oyer's conduct is inherently destructive of inportant
enpl oyee rights, the General Gounsel was not required to prove anti -
union notivation. The court found the enpl oyer's conduct to be

I nherently destructive, because it had the effect of di scouragi ng

enpl oyees fromexercising their rights to organi ze and strike. Relying

onits prior decisionin NNRBv. Qeat Dane Trailers, Inc. (1967) 388

US 26 [87 S Q. 1795J, the court held that, unless
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an enpl oyer can show a substantial and | egitinate busi ness
justification for its refusal to reinstate strikers, the enpl oyer
has coomtted an unfair |abor practice.

General ounsel in the instant case contends that applying

the hol dings of Heetwood Trailer, supra, and NNRB v. Laidl aw Corp.,

supra, here that SamAndrews’ Sons failure to offer the crew | abor

positions to crew |l aborers wth outstandi ng unconditional offers to
return to work was conduct which was inherently destructive of the

enpl oyee' s rights.

General (ounsel argues that the refusal to reinstate the
strikers to positions in crew |l abor jobs to performthe type of work
they had previously perfornmed acted to convert the strike into an
unfair |abor practice strike on the day the additional new hires were

nade. He cites NLRB v. Pecheur Lozenge Q. (7th dr. 1953) 33 LRRV

2324 cert, denied, (1954) 347 U S 0953, 34 LRRM 2027, and NLRB v.
Pastilite Gorp. (:8th dr. 1967) 64 LRRMV 2741.

| agree wth General (ounsel that the strike was converted
to an unfair |abor practice strike, but not on the sane grounds that he
asserts wth regard to M. M| anueva havi ng been deni ed enpl oynent
after a May 4 application for work. General Qounsel asserts separately
the contention that conversion took place as a result of a stated
change of enpl oynent conditions for return to work. It is on that
ground that | conclude the strike was converted to an unfair | abor

practice strike. | find that it was converted at the tine
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of the statement to Millanueva by Garcia regarding the fact that
strikers would have to |l ose their seniority to return to work, i.e., on
May 4, 1982. Hence, fromthe date of the unconditional offers to
return to work, i.e., July 7 and ctober 26, 1982, Respondent had a

duty to reinstate the striking workers.

Is the present litigation barred by the principle of Res Judicata

and or ol |l ateral Estoppel ?

Respondent renewed in his brief the argunent he presented
during the hearing, in which he contended that the natter was barred by
res judicata and col | ateral estoppel, He argued that because the

parties were the sane in SamAndrews’ Sons, 8 ALRB 69, and that the

findings of fact in that case included the determnation of the strike
date as July 9, 1981, and that one of the reasons the enpl oyees were
protesting was an incident involving the eight irrigators, it would be
illegal to hear the matter again. Respondent's counsel noted that in 8
ALRB 69, the matter of M. Larios having been unl awful |y refused
reinstatenent was litigated. He pointed out that at no tine in the
prior hearing had anyone suggested that the strike was called, even in
part, because of the treatnent of M. Larios. Respondent argues that,
though the nature of the strike was not an issue raised in the
conplaint, in fact, was litigated and decided. He argued that a
finding here that enpl oyees, not the UFWW commenced the strike, and

that the strike was caused by
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Respondent' s treatnent of Larios, woul d be inconsistent wth the
findings in 8 ALRB 69 (1982).

Respondent argued al so that the natter was barred by the
six nonth limtation period.

Section 1160. 2 of the Labor Gode provides that "no conpl ai nt
shal | issue based upon an unfair |abor practice occurring nore than six
nonths prior to the filing of the charge wth the Board." A simlar
sectioninthe NNRAis Section 10(b). In 1950 the NLRB rul ed that a
strike could not be held to be an unfair |abor practice strike, because
the unfair |abor practice the General Gounsel was relying on to nake the
strike an unfair labor practice strike had occurred over six nonths prior
tothe filing of the charge, and thus was barred by the statute of
limtations. That was the now overrul ed case of Geenville tton A,

92 NLRB 1033, 27 LRRVI 1202 (1950).

The reasoning in Geenville tton Ql, has been expressly

rejected by the Gourts of Appeal and found that its reasoning is

illogical. In NRBv. Brown & Root, Inc. 203 F.2d 559, 31 LRRM 2577 (8

dr. 1953) the court specifically found the reasoning in Geenville
Qotton AQl, suprato beillogical. The Board attenpted to distingui sh

Brown & Root, supra fromGeenville tton AQl, supra, on the grounds

that in Bronn & Root a separate tinely charge was filed wth respect to

the unfair |abor practice which caused the strike. However, the Gourt of

Appeal s held that such a distinction
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was really irrelevant. The Qourt stated:

"Wiether this distinction is sound we need not
determne, since we are of the opinion that evidence
to establish the nature of the strike, the
reinstatenent rights of the strikers, and the
reinstatenent obligations of the respondent, was
admssible, and that the [imtation provision of
Section 10(b) did not preclude the Board fromfi ndi ng
that the strike was an unfair |abor practice strike.
A contrary conclusion seens to us illogical." Brown &
Root, supra, at 2582 (enphasis added)

In NLRB v. Anerican Aggregate G., 305 F.2d 559, 50 LRRM 2580

(5dr. 1962), the Gonpany nmade the identical argunent that Respondent
offers. Basically the Conpany argued that the statute of |imtations
shoul d exclude all evidence of events occurring prior to the six nonths'
period. They reasoned that the strike began prior to the six nonths'
period, the evidence of occurrances that |ead up to and caused the strike
or which contributed to its continuation is barred by the statute of
limtations. The Gourt held that even the nost cursory analysis of this
position was untenable. The Gourt then went on to state:

In a 8 (a) (3) striker reinstatenent case the
significant thing is not when the strike started, or how
long it has gone on. Wiat is inportant is the status of
the returning striker. This is because an enpl oyer's
responsi bility of reinstatenent is quite different for
those who struck as a protest agai nst an enpl oyer's
unfair labor practices. Determnation of the enpl oyees'
status nust therefore necessarily depend on the causes of
the strike. It is inescapable that such evidence wll
have to go back to the beginning or at least to the tine
the character of the strike changed. But 810(b) does not
bar evidence. It bars
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charges. The charge under review was not the
Gonpany' s action giving the strike its unfair

| abor practice character. It was that wthin the
6 nonths' period, the Conpany refused to reinstate
an enpl oyee then having a significant status
entitling himto different treatnent.

Anerican Aggregate (., supra, at 2583.

In Philip Garey Mg. ., v. NNRB, 331 F.2d 720, 732, 55
LRRM 2821 (6th dr. 1964), the Gourt applied and fol |l owned the

rational used by the Gourt in Brown & Root, supra. The Gourt went on

to use the rational by stating:

The Qourt [In Brown & Root, Inc., supra,] reasoned that

the charge was not based upon failure to bargain, but

upon the Gonpany's refusal to reinstate strikers whose
status was such as to entitle themto reinstatenent.

Applying this reasoning to the case at bar, the refusal

to reinstate occurred in August, and the charge so

alleging was filed in Septenber and therefore was tinely.

V¢ hold that this is the nore | ogi cal approach.

Thus, these circuit courts have held that the six nonth
period begins to run fromthe date reinstatenent was deni ed and t hat
evidence of an earlier unfair |abor practice nay be used for the
limted purpose of determning whether the strikers were unfair | abor
practice strikers and thus entitled to reinstatenent even though
permanent|y repl aced. The later position has nuch to reconmend it
because it elimnates the possibility that strikers returning after
an unfair labor practice strike |onger than six nonths duration m ght
never be entitled to reinstatenent.

In Machi nists Local 1424 v. NLRB, 362 U S 411, 419, 45

LRRM 3212, 3216 (1960) the U S Suprene Gourt cane
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out wth a two prong test to be used in determning what is barred by
the statute of limtations. In lonial Press, Inc., 509 F.2d 850, 88
LRRVI 2337 (8 A v. 1975) the Gourt of Appeal s applied the Suprene

Qourts two prong test to facts very simlar to the one in the present
case.

In Golonial Press, Inc., supra, charges had been filed on

the unfair | abor practices which caused the strike. The charge
alleging the strike to be an unfair |abor practice strike had been
filed over six nonths after the UP s that caused the strike. The

Qourt of Appeal s used the | anguage in Machinist Local 1424, in a way

that is applicable to the present case. The Court stated:

It is doubtless true that 810(b) [statute of
limtation section of NLRB] does not prevent all
use of evidence relating to events transpiring nore
than six nonths before the filing and service of an
unfair |abor practice charge. However, in applying
rules of evidence as to the admssibility of past
events, due regard for the purpose of 810(b)
requires that two different kinds of situations be
distinguished. The first is one where occurrences
wthinthe six nonth limtations period in and of
thensel f nay constitute as a substantive natter,
unfair labor practices. [in the instant case these
were the Gonpany' s refusals to rehire the strikers]
These earlier events [the prior unfair |abor
practices] nmay be utilized to shed light on the
true character of nmatters occurring wthin the
limtations period: and for that purpose 810(b)
ordinarily does not bar such evidentiary use of
anterior events. lonial Press, Inc., supra
footnote 6.

The Gourt then went on to state:

This case fits wthin the first situation di scussed
i n Machi ni sts Local 1424 v. NLRB,
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supra, 363 US at 416-17. The Board's ruling that the
instant strikers were protesting unfair |abor practices
could not be said to be "inescapably grounded on events
predating the limtations period ..." NMchinist Local
1424, supra, at 422, as the current conplaint rests on
failure toreinstate unfair |abor practice strikers.

Q herw se, the Board woul d never be able to punish an
enpl oyer's refusal to reinstate after a strike lasting
nore than six nonths and i n whi ch the enpl oyer's conduct
conpl ai ned of occurred before and after but not during
the strike. 1d., 88 LRRMat 2339.

Thus, it is clear under the above case law that the
evidence as to the nature of the strike is not barred by the
statute of limtations.

Furthernore, the ALRB has found that "events wthin the six-
nonth period nust, in and of thensel ves, constitute an unfair | abor
practice, although earlier events may be used to shed light on the true
character of matters occurring wthin the limtations period. Julius

Gldman's Egg Aty (1980) 6 ALRB No. 61, citing Local Lodge 1424 v.

NLRB (1960) 362 U S 411, 45 LRRV 3212.
Respondent argues that this case has already been litigated

in 8 ALRB Nb. 69 and thus the principle of res judicata applies. | do

not agree. The present conplaint alleges as an unfair |abor practice
the Gonpany's failure to reinstate the alleged unfair |abor practice
strikers after they nade an unconditional offer to return to work. The
conplaint, in 8 ALRB Nb. 69, alleged twel ve separate violations of the
Act—none of those related to the reinstatenent of unfair |abor practice

strikers. e reason that
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such an issue was not litigated in 8 ALRB No. 69 is because at the
tine 8 AARB No. 69 was litigated the strikers had not nade any
unconditional offers to return to work. Thus, the enpl oyer's
obligations of reinstatenents of the strikers had not yet nat ured.

It isclear that in 8 ALRB No. 69, only the unfair |abor
practices coonmtted by the enpl oyer at that tine were litigated. The
i ssue of whether the strike was an unfair |abor practice strike and
what reinstatenent rights strikers had was not raised since it was

prenature. In Glonial Press, Inc., 207 NLRB 673, 84 LRRV 1596

(1973), the facts are very simlar to the ones in the present case.
There the Lhion went on strike due to various unfair |abor practices.
Those unfair |abor practice were litigated in a separate hearing than
that of the enployer's refusal to reinstate the strikers. The ALJ,
wth the Boards approval, stated;

Respondent contends that since the matters whi ch Powers
sai d caused the strike occurred nore than six nont hs
before the charges in the instant case were filed they
are barred by Section 10(b) of the Act and may not be
considered inthis proceeding. | find no nerit inthis
position. As indicated, these matters were litigated in
the- prior proceedi ng before Judge Funke on the basis of
tinely charges. Wiat is being done here i s determning
the nature of the strike and deciding on the basis of
that deci si on whet her Respondent's refusal to reinstate
certain strikers is a newunfair |abor practice. S nce
there is also atinely charge alleging a discrimnatory
refusal to reinstate strikers, there is no bar to
considering natters outside the 10(b) period in order to
shape the proper renedy of reinstatenent.
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Glonial Press; Inc., supra at 677.

The ALJ, also wth the Board s approval, then went on to
state:

Not only are testinony and findi ngs about the nature
of the strike not barred by Section 10(b) of the Act,
as the cases hold, but neither is General Gounsel
relitigating natters already litigated, for the unfair
| abor practice strike issue was not litigated in the
earlier case. |t could have been, but it was
unnecessary and prenature to have done so because the
strike was still current and the issue of refusal to
reinstate nay never have arisen.

Glonial Press, Inc., supra, footnote 3.

Therefore, the issues of whether the strike was an unfair
| abor practice, and the reinstatenent rights of the enpl oyees, have
not been litigated before. Further, the conversion of the strike
froman economc strike had not yet occurred during the earlier case
and woul d not have been di scovered if the instant case had been

bar r ed.

QONCLUS ONS CF LAW

Based on the foregoi ng, | nake the foll ow ng
concl usi ons of |aw

1. SamAndrews' Sons is a Galifornia corporation engaged
inagriculture, and is an agricultural enpl oyer wthin the neani ng of
Section 1140.4 (c) of the Act.

2. Wiited FarmVWrkers of Anerica, AFL-AQ is a | abor
organi zation w thin the neaning of Section 1140.4 (f) of the Act.

3. The July 9, 1981, strike of the UF. W agai nst
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Sam Andrews’ Sons was not an unfair |abor practice strike at the
out set .

4. Leonardo M|l anueva did not nake an unconditional offer to
return to work on May 4, 1982.

5. Uconditional offers to return to work were nade
on July 7, and Qctober 26, 1982.

6. Respondent enpl oyer engaged in an unfair |abor
practice wthin the neani ng of Sections 1152 and 1153 (a) and (.c) of
the Act insofar as it threatened to change the seniority system upon
reenpl oynent of striking enpl oyees because they had struck the
Gonpany.

7. Due to the foregoing unfair |abor practice, the strike
was converted to an unfair |abor practice strike as of My 4, 1982.

8. The unfair labor practice affected agriculture wthin
the neani ng of Section 1140.4 of the Act.

9. The instant case was not barred by either res judicata

or collateral estoppel.

REMEDY

Havi ng found the Respondent enpl oyer has di scri mnated agai nst
striking enpl oyees for having engaged in protected concerted activity by
telling Leonardo M Il anueva that striking enpl oyees woul d | ose their
seniority rights upon recall to work, in violation of Sections 1152 and
1153 (a) and (c) of the Labor Gode, and having found that such action

converted the economc strike to an unfair |abor practice
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strike, | shall recommend that the Enpl oyer shall immediately reinstate
all of the striking enpl oyees who sought reinstatenent by their
uncondi tional offers to return to work. | shall al so reconmend t hat
Respondent shal | nmake all such enpl oyees whol e for the | oss of pay and
ot her economc benefits resulting fromthe unfair |abor practice. |
shal | al so recommend that the Respondent enpl oyer shall cease and desi st
fromfurther such actions of discrimnation. | recommend that interest
be paid at the rate determned by the Board in the Lu-Ete Decision, 8
ALRB Nb. 55.

Accordingly, upon the basis of the entire record, and of
the FH ndings of Fact and Goncl usions of Law and pursuant to Section
1160. 3 of the Act, | hereby issue the foll ow ng recommended order

and noti ce:

COR

Pursuant to Labor Gode Section 1160.3, the Agricul tural
Labor Rel ations Board hereby orders that Respondent, Sam Andrews.'
Sons, its officers, agents successors and assigns shall:

1. Gease and desist from

(a) Refusing to reinstate, or otherw se

di scrimnati ng agai nst any enpl oyee wth regard to hire, tenure or any
terns or conditions of enpl oynent because of that enpl oyee's
I nvol venent in concerted or union activities.

(b) I'nany like nanner interfering wth,

restraining or coercing enpl oyees exercising their rights
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guar ant eed under Labor Gode Section 1152.
2. Take the followng affirnative acti ons whi ch are deened
necessary to effectuate the purposes of the Act:

(a) I'nmmediately offer reinstatenent to all of those
enpl oyees who struck the Gonpany on July 9, 1981, and who nade an
uncondi tional offer to return, to their forner positions wthout
prejudice to their seniority or other rights and privil eges.

(b) Make all such enpl oyees, including those al ready
reinstated, whole for any | oss of pay and ot her economc | osses (plus
interest thereon, conputed at a rate consistent wth the Lu-Ete
Decision, 8 ALRB Nb. 55) they have suffered as a result of their not
bei ng rehired after maki ng an unconditional offer to return to work.

(c) Preserve and, upon request, nake available to the
Board and its agents, for examnation and copying, all payroll records
and reports, and all other records rel evant and necessary to a
determnation by the Regional Drector, of the back pay period and the
anount of back pay due under the terns of this Qder.

(d) Sgn the Notice to Enpl oyees attached hereto.
Uoon its translation by a Board agent into appropriate | anguages,
Respondent shal | reproduce sufficient copies of each | anguage for the
pur poses set forth hereafter.

(e) Post copies of the attached Notice, in all

appropriate | anguages, for 60 consecutive days in
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conspi cuous places at all of its offices, the tines and pl aces of
posting to be determned by the Regional Director. Respondent shal l
exerci se due care to replace any copy or copies of the Notice which
nay be altered, defaced, covered or renoved.

(f) Mail copies of the attached Notice, in all
appropriate | anguages, to all enpl oyees who were enpl oyed or on
strike at any tine during the payroll periods of July, 1981 and
Novenber, 1982.

(g) Arrange for a Board agent or a representative of the
Respondent to distribute and read the attached Notice in all appropriate
| anguages to all of its agricultural enpl oyees, assenbl ed on Conpany tine
and property, at tines and places to be determned by the Regi onal
ODrector. Follow ng the reading, the Board agent shall be given the
opportunity, outside the presence of supervisors and managenent, to
answer any questions the enpl oyees nay have concerning the Notice or
enpl oyees' rights under the Act. The Regional Drector shall determne a
reasonabl e rate of conpensation to be paid by Respondent to all non-
hourl y wage enpl oyees to conpensate themfor tine lost at this readi ng
and questi on- and- answer peri od.

(h) Notify the Regional Drector inwiting, wthin
30 days after the date of issuance of this Oder of the steps it has
taken to conply herewth, and continue to report periodically

thereafter, at the Regional Drector's
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request, until full conpliance is achi eved. DATED

| ,/ ) onled 27;/(/]/61»72%

March 18, 1982

THOMVAS PATRI CK BURN
Adm nistrative Law O ficer
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NOT CE TO EMPLOYEES

After charges were nade agai nst this enpl oyer, Sam Andrews'
Sons, by the Uhited FarmVdrkers of Anerica, AFL-A Q and a hearing was
hel d where each side had an opportunity to present evidence, the
Agrigultural Labor Rel ations Board has found that Sam Andrews' Sons
interfered wth the rights of our workers by telling Leonardo M || anueva
that those who struck agai nst the Gonpany in July, 1981, and after woul d
lose their seniority rights upon reinstatenent. Such statenent constitutes
an unfair labor practice. The Board has ordered us to distribute and post
this Notice, and to do the things |isted bel ow

Sam Andrews' Sons w il do what the Board has ordered, and al so
tell you that the Agricultural Labor Relations Act is alawthat gives all
farmworkers these rights:

1. To organize thensel ves;

2. Toform join, or help unions;

3. To bargain as a group and to choose a uni on or anyone they
want to speak for them

4. To act together with other workers to try to obtain a
contract or to help or protect one another; and

5. To decide not to do any of these things.

Because you have these rights, SamAndrews' Sons prom ses
you that:

VE WLL NOI do anything in the future that forces you to do, or
stops you fromdoi ng, any of the things |isted above.

VE WLL NOI termnate any worker because that person has done
any of the things |isted above.

VE WLL offer to reinstate all those persons who went on
strike, and who nade an unconditional offer to return, and we wll pay back
wages, plus interest, to those who were denied their jobs back.

DATED SAM ANCREVE SONS

By:
(Representative) Title

THS IS ANCH AAL NOIMCE G- THE AGR GQULTURAL LABCR RELATI ONS
IFGRN A AND IS NOI TO BE
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