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MODI FI ED DECI SI ON AND ORDER

In 8 ALRB No. 91, the Agricultural Labor Relations Board
(Board) found that Respondent, Lu-Ette Farns, | nc., had violated
section 1153(a) and (e) of the Agricultural Labor Relations Act
(Act). The violations were based on Respondent's failure and refusal
to meet and bargain with the United Farm Wrkers of America, AFL-AO
(UFWor Uni on), the certified bargaining representative, concerning
certain wage increases it instituted unilaterally in the absence of a
genui ne bargai ning i npasse, the effects of its inplenentation of
changes in its melon harvesting methods (specifically, the
introduction of harvesting nachinery in its reorgani zed operati ons) and
its reinstitution of a pay advance systemin contravention of the 1977-
79 coll ective bargaining agreenent. Qur conclusions in regard to the
wage i ncreases were based upon findings made in a prior case, Admral

Packing Co. et al . (1981) 7 ALRB No. 43. In Admral Packing, we

determned t hat, during the course of collective bargaining
negoti ati ons, this Respondent, as a participant in "industry group"

bargaining with the UFW had declared a fal se



i npasse on February 28, 1979, leading to a breakdown in negoti ati ons
whi ch constituted an unl awful refusal to bargain. The wage increases
under consideration were inplenmented in subsequent nonths and the UFW
was actually notified of themon Septenber 26, 1979. 1 n addition to
t he customary cease and desi st order and posting and mailing renedies,
we i nposed a nmakewhol e award in 8 ALRB No. 91 which, as noted therein,

over | apped the nakewhol e remedy previously ordered in Adm ral Packing.

Thereafter, in Carl Joseph Maggio v. ALRB (1984)

154. Cal . App. 3d 40, the Court of Appeal, Fourth Appellate District,

Di vision One, reversed our Admral Packing Decision and annull ed our

Order. It specifically found there was no substantive evidence to
support the Board's conclusion that the industry bargai ning group's
declaration of inpasse was a false one. To the contrary, the court
stated that, in actuality, "the parties [including this Respondent] had
reached an inpasse" in negotiations as of February 28, 1979. (Carl

Joseph Maggi o, supra, 154 Cal . App.3d at 62. )

Fol | owi ng the Maggi o deci si on, the Board sought remand of
the instant case, then pending before the court,? for reevaluation in
light of that decision. The notion for remand was granted on August
17, 1984.

Pursuant to the provisions of Labor Code section 1146, 2/

the Board has delegated its authority in this matter to a three-

¥ A petition for wit of review had been filed in this case on
January 19, 1983. Respondent noved that the court place this matter in
abeyance until the ruling in Maggi o i ssued.

2 Al section references herein are to the California Labor Code
unl ess ot herw se specifi ed.
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nenber panel . ¥

After an inpasse in negotiations has been reached, an
enployer is at liberty to institute unilateral changes in wages and
wor ki ng conditions consistent with its preinpasse bargaini ng proposals.

(Atlas Tack Corp. (1976) 226 NLRB 222 [ 93 LRRM1236] enforced (1st

Cir. 1977) 559 F.2d 1201 [ 96 LRRM2660]; Taft Broadcasting Co. (1967)

163 NLNRB 475 [ 64 LRRM1386], affd. (D. C. Cir. 1968) 395 F. 2d 622
[ 67 LRRM1408]; cf. SamAndrews' Sons (1983) 9 ALRB No. 24. ) As

the Maggi o court found that an inpasse in negotiations did, in fact,

exi st prior to Respondent's unilateral inplementation of the wage
increases in question here, and as all of the increases unilaterally

i mpl enent ed, except for the lettuce harvest piece rate, were at the
levels of its last proposals, our previous finding that Respondent
violated section 1153(e) by unilaterally increasing wage rates of
tractor drivers, irrigators, and |lettuce weeders and thinners, is
reversed. However, the unilateral increase of the |ettuce harvest

pi ece rate, which substantially exceeded Respondent's prei npasse wage
proposal, remains a violation of section 1153(e). (See, generally N.RB

v. Katz (1962) 369 U.S. 736 [50 LRRM2177].)%

¥ The signatures of Board nenbers in all Board decisi ons appear
wth the signature of the chairperson first, if participating,
foll oned by the signatures of the participating Board nenbers in order
of their seniority. Menber Carrillo took no part in the consideration
of this natter.

¥ In the instant case, no bargaining sessions, and hence no wage
di scussi ons, were held between February 28, 1979 and Cctober 30,
1979. On the Cctober date, the parties met, ostensibly to discuss
Respondent's proposal of Septenmber 26, 1979 to raise certain wages

(fn. 4 cont. on p. 4)
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The additional violations of section 1153( e) found in
8 ALRB No. 91 are unaffected by the Maggi o deci sion. These refusals
to bargain over the effect of the utilization of melon harvesting
machi nery, and the reinstitution of a pay advance system were based
on findings that the Union was not notified or given the opportunity
to bargain over such matters before the changes were nade. An inpasse
in negotiations will excuse unilateral changes in working conditions
wher e those changes have been proposed in the course of collective
bargai ning. However, where changes in working conditions are not
di scussed before their inplenentation, a finding of inpasse can have
no bearing on section 1153( e) violations resulting therefrom?

In sum reevaluating our Decision in 8 ALRB No. 91 as a

result of Carl Joseph Maggi o, supra, 154 Cal . App. 3d. 40, we find that

Respondent viol ated section 1153( a) and (e) of the Act by

unilaterally increasing its |ettuce harvest piece rate substantially

( fn. 4 cont. )

to the level contained in Respondent's preinpasse offer to the
Union. However, wages were not discussed at that mneeting.

In July 1979, Respondent raised the wages of its tractor
drivers and irrigators to a |l evel commensurate with its prei npasse
proposals, but to |levels sonewhat | ess than it had proposed the
previous February. In Cctober of that sane year, Respondent raised
the wages of |ettuce weeders and thinners, but again did not exceed
t he prei npasse proposal for those job classifications. At the
begi nning of the 1979-80 | ettuce harvest season, Respondent raised the
piece rate to 75 cents per box, an anmount clearly in excess of the
prei npasse proposal of 61 cents per box. The |lettuce harvest piece
rate is the only unilateral wage increase not affected by the court's
deci si on in Maggi o.

5 As discussed above, inpasse only provides a defense to unil ateral
changes which are consistent with preinpasse proposals. |f a change
is not proposed, its inplementation a fortiori provides a basis for an
1153( e) violation, the inpasse finding notw thstandi ng.
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in excess of its preinpasse wage proposal; by failing to notify the
Union and refusing to bargain about the effects of its decision to use
nel on harvesting nachinery in Cctober 1979; and by reinstituting its
pay advance systemwi thout notification to or bargaining with the
Uni on. ¢

As noted above, we inposed a bargai ni ng nakewhol e renedy in
8 ALRB No. 91 for the violations found, which overlapped the renedi al
nmakewhol e O der in Admral Packing, supra, 7 ALRB No. 43, subsequently

annul l ed by the Court of Appeal in Maggi o. The Board does not
custonmarily award full contractual nakewhol e in cases where discrete
section 1153( e) violations based on unilateral changes are found

(i .e., changes not instituted during active collective bargaining).

(See Holtville Farnms, et al. (1984) 10 ALRB No. 49 (wage increases and

delay in notifying about business cl osure); Lu-BEte Farnms, Inc.

(1985) 11 ALRB No. 20 (failure to nake health pl an paynents,
di scontinuation of bus service and failure to pay standby ti me); Bruce

Church, Inc. (1983) 9 ALRB No. 75 (wage increase in the absence of

bargaining i mpasse) .)

The record here does not permt finding a "course of
conduct™ which would, under a totality of circunstances standard,
indicate bad faith or surface bargai ning by Respondent. Accordingly,

we conclude that a full contractual nakewhol e remedy woul d

% |n addition to the defense of inpasse, Respondent raised ot her
defenses to the unilateral changes in 8 ALRB No. 91 (stri ke violence,
| oss of the Union's majority), which were rejected by the Board
therein. No reason appears for overturning those concl usi ons,
particularly in light of the Maggio court's findings that despite
evi dence of "serious strike msconduct which mght have excused a
suspensi on of negoti ations,"” Respondent continued to neet and bargain
with the Union during the course of such m sconduct.
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not be appropriate for the unilateral changes in this case.

(Holtville Farms, supra, 10 AARB No. 49.) Instead, we shall order
Respondent to nake whol e its enpl oyees for the | osses they nay have
suffered as a result of the unlawful unilateral changes?” and the
effects of the decision to use nel on harvesting nachi nery.

CRDER

By authority of Labor Code section 1160. 3, the
Agricultural Labor Rel ations Board (Board) hereby orders that
Respondent, Lu-Ette Farnms, I nc., its officers, agents, successors and
assi gns shal | :

1. Cease and desist from

(a) Mking unilateral changes in enpl oyees' wages or
terns or conditions of enployment without giving the United Farm
VWrkers of Arerica, AFL-A O ( UFW prior notice and an opportunity to
bar gai n concerni ng such proposed changes.

(b) Failing or refusing to give the UPWnotice and, on
request, an opportunity to bargain over the effects of the decision to
use machinery in its melon harvest.

(c) In any like or related nmanner interfering with,
restraining, or coercing any agricultural enployee in the exercise of
the rights guaranteed by section 1152 of the Agricultural Labor
Relations Act (Act).

' The wage increase brought Respondent's harvester rate to 75
cents, the well-publicized "Sun Harvest” and arguably " prevailing" wage
rate for that classification. If Respondent's wage increase, in fact,
brought its enployees up to the then prevailing rate, no nonetary
amount woul d be due them because of the wage increase. However, such
nmatters are best left for resolution at the conpliance proceedi ngs.
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2. Take the following affirmative actions which are
deemed necessary to effectuate the policies of the Act:

(a) UWon request, neet and bargain collectively in good
faith with the UFWas the certified exclusive collective bargaining
representative of its agricultural enployees regarding the effects of
the decision to utilize nelon harvesting nmachi nery and regardi ng ot her
uni | ateral changes in said enpl oyees’ wages and wor ki ng conditions, and
enbody any resulting understanding in a signed agreenent.

(b) Uoon request of the UFW rescind the wage
increase of the lettuce harvest piece rate which Respondent granted in
the 1979-80 harvest season.

(c) Make whol e its agricul tural enpl oyees for al
| osses of pay and ot her econom c | osses they have suffered as a result
of Respondent's unilateral wage change, reinstitution of its pay
advance system and failure to bargain over the effects of its
decision to use nmachinery in its nelon harvest, such anounts to be
conputed in accordance with established Board precedents, plus
interest thereon, conputed in accordance with our Decision and Oder in

Lu-BEte Farns, Inc. (1982) 8 ALRB No. 55.

(d) Preserve and, upon request, nake available to this
Board and its agents, for exam nation, photocopying, and otherw se
copying, all payroll records, social security payment records, tine
cards, personnel records and reports, and all other records rel evant
and necessary to a determnation, by the Regional Director, of the
makewhol e period and the amounts of nakewhol e and interest due under

the terns of this Oder.
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(e) Signthe Notice to Agricultural Enployees
attached hereto and, after its translation by a Board agent into al
appropriate | anguages, reproduce sufficient copies in each | anguage
for the purposes set forth hereinafter.

(f) Ml copies of the attached Notice, in all
appropriate |anguages, within 30 days after the date of issuance of
this Oder, to all agricultural enployees enployed by Respondent at
any tine between Decenber 1, 1979 and Novenber 30, 1980.

(g) Provide a copy of the attached Notice, in al
appropri ate | anguages, to all agricultural enployees hired by
Respondent during the twelve nonth period follow ng the date of
i ssuance of this O der

(h) Post copies of the attached Notice, in all
appropriate | anguages, in conspicuous places on its property for 60
days, the period(s) and place(s) of posting to be determ ned by the
Regional Director, and exercise due care to replace any Notice which
has been al tered, defaced, covered, or renoved

(i) Arrange for a representative of Respondent or a
Board agent to distribute and read the attached Notice, in all
appropriate |anguages, to all of its agricultural enployees on conpany
time and property at time(s) and place(s) to be determned by the
Regional Director. Followng the reading, the Board agent shall be
given the opportunity, outside the presence of supervisors and
managenent, to answer any questions the enployees may have concerning
the Notice or their rights under the Act. The Regional Director shal
determine a reasonable rate of conpensation to be paid by Respondent

to all nonhourly wage enpl oyees in order to
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conpensate themfor time lost at this reading and during the
guest i on- and- answer peri od.

(j) Notify the Regional Drector inwiting, wthin
30 days after the date of issuance of this Order, of the steps
Respondent has taken to conply with its terns, and continue to report
periodically thereafter, at the Regional Director's request, until
full conpliance is achieved.

Dated: February 25, 1986

JYRL JAMES- MASSENGALE, Chai r person

JOHN P. McCARTHY, Menber

PATRI CK W HENNI NG Menber
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