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DEA SI ON AND CRDER

O June, 21, 1985, Admnistrative Law Judge (ALJ)
Marvin J. Brenner issued the attached Decision in this matter.
Thereafter, Respondent, Sam Andrews Sons, I nc., tinely filed
exceptions to the ALJ's Decision and a brief in support thereof,
and CGeneral CGounsel filed a reply brief.

Pursuant to the provisions of Labor Code 11467 the
Agricultural Labor Relations Board (ALRB or Board) has del egat ed
Its authority in this matter to a three-nmenber panel.§/

The Board has considered the record and the ALJ's
Decision in light of the exceptions and briefs of the parties and

Yon March 19, 1985, the Regi onal D rector dismssed Charge
Nunbers 83- CE-148-D, 83- CE-236-D, 83- CE-264-D, 83- CE-265-D, 83-
CE-318-D, and 84-CE9-D.

Z'All section references herein are to the California Labor Code
unl ess otherw se specified.

¥ The signatures of Board Menbers in all Board decisions appear
wth the signature of the Chairperson first, if participating,
followed by the signatures of the participating Board Menbers in
order of their seniority. Chairperson Janes-Massengal e di d not
participate in this proceedi ng.



has decided to affirmthe rulings, findings and concl usi ons? of

the ALJ as nodified and to adopt his proposed Order with
modi fi cations.

Respondent operates two |arge ranches in the Bakersfield
area, Santiaga and Lakeview. In July 1981, approximtely 100-125
workers in all job classifications at both ranches went out on
strike. In July 1982, the United Farm Wrkers of Anmerica, AFL-CI O
(UFWor Union) nmade an unconditional offer to return to work on
behal f of the strikers. The first irrigators were recalled in My
1983. In June 1983, Respondent recalled a | arge nunber of
irri gators.y The unfair |abor practices alleged in the instant case
arose out of the recall of irrigators in 1983. &

Respondent takes exception to the ALJ's conclusion that it
discrimnatorily refused to rehire Juan Beltran in violation of

sections 1153( c) and (a) of the Agricultural Labor Relations Act

Y@neral Qounsel all eged that Respondent unlawful |y refused

toreinstate Martin Godi nez, Manuel Perez, and Fernando Franquez to
ni ght shift irrigation work because of their union activities. The
ALJ concl uded that there was no causal connection between the

enpl oyees' union activities and Respondent’'s action. He therefore
recommended dismssal of this allegation. As no exceptions were
filed to the ALJ' s findings and concl usi ons, we hereby adopt them
and dismss this allegation.

The conplaint al so al |l eged that Respondent unlawful |y refused to
rehire Ranon Navarro because of his union activities. The ALJ found
this allegation not supported by the evidence as General Gounsel
failed to show a causal connection between Navarro's union
activities and Respondent’'s failure to recall him No exceptions
were filed to the ALJ' s findings and concl usi ons and we therefore
adopt the ALJ' s recommendation that this allegation be di smssed.

YThe strikers were rehired pursuant to an order fromthe Kern
Qounty Superior Qourt.

—GIAII dates hereinafter refer to 1983.
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(ALRA or Act).

Respondent and General (ounsel presented contradictory
testinony of the operative facts leading to the refusal to rehire
Beltran. The ALJ nade crucial credibility resolutions in favor of
General Qounsel wtnesses Beltran and Franci sco Larios and agai nst
Respondent ' s personnel director Robert Garcia. The ALJ found
Grcia s testinony to be either confused or contradi ctory and found
hi m uncooper ati ve and excessi vely assertive. In contrast, he found
that Larios testified in a straight-forward nanner and denonstrat ed
good recol l ection for the details of the events in question. 7 aur
review of the record herein indicates that the ALJ's credibility
resol utions are well supported by the record as a whol e.¥ v
therefore adopt his findings of facts concerning the events | eadi ng
up tothe failure to rehire Juan Beltran.

Franci sco Larios was the president of the UFWs Ranch
Gmmttee at Respondent' s Bakersfield operations. S nce June 10,
when Respondent started recalling the irrigators by seniority, Larios

and Bel tran had several conversations pertaining to the

To the extent that credibi ity resolutions are based upon the the
demeanor of witnesses, we will not disturb themunless the clear
preponderance of the relevant evidence denonstrates that they are
incorrect. (Standard Dry Wall Products, Inc. (1950) 91 NLRB 544,
545 [ 26 LRRM 15373; Adam Dairy dba Rancho Dos Rios (1978) 4 ALRB No.
24.)

¥ Respondent correctly points out that Juan Beltran's decl aration
does not nention his conversation wth Francisco Larios and states
that he received his recall letter on July 1, rather than on June
30, as hetestified. V¢ note this omssion and i nhconsi stency but
nonet hel ess concl ude that the record as a whol e Slép orts the ALJ's
findings. Beltran's testinony is well corroborated by Fanci sco
Larios as to the crucia events.

12 ALRB No. 24



recall .Y o June 27, Beltran went to Los Angeles to visit a

brother. O June 29, he called Larios to ask whet her he had been
recalled yet. Beltran asked Larios to notify Robert Garcia that he
was available for work if recalled. Larios spoke to Garcia on June
30. Garciatold Larios totell Beltran to report for work at 6: 00
a.m the followng day. Beltran returned fromLos Angel es on June
30. He contacted Larios who rel ayed the nessage that he was to
report for work the next norning. Beltran reported for work at 6: 00
a.m thenext norning, Juy 1. However, Garcia inforned himthat he
woul d not be rehired as he had reported for work a day late. O July
4, Larios and Beltran both went to speak wth Garcia. Larios
remnded Garcia of their phone conversation on June 30. @rcia
responded that it was Beltran's responsibility to contact him not
Larios’. Wen Larios stated that he bel onged to the Ranch
Gmmttee, Garcia responded that "he di dn't acknow edge them"

The ALJ found that Respondent discrimnatorily refused to

rehire Beltran because of Beltran's association wth UAWacti vi st

%'n addition to the recall letters sent to the enpl oyees,
Respondent al so sent a letter to the UFWinformng it of the
strikers who were being recalled and requesting the Union's
assi stance in contacting those enpl oyees so that they could
respond to the recall.

Beltran's recall letter instructed himto report for work no |ater
than June 30, at 6:00 a. m. Beltran did not tinely receive his
recall letter since he had noved fromthe |ast address shown on _
Respondent's personnel records and had not informed Respondent of his
current address.

12 ALRB No. 24



Franci sco Larios.ly

Larios was a nmajor UFWactivist at Sam Andrews.
Two previous ALRB cases involved him Sam Andrews' Sons (1982) 8
ALRB No. 69 and Sam Andrews' Sons (1980) 6 ALRB No. 44. In the 1982

case, Garcia was found to have deliberately blocked Larios! rehire.

In the instant case, Garcia expressed dissatisfaction that Beltran
had chosen to rely on Larios as an intermediary. Garcia testified
that none of the other returning strikers had engaged Larios

assi stance.

W agree with the ALJ that Ceneral Counsel established a
prima facie case of discrimnatory refusal to rehire by show ng that
Bel tran engaged in protected activity, that Respondent had know edge
of that activity, and that there was a causal relationship between
the protected activity and Respondent's refusal to rehire.
Respondent's business justification for failing to rehire Beltran is
not convincing. It argues that Beltran was refused rehire solely
because he reported late for his recall. However, the credited
testimony establishes that Garcia gave Beltran a one-day extension
and that Beltran reported for work within that period. Garcia' s own
testinony also establishes that at the time Beltran reported for
work, his position had not been filled by another worker.

W concl ude that Respondent violated section 1153( c¢) and

(a) of the Act by discrimnatorily failing to rehire Juan Beltran

gz/Taking adverse action against an enpl oyee because of his or her

association with a union activist constitutes unlawful discrimnation.
(High & Mghty Farns (1980) 6 ALRB No. 34; Chanpion Parts
Rebui | ders, Inc. (1982) 260 NLRB 731 [ 109 LRRM1220].)
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Respondent's argunent in its exceptions brief concerning the
legitimacy of its recall letter to Beltran is not meritorious as it
fails to take into account the one-day extension Garcia granted

Bel tran

Respondent al so excepts to the ALJ's conclusion that it
unlawful Iy denied rehire to Denetrio Vasquez in June 1983.

Vasquez, an irrigator for Respondent since 1975, joined the
1981 strike and engaged in picketing activity. |In addition, he was
involved in other protected activity with other Sam Andrews' workers
who lived in conpany housing. These workers were involved in
superior court proceedings where the ALRB attenpted to bl ock their
eviction from conmpany housing by Respondent and to require Respondent
to repair or replace the housing.

Vasquez was never sent a notice of recall. Respondent's
position was that it had a policy whereby any worker known by it to
have been picked up by the Immgration and Naturalization Service
(I'NS) would not be rehired unless such worker could denonstrate
proof of legal inmmgration status. Garcia testified that in a
casual conversation with a representative of MKittrick Farns, it
was related to himthat Vasquez had been |iving there and had
recently been picked up by the INS. Vasquez' name came up during
t he conversation when the two were talking about housing problens.
Garcia testified that prior to this conversation, he had no reason
to doubt Vasquez! |egal immigration status. Having |earned that he
was not lawfully documented, Garcia did not send Vasquez a notice of
recal | .

After hearing that other irrigators had been recalled,

12 ALRB No. 24



Vasquez went to Garcia' s office to find out why he had not been
recalled. @Grcia responded that it was because he was not |aw ully
docunented. Grcia told Vasquez he would rehire himif he coul d
prove his legal status.

The ALJ found that Respondent's undocunent ed worker policy
was enforced very inconsistently. Respondent's own attorney
admtted this in her opening statenent. The record al so establ i shed
ot her incidents invol ving workers who were picked up by the INS and
subsequent |y rehired by Respondent. In addition, Vasquez' own
enpl oynent hi story shows that he too was previously picked up by the
INS and rehired thereafter.

The ALJ expressed doubt as to whet her the phone
conversation between Garcia and the MKittrick Farns' representative
ever occurred. Garcia could not renenber who the person was, when
the conversation took place, or howit arose. There was no
corroborating testinony fromanyone fromMKi ttrick Farns. However,
even assumng it did take place, the ALJ concl uded that the
conversation was a pretext for Respondent’'s failure to recal
Vasquez. \¢ agree.

The i nconsi stent enforcenent of the undocunented worker
policy as well as the context in which Respondent becane aware of
Vasquez' undocunent ed status support the conclusion that the
undocunent ed worker policy was a nere pretext for Respondent's
unlawful refusal to rehire. Garcia testified that Vasquez! nane cane
up in the context of the housing problens at MK ttrick Farns.
Respondent was wel | aware of Vasquez' involvenent wth the activity

related to the housing "probleni on its own premses and

12 AARB No. 24 7.



took the opportunity to discrimnate against himfor his involvenent
in that matter. Respondent's argument that its undocunented worker
policy is consistent with applicable federal immgration policy is

not persuasive as we are not passing on the nerits of the Conpany's
policy, but rather on whether Vasquez was denied rehire based on a

| egitimate application of that policy or for discrimnatory reasons.
(See Rigi Agricultural Services, Inc. (1983) 9 ALRB No. 31, where

the Board concluded that the respondent therein discrimnatorily

di scharged three workers even though the respondent claimed they were
di scharged pursuant to its policy of not hiring undocunented workers
or discharging workers who it |earned were undocunented.)

Respondent argues that the backpay and reinstatenent order
in the instant case should be limted to workers lawfully within the
United States. The Board has already addressed the issues raised by

Respondent's argunents in Rigi Agricultural Services, Inc. (1985) 11

ALRB No. 27, and we will not repeat that discussion here.
Respondent's argunments on the propriety of backpay and reinstatenent
orders for the discrimnatees in this case may be presented in the

conpliance stage of this proceeding. 1

W Nenber Carrillo does not joinin the Board s order of
rei nstatenent and backpay for discrimnatee Denetrio Vasquez since
the Board has not had the opportunity to eval uate the inpact of the
immgration reformbill recently enacted by Gongress. He believes it
IS inappropriate to order reinstatenent or backpay for an admtted y
undocunent ed wor ker w thout know ngly considering if and how t he new
| egislation affects the very ability of the Board to order such
renedies. By the tine the Board' s order reaches the conpliance
stage, the reinstatenent and backpay order wll al ready have becone
final and the only issue which wll remain is howto seek conpliance
wth the order.

12 ALRB No. 24 8.



A majority of the panel herein does not find sufficient
reason for wthhol ding the rei nstatenent and backpay renedy for one
of the discrimnatees inthis case. |f anything the newimmgration
reformbill enhances our ability to order such renedi es by giving
undocunented agricul tural enpl oyees greater neans by which they can
establish legal residency inthe United Sates. It thus becones even
nore unlikely that the Board' s Order woul d ever present an actual
conflict wth final action by the federal immgration authorities.

A ven these circunstances we should not rely on specul ative questions
concerning immgration status to deny the full protection of the Act
to any of the discrimnatees in this case.

RER

Pursuant to Labor (ode section 1160. 3, Respondent Sam
Andrews' Sons, I nc., its officers, agents, representatives,
successors, and assigns shal | :

1. GCease and desist from

(a) DOscouraging nenbership of any of its enpl oyees
inthe United FarmVWrkers of Arerica, AFL-A O or any | abor
organi zation by unlawful |y refusing to hire or rehire, or in any
ot her manner discrimnating agai nst, enployees in regard to their
hire or tenure of enpl oynent or any termor condition of enpl oynent
except as authorized by section 1153( ¢c) of the Act.

2. Take the followng affirmative actions which are
deened necessary to effectuate the policies of the Act:

(a) Imediately offer to Juan Beltran and Denetrio

Vasquez full reinstatenent to their forner jobs or equival ent

12 AARB No. 24



enmpl oyment, without prejudice to their seniority or other rights or
privil eges.

(b) Mke whole Juan Beltran and Denetrio Vasquez for
any | oss of pay and any ot her econom c | osses they have suffered as
a result of the refusal to rehire them reinbursenent to be nade
according to established Board precedents, plus interest thereon in
accordance with our Decision and Oder in Lu-Ette Farns, Inc. (1982)
8 ALRB No. 55.

(c) Preserve and, upon request, nake available to
this Board and its agents, for exam nation and phot ocopying, and
otherw se copying all payroll records, Social Security paynment
records, time cards, personnel records and reports, and all other
records rel evant and necessary to a determ nation, by the Regiona
Director, of the backpay period and the amount of backpay due under
the terns of this Oder.

(d) Signthe Notice to Agricultural Enployees
attached hereto and, after its translation by a Board agent into al
appropriate | anguages, reproduce sufficient copies in each | anguage
for the purposes set forth hereinafter.

(e) Mil copies of the attached Notice, in al
appropriate |anguages, within 30 days after the date of issuance of
this Oder, to all enployees enpl oyed by Respondent at its Bakersfield
operations fromJune 30, 1983, until June 30, 1984.

(f) Post copies of the attached Notice, in al
appropriate |anguages, for 60 days in conspicuous places on its
premses at its Bakersfield operations, the time(s) and place(s) of

posting to be determned by the Regional Director, and exercise

10.
12 ALRB No. 24



due care to replace any copy or copies of the Notice which nay be
al tered, defaced, covered or renoved.

(g) Arange for a representati ve of Respondent or a
Board agent to distribute and read the attached Notice, in all
appropriate |anguages, to all of its agricultural enployees of its
Bakersfiel d operations on conpany tine and property at tine(s) and
pl ace(s) to be determned by the Regional Drector. Follow ng the
readi ng, the Board agent shall be given the opportunity, outside the
presence of supervisors and nanagenent, to answer any questions the
enpl oyees nay have concerning the Notice and/or their rights under
the Act. The Regional Drector shall determne a reasonabl e rate of
conpensation to be paid by Respondent to all nonhourly wage enpl oyees
in order to conpensate themfor tinme lost at this reading and during
t he questi on-and-answer peri od.

(h) NMNotify the Regional Drector inwiting, wthin
30 days after the date of issuance of this Oder, of the steps
Respondent has taken to conply with its terns, and continue to
report periodically thereafter, at the Regional D rector's request,
until full conpliance is achieved.
Dated: Novenber 19, 1986

JORGE CARRI LLO  Menber

PATRIECK W HENNI NG Menber

GRECCRY L. QGONOT, Menber

11.
12 ALRB No. 24



NOTI CE TO AGRI CULTURAL ENMPLOYEES

After investigati nP charges that were filed in the Del ano Regi onal
Ofice, the General Counsel of the Agricultural Labor Relations Board
(Board) issued a conplaint that alleged that we, Sam Andrews' Sons,

I nc., had violated the law. After a hearing at which each side has
an opportunity to present evidence, the Board found that we did
violate the law by refusing to rehire Juan Beltran and Denmetrio
Vasquez. The Board has told us to post and publish this Notice. W
w |l do what the Board has ordered us to do.

W also want to tell you that the Agricultural Labor Relations Act
Is a law that gives you and all other farmworkers in California
these rights:

To organi ze yourselves;

To form join, or help unions; _

To vote in a secret ballot election to decide whether you

want a union to represent you

To bargain wth your enployer about Kour wages and

working conditions through a union chosen by a mgjority

of the enpl oyees and certified by the Board;

5. To act together with other workers to help protect one
anot her; “and _

6. To decide not to do any of these things.

= whE

Because it is true that you have these rights, we promse that:
WE WLL offer Juan Beltran and Demetrio Vasquez their |obs back
wi thout loss of seniority and pay them any noney they lost plus
I nterest because of our refusal to rehire them

DATED. SAM ANDREWS  SONS, | NC.

By:

Representative  Title
| f you have a question about your rights as farmworkers or about
this Notice, you nay contact any office of the Agricultural Labor
Relations Board. (nhe office is located at 627 Main Sreet, Del ano,
Glifornia. The tel ephone nunber is (805) 725 5770.

This is an official Notice of the Agricultural Labor Rel ations Board,
an agency of the Sate of Galifornia.

DO NOT REMOVE OR MUTI LATE.

12 ALRB No. 24



CASE SUMVARY

Sam Andrews' Sons, |nc. 12 ALRB No. 24

(LY Case Nbs. 83- CE-150-D
83- CE- 169- D
83- CE- 187-D
83- CE- 207-D
83- CE-234-D

ALJ DECI SI ON

The ALJ found that SamAndrews' Sons, |nc. (Respondent) did not
unlawful |y refuse to rei nstate enpl oyees Fernando Franquez, Mrtin
Godi nez, and Manuel Perez to night shift irrigation work because of
their union activities, as alleged in the conplaint. He concluded
that there was no causal connection between the enpl oyees' union
activities and Respondent's actions. Additionally, the ALJ found
there was no causal connection between Ranmon Navarro' s uni on
activities and Respondent's failure to rehire him The ALJ thus
recommended dismssing this allegation.

The ALJ al so found that Respondent unlawfully refused to rehire Juan
Bel tran because of his union activities and his association wth a
strong union adherent. He also found that Respondent's refusal to
rehire Denetrio Vasquez was discrimnatory. The ALJ concl uded t hat
Respondent's reliance on its undocunented worker poli CK as the
reason not to rehire Vasquez was pretextual and that the real reason
was Vasquez' concerted and union activities.

BOARD DECI Sl ON

The Board affirned the findi ngs and concl usi ons of the ALJ and
adopt ed hi s proposed Oder wth nodifications.

* * *

This Case Summary is furnished for information only and i s not an
official statenent of the case, or of the ALRB.

* * *
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STATEMENT OF THE CASE

This case was heard by ne on March 18, 19, 20, 21, 22 and 25
1985 in Bakersfield, California. The Gonplaint was based on charges
filed by the Uhited FarmVrkers of Arerica, AFL-A O (hereafter
referred to as "Union" or "UW) between June 22 and July 22, 1983.
The original Gonplaint was filed on Decenber 4, 1983, followed by the
Frst Arended Gonplaint, filed on January 29, 1985. Won the entire
record,y i ncl udi ng ny observation of the deneanor of the w tnesses
and after careful consideration of the argunents and briefs submtted
by the parties, | nake the fol | ow ng:

FI ND NG G- FACT

. Jurisdiction

Respondent was and is engaged in agriculture in the Sate of
Galifornia wthin the neaning of section 1140.4( c) of the Agricul tural
Labor Rel ations Act (hereafter " Act "), as was admtted by Respondent
inits Answer. Accordingly, I so find.

Respondent al so admtted, and | find, that the UPWwas and is
a labor organization wthin the neaning of section 1140.4(f) of the
Act and was and is the excl usive bargai ning representative of
Respondent' s agricul tural enpl oyees.

Respondent admtted the supervisory status of Robert

Garcia, John Perez, Pete Espinoza, and Angel (onzal ez.

1. Hereafter, General (ounsel's exhibits will be
indentified as " G. C. "7 Respondent's exhibits as "Resp' S__
“ References to the Reporter's Transcript will be noted as
(Vol urme: page).




1. The Alleged Unfair Labor Practices Z

The First Amended Conpl aint alleges that Respondent through
its supervisory personnel violated sections 1153(a), (c), and (d) of
the Act by refusing to rehire Juan Beltran, Denetrio Vasquez, and Ranon
Navarro because of their union and protected concerted activities and
for the same reasons changing the job assignments and reducing the
wages of Martin CGodi nes, Manuel Perez, and Fernando Franquez by
refusing to transfer themto the night shift irrigation crew

I11. The Business Qperation

In Bakersfield Respondent runs two ranches, Santiaga and
Lakeview, which are close in proximty to one another. Santiaga has
9,000-10,000 acres while Lakeview contains around 3,500. Cotton,
| ettuce, carrots and nelons are grown at both ranches. There are
separate supervisors for each ranch, but they are admnistered as one.
There is only one seniority list for both ranches. (1:11-14.)

Robert Garcia is the Drector of Labor Relations and has been
so since 1979. He reports directly to the three partners, Don, Fred
and Bob Andrews. Al supervisors report to him (I:10-11.)

The irrigation department has two main supervisors, one for
the Santiaga Ranch, the other for Lakeview. John Perez heads up the
Santaga operation. He has been a supervisor since approximtely 1977.
There are around 5 or 6 forenen under him Pete Espinoza, the Lakeview

supervisor, came to work for the partnership in March

_ ZThe Gener al Counsel di smssed Charges 83-C=318-D on the
first day of the hearing (Paragraphs 10 and 11 of the First Amvended
Qnplaint). (1:1.)



of 1982 but worked with the tractor drivers. In April or May of 1983,
he began working in irrigation. There are approxi mately 3 forenen
under him Frank Castro, who no |longer works for Respondent, was an
irrigation supervisor between 1977 and either 1982 or 1983. (1I:11,
15-16.) Irrigators are not assigned to one ranch or the other
indefinitely, but usually stay for |ong periods on just one particul ar
ranch. (1:68-69.)

V. The Srike

In July of 1981, approxi mately 100-125 workers in all job
classifications at both ranches in Bakersfield participated in a
strike. O theirrigators, all but a very fewdid not participate. The
strike lasted until July of 1982 when the UFW on behal f of all the
strikers, made an unconditional offer to return to work. A second
offer was nade in ctober of 1982. Respondent commenced reinstating
strikers by order of seniority in Septenber or (ctober of 1982 and
continued to do so as needed, gradually over a period of tinme. The
first irrigators —just two workers —were cal |l ed back in My of
1983. The rest of the irrigators were called back in June, begi nning
with alarge recall on June 8. No strike replacenents were |aid of f
specifically to make roomfor the returning strikers. (1:36 .)

Recal | ed strikers were sent two letters, one by registered
nail and in case the letter was not signed for, one by regular mail,
(1:33-36; M:2-6.) Robert Garcia testified that the response tine was
only seven days as it was a critical time of the year when the
irrigation had to be started at once; and the UFWand ALRB had

represented that the striking enpl oyees had made coomttnents that



they were ready immedi ately to respond to arecall. (VI:6-7.) Letters
were sent to the last known address that Respondent had on file.
Respondent' s work manual provided that the enpl oyee had the
responsibility to keep Respondent abreast of his/her nost recent
address. (VI:5.) (G.C. 2.) Al strikingirrigators had been
recal l ed by Decenber 27, 1983. (VI:107.)

V. The Alleged Refusals to Rehire

A The Refusal to Rehire Juan Beltran Al egation
1. The Recal l

Juan Beltran first started working for Respondent in
Decenber of 1979 as an irrigator at the Santiaga Ranch. Hs first
supervi sor was John Perez, and he was |ater transferred to Frank
Gastro.

Beltran did not receive tinely notice of his recal 1Y as he
had noved fromthe | ast address shown on Respondent's personnel
records, to which the recall was sent, and had negl ected to inform
Respondent of his newaddress. (11:4-6, 15.) Instead, Beltran becane
aware that Respondent had begun to recall sone strikers wth higher
seniority than he through chief URWrepresentative Franci sco Lari os.
(I'l1:15-16, 47-50.) Beltrantestified that he travelled to Los Angel es
on June 27, 1983 to visit a brother. On June 29, while in Los
Angel es, he called Larios. He testified that he did this because he
knew they were calling back strikers, and he wanted Larios to notify
Personnel Director Robert Garcia that he was available for work shoul d

he be recalled at that tine and that he

3. Beltran's letter of recall requested r(li

to report
| ater than Thursday, June 30, 1983 at 6: 00 a. m. " :

m e
G.C. 4.)



woul d return to Bakersfield to accept the job. Beltran testified that
he did not call Respondent's offices hinself because he didn't have
the tel ephone nunber. Having spent 2-3 days in Los Angeles, Beltran
returned to Bakersfield on June 30, arriving in the late afternoon,
around 5:00 - 5:30 p. m. (11:6-8, 15-18, 24, 50.)  Beltran testified
he al so spoke to Larios around this tine and that Larios told himthat
he had been cal l ed back and for himto report for work the very next
morning. (11:8, 24.)

Beltran testified that the next norning, July 1, at 6:00
a. m., hereported to work but was told by Garcia that he had m ssed
the report date and would not be rehired. According to Beltran, he
expl ai ned that he was not aware of the recall |etter because he was no
|l onger living at the address to which it was sent but that he had told
Larios to notify him(Garcia) that he was ready to go back to work.
Garcia is alleged to have said at that point that it was not Larios'
responsibility but Beltran’s to get in touch with him (11:25.)

Beltran further testified that about 3 or 4 days later,
July 3 or July 4, he went to see Garcia again, only this tine
acconpani ed by Larios, and that Larios rem nded Garcia that he
notified himthat Beltran was available to come back to work.
However, Garcia again comented that it had been Beltran's
responsibility and refused to reinstate him (11:26.)

Beltran testified that he thought it was May of 1984 when he

called Garcia again and requested a job but was told there were



none. ¥ when Beltran nentioned his seniori ty, Garcia told himhe

didn't have any and hung up.il (11:13.)

Franci sco Larios has been the UFW s Ranch Comm ttee President
from1977 to the present (11:43-44). Larios testified that between
June 10 and June 30, 1983, he had had 5 or 6 conversations with
Bel tran concerning the possibility of Respondent's recall of the
strikers. During one of those conversations, Larios told Beltran that
those who had nore seniority than he had al ready returned and that
possibly, sometime in July, he would likely be called back to work.
(1'1:50-52.) Larios testified that either on June 28 or 29 Beltran
called himfromLos Angeles to ask if he had been recalled and Larios
told himhe didn't know, at which point Beltran requested that he tell
Garcia he would only be out of town for a short time, that he wanted
his job back, and woul d cone back to work. (11:34.)

Larios recalled the date of June 30 as being a day he was
injured at work and that on that date he had the tine to speak with
Garcia about Beltran. (11:56.) Larios testified that in a tel ephone
conversation at 9: 00 or 10:00 a. m. he told Garcia that "Juan Beltran
had called nme and told me that if he called himthat, yes, he did want

this job, but upon his return he wanted to start" (sic) (I1:35) and

that:

Then Bob told ne, "Wy didn't you call me before? | told him

"Well, the thing is that | was working, | did not have a

chance.' He said, 'Well, where are you right now, then? | told

him "Well, the thingis |'ve got, | was injured and

4, Garcia testified it was January 4, 1984 (VI:20-21.) Since

the time Beltran filed unfair |abor practice charges, July 12, 1983
(G.C. I (c)), there have been newhires (VI:103).



| " mcaling you fromny hone.” Then he told ne, ' Wl I,
it's all right. Juan Beltran hasn't reported to work."' He
said, 'Tell him to report tonorrow." (11:35)

It was in this conversation, according to Larios, that he
found out for the first time that Respondent wanted to recall Beltran
towrk. (11:52.) But he could not tel ephone Beltran in Los Angel es
because his brother did not have a tel ephone there. (11:56.)

Late in the afternoon of that sane day around 5:00 or 5: 30,
Lari os was contacted by Beltran who had just arrived back from Los
Angel es. Beltran asked himif he had heard anything about the job, and
Larios replied that he had spoken to Garcia who had said that he
(Beltran) should report tonorrow (I1:35, 56-57.)

After being inforned by Beltran that he had not been allowed
to work on July 1, Larios met with Garcia and Beltran on July 4.
Larios testified that he rem nded Garcia that he had spoken to himon
the 30th and been reassured that Beltran woul d have a job when he came
back and that there wouldn't be a problemat which point Garcia
responded that it was not his (Larios') responsibility, that it was
Beltran's responsibility to have notified him Larios testified he
pointed out to Garcia that he (Garcia) knew he was on the Ranch
Committee and that Commttee nmenbers had been the ones who were serving
as conduits of information. According to Larios, Garcia said that "he
did not acknow edge us. " (11:36.)

Finally, Larios testified that there had been other
situations in which individuals were allowed to return to work beyond
the stated cutoff time. Toribio Reyes, a non striker, was laid off

fromhis irrigation job on Cctober 4, 1983 and was al | owed



to report one week late for his recall on May 18, 1984 instead of My
11. (11:53-54.)

Robert Garcia testified that a June 23 recall notice to
Beltran was sent both by registered and regular mail to the |ast known
addr ess appearing on Respondent's records and that there was never any
I ndi cation fromany other source that Beltran was |living at another
address. (VI:8-9.)

As an adverse wtness for the General Counsel, Garcia could
not recall whether it was July 1 or 4 that Beltran responded to the
recall by neetingwthhim (1:49.) (e week |ater, however, as a
w tness for Respondent, Garcia testified that he was sure it was on

July 4 when Bel tran, acconpani ed by Franci sco Lari os,él

net with him
(VI:88.) Guciatestified there was only one neeting wth Beltran, not
two. "

As an adverse wtness for General Counsel, Garcia testified
that he refused Beltran's rehire because he arrived after the recall
date despite the fact that no one had filled Beltran's job and that
ohters were recal | ed subsequently. (1:50.) Qnice again, one week
later, as a wtness for Respondent, Garcia testified that there were no
openi ngs avai | abl e when Beltran showed up with Larios and that he told
themthat "there was no work at this particular tine" (VI: 17, 9.)
Garcia further testified that he never offered reinstatenent to Beltran
thereafter (M:21-40.)

As regards Larios' testinony that Garcia had said it was

5. Girciatestified that Beltran was the only recal |l ed
striker of the 40-50 that returned in June of 1983 that utilized the
services of Larios as a Lhion representative. (VI:90.)



okay for Beltran to report one day late, Garcia testified that it was
possi bl e that someone indicated that either Beltran or Larios called
him about Beltran being one day late (VI:16). Next he admtted the
possibility that such a notification may indeed have been nmade. ".
. He nmay have called us, but | can't renenber who he called or
notified that he was going to be —not going to be able to respond to
the Company's recall . . . ." (VI:17-18.) But later his testinony
suggested that Beltran did not notify Respondent that he would be late
until one day after he was supposed to show up:
| think we discussed (at the July 4 neeting) that he did not
report on tine and that evidently he called one day late. |
suppose, yeah, yes, that he reported or came by or advised us
one day after the recall notice or the day that he was supposed
to respond to recall, or be there, present hinself. He was at
leat one day late. (VI:17.) (Parenthesis added.)

Then Garcia testified that Beltran admtted at the July 4
meeting that he called on July 1, one day late. (VI:18.)

Finally, Garcia testified that he had no recollection of
either Larios or Beltran calling on July 1 or at anytine prior to
notify himthat Beltran would be unable to nake the June 30 recall and
also testified that no claimwas ever made at the July 4 neeting that
any such notification occurred prior to July 1. (VI:19, 90-91.)

According to Garcia, had Beltran notified Respondent prior to
his "cutoff date", he would have been reinstated provided he had a
valid reason for not being able to showup on tine. (VI:40-41.) Garcia
gave two exanpl es of others who had been allowed to return to

Respondent's enpl oy even though they were late for their recalls,
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e.g., Isabel Canpos, a striker, recalled on June 21, 1983 but unabl e
to show up on tine because of the hospitalization of his daughter (see
Resp.'s 9, 10 and 11) and Toribi o Reyes, a non-striker, who failed to
show up for his January, 1984 seasonal recall because Respondent had
sent his notice to the wong address. (VI : 40-45, 50-54, 72-73.)

2. Uhion Activities

Beltran was one of the strikers and engaged in

pi cketing activity wth others, sonetines as many as 160. Wile
pi cketing Respondent's offices, he testified that he was observed by
supervi sors Castro, Perez, and Al varez because they greeted him
personal |y as they passed by. (11:3-4, 14-15.)

Garcia testified that he was aware that during the strike
Bel tran attended nunerous court proceedings in Superior Court and ot her
hearings as well in which the UFWand ALRB were invol ved.
(VI:12.)

3. Analysis and Concl usions of Law

It is the general rule that to establish a prina facie
case of discrimnatory refusal to hire, the General Counsel nust show by
a preponderance of the evidence that the enployees were engaged in
protected concerted activity, that Respondent had know edge of such
activity, and that there was sone connection or causal relationship
between the protected activity and the subsequent failure or refusal to
hire. (Anton Caratan & Sons (1982) 8 ALRB No. 83, citing Jackson and
Perkins Rose Conpany (1979) 5 ALRB No. 20.)

In addition, the General Counsel nust ordinarily show t hat

-11-



the all eged discrimnatee(s) nade a proper application for enpl oynment
at a time when work was avail able and was not hired because of his/her
protected concerted or union activity. (Kyutoku Nursery, Inc. (1982)

8 ALRB No. 98, citing Prohoroff Poultry Farms (1979) 5 ALRB No. 9 and

Qunarra Vineyards, Inc. (1981) 7 ALRBNo. 17.) (Once a prina face

case has been established, the burden of producing evidence to show it
woul d have reached the same decision absent the enpl oyee's protected
activity shifts to the Respondent. (N shi Geenhouse (1981) 7 ALRB No.
18; Wight Line, Inc. (1980) 251 NLRB 150, 105 LRRM1169.) The

burden on Respondent at this point is:

. . to rebut the presunption of discrimnation by producing
evi dence t hat plaintiff was rejected for a |legitimte non-
discrimnatory reason. The defendant need not persuade this
court that it was actually notivated by the proffered reasons.
(CGtation omtted.) It is sufficient if the defendant's
evi dence raises a genuine issue of fact as to whether it
discrimnated against the plaintiff. (Texas Departnent of
Community Affairs v. Burdine (1981) 450 U. S. 248, 101 S. Ct .
l{889151094 Lclnt;ed in Martori Brothers Distributors (1982) 8 ALRB

: , p. 4.

Shoul d the Respondent carry this burden, the General Counsel nust then
prove by a preponderance of the evidence that the reasons advanced by
t he Respondent were not true reasons, but were a pretext for

di scrim nati on. &/

Thus, the Respondent's burden is the burden of going
forward with evidence, not the burden of proof, which always renains

with the General Counsel. (Martori Brothers D stributors v.

Agricul tural Labor Relations Board (1981) 29 Cal. 3d

_ 6. The General Counsel wll succeed in this: "[Either
directly by persuading the court that a discrimnatory reason nore
likely notivated the enpl oyer or indirectly by show ng that the
enpl oyer's proffered explanation is unworthy of credence.” (Burdine,
supra, 101 S. Ct. at 1095.)
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721, 175 Cal.Rotr. 626; Paul W Bertuccio (1982) 8 ALRBNo. 39.)

Essentially then, the standard approved by the ALRB is that
the General Counsel nust prove that the enpl oyer woul d not have taken
the adverse action agai nst the enpl oyee "but for" the enpl oyee's

protected activities. (Mrrill Farns (1982) 8 ALRB No. 4. The

overall attitude of an enployer towards a union and its nenbers can
prove a hel pful backdrop agai nst whi ch specific conduct can be
evaluated. (Abatti Farns, Inc. (1981) 7 ALRB No. 36; Paranount Cap Mg.
M. v. N.L.R.B. (8hdr. 1958) 260 p.2d 109, 113, 43 LRRVI2017.

The General CGounsel nade a prina faci e case whi ch was not
rebutted by Respondent's evidence. To begin with, |I have resol ved
crucial credibility questions in favor of General Counsel's w tnesses.
Such questions invol ve whether Larios, in fact, secured for Beltran an
extension of one day in which to report for work, as Garcia's words, as
reported by Larios, certainly infer, when Beltran did report, and how
nany neetings were held with Garcia. Larios testified that on June 30
he called Garcia and told himthat if called, Beltran wanted his job
back. (Neither Larios nor Beltran was aware that a recall notice from
Beltran had been sent.) Garcia told himthat Beltran had not yet shown
up but that it was all right to have hi mreport the next day, July 1.
Beltran testified that Larios told himon June 30 to report for work
the next day, which he did, and that after being deni ed enpl oynent by
Garcia that day, net with himagain around July 4, acconpani ed by
Larios. Garcia, however, denied there was nore than one neeting. He
al so deni ed he gave Beltran permssion to report one day |ate and

deni ed t hat
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either Larios or Beltran even made such a claimat the neeting.

| credit Larios' and Beltran's versions. Larios testified in
a straightforward nanner, denonstrated a good recol |l ection for the
details of the event in question, and renai ned consi stent throughout.
He woul d have renenbered that his conversation wth Garcia occurred on
June 30 as that was the date he got injured. Beltran was honest and
convinced ne of his sincerity. In contrast, Garcia' s testinony was
often either confused or contradictory. At tines he was uncooperative
and excessi vely assertive. Though superficially collected, a certain
anger seet hed under the surface.

Garcia at first testified the nmeeting occurred on July 1 or
July 4, then said he was sure it was July 4. | believe neetings

occurred on both days.z/

If there were but one neeting, why would it
have been necessary for Larios to attend it since so far as he knew,
Bel tran had gone back to work on July 1 pursuant to the understandi ng
he thought he had wth Garcia? It was only when Garcia repudi ated the
deal —no doubt to enbarrass Larios, infra, —that it becane
necessary for Larios to acconpany Beltran to a neeting arranged a few
days later, July 4, to try and find out what had gone w ong.

Garcia' s testinony is confusing. He acknow edged t hat
soneone rmay have called to notify himthat Beltran woul d be late, then
stated only that such a claimwas nade, after previously testifying

that no such claimwas nade. Later, he testified that

7. Beltran was not the only returning striker wth whom
Garcia net on both days. Garcia admts, infra, to neeting with
anot her all eged di scrimnatee, Ranon Navarro, on both July 1 and July
4,
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Beltran did notify Respondent he would be |ate but that was on July 1,
one day after he was supposed to have presented hinself for work.

Garcia' s description of this whol e event was inarticul ate and
nakes very little sense. |If Beltran (or Larios) had cal |l ed Respondent
on July 1 to announce that he was going to be "one day | ate, " why did
he wait until July 4 before show ng up? O did Garcia understand the
"one day late" reference on July 1 to nean that Beltran woul d report
for work on July 2? If so, why wasn't there any di scussion of this
date at the neeting?

O the other hand, if this testinony is seen in the context
of the July 1 neeting between Beltran and Garcia (and not the July 4
one between Beltran, Garcia and Larios), it nakes nore sense and
corroborates Beltran's version. Meting with Garcia on July 1, it is
very likely that Beltran woul d have used the expression "one day | ate"
toindicate that he was told by Larios on the preceding day that it
woul d be all right for himto report to work the fol |l owi ng norning,
July 1, one day late. (See Garcia' s notes of the July 4 neeting, G. C.
24.)

Though at first glance it mght be difficult to di scern what
Garcia was up to telling Larios that it would be all right if Beltran
reported one day late only to change his mnd the next day, the answer
can be found not so much in the relationship between Garcia and Bel tran
but in the one between Garcia and Larios. Larios, as has been poi nted
out, was for a considerable period of time the ngjor UFWactivi st on
the property in his capactiy of President of the Ranch Commttee. In
Sam Andrews' Sons (1982) 8 ALRB No. 69, the Board affirned the ALJ

and found that Respondent
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violated sections 1153(a), (c) and (d) of the Act by refusing, during
the spring of 1981, to rehire Larios because of his UFWactivity and
his testinmony at a prior ALRB hearing. Specifically, the ALJ had found
that Garcia had intended and did, in fact, block Larios' rehire as an
irrigator by telling himthat there was no work available and by
failing to point out to himthe proper procedures available to secure
empl oyment. ALJD, pp. 11-12. After the Court of Appeal had affirmed
the Board's decision regarding Larios’ discrimnatory 1979 layoff in
anot her case (see footnote), Larios tel ephoned Garcia to ask about his
reinstatenment. But Larios was "reproached" by Garcia and informed
there were no irrigation openings. ALJD, p. 13. The ALJ concl uded

t hat Respondent, through the actions of Garcia, showed that "it had no
desire whatsoever to have Larios return to its enploy in any capacity.
The whol e scenario surrounding the so-called offers of reinstatement

i ndi cates a design to nake the offers difficult or inpossible to

accept."@

ALID, p. 19.

8. Besides Garcia' s unlawful acts against Lari os,
Respondent' s ani nus agai nst hi mand what he represented has been found
to exist on at least three other occasions. |In the sane case as above
(8 ALRB Nb. 69), Respondent's partner, Fred Andrews, was found to have
followed Larios' car closely for a long distance in his ow car as the
|atter departed the ranch. The ALJ found that Andrews' "long and
persi stent autonobile pursuit of Larios create( d) a strong Inference
that Respondent was determned to di scourage and restrain Larios from
seeking rehire' and that such actions were clearly calculated to
intimdate him ALJD pp. 20-22.) The ALJ concl uded that the only
| ogi cal basis for such discrimnatory treatnent was his UFWactivity
and his seeking redress fromthe ALRB agai nst Respondent. In Sam
Andrews' Sons (1980) 6 ALRB No. 44, the Board found that Respondent's
failure to recall Larios was because of his strong Ui on support. (He
had recorded for radi o a pro- U”Wcanpai gn nessage i n which he
identified hinself as an enpl oyee of

(Foot not e conti nued----)
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Garcia's prior disdain for Larios (and workers' protected
rights in general) was also shown to exist here by the testinony
regarding Garcia's dissatisfaction that Beltran had decided to use
Larios, the UFWrepresentative, as a conduit of information to him
regarding Beltran's availability for work. Larios was irked that
Bel tran had not gotten in touch with himpersonally and had chosen
instead to use Larios, the only returning striker apparently to have
done so.

Finally, even assumi ng arguendo that Garcia had not consented
to Beltran's being one day late, Garcia's decision not to rehire him
after he reapplied for work just one day after the cutoff date is
highly suspect and suggests a discrimnatory motive. In the
first place, Garcia testified that at the tine Beltran applied for

work he had not yet filled that position with another wor ker . ¥

This is understandabl e since Beltran reported for work at 6: 00 a. m.
the very next day. Ws not the purpose of having a cutoff tine by
which to report to work, as Garcia so often remnded us, to insure an
orderly return of enployees so that Respondent woul d have sone idea of
how many people were going to be available for work? If this were so,

then returning one day |ate and not being allowed to

(Footnote 8 continued----- )

Respondent.) Respondent's anti-union aninus was said to hel p establish
Respondent's motivatjon. And finally, in SamAndrews’ Sons (1979) 5
ALRB No. 68, Larios® two-week suspension for mssing work to attend a
UFW Const i tutional Convention was found to be violative of the Act as
"widely disproportionate to the puni shment nornaII% gi ven when a

wor ker m sses work without permssion.” ALJD, p. 17.

. 9. G@rcia' s attenpt one week later to deny this fact is not
credited.
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cone back when no replacenent had yet been hired indicates not so nmuch
a forfeiture of recall rights on the part of the enployee as it does a
vi ndi ctiveness and mean spiritedness on the part of Respondent's

representatives. 10/

This is particularly troubl esome in view of
Garcia's testinony that he observed Beltran attend the court
proceedings leading up to the recall and that he heard the UFW nake
representations on his (and others) behalf that he was ready to return
to work.

| find that there was a causal relationship between Beltrans
protected activity, including his association with UFWrepresentative
Larios, and Garica's refusal to rehire him This conclusion is
supported by Respondent's (and Garcia's) prior history of anti-union
ani mus. ' 1 al'so am not per suaded by Respondent's busi ness
justification for not rehiring Beltran because he showed up one day
late. | recomend that Respondent be found in violation of section
1153(c) and (a) of the Act.

B. The Refusal to Rehire Demetrio Vasquez Allegation

1. The Undocunented Wrker Policy

CGarcia testified that ever since his enploynent with
Respondent commenced in 1979, his intent has been to create a stable

work force consisting of docunented workers. To acconplish this

10. For exanple, Garcia's statenent to Beltran on July 4
that "there was no work at this particular tine" (VI: 17) was obviously
an untruth as Respondent was still in the process of calling back
workers fromthe strike.

11. | have taken admnistrative notice of the follow ng
Board deci sions finding anti-union aninus on the part of Respondent: 11
ALRBNo. 5 10 ARBNo. 11, 9 AARBNo. 24, 9 ARB No. 21, 8 ALRB N\b.
87, 8 ARBNo. 69, 6 ARBNo. 44, 5 AARB No. 68 and 3 ALRB No. 45.
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result, he enbarked upon the enforcement of a policy under which a
wor ker known by Respondent to have been picked up by the Inmgration
and Naturalization Service (hereafter "1 NS") would not be rehired

unl ess legal proof of inmgration status could be denonstrated.
However, proof of status would only be required once Respondent
received notice that an enployee mght not be in this country legally;
Garcia testified that he woul d not go through each individual file to
determne if any one enployee were legal or not. (1:37-42; VI:69.)

Garcia at first testified that he was not famliar wth
Respondent' s undocunent ed worker policy before he conmmrenced wor ki ng
there, later testified that what he inplemented had al ways been the
policy, only that it had not been taken seriously nor enforced before
he cane on the scene. (1:37-42; VI:67.) In any event, Garcia
testified that upon his arrival, he began instructing the supervisors
about the policy and told themthat he wanted to be inforned if any
enpl oyee were every picked up by the INS. (I1:43; M:67-68.)

In addition to the undocunented worker policy, Respondent for
many years had required new hires to fill out an enpl oyee personne
formin which they were asked questions about their immgration status.
(Resp's 7. ) For exanple, each applicant was asked to state if he/she
were a U. S Ctizen and could produce proof of citizenship. O
applicants were asked for their green card nunber. Yet strangely,
according to Garcia, no worker was actually asked to produce the
request ed docunentation, as apparently the applicant's response on the

personnel formwas just taken at face
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val ue. 22 And once someone was hired and worki ng for Respondent, no

further inquires were made as to his/her |egal status unless

actual ly picked up by the INS. (1:37-42.)

2. Vasquez's Enployment History

a. The Oiginal Hring

Demetrio Vasquez was enpl oyed by Respondent as an
irrigator in 1975. As was the case with all new hires, he was asked
to respond to questions and to sign a personnel form(G. C. 10). As
Vasquez cannot read, supervisor Frank Castro asked himthe questions
fromthe form and Vasquez answered. Though he recalled telling Castro
his date of birth, age, and nunber of dependents and watching Castro
wite the information down, he denied that Castro asked hi many
questions about his citizenship or immgration status. 13/
(1:67-68, 88, 107.)

b. Previous INS I nvol venent

Vasquez testified that prior to Respondent's
refusal to rehire himin June of 1983 allegedly because of his having
been picked up by the INS during that same tine frame, infra, he had two
previous run-ins with that agency. Vasquez testified that towards the

end of 1977 or the early part of 1978 in the

12. According to ex-irrigation supervisor Frank Castro, if
an applicant indicated he had a green card, he (Castro) would just
take down the information required on the back side of the application
(Resp's 7), take the applicant's word for it, and conduct no further
inquiries. (V:25-32.)

13. Castro testified that his practice was to ask the
applicant all the information on the card, to wite the responses down,
and then to read back everything he had witten down to the applicant
totest its accuracy. (V:7-9.) GCastro alsotestifiedthat he coul d
not recall any applicant ever indicating to himthat he was not a
citizen or did not have any papers. (V: 25-32.)
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presence of Castro and another foreman, Francisco Reyes, he was picked
up by the INS at 7:00 a. m. while at work and m ssed about a week. Upon
his return, Castro re-enployed him (1:90-92.) However, on February
6, 1978, Castro discharged himfor having a "falsel . D." (G. C.

11). Castro testified that he concluded that since Vasquez had been

pi cked up by the INS, he nmust have submtted fal se informtion
regarding his inmgration status on his personnel formwhen he first
applied for work in 1975 (V: 10-11). But despite this termnation,
Vasquez was put back to work 3-4 weeks later after Castro visited him
at Respondent's trailers, where he was still living, and rehired him
(1:95-96.) Vasquez testified that neither

Castro nor any other supervisor ever asked himfor proof of

14/

immgration status prior to the rehire.= Later that same year,

Cct ober 6, 1978, Vasquez submtted to Respondent an updated address
form(G. C. 12) in which he used as his social security nunber the

i dentical nunber which he had used at the time of his February
discharge. (G.C. 11.)

Vasquez also testified that in February of 1981 he was picked
up again by the INS while working about 9: 00 in the morning and m ssed
work only for the rest of that day. Wen he returned to work, he
notified Castro who indicated that he was already aware of the
immgration trouble and that it was okay for himto report to work the

follow ng day. Vasquez was not paid for the work he m ssed

14. Castro testified that he was forced to rehire Vasquez by
order of his supervisor, the superintendent of the ranch at that tine,
Eglfres Al varez, who, according to Castro was Vasquez's uncle. (V:12-
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during the tine the INS had himin custody— (1:90.)
3. The Application of the Policy to Denetri o Vasguez | n 1981

Vasquez, along with the other irrigators, went out on strike. Later,
follow ng the unconditional offers to return, striking irrigators were
recalled to work. Vasquez, however, was never sent a letter of recall.
Garcia explained that this was because he had had a casual conversation
wth representatives froma conpany called "MK ttrick Farms, " and it
was related to hi mthat Vasquez had been working there and had been
recently deported. Garcia could not renmenber to whom he was speaki ng,
the date of the conversation, nor how the conversation arose except
that it had sonething to do wth housing. (1:43-45.) (Grcia attenpted
to further clarify this by testifying that:
: he (Vasquez) was occupying a place, living on MKittrick

Farns and wor Ki ng there, and he was deported . . . there was

sone portion about the housing on MKittrick. And we were

havi ng sone housi ng probl ens of our own. That's how | found

out that M. Vasquez was an undocunented worker. (sic)

(1:45.) (Parenthesis added.)

. Then, it was related to ne that we were having a

pr obl emon our housi ng situation. Qur housing was bei ng

condemmed and what we were doing about it. Then the

question about their housing probl ens and the question of

Vasquez cane up. And that's how | found out about it. That

they were closing . . . down sone of their housing, too.
They vant ed to know where we were at that poi nt .

(SIC) (1:46.)

CGarcia testified that prior to this conversation with
representatives of MKittrick Farns, he had no reason to doubt the |egal

status of Vasquez and that it was only the conversation that

15. Castro testified he knew Vasquez got pi cked up on 1978
because it would showon his tine card. (V: 11-12.) However, Gastro
could not recall if Vasquez were ever picked up again follow ng the
1978 event. (V:14.)
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caused himto change his opinion. (1| :47.)

Garcia further testified that |ater Vasquez carae to his
office and wanted to know why he had not been sent a letter of recall
and that he (Garcia) told himthat his forner enpl oyer had advi sed of
the deportation and that if Vasquez coul d show hi msone kind of
docunent ation that he could legally work, he woul d be put back to
work. At that point, according to Garcia, Vasquez replied that he
couldnot. (1:46-47; M:59-60.) Grciatestifiedthat prior tothis
conversation wth Vasquez, he was not aware that Vasquez had ever before
been picked up by the INS (VI:66.)

Vasquez testified that June of 1983, after hearing that
ot hers had been recalled to work, Vasquez attenpted to regain
enpl oynent by speaking wth the newirrigation foreman, Pete Espi noza.
Espi noza told himto speak to Garcia, which he did. According to
Vasquez, Garcia told himthat he had not been recal | ed because he
didn't have any papers and there was no work for him (I:2110-111.)
Vasquez further testified that he spoke to Garcia agai n about 8 days
| ater and was told he could have his job back if he coul d provide
proper papers. Wen Vasquez asked Garcia why he had to show
docurrent ati on when he never was so required in the past, Garcia
‘replied that he didn't know (I1:112-113.) Vasquez then poi nted out
that other workers with the sane or |ess seniority were going back to
work, and Garcia is alleged to have told himthat it had been two
years since he had worked there so how coul d he now be cl ai mng

seniority?
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4. s the Policy Gonsistently Applied?

a. The Case of Tony Lopez

Franci sco Larios testified that at a neeting wth Garcia
on July 4, 1983, in which Vasquez's termnation fromenpl oynent was
questioned, he (Larios) told Garcia that he knew of a worker that the
I NS had pi cked up, yet had returned four days |later and been given his
job back. Garcia wanted to know who the worker was, and Larios
testified that he told himhis first nane was "Tony" but that he did
not know his |ast nane. Garcia wote the nane down.

(11:37.)

The evidence established that the worker's full nane was
Antonio (Tony) Lopez. (I11:37.) Lopez did not join the strike. Lopez
was listed as an irrigator of Respondent's on both the July, 1983 and
January, 1984 seniority lists. (G.C. 3(B), 13, and 3( A).) Garcia
testified that despite the fact that he had instructed his supervisors
to report to himanytime any enpl oyee got picked up by the INS, no such
i nformation was forthcomng to himregarding Tony Lopez (I1:67-68.)
Garcia further testified that after his conversation with Larios in which
a "Tony" was mentioned, he took no steps to discover the identity of
that worker and did not speak to any supervisors to try to determne if
they were aware of anyone recently being picked up by the INS. (II:76-
77.)

Jesus Chavez, an irrigator, testified that he was working as
a partner with Tony Lopez in June of 1983 when Lopez was picked up by
the INS at the Lakeview Ranch. (Chavez was al so detained but had
papers and returned to work one-half hour | ater.) After Chavez's

return, his supervisor (and Lopez' s), Pete Espinoza, asked
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himwho it was that had just been picked up; and he told himthat it
had been Lopez. Assistant foreman Angel CGonzal ez was al so aware that
It had been Lopez, as Lopez was forced to | eave the notorcycle he had
been performng his job duties on in place when the INS cane, and
Conzal ez had to instruct another worker tonove it. (I111:21-7.)

Pete Espinoza admtted that his assistant, Gonzalez, had told
himthat Lopez had been picked up, but testified he did nothing about
it because he was unaware of Respondent's policy concerning
undocument ed workers at that time. \WWen he becane a supervisor, Garcia
did not discuss any guidelines for hiring or rehiring undocunented
workers. It was not until a nonth to 45 days later —sonetime in July
or August of 1983 -- that he first |earned about any such policy after
speaking to John Perez and later with Bob Garcia. Espinoza testified
he did not tell Garcia about Lopez getting picked up because he
“didn't think it was necessary at the time." He has never told
Garcia. Thereafter, Espinoza testified that he inforned Gonzal ez that
if anyone in the future got picked up, he wanted to know about it
i mmedi ately. Nothing further was done to Lopez. (V:55-58 61-66.)

b. The Case of the Tractor Drivers

Garcia testified that there were others that had been
refused reinstatenent after they were picked up by the INS, nam ng
| smael Acosta, Jose Lopes, and Fausto Jinenez (Resp's 13, 14 and 15.)
All three were tractor drivers under the supervisor of either Jose
Cervantes or Lionel Terrazas; all three were or had been strike
repl acements. According to Garcia, each had been picked up by the INS
(Acosta on May 27, 1983; Lopes and Jinenez on May 3, 1984) and
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at some point |later had requested that they be allowed to return to
work; but after the foreman conferred with Garcia, they were refused
reinstatement. (VI:62-64.) There is no credible evidence of how | ong
after their detention by the INS they returned to reclaimtheir jobs.
(VI : 85-87.)

5. Union and Concerted Activities

a. The Problemover the House Trailers Located on
Respondent's Property

Prior to the strike, Vasquez, alleged
di scrimnatee Ranon Navarro, infra, and others (a total of 10-12
persons, 6-7 of themworkers) paid rent to live in house trailers
| ocat ed on Respondent's property at the Lakeview Ranch. There were
five trailers, some housing famlies, others only single men. (I1:63-
68, 102.) Sone of the renters had been living on the property for a
| ong period. Sonmetine in either 1980 or 1981 the Kern County Health
Depart nent had condemmed the housing and as a result, at some point
before the strike,lﬁ/ Respondent refused to accept any further rental
payments and ordered the workers who were occupying the prem ses,
i ncl uding Vasquez and Navarro, to |eave. But these workers did not
| eave and continue to live —rent free —in the trailers, even during
the strike. Subsequently, Respondent conmenced eviction proceedings
agai nst these workers. Both Vasquez and Navarro attended the evection

proceedings in the Superior Court. (I1:63-68, 102.)

According to Garcia, after the property was condemed,

o 16. Navarro testified it was 3-4 nonths before; Garcia
ggld\htlgg%rred a year before or during the summer of 1980. (11:63-
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Respondent attenpted to find alternative housing for the persons Iiving
there when "these people were forced to stay on these prem ses by a
state agency that wanted to keep themon the prem ses for whatever
reason. "1/ (1'1:77.) Grcia later explained that the state agency
want ed Respondent to repair the existing housing or replace it.
(11:109.)

Garcia further testified that Vasquez and Navarro di d not
vacate this housing until 6 nonths after the strike started so that
they had remined w thout paying any rent in the housing for a year and
a half. During sone of this time, Respondent was involved in court
proceedings with the ALRB over whether Vasquez, Navarro and the others
shoul d be evicted fromor remain on the property. (M:79-80; I1:68,
90-91, 103.) The proceedings were finally term nated when an agreenent
bet ween the parties was reached in the latter half of 1981. (VI:109.)

b. The Picketing

Vasquez participated in the 1981 strike and picketed in front of
Respondent' s of fice close to where Castro was | ocated. As many as 25- 30
others picketed wth him" (1:110.)

6. Analysis and Goncl usi ons of Law

The General (ounsel established a prima facie case
that Vasquez was treated differently fromother workers and that the
reason was his concerted activities in fighting his eviction fromthe
house trailers and his strike activity. The burden then passed to

Respondent that it woul d not have recal | ed Vasquez even absent

17. The "state agency" was the ARB. (I11:78.)
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his protected activity. (N shi Geenhouse, supra, (1981) 7 ALRB No.
18.)

Respondent never carried its burden. In the first place,
there is sone doubt as to whether the all eged conversation between
Garcia and the representatives of MK ttrick Farns ever occurred. This
conversati on was of great inportance because Garcia testified that had
it not occurred, Vasquez woul d have been recalled to work. Thus, this
al | eged conversation led directly to Garcia's failure to recall a very
senior irrigator of eight years. Yet Garcia, who busily took notes of
his conversations with many of the alleged di scrimnatees, took no such
notes here, could renenber virtually nothing of the conversation or why
it was held in the first place, could not renenber wth whom he spoke,
or the date it occurred. Nor did anyone fromMKittrick Farns testify
at the hearing.

Assum ng arguendo that such a conversation did take place, it
woul d not be difficult to conclude that it was a nere pretext for
failing to recall Vasquez and that the real reason was retaliation for
his role in contesting his eviction fromRespondent's property where he
had been paying no rent, as well as his strike activity. This is
especially true since this supposedly startling news about Vasquez's
immgration status was readily discoverable froma cursory revi ew of
Respondent' s own personnel files. Grcia would have di scovered, of
course, that Respondent had fired Vasquez for bei ng pi cked up by the
INS in 1978 and submtting false information regarding his immagration
status. But since Vasquez had been rehired by Respondent, despite such
status, back in 1978, Grcia knew that under the undocunented wor ker

pol icy, he could not just
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di scharge himat that point -- this would be inconsistent. ly corning
up wth "newy discovered evidence," i . e., the conversation wth the
unknown, unnaned person at MKittrick Farns, could Garcia claimhe had
no prior know edge of Vasquez's immgration problens and therefore
justify his action.

Even apart fromthe pretext, it is clear that Respondent
violated its ow policy and practice resulting in discrimnation
agai nst Vasquez. Garcia testified that under the undocunented wor ker
policy, if it came to the attention of Respondent that a worker was
undocunent ed, he/she woul d not be rehired unl ess proof of |egal
immgration status could be shown. |In practice this neant that an
enpl oyee picked up by the INS would return to work and woul d then be
interviewed by Garcia who woul d at | east give said enpl oyee the
opportunity to bring in any such proof of legal status. No such
practi ce was extended to Vasquez. Rather than giving Vasquez a recal
notice contingent upon his denonstrating such proof, e. g., sending him
arecall letter and requesting that he first report to Garcia's
office, Garcia chose instead —or so he clains —to take the word of
the unnaned source at MKittrick Farns that Vasquez had been deport ed.
Wt hout giving Vasquez any chance to respond to the charges, Garcia
just sinply did not send hima recall notice at all. (See Ruline Nursery
@. v. AL R B, Qurt of Appeal, Fourth Appellate Dstrict, D vision
(he, 4 dv. No. 28639, #D000721, June 5, 1985, p. 35.) If it hadn't

been for the fact that Vasquez had sonehow heard that other irrigators
were being recalled at that tine, he may never have | earned that he had
been di schar ged.

Moreover, Respondent's undocunented worker policy was
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enforced so inconsistently that even its own counsel was forced to
admt this in her Qpening Satenent. (1V:2-3.) The Tony Lopez
situation is a case in point. Grciatestified that in order to create
what he called a "stable work force", he decided, beginning in 1979,
to enforce a policy by which anyone who got picked up by the I'NS woul d
not be rehired. Accordingly, he instructed the workers' supervisors
that he wanted to be informed i medi ately if anyone were ever so
detai ned. However, supervisor Pete Espinoza, who was hired in Mrch of
1982, was never told anything about any undocunent ed worker poli cy,
either by Garcia or anyone else, until July or August of 1983, one
year and 4-5 nonths later. As a result, Tony Lopez, a non-striker, was
retai ned in Respondent's enploy in June of 1983, as returning strikers
were being recal | ed, even though he had been pi cked up by the INS.
Assuming that Garcia and Espinosa are to be believed, fromthese facts
Respondent woul d then argue that this whol e episode is to be witten
off as the negligence of the Drector of Personnel in forgetting --
for one year and four or five nonths -- to nention to Espi noza
anyt hi ng what soever about his programfor the stabilization of the
work force. And fromthis Respondent woul d al so argue that though
negl i gence or even inconsi stency has been shown, discrimnation has
not .

This case is not so facile. Grcia was inforned on July 4,
1983, by Larios of a worker named Tony who had been picked up by the
INS yet returned to Respondent's enploy just four days later. Larios
relationship wth Garcia has been explained i n the previous secti on.
Garcia knew that Larios was an irrigator yet nade no inquiries of any

irrigation supervisors, including, of course,
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Espi noza or CGonzal ez, of the recent incident. Nor did he take any
steps to discover the identity of the worker on his own. A sinple
check of the irrigators' "Days Wrked List" (G. C. 13) or the
irrigators! seniority list (G. C. 3(B)) for this period of tine
(e.g., January 1, 1983-July 31, 1983) woul d have reveal ed only one
worker with the first nane of Tony, Antonio Lopez.

Mor eover, even had Larios been able to supply Garcia with
Tony's last name on July 4, Garcia seens to suggest that had Lopez
al ready been rehired and was back working (which he was), he woul d not
have been touched as the policy would thus not apply to himat that
stage. This certainly seens illogical if the aimof the policy really
I's the creation and maintenance of a stable work force, as Garcia
represented. Such an interpretation enphasizes form over substance.

Several actions on the part of Respondent are very
perplexing. Espinoza clains that he did not |earn of the policy until
after the Lopez event, but the same cannot be said about his assistant,
Angel Conzalez. Jesus Chavez testified w thout contradiction that
CGonzal ez was al so aware that Lopez had been taken off by the INS, and
there is no claimbeing made here that Gonzal ez was not aware of the
policy. Wuld not Gonzal ez have explained the policy to Espinoza, if
Espi noza were truly ignorant of what procedure to follow, prior to
Lopez's rehire? O at least, wouldn't Gonzal ez have tol d Espinoza that
he better go check with Garcia before rehiring Lopez?

In addition, one of the acts of Espinoza stands out like a

sore thunb and was never explained away by Respondent. Espinoza
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testified that even after he found out about the policy fromGrcia, he
did not tell himabout the fact that Lopez was pi cked up by the INS
just a short tine before. Assumng arguendo that Garcia did not know
that it was Lopez who had been pi cked up, why woul d Espi noza have been
so intent on protecting hin? Having just been given the guidelines for
an inportant new policy which he was being charged to effectuate, woul d
not Espinoza —if nothing el se, to have at | east covered his own trail
—not have told Garcia that Lopez had been picked up and put back to
work by hin? | aminclined not to believe Espinoza woul d have kept
this kind of information from Grcia. Espinoza s explanation that he
didn't tell Garcia about Lopez because he "didn't think it was
necessary at the tine" was insincere and unworthy of belief.

Respondent makes nuch out of the fact that three enpl oyees who
were picked up by the INS were not rehired, but this evidence is
unpersuasive. In the first place, they were all tractor drivers, not
irrigators, and supervised by different forenmen than those who
supervi sed Vasquez. Second, only one of the tractor drivers (Acosta on
May 27, 1983) was picked up around the sane tine —nore or | ess —as
Vasquez woul d have been recal |l ed, had he ever been recall ed; and even
this was prior to the first general recall of the strikers. The ot her
two tractor drivers were picked up long after the strike ended. Third,
t hough there was evi dence of when these tractor drivers were pi cked up,
there is no hard evidence of when they returned to reclaimtheir jobs.
Thus the record is left in an uncertain state as to whether they were
refused rei nstatenment because they coul d not show proof of a |awf ul

status in the Uhited
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States or were refused reinstatenent because there was no work for them
when they finally showed up again.

The conclusion is inescapable that Vasquez was treated
differently because of his concerted and Union activities.
Interestingly, this conclusion is bolstered, not only by Respondent's
own known history of anti-Union aninmus, but by Garcia's own testinony,
as a witness for the CGeneral Counsel, that the only reason Vasquez's
name ever surfaced at all in the alleged conversation with MKittrick
Farns personnel was in the context of the housing probl emhe (Vasquez)
had supposedly created for Respondent. " . . .  Qur housing was bei ng
condermed . . . . Then t he question about their housing problens and
the question of Vasquez cane up. And that's how | found out about it
(meani ng about his INSdifficulty) . . . . "(1:46.) (Parenthesis
added.)

| recommend taht Respondent be found to have viol at ed
sections 1153(a) and (c) of the Act.

C. The Refusal to Rehire Ranmon Navarro Allegation

1. The Recall
Navarro never received his recall letter. |In June
of 1983, he was living in Mexico. (11:69.) The recall notice was sent

to an address in Maricopa, California, but Navarro testified that he
never lived there and instead lived in one of Respondent's trailers
from 1975 until Decenber, 1981 (6 nonths after the strike started) and
thereafter, in Mexico where he had gone to visit his mother who was ill.
(11:67-69, 92.) Heremained in Mxico six nonths and then returned
to the Salinas area to ook for work. \Wen his nother's conditioned

worsened in 1984, he returned. (11:90-91,
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93.)

The evidence is that at no tine was Respondent infornmed of
any of these new | ocations where Navarro was residing. As to Mricopa,
Navarro admtted that possibly Respondent had becone aware that some of
his friends had post office boxes there, that some nail woul d cone
addressed to himin these post office boxes, and they woul d then
distribute the mail to him (11:104-107.)

Garcia testified that Navarro's recall letter (G. C. 5)
requested himto report to work on June 15, 1983 and was sent to the

address in Maricopa (wth a copy to the URW because Respondent had

received two letters fromthe Uenpl oynment | nsurance Appeal s Board

18/

listing that as Navarro's current address,— and Garcia assuned

that if Navarro were receiving unenpl oynent benefits at that address,
he woul d nost likely receive the recall letter there, as well

(VI:23, 25.) Garcia testified that the recall notice was not sent to
the | ast address Navarro had provi ded Respondent —Route 3, Box 999,

I n Bakersfield -- because that address was on Respondent's property and
Garcia knew there were no |onger any tenants living there. Garcia also
knew, as has been previously discussed, that this particular housing
was that which had been condemmed by the Kern County Heal th Depart nent
and that the tenants noved out, pursuant to an agreenent, in the latter
hal f of 1981. When Navarro noved out, he had failed to give Respondent

a new address.

18. The parties stipulated that in fact, Respondent had
received two such letters, one dated Septenber 1, 1981 and the ot her
August 12, 1982 in which the address |isted for Navarro was the same as
that which appeared on his recall notice. (VI:25.) (See G C. 5.)



(VI :24-25.)

Before | eaving for Mexico, Navarro told two of his co-workers
who were active in the Union about his whereabouts, Leonard M || anueva
and Javier Ramrez. (I11:70) Hs first discovery that Respondent was
recalling workers was his receipt of two tel egrans, one fromRamrez on
June 10, 1983 ( G. C. 16) and the other fromALRB attorney N chol as
Reyes (G. C. 17), received on the sane date. The Ramrez tel egram
requested Navarro to call the office in Lament, and the ALRB tel egram
advi sed hi mthat Respondent was recalling sone strikers, that he and
his famly had work wi th Respondent, and that he should call the ALRB
office in Delano collect. (11:73-74.)

Navarro testified that after he received these tel egrans, he
he tried to contact Respondent's office but did not have its
t el ephone nunber so he tal ked with Ramrez who gave himthe tel ephone

. 19/
nunber for supervisor John Perez.=—

Perez was not at hone, but
Navarro spoke to his wife, did not | eave his name, and

told her he would try to talk to Perez later. He testified he never
asked her to have Perez return the call because he didn't have a
phone where he was staying. Navarro testified he called back |ater,
this time talking wth a man who identified hinself as John Perez's
brother. MNavarro testified he left his nane and told himit was

urgent for himto speak with Perez because it was regarding his job;

19. Perez was not Navarro's supervisor. But Navarro had
been inforned that his regul ar supervisor of many years, Frank Castro,
no | onger worked for Respondent and had been repl aced by Perez.
Navarro knew Perez as the latter had filled in as assistant fromtine
to tine when Gastro was occupied. (I11:98-99.)



once again he said he would call back later, but he did not state any
particular tinme he would do so. (II1:74-76.) In fact, no further
calls were made to Perez.2? Navarro testified it was too expensive
calling from Mexi co, and he did not have the noney. (I1:74-76, 95-97,
84.)

Navarro attenpted to reach Ramrez again but "couldn't find
him" (11:97.)

Navarro was able to speak with Villanueva and asked for the
nunber of Respondent's office. Villanueva did not have it readily
available and left to get it. As the cost of the phone call from
Mexi co was adding up, Navarro just hung up. He did not ask Villanueva
to relay any nessage to Respondent for him (11:97-98.)

Navarro was al so able to speak to Reyes, calling himcollect
as his tel egram had suggested. Reyes told himthat a job was avail able
and that it was necessary for himto return to Bakersfield. Navarro
did not ask Reyes to relay any nessage for himto Respondent. (11:95.)

Navarro testified that he intended to | eave for the United
States as soon as possible except that he did not have any noney to
make travel arrangenents, and it took himtw weeks to borrow
sufficient funds. (I1:84, 86.) The parties stipulated that on June
27, 1983 Navarro purchased an airline ticket for a flight from
Guadal ajara to Tijuana, leaving on June 29, and that on June 30 he

purchased a Greyhound bus ticket for transport from San Ysidro to

20. Perez testified that his brother was probably in his
house around this tine but did not relay to hi many nessage concer ni ng
Navarro. Nor was he aware that anyone el se in his househol d had been
contacted. (IV:135, 164, 173.)
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Bakersfield. (11:85.) MNavarrotestifiedit was urgent he take a pl ane
because he needed his job. (11:95.) H did not contact Reyes upon his
arrival fromMxico. (I11:101.)

M June 30, Navarro testified he spoke with Garcia about his
job and was told to conme back on the foll owing Mnday. O that date,
July 4, 1983, Navarro testified that Garcia told himthat he was two
weeks |late and that there was no work for either himor anyone in his
famly.

Garcia testified that on June 8 1983, the date of the first
| arge recall of enployees, he called the UFW spoke to Ira Gottlieb, a
UFWattorney, and asked for assi stance in updati ng the addresses of
the 15 or 16 workers that were being recalled. He also called the
ALRB s Del ano office. No one contacted himw th a nore current address
for Navarro. (VI: 28-34.)

Garcia testified that when Navarro sought rehire on June 30,
he (Garcia) asked himwhy he was so |ate, and he nerely replied that he
had not received a recall letter and did not know of the recall.

(VI : 35-37.)

According to Garcia, the next tine he saw Navarro was on July
4, when Navarro cane in with his son, both seeking enpl oynent. Navarro
expl ained that he had tried to contact John Perez, didn't have
Respondent ' s phone nunter, and had been ill. (VI:38-39.)

Garcia testified that the reasons Navarro was not put back to
work were because he felt the length of tinme that it took Navarro to
contact Respondent was far too long -- al nost three work weeks -- that
Respondent was trying to inplenent an orderly recall, and that Navarro

shoul d have advi sed Respondent prior to the start-up date of
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any difficulty he was encountering in getting back to work on tine.
(VI:39.) (Garcia also acknow edged that he had never offered to
reinstate Navarro to his job at any point since the recall letter of
June, 1983. (I1:51.)

2. Navarro's Strike and Union Activities

Navarro, his son, and his entire famly joined the
strike. During the strike Navarro was a "coordi nator", neaning that he
notified his co-workers about neetings that were going to take pl ace.
He participated in the strike by picketing in front of Respondent's
offices for nore than four weeks along wth as nany as 150 ot hers.
Navarro testified that supervisor Frank Castro observed himface to face
at a distance of around 25 feet. (I11:61-63, 88, 90.)

In a previous case, Sam Andrews' Sons (1983) 9 ALRB No. 21, the

Board affirmed the ALJ's finding of an 1153( a) violation when Navarro was
unlawful ly interrogated by a conpany attorney who attenpted to di scover
who the Uhion "captains" were. The ALJ had found that Navarro ".
was a | eader of the Uhion at Sam Andrews" and "served as ranch
coordi nator for the UPWduring the work stoppages and was in charge of
their execution." (ALJD p. 38.)

Navarro was al so one of the tenants, along with Beltran and
others, involved in the eviction proceedi ngs when Kern County condenmed
the property, and the ALRB i ntervened.

3. Analysis and Goncl usi ons of Law

The General CGounsel has failed to nake out a prina
faci e case that discrimnation was the notivating factor behind

Respondent' s decision not to rehire Navarro. Despite his strong



Uni on support, the know edge of Respondent regarding it, and his active
invol vement in the effort to keep Respondent fromevicting himfromthe
condemmed housing, there was sinmply no causal relationship between
those activities and the refusal to rehire. Though it is true that
Navarro never received his recall letter, it was through no fault of
Respondent's as Navarro had failed since approximtely Decenber of 1981
to et his whereabout be known despite the requirenent to do so
contained in Respondent's work nmanual. Navarro had even returned to
the United States to seek work in the Salinas area, apparently during
the mddle part of 1982, but neglected to inform Respondent of any new
address at that time. Respondent's decision to send the notice to

Mari copa which Navarro, with the help of his friends, had used for
unenpl oynent matters, was certainly reasonabl e and nust be considered a

bona fide attenpt to rehire himin accordance with proper procedures.2—1/

Navarro also failed to make any kind of an effort to alert
Respondent of his problens and to ask for permssion to arrive beyond
the time limt set forth in the recall notice. The UFW as Navarro's
excl usive bargai ning agent, had nade an offer to return to work on his

behal f and represented that he was available to do so.

21. The General (ounsel concedes that the recall letter was
properly mailed to Navarro's | ast known address and that the U-Whad
some responsibility to assist Respondent in notifying the workers of
the recall. The General Counsel al so does not contend that Navarro was
singled out for disparate treatnent. Rather, General Counsel's only
argurrent in support of Navarro's case seens to be that the recal
notices contain an unreasonably short reporting time and as such
interfered with the right to strike. (G. C."' s Post Haring Brief, pp.
8, 10-11.) Though such an argunent m ght have some application to
Beltran, it is severely weakened in Navarro' s case where Respondent was
got contacted about Navarro's intentions until 15 days after the report
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Though UFWI eaders M|l anueva and Ramrez and ALRB attorney Reyes knew
or learned that Navarro was out of the country and in Mexi co, no one
bot hered to i nform Respondent of this fact, |et alone indicating
Navarro's intentions to go back to work or requesting permssion for
himto return late. He did nake an attenpt to reach Perez but then
abandoned the effort early on. Though it is understandabl e that he was
concerned about the cost of any further international phone calls, it
is not clear why he chose to | eave no message what soever wth either
Perez's wife or brother.

Navarro was able to get in touch wth Union activist Ramrez,
pursuant to the latter's tel egram and secured fromhi mPerez's
tel ephone nunber. Wy did he not at the sane tinme ask Ramrez to pass
on any nessages fromhimto Perez regarding any difficulties he mght
be having in returning to work in a tinely nanner? The sane is true of
his call to another Uhion activist, Millanueva. Instead of |eaving any
nessage for Perez (or anyone el se at Respondent's) through VI anueva,
Navarro called only for the purpose of obtaining Respondent’'s office
nunber, then hung up before receiving it 22

Li kew se, even when he spoke to Reyes collect, he failed to
ask Reyes to convey any nessage to Respondent for him either at that
tinme or at any tine during the two weeks it took himto rai se noney for

transportation back to the Lhited Sates.

22. The General (ounsel goes to great pains to explain how
diligent Navarro was in attenpting to find out Respondent's office
nunber by contacting Villanueva and Ramrez in the Lhited States. (He
negl ected, however, to ask Reyes for it.) No explanation was ever
of fered, however, why Navarro could not have sinply called the
information operator in Bakersfield for the nunber.



In short, Navarro arrived fifteen days |ate w thout having in
any way previously indicated to Respondent that he desired to return to
his old job but only needed a little nore time to nake the necessary
arrangnents. Respondent’'s refusal to rehire himwas proper, justified
for business reasons, and not a violation of the Act.

| recoomend that this allegation be di smssed.

M. The Alleged Refusals to Assign Nght Irrigation VWrk

A The Dspute Over the Alleged DO fferences Between
Day and N ght Irrigation

John Perez has been the irrigation supervisor at the

Santiaga Ranch for the past four years. Before that he was enpl oyed as
an irrigation foreman for five years. Perez testified that the day
irrigator's responsibility was to make sure that the water was runni ng
inthe furrows, to check on the reservoirs, and al so, when necessary,
the sprinklers. The day irrigator could be in charge of up to four
fields. On the other hand, the night irrigator was responsible for
everything on the ranch. He had to nmake sure nothing overfl owed or
went dry and had to nonitor the portabl e boosters to make sure that the
filter systemdidn't get clogged up. He al so had to nake sure that the
el ectric punps were functioni ng. Perez considered night irrigation work
torequire greater skills than day, particularly that work perforned
during the busy summer season. Perez testified that a summer ni ght
irrigator was "j ust about a cut bel owbecomng a foreman". (1V:131-132,
176.)

Al eged di scri mnatees Francisco Franquez and Manuel Perez
both disputed the clai mof any najor differences between day and ni ght

irrigation. Franquez testified that the only difference was



that during the day, the foreman assigned the work while at night one
wor ked al one over the entire ranch though he admtted that it was
necessary to know the entire ranch. It was Franquez's opinion that any
of the irrigators had sufficient information and experience to do the
job. (111:14-15, 58-59.) Manuel Perez testified that during the
night the main job was just checking the reservoirs to nake sure they
didn't overflow (I111:79.) Franquez testified that during the day it
was the foreman that had that worry. (111:52.)

B. The Irrigation Seasons

John Perez testified that in the Bakersfield area there
are two main irrigation cycles, pre-irrigation during the wnter which
| asts about three nonths and then sumer irrigation which is the main
crop irrigation which |asts from May through August. The sumer is
more | abor intensive in terns of the nunber of irrigators.

During the summer there are nornal |y between 60-70 day irrigators and

3-5 night irrigators. (5 1in 1982,5/ 3in 1983 and 4 in 1984
(G.C. 21).) During pre-irrigation there are 33-36 day irrigators and

2 at night sometines increased to 3 to finish the season (3 in 1981-82,
2 in 1982-83 and 1983-84). (G.C. 21.) (1V:87-88.)

There are also tinmes when no night irrigation work is being
performed, mainly part of Cctober, Novenber, and a part of Decenber.
(1V: 132-135, 141-142.)

23. Perez testified that having as nany as 5 night
irrigators in 1982 was a very unusual situation occasioned by the fact
that several of those working during the strike were inexperienced and
needed extra hel p. (1V: 146-147.)

-42-



C. The Night Irrigators during the Strike

John Perez testified that in July, 1981, 95 irrigators
went out on strike, including all of the night irrigators who at that
time consisted of CQctavio Villegas and Guadal upe Val dez at Santiaga and
Martin Godines and Francisco Franquez at Lakeview. The strikers stayed
out until June of 1983. Wen the irrigators struck, sunmmer irrigation
duties were initially performed by the supervisors fromJuly through
August of 1981 when the irrigation for the large cotton crop caused a
sl ackening of the work. Perez testified that because of the strike, he
was required to work a full day shift plus half a night shift.

(1V: 106, 178-179, 181.)
Wien it was tine to begin the pre-irrigation season
(approxi mately December, 1981 - March 1982), the strike was still in

progress. Respondent enpl oyed two brothers, Juan® and Margarito

Pal af ox, to do the night irrigation. Neither had worked for Respondent
previously, but Perez testified that both knew the basics, had worked
for other farmers in the area, and enjoined a good reputation. As it
was pre-irrigation, a favorable period for training, both were taken
out during the evenings by supervisory personnel and shown the

| ocations they need to becone famliar with. Juan worked at Santaga
under Perez and still works there; Margarito worked at Lakevi ew under
Frank Castro and |ater Pete Espinoza and still works there also. Perez
testified that since the strike, the Palafox brothers becanme the
regular night irrigators and were given work whenever there was any.

Wen the irrigation was slow, Juan

o 24.  Juan Pal af ox actualug morked two days as a night
irrigator during July of 1981.



took care of both Santaga and Lakeview, and Hargarito was laid off.

Do The Changes in the Irrigation Systemat Lakevi ew
S nce the Srike

1. The Qigin of the New System

Respondent's partner, Fred Andrews, testified that
Respondent was yearly havi ng probl ens wth perched water just bel ow
the land surface on about 1200 acres north of Corpus Road on its
Lakevi ew Ranch. The water nmade it inpossible to grow vegetabl es and
sone consi derati on was even being given to abandoning the land. in My
of 1982, Andrews comm ssioned a study froman engi neeri ng conpany to
see if the land coul d be saved, and the study recomrended relieving the
water table by the installation of a subsurface drai nage system
Il .e., theinstallation of plastic perforated pipe as a |l each |ine.
The water would then flow through these |ines and have to be
accurmul ated in reservoirs for evaporation. The water flow ng through
the lines would all ow the | eaching programto flush salts and boron
fromthe crop roots, thus hel ping to nmake the | and productive once agai n.
(1V:4-7.)

Andrews accepted the recommendation, and constructi on was
started in late 1982 and conpl eted in early 1983. (1V:4-5 10.) The
cost for the new drai nage systens was $574,484.51. (1V:70.)

Andrews testified that prior to this project, Lakeview was
farmed by a surface irrigation system i .e, water deliveries through
mles of cenment underground irrigation pipe. Wen the drainage system
was installed for the first tine, all these cenent underground pi pes
had to be renmoved whi ch changed the entire direction of the water flow
on the ranch. According to Andrews, alnost all of the pipe |ines that

were at Lakevi ew that delivered



water fromone parcel to another and nost of the previous roads do not
exi st today. Nor does the old nmaster return systemthat used to
col lect the surface water fromnany parcels exist. During the
construction of the drai nage systemand the change in the road
direction and layout, all but one of the previously existing return
reservoir systens were elimnated, and 8 or 9 new return systens were
built. (1V:11-12, 21-22.)

2. The New Systemis Effect on the Work of the Irrigator

Andrews testified that the new systeminpacted on the
work required of an irrigator because nowthe irrigator, whether
irrigation was going on or not, would have to nonitor the system at
i nspection stations to see that the underground |ines were functioning
and no gophers had plugged up the system |In addition, the el ectronic
aut omati ¢ sensor punps woul d now have to be watched to see to it that
no pi pe nal function or debris accumul ati on occurred, thereby allow ng
an overflow of saline water fromthe evaporating pond onto Respondent's
own land or that of its neighbor. Thus, unlike before, the irrigator
now had to maintain the water flow and observe the constantly changi ng
levels. (1V:12-13, 18-22, 42-43.) Furthernore, there was nore | and
to farmat Lakeviewin 1983 than in 1981. (1V:23.) Andrews also
testified that as a result of these changes, the nargin for error was
much | ess today than at the tine of the strike because of the present
potential for trenmendous crop loss. As there was no drai nage system
anywhere on Respondent's property prior to 1983, Andrews believed t hat
none of the irrigators fromthose days woul d have had any experience in

this new systemnor coul d the new systembe | earned overni ght.
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(IV-.27- 28, 58-59.)

3. Qualifications of Irrigators for the New System

Andrews testified that the training for the new system
began when the water first started to fl ow which would have been either
late 1982 or January of 1983. (I1V:71.) Andrews testified that when
the systemwas installed, he didn't set up any criteria for the hiring
or training of the irrigators for the nirght positions nor did he tell
Espi noza what should be required. Andrews also testified that he
didn't have anything to do with selection of irrigators that ended up
doing night work after the new systemwas established. However, he
added that the supervisors knew that he felt that a night irrigator had
to be nore conpetent than the average day irrigator because of all the
different situations he mght encounter and therefore, should be a
known quantity (1V:62-64):

| would want ny very best man to watch this particul ar Eroject
inlight of the fact that it's new, it's very critical howit's
done, that's the north of Copus Road part. The south of Copus
Road part also is conplicated and new and during a peak
activity at night where there's not one supervisor |iving on
the ranch, | would want my very -- nmy nost experienced men to
do that kind of work. It's not atime to take a risk or to
have school. So | would pick ny best quarterback to do that.
(1'V:30-31.)

Andrews testified that probably many people were capabl e of
understanding the system (1V:55.) However, he did not believe in
training new people during the summer. Andrews testified that he
preferred to train irrigators who wanted to work at night, particularly
where there was a new systeminvolved, during the winter pre-irrigation
season. In this way, if a mstake were nade, it would not be critica

-- only lost water -- as no crops woul d be



growi ng and therefore, there would be no loss of the expenditure for
part of or the entire crop. Also, pre-irrigation lasted for 3-4
mont hs, whereas summer irrigation was a nmuch nore intense time, when
fields had to be irrigatred wthin a few days or sometines even 24
hours. (IV:29-30, 55-56, 58, 46-48.)

John Perez testified that in order for a worker to qualify for
night work after the installation of the new system he would need to
acquaint hinself with the entire ranch, i . e., not only the new fields
but the ol d ones as well because changes had al so been made there. A
day irrigator could learn the geographic boundaries of a field in a
day, but it would take himabout a week to get acquainted with the flow
of water, underground pipes, punps, etc. (IV:173, 155, 162-163.)

Al | eged discrimnatees Fernando Franquez and Manuel Perez
di sagreed on the significance of any of the changes in the irrigation
system In fact, Franquez testified that the changes had no inpact on
how he carried out his job. Though he admitted that there had been
changes in the reservoirs, he testified that its inportance was only
that some were made snaller and others were nade bigger. One reservoir
was even elimnated, new ponds were installed, and sone roads were done
away With without inpact. Franquez acknow edged that there had been
sone new lines installed but contended that this did not affect his
wor k because they were only placed in the old fields, and he was
acquainted with them (I11:27-28.) As to the new |eaching system
Franquez recogni zed that there were eight new lines but testified that
Angel CGonzal ez explained to himhow the systemworked in half an hour
(111:29,
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51.) Finally, Franquez denied that there had been any changes in the
pumps used though he admtted they were smaller at Lakeview (I11:27-28,
51.)

Manuel Perez testified that new punps had been installed at
Lakevi ew and agreed with Franquez that the only difference fromthe old
ones was that they were smaller but that they were no nore difficult to
operate. (I11:88-89.) Perez also testified that there was some new
| and and new punps which were added to the Santiaga Ranch but that it
was not difficult to learn the systemon the newland as it was not
different fromwhat had been used on the old land. When he ws ordered
to work on the new | and in Novenber or Decenber of 1984, he received no

25/

special instructions.= (1V:99-100.)

E The Case of Aleged D scrimnatee Manuel Perez

Manuel Perez was hired by supervisor John Perea as an
irrigator in March of 1978, and it was John Perez who al so assi gned
himto the position of night irrigator in Decenber of 1979 where he
wor ked for approxi mately 3% weeks to |late February, 1980 when he
requested to be taken off night as he said he was in need of a rest.

He | ater worked at the Lakevi ew Ranch?® when super vi sor

25. Perez also testified that when he first started worki ng
on the night shift in 1979, he did not receive any special kind of
training or instruction on howto operate any of the irrigation
equi prent. H's supervisor, John Perez, didtell himinitially that he
nmust check the reservoirs so they wouldn't overspill or get too | ow and
to check the fields that were being irrigated. (I111:77-78.)

26. Manuel Perez testified that before the strike, he worked
both days and nights at both ranches but was nore famliar with
Santiaga. S nce the strike, he has al so worked at both ranches, but now
has worked nore at Lakeview (111:97.)



Frank Castro put himon nights there from Novenber 26, 1980, with sone
interruptions, until March 29, 1981, or alnost 4 nonths, when, having
been robbed at night while on duty, he told John Perez he wanted to
stop night work. He never worked nights during any sunmrer when the
crops were in the ground but only during the pre-irrigation tine of the
w nter when the fields were enpty. (111:93.) (G.C. 21.) Perez
testified that though at night there were no supervisors working, he
knew where he was because he had a map and was acquainted with the
entire ranch. (111:77-78.)

John Perez testified that in 1981 Manuel Perez fulfilled his
criteria for night irrigation conpetence because he was dependabl e,
had been working on Respondent's ranch for quite a few years, knew the
ground, the systenms, and the different types of irrigation. (IV: 109-
110.)

John Perez also testified that after Manuel Perez's robbery
and request to cease doing night work, he put himback to days in March
of 1981 and just kept Codines, infra, as the sole night irrigator.
John Perez testified that since he was getting ready to
lay of f somebody fromnight irrigation work anyway, that position was

just not filled after Manuel Perez's departure.ﬂl

(I'V:116-117.) At the tine of the strike, Perez was on the day
shift.

1. Perez's Requests for N ght Irrigation Wrk

Wien Manuel Perez canme back fromthe recall, he

27. John Perez testified that at the end of the
pre-irrigation, usually one night irrigator was laid off and that night
Irrigation work woul dn't start up again until My, the begi nning of
summer irrigation. (1V:143.)
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I mredi at el y asked John Perez for night work. John Perez told himthat
the position was filled but that he would call himif anything cane up.
He was never contacted. (111:80-81.) Perez also testified that at
the tine he cane back to work, there were two night irrigators already
working, Margarito and Juan Palafox. (I11:94-95.) Perez testified
that in March of 1984 he (and al | eged di scri m nat ee Fernando Franquez)
asked John Perez for night work and was told he' d be notified whenever
the chance cane up. He was not notified % (111:85-86.)

2. Perez's Lhion Activity

Manuel Perez was involved in the strike and
pi cketed in front of Respondent's office. He testified he visited
several of Respondent's fields telling workers not to work. Wile, at
the fields, he observed two supervisors, Robert Garcia and John Perez,
at a distance of 15 feet. (111:79.)
F. The Case of Aleged D scrimnatee Martin Godi nes

Martin Godines did not testify, but the parties
stipulated that Godines returned to work follow ng the strike by the
dat e whi ch was specified on his recall letter and that within the first
nonth of his having returned, he spoke to a supervi sor concerning

obtaining a position as a night irrigator. (111:107.)

28. John Perez testified that during the 1984 sumrer, there
were two night irrigators at Santiaga and two at Lakeview At Santiaga
t here was Juan Pal af ox and Jose Regal ado. Lakevi ew had Mrgarito
Pal af ox and Juan Chavez. (1V:143.) (G. C. 21.)  Pereztestified
that both Chavez and Regal ado asked himfor night work in 1984, and he
told both that they'd be hired as soon as they were needed. (1| V: 165,
174-175.) That wnter during pre-irrigation, there were just two night
i(r(gigato;sl f)or bot h ranches, Juan and Mrgarito Palafox. (1V:142.)



Prior to the strike, Godines had worked as a night irrigator
from Decenber 5 - Decenber 16 and on Decenber 31 of 19802 and for the
followng dates in 1981: January 1 - January 27, March 30 - April
3, April 8- My 31, and June 15 - July 5-(G. C. 21.)¥ A the tine
of the strike, he had been hired for sunmer irrigation at Lakevi ew by
Fank Gastro. (1V:180.) After the strike, Godines did not work agai n
as anight irrigator. (G. C. 21.)

John Perez testified that he placed Godines in a night
irrigator slot because in 1981 he too net all the requirenents and was
extrenely reliable. (1V:102-103, 110.) |In fact, Perez regarded both
Godi nes and Manuel Perez as good workers who just needed sone nore
experience and for that reason had placed theminto wnter pre-
irrigation rather than sunmer. (111:153.)

Perez also testified that both Godi nes and Manuel Perez asked
himfor night irrigation work the first day they got back fromthe
recal .Y Perez testified that he tol d themthat they weren't aware
of all the changes that had taken pl ace on Respondent's property but
that after they becane nore famliar wth it, they woul d tal k agai n.
(1'V:103-105.) Perez also testified that those

29. There is a ag in the 1980 records for Godines between
Decenber 17 - Decenber 30. % C. 21.

21.) 30. There is also a gap between June 1 - June 14. ( G. C.

31. Perez testified that only three persons asked him for
night work, in 1983, Manuel Perez, Godines and Felipe Quintanilla.
F:Qu ntanilla, a striker, was hired in 1984, infra. ) Perez testified
ranquez never asked hi mfor work. (1V: 174-175. )
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positions had already been filled at Santiaga by Jose Regal ado?

and Juan Pal afox. (IV:105-106.)
1. CGodines' Union Activity

Franquez testified that he observed Godi nez on the
picket line. (111:53.)

G The Case of Fernando Franquez

Hired in Decenber of 1979 as an irrigator by Frank
Castro, Fernando Franquez began working on the day shift and continued
to do so until June 6, 1981 when Castro transferred himto the night

shift for approximately 3 weeks until June 283y

before the sunmer
irrigation commenced. (111:10-12.) This was the only night irrigation
work he ever did. (G.C. 21.) Franquez testified that he was
selected to fill Manuel Perez's slot as Perez wanted to take a break
fromnight duties and then cone back later. (111:38.) According to
Franquez, it only took Castro half an hour to explain what he was
supposed to do and that he started the same night he was hired. H's
co-worker was Martin Godinez, and both of them were assigned half of
the Santiaga Ranch and all of Lakeview. (I11:37-38.)

| mredi ately prior to the strike, on July 6, 1981, Franquez
was required to take an energency |eave until August 6 because of a

death in his famly. \Wen he returned, the strike was in progress.

Actuall?/ Respondent's records show that it was Juan
Mendoza, not Jose Regal ado, who worked nights the sumrer of 1983 al ong
with Juan and Margarito Pal af ox. (G.C. 21.) Al three had also worked
the sunmer of 1982. (G.C. 21.) (I1V:162.)

33. There was a gap in Franquez records fromJune 29 -July
6. (G C. 21.)
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Nevert hel ess, he went back to work as a daytine irrigator and tol d
Robert Garcia he woul d continue to do so provided he coul d recei ve
assurances that if the strikers returned, he would not be fired. As
he never received these assurances, he joined the strike and pi cketed
for 34 nonths. (111:19-21, 42.)

Franquez returned to work in July of 1983 and reported to
supervi sor John Perez at the Santiaga Ranch where he was assigned to
daytime irrigation work. Presently, he is working at the Lakevi ew
Ranch. Franquez testified that since the strike, he has worked hal f
the tinme at Santiaga and the other half at Lakeview and that he has
worked in all the fields at Lakeview, including the new ones and
alnost all of themat Santiaga, including the new ones there al so.
I11:23-25.) Franquez also testified that in the past he has worked at
night at all of Lakeview and about one-quarter of the fields of
Santiaga. (111:14-15.)

1. Franquez's Request for N ght Irrigation Wrk

Franquez testified that he wanted to work nights
because it paid nore and sonetines relieved the boredomof day work.
(I'11:55-57.) Fanquez testified that his first request for night work
after the strike came in Cctober of 1983 when he asked his supervisor,
Pete Espinoza, for work at the Lakevi ew Ranch where he had been
wor ki ng, expl aining that he had been a night irrigator before the
strike. According to Franquez, Espinoza told himthat he was not
aware of that and that he would talk to Garcia. Later, according to
Franquez, Espinoza told himthat Garcia had said that he was to remain a
day irrigator. (I111:30-31.)

Franquez acknow eged that he had no further discussions
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wi th supervisory personnel about night irrigation work until March

of 1984 while working at the Santiaga Ranch under the supervision of

John Perez.®¥ At that tinme he, joined by Manuel Perez, asked John

Perez for night work and Perez, according to Franquez, told them

that if the opportunity arose, he would call them 35/ g ght days

| ater Franquez again asked Perez about the work, and Perez is alleged
to have told himthat there was no change. Franquez testified he was
never called by Perez to do the night work. (I11:31-33.) In June of
1984, Franquez testified that he again asked Espinoza for night work at
Lakeview. (At the time he was again working at Lakeview and bei ng
supervi sed by Espinoza.) According to Franquez, Espinoza told himthat
there was no chance. Frank Castro, fornerly irrigation supervisor at
Lakevi ew and part of Santiaga, testified that he originally hired

Franquez as a line mover 3%/

and placed himin a night irrigator
position, owing to the fact that Juan Chavez had quit, been replaced by
Manuel Perez and Godines, and that Perez had then quit. Castro
testified that he thought, but was not sure, that he told Franquez that

t he

34. Neither Perez nor Espinoza had ever supervised
Franquez before the strike. Castro was no | onger working for
Respondent. (111:42-43, 45.)

35. Perez testified that since the strike, Franquez had
never asked himfor a night irrigator position. (1V:118, 165.)

36. John Perez testified that Manuel Perez and Martin
Godi nes were also line novers. There are two types of sprinkler
irrigators, those who nove the pipes across the field and ot hers who
check the lines to nake sure the sprinklers are rotating correctly.
Line noving is a task only perforned during the day. The advant ages
are that a line nover, who works by piece rate, can nake the sane
anmount of noney as an hourly paid day irrigator in a shorter anount of
tine. And if he were to stay the entire day, he coul d make nore noney.
(1'V:129-131.)
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job would be tenporary -- just for the sunmer -- because it was the peak
of the season and there was a | ot of work around. In any event,

Castro regarded Franquez as an extra for the sunmer and testified that
he had intended to stick wth Godines during the foll ow ng pre-
irrigation season since he had nore experience and had done pre-
irrigation during the preceding season. (V:21.) (G C-21.)

Though Franquez had never done night work before, he had indicated to
Castro that he had perforned night duties for other enployers. Gastro
had no problemw th his work perfornance at Respondent's. (V: 2-6,

20, 24.)

After Gastro left, the supervisory duties at Lakevi ew were
taken over by Espinoza. Though Espi noza did not becone an irrigation
supervi sor until Murch of 1983, he had known Franquez from 1981 when
both worked at the J. L. Gapello Ranch, Franquez as an irrigator, nainly
novi ng |ines, and Espi noza as the superintendent for the whol e ranch.
Espi noza testified that Franquez had a specialty which was |ine novi ng,
that Franquez preferred doing this and had, in fact, requested himto

assign nore of this type of work. s

Espi noza acknow edged t hat he
viewed Franquez as this kind of a specialist. (V:39, 5354, 69-70,
88.)

Espi noza testified that when Franquez asked himin June of
1984 if he could do sonme night work, he told himthat he was not aware
that he had previously done night irrigation, that he already had a

night nan (Margarito Pal afox), but that if such an opportunity

_ 37. During his testinony, Franquez admtted that he told
Espinoza that he was a |ine nover and had asked himon several occasions
for more opportunities to nove lines during his work day. (111:46-47.)
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cane up, he would let himknow However, Espinoza further testified
that he did not think Franquez was really serious about this request
and had just nmentioned it in passing. This viewwas reinforced by the
fact that he only nentioned it that one tine so " (a)s far as | was
concerned, it was a dead i ssue because he never did bring it up
anynore." (V:48, 34-38, 88, 92-93.) NMNevertheless, thereafter,

Espi noza did ask his assistant or water foreman, Angel Gonzalez, if

Franquez had ever done any night irrigation® and was told that he

did night work tenporarily but not on a full tine basis. According to
Espi noza, he then tol d Gonzal ez that he woul d soon need anot her ni ght
nan, to which Gonzalez is alleged to have said that Juan Chavez shoul d
be the man and that, in response to an inquiry from Espinoza, he had a
good attendance record. 9 (V:85-87.)

Espinoza testified that he did not place Franquez in a night
posi tion because ever since March of 1983 when he becane the

supervi sor, Franquez had a poor attendance record, particularly on

38. In another part of his testinony, Espinoza denied that
Franquez had been nentioned. He testified that as he was just | earning
his way around the ranch, he asked Gonzal ez who coul d be trusted, and
Gonzal ez recommended Chavez. Espinoza then testified that Gonzal ez

never nentioned Franquez and then stated: ". . . 1 f they woul d have
brought up Fernando, | woul d have made an issue to put Fernando, but
they didn't . . . ." (V:84.) (It isworthy of note that Espi noza

used the pronoun "they" when describi ng who nmade the recomendati on
whil e steadfastly denying that anyone but Gonzal ez was involved in this
discussion. (V:84.)

39. A thetinme of this conversation, Chavez was not worKki ng
for Respondent and had never worked for Espinoza as a night irrigator.
Espinoza testified that in June of 1984, subsequent to the night work
request of Franquez but prior to his conversation with onzal ez, Chavez
had call ed hi mand i ndi cated he had worked at Lakeview at night and
wanted to do so again that summer. Espinoza testified that he pointed
out that there had been sone changes in the systembut that Chavez
i nformed hi mhe was aware of sone of themas he had worked there in
1982. (V:85-86.)
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Sundays when he often called in wth excuses as to why he coul d not
show up, even after he had indicated that he woul d be there. Espinoza
testified that he was not disciplined because he al ways had an excuse.
Espi noza felt confident that wth a little explanation of the new
system Frangquez could learn it, probably wthin a nonth, and that
there would be no problemin his getting the job done. But Espi noza
testified that because of poor attendance, he just woul dn't be at ease
w th Franquez working nights as he mght call one evening and say he
couldn't nake it in which case Espi noza or Gnzal ez woul d have to

| eave hone and go to the ranch. .Anight nan to ne is like ny
quarterback. | can rely on him | can go hone and not
conpl etely forget about the ranch but be at ease. That's what |

w40/

consi der a good ni ght man. (V:43.) Moreover, there were no

problens wth Margarito Pal afox that woul d have caused himto nake a
change. (V:43-44, 48-49, 102, 105-106.)
Espi noza denied that he told Robert Garcia that Franquez

wanted a job as a night irrigator and did not speak to hi mabout the

40. Franquez testified that when he was on night irrié;]ati on
before the strike, the supervisors, Frank Castro, John Perez an

Dol ores Alvarez, all lived on the ranch but that this practice was not
ineffect after the strike. (111: 41-42.?. Espi noza testified that he
resides 34 mles fromthe ranch and never l[ived onit. (V:72-73.)

John Perez testified that he presently lives 49 mles fromthe ranch (as
of March of 1982) and that it was inportant to himthat the present
night irrigators, the Palafox brothers and Felipe Quintanilla, did not
neeﬂ to contact himduring their shifts, thereby enabling himto remin
at hone.
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request.ﬂj Nor did he talk to Fank Gastro. (V: 66, 83.)

At the time Franquez nade his request, only one night

irrigator was working at Lakeview, 42l Margarito Pal af ox. (Pal af ox

was al ready working there nights when Espinoza began his duties in
March of 1983.) Espinoza testified that he considered Pal af ox very
reliable, an irrigator who rarely asked for assistance and one who
knew the systems wel| because he had been there since the new drainage
systemstarted flowing. (V:46-47, 50-52.) Later on, Juan Chavez was
put in as a second night irrigator. Espinoza testified that he did so
because he relied on Gonzal ez's recomendation concerning Chavez's
past experience, conpetence, and dependability and became convinced t hat
he could do the job. (V:102.) Espinoza testified that Palafox and
Chavez were the only two night irrigators that ever worked for him
since he began his duties at Lakeview in Mrchof 1983. (V:66-69.)
(G.C. 21.)

41, Garcia contradicted this and acknow edged that Espi noza
had nmentioned to himthat Franquez had requested a night irrigator
position and that he (Espinoza) had sone doubts about his capabilities.
Garcia testified on direct examnation that Espi noza wanted hi s opi ni on
of Franquez's corrﬁet ence but that he told himthat he was not qualified
togiveit, and the decision was up to Espinoza. (M:69: 70.)

However, just a fewmnutes later, testifying under the General

Qounsel ' s cross-examnation, Garcia denied that his opi nion was
solicited at all and stated that Espi noza had nentioned Franquez' s
reguest as if inpassing only. (VI:73- 75.? Awveek earlier, Garcia

had testified that he and Espi noza had nutual |y agreed not to enpl oy
Franquez as a night irrigator because he was unfamliar wth the new
%ylst()amand was not qualified to work wthout supervision. (1: 64,
_ - 42, Espinoza testified that nornal lK there was only one
night irrigator assigned to Lakeview but at the peak of irrigation (by
the end of June) there were two. (V:46-47.) Hwever, thereis a slow
period for night irrigation, usually Septenber, when one irrigator
covers both ranches. V: 67-68.)
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H The Selection of Nght. Irrigators Follow ng the
Recal |

John Peraz testified that after the strike, in June of
1983, he was responsible for the hiring (and firing) of night
irrigators at the Santiaga Ranch. (1V: 108.) (Pete Espi noza was
responsi bl e at Lakeview ) Perez denied that he needed to discuss wth
hi gher ups or w th Espinoza whomto select for night work. He
specifically deni ed having any di scussions with Garcia on this subject
matter. (1V:176-179 .)

Perez testified that the criteria for the sel ection of night
irrigators was the same as in 1981, i .e., theirrigators woul d have to
be famliar wth the whol e ranch including the punps, return systens,
and underground |ines and woul d have to be able to know all the
connections fromthe fresh water to those underground lines. Irrigators
woul d al so have to have some nechani cal know edge. Furthernore, Perez
stressed the inportance of attendance and dependability. (1V:109.)

Though the job functions of the night irrigator in 1983 were
the sane as 1981, Garcia testified that Manuel Perez and Godi nes no
| onger net those job requirenents in 1983 because there had been so
nmany changes in the two years at Santiaga -- new |lines, punps,
under ground pi pes, reservoirs, the return system |and added, |and
taken back -~ that they no | onger knew the general system Though the

time it nowtook to | earn sone of these changes was not
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all that great,ﬂy t he consequence of the changes neant even nore

responsibility on the part of the night irrigator in the sense that he
now had to watch the water level in the reservoir and turn the punp on
when necessary (whereas before there was no punp) and he had to be
more conservative with water so as not to overburden the return system
for that area. |In addition, Perez testified that Respondent was into
t he busi est season of the year -- sumer irrigation when a |ot of
crops were growing -- which was not the time to be training personne
who had never participated in sunmer irrigation before. Overall,
considering all these factors, Perez testified that he did not feel
confortable in placing basically newcomers into a night slot where they
woul d be al one on the ranch and expected to know the |and and the
system Finally, there were no vacancies at that moment. (1V: 111-112,
120-121, 126-127, 88-101.) (Resp's 5and 6. )

. The Filling of Night Irrigation Vacancies after the
Recal |

John Perez testified that the first Santiaga vacancy
since the strike occurred in January of 1985, a pre-irrigation period,
when some extra hel p was needed at night. This vacancy was filled by
Felipe Quintanilla. Perez testified that Codines was unavail abl e
because he had quit in approxi mately Novenber of 1984, and Manuel Perez

was not given the work because he was no | onger

. 43. Perez testified that when the changes such as punps or

| ines were introduced at Santiaga, no specific instructions were given
tothe irrigators. They were just shown where the equi pnent was and
during the 2-3 days it took to install it, the irrigators would have
been in a position to | earn the operational features of it nmerely by
observing. (1V: 173, 155, 162-163.)
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qgualified, having nainly worked since his return fromthe strike not
at Santiaga but at Lakeview Thus, it was John Perez's belief that
Manuel Perez was no longer famliar wth the Santiaga Ranch.
Furthernore, John Perez testified that neither Minuel Perez nor

Godi nes had asked himfor a night irrigator position since that one
tine back in June of 1983.% (1v: 122-123.)

John Perez testified that during the 1985 pre-irrigation
season, the other night irrigators, in addition to Qiintanilla, were
Juan and Margarito Pal afox. (The two summer night irrigators from
1984. Juan Chavez and Jose Regal ado, had quit Respondent's enpl oy.
(M :144- 146.)

1. The Case of Felipe Quintanilla

Felipe Quintanilla has been enpl oyed by Respondent

since 1976. 45/ John Perez testified that around November or

Decenber of 1983 Quintanilla first requested night work and that he
(Perez) told himthat if a position came up, he would see if It could
be his. Perez testified that Quintanilla had become famliar with the
ground, the punps and the lines. He was first selected as a night
irrigator in July of 1984 (for 2 days) and again in January,

1985. As of the time of the hearing (March 21, 1985), he was still so
enpl oyed, though Perez testified he was soon to be laid off after the

concl usion of the pre-irrigation season. (IV:119-120, 144-145,

44. As earlier referred to, this is disputed by Mnuel
Perez who testified he asked John Perez for night work again in
March of 1984.

_ 45, Both Franquez and Manuel Perez testified that
Qintanilla was senior tothem (111:61-62, 104-105.)
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174.) (G.C. 21.) Qintanilla participated in the strike. 2

(1'V:132.) Franquez testified he served on the picket line with him
(111:61-62.)
2. The Case of Jose Regal ado

Jose Regal ado became a summer night irrigator in 1982
during the strike working the night shift fromJune 3 -August 8. He
wor ked at Santiaga the summer of 1984, as well, from June 25 - August 19.
(1V:107.) (G.C. 21.)

3. The Case of Juan Chavez

Juan Chavez worked as a summer and winter irrigator
in 1979, a sumer irrigator in 1980, 1982 and 1984. (G.C. 21.)
According to John Perez, he al so worked the summer of 1978. Chavez
quit Respondent in 1981 a few nonths before the strike to go to Mexico
and thus lost all seniority. He returned in March of 1982 and worked
nights during the strike. (1V:173-174.) (G.C. 21.) Frank Castro
testified that Chavez's departure in early 1981 allowed nore night
irrigation time for Manuel Perez and Godines. (V:4-5, 18-20.)

J.  Analysis and Concl usions of Law

What this case boils down to essentially is the
conpetition after the strike between pre-strike and repl acenent
irrigators for an extremely |imted nunber of night positions, just
three during the sunmer of 1983, four during the summer of 1984, and

two pre-irrigation slots in 1982-83 and 1983-84. As Ceneral Counse

_ ~46. The only striker ever offered a night position has been
Quintanilla. Jose Regal ado wal ked out in 1981 but returned in tine for
the summer irrigation. (IV:147.)
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points out in his Brief, no strike repl acenents were di scharged in
order to create openings for workers who had gone out on strike-And the
I ssue as to whether and when this strike becane an unfair | abor
practice strike is presently before the Board. (Gneral Gounsel's Post
Hearing Brief/ p. 7. ) Therefore, the issues herein wll be anal yzed
as if the strike renmained an economc one for its duration.

The Pal afox brothers were hired as repl acenent workers and
trained in night irrigation duties during the pre-irrigation season of
1981-82. Juan was assigned to Santiaga where he still works; Margarito
went to Lakevi ew where he still works. They becane the regul ar ni ght
irrigator for each ranch.

It cannot be said that any of the alleged di scri mnatees were
Respondent's "regular” night irrigators before the strike. (G. C.

21.) Yet, part of General Gounsel's case appears to rest upon t he
assunption that they were sonehowentitled to priority pl acenent as
night irrigators upon their request followng their return. But night
irrigation work had always been a natter left to the sol e discretion of
the irrigation supervisor. Thus, a renedy under the Act herein wll
lie only if the General (ounsel can prove a causal connection between
Respondent' s irrigation supervisors' decision not to assign Perez,

Godi nes and Franquez night work and the fact that they participated in
the strike. For reasons stated bel ow | do not believe General Gounsel
nade out a case of discrimnatory conduct as | cannot find the required
causal connection. Quite the contrary, | find that Respondent had
conpel | i ng busi ness reasons for refusing to assign night work to the

newy reinstated irrigators.
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In the first place, | find that night irrigation work
entails greater skill and experience than day work, particularly
during the summer season when the crops are in the ground.

Second, | am persuaded that the new drai nage system at
Lakevi ew at a consi derabl e cost to Respondent brought with it changes
inthe work duties of the night irrigator. Franquez tended to
exaggerate the lack of inpact of any of the changes on his job while
Espi noza exaggerated the anount of tine it would take to | earn the new
system As is often the case, the truth lies sonewhere in the mddle.
But | especially credit the testinmony Fred Andrews on this subject who
was articul ate, know edgeabl e, and straightforward. It seens entirely
reasonabl e that given the introduction of the new | eaching systemwth
its attendant high cost and increased risk of damage if not nonitored
correctly, Respondent's managenent woul d want to rely on what it
considered to be its nost experienced and conpetent irrigators. This
woul d not have included Franquez who had very |imted experience but
woul d have incl uded Margarito Pal of ox and Juan Chavez.

This is not to say that a great nunber of people nay not have
been capabl e of understanding the new systemin tinme, as Andrews
honestly admtted, only that he didn't want to train themon this
systemas summer, the busiest season, approached. This was not a
stragemdesi gned to exclude the returning strikers fromjob
opportunities but rather a perfectly justifiable business decision
not i vated by econom c concer ns.

Li kew se, John Perez testified credi bly about the changes at

Santiaga that were nmade in the two years the workers were on



strike. Though it mght not take that nuch tine to | earn the system
as John Perez openly acknow edged, Manuel Perez and Godines coul dn't do
it inmedi ately. Mreover, the night irrigators had nore
responsi bil ity under the new system

In short, | find that John Perez and Espi noza were entitled
to look upon the returning strikers, who had done none or very little
sunmer irrigation in the past, as unqualified to begi n work
inmediately as night irrigators. Though they had done pre-irrigation
before and though they nany have even becone aware of sone of the
changes after they started back to work during the days, they still
were not that famliar wth the ranches as a whol e.

Wien Manuel Perez returned fromthe strike, he asked John
Perez for a summer night irrigator position but was told that the job
was filled. This appears to have- been true in that there were only
three night irrigators in all of 1983 for both ranches and two of them
-- the Pal afox brothers -- were working at the tine. The third, Juan
Mendoza, was given the job about a week later (G. C. 13 and 21), but
there i s no evidence of when such a coomtnent was nade to him Al
three had al so worked the precedi ng summer; Manuel Perez never had.
These sane three irrigators served throughout the 1983 summer and did
the 1983-84 pre-irrigation. For sone unexpl ai ned reason, Perez never
even asked for pre-irrigation work in 1983-84, or 1984-85, a job he had
done in the past in 1979-80 and 1980-81. Wen he did agai n request
night work, in March of 1984
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47/

fromJohn Perez,— even though he had not been working that nuch at

the Santiaga Ranch, the Pal afox brothers were the only night irrigators
at that tine. Mnuel Perez apparently did not apply at Lakevi ew even
though he was nore famliar wthit.

Martin Godines' case is a little different in that he had
apparently actually been hired for summer irrigation at Lakeviewin
1981, worked a part of the summer, and nore than |ikely woul d have
worked the entire summer but for the strike which he joined. Still, as
has been just shown was the case with Manuel Perez, there were no
vacanci es when he applied in 1983 either. There is no evidence that
Godi nes appl i ed agai n.

There was no question about Perez's and Godines ability.

Thei r supervisor, John Perez, nmade it clear that each was dependabl e
and conpetent, only that they needed nore experience. And John Perez
also admtted that the basic nature of night irrigation work had not
changed since the strike, only that there was nore of it and there was
a need for anewirrigator to acquaint hinself wth the changes. Thus
the fundanental question really cones down to whet her Respondent had a
busi ness justification for hiring Juan Mendoza for the sumrer of 1983
and Jose Regal ado for the summer of 1984. Mendoza was chosen in 1983
because he had al so worked the summer of 1982 during the strike and had
the requi site experi ence and know edge of the land that Perez and

Gdines lacked. | find this to

47. | credit Manuel Perez and Fernando ranquez that such a
request was nade at that tinme. John Perez's denial is not credited in
this case though generally, | found himto be a reliabl e wtness who
testified honestly and wthout nalice. He displayed a sense of fair
play. | also found hi mvery know edgeabl e about his work. This nmay
just be a case of faulty nenory.
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be a convi nci ng argunent .

But as to 1984, the General (ounsel argues that Jose Regal ado
nmanaged to obtain a night irrigator slot the summer of 1984 despite the
fact that he hadn't worked as an irrigator since 1982. But again,

Regal ado had surmmer irrigation experience, and John Perez was justified
ingiving the one slot to him For nme to conclude that Perez and

Godi nes were denied the position sol ely because they participated in
the strike would anount to specul ation, particularly in viewof their
Lhi on activities which are hard to differentiate fromthose of the

ot her strikers.

The fact is that when a vacancy did occur in January of

1985, John Perez filled it wth a striker, Felipe Qi ntanilla %
Godi nes had quit in Novenber of 1984 and Manuel Perez had been
wor ki ng at Lakevi ew and was no longer conpletely famliar with

Sant i aga.

Franquez has perhaps the weakest case. The only night shift
duties he ever perforned were for a 3 week period prior to the strike,

nainly at Lakeview, and even that was as a repl acenent for

48. Quintanilla has been a Union supporter for sone tine. In
Sam Andrews' Sons (1979) 5 ALRB No. 68, the ALJ concl uded t hat
Quintani |l a had been di scharged and refused rehire in violation of
sections 1153(c) and (a) of the Act. The Board reversed, finding the
General Counsel failed to prove Respondent's conduct was based on Uhi on
nenbership or activity as opposed to insubordination towards John
Perez. However, the Board noted that Quintanilla had testified that he
(1) openly advocated the UFW ( 2) wore a Lhion button prior to the
election; (3) spoke to co-workers in the presence of supervisors,
including Perez; and (4) engaged in conversations wth Perez in which
he declared his Union support. The General Counsel's argunent that the
hiring of striker Quintanilla rather than show ng a | ack of ani nus
denonstrates the | engths Respondent wll go to punish strikers who file
charges against it seens a little farfetched.
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Manuel Perez who had asked to be relieved. At the time he first
applied for Lakeview night work from Espinoza, Cctober of 1983, a
particularly slow period, only Juan Pal af ox was enpl oyed as a ni ght
irrigator, working at both ranches. During the 1983-84 pre-irrigation
W nter, Respondent only used, as has been pointed out, Margarito
Pal af ox at Lakeview and Juan Pal af ox at Santiaga. The next tine
Franquez applied for work was in March of 1984 when he asked John
Perez. At that tine only the Pal afox brothers were working nights.
Thereafter, in June of 1984, Franquez asked Espinoza for night work.
Juan Chavez was selected instead and conmenced work on June 14. The
CGeneral Counsel argues that in 1984 Chavez had no nore experience with
the changes at Lakeview than Franquez and was hired only because he was
a strike breaker. But Chavez had worked Lakeview during the summer of
1982 up to August 497 22, was recommended by Espinoza's assi stant
Gbnzalezﬂyupon whom Espi noza, being new as an irrigation supervisor
quite naturally relied, and Espinoza | acked confidence in Franquez's
dependabi l ity and experience. Thus, discrimnation was not shown. In
Franquez we have an irrigator that had worked at night about three
weeks in his career. He applied for night irrigation in March of 1984
with John Perez, but Perez knew little about him having never
supervised him He asked Espinoza for the work that June, though he had
never done summer irrigation before. Espinoza knew himfrom pre-
Respondent days not as a night man but as a |ine nover who regularly

asked him

49. (Gonzalez was not called as a witness. | credit
Espi noza's testinony, in this instance, that Gonzal ez's opini on was
sought. There is no evidence that his recommendati on of Juan Chavez
was notivated by anti-union notivation.
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for nore |ine noving work whil e enpl oyed by Respondent during the
daytime. Therefore, it was not surprising that Espinoza m ght not
have expected such a request from Franquez and naybe even t hought he
was not really serious, though he did follow through by asking others
about his ability. In any event, the real reason Espinoza didn't hire
Franquez for summer irrigation was that being a newirrigation

supervi sor and after seeking advice fromhis assistant, (onzal ez, he
felt nore secure in sticking with those night irrigators that had

previ ous experience in the sumrer at Lakeview Mreover, he was | ooki ng
for dependability so he wouldn't have to drive out to the ranch in the
maddl e of the night, and he was | ess than satisfied wth Franquez's
attendance record, particularly on Sundays. 50/

Finally, the case for discrimnation agai nst Franquez for his
UFWactivities is weakened by the |ack of support he hinsel f showed
for the strike when, returning froma | eave of absence in August of
1981, he crossed the picket line and returned to work as a day
irrigator. The only reason he joined the strike was that he failed to
recei ve guarantees fromRobert Garcia that he would not be fired shoul d
the strike end and the strikers return to work. Qoviously, Respondent

was aware of his willingness to work during the strike.

Qverall, | do not find that Franquez was di scrimnated

_ 50. This evidence is undisputed. Franquez did not rebut the
evi dence concerning his |ack of attendance.
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agai nst because of his Union activiti es. 2V

| recommend that the all egation concerni ng Respondent's
denying night irrigation work to the alleged di scri mnatees because of

their Union activities be di smssed.

e T e T T T

51. This is not to say that | found Espinoza to be a
particularly credible witness. He was | ess than honest in describing
whet her he specifically nentioned Franquez to Gonzal ez when he was
trying to figure out whomto hire for the 1984 summer irrigation
season. He was less than honest in saying that if Gonzal ez had brought
up Franquez's nane, he woul d have tried to get himthe night work when
he also testified that he couldn't rely on Franquez because of his
attendance record. He was |ess than honest about whet her Juan Chavez
contacted himin 1984 before or after Franquez did. He was | ess than
honest about whet her he spoke to Garcia regardi ng Franquez's request
for anight irrigator slot. (So was Garcia, and this has al so
contributed to ny opinion of his credibility, supra.) But
neverthel ess, there are so many other factors mlitati ng agai nst
discrimnation here -- Franquez's |lack of night irrigation experience,
Chavez' s previous night experience, the installation of the new system
at Lakeview, Franquez's dependability problem Franquez's mninal UFW
activity which was actually less than nmany others, the |imted nunber
of vacanci es avail able (Espinoza only had two irrigators at Lakeview,
Margarito Pal af ox and Juan Chavez)-- that | cannot make the necessary
| i nkage between the protected activity and Respondent's failure to
give night irrigation duty to Franquez.
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Vil. REMEDY

Havi ng found that Respondent violated section 1153( a) and

(c) of the Act by refusing to rehire Juan Beltran and Demetrio
Vasquez, | shall recommend that it cease and desist therefromand take
affirmative action designed to effectuate the policies of the Act .22

| recommend the dismssal of those portions of the
Gonpl i ant i n whi ch the Respondent has been found not to have
viol ated the Act.

Uoon the basis of the entire record, the findings of fact,
and the concl usi ons of law and pursuant to section 1160. 3 of the Act,
| hereby issue the fol | ow ng reconmended:

CROER

Pursuant to Labor Code section 1160. 3, Respondent Sam
Andrews' Sons, its officers, agents, |abor contractors, successors and
assigns, shall:

1. Cease and desist from

(a) Refusing to hire or rehire, or otherw se
discrimnating against, any agricultural enployee in regard to hire or
tenure of enployment or any termor condition of enploynent because he
or she has engaged in any union activity or other concerted activity

protected by section 1152 of the Agricultural

52. Respondent argues that the ALRB may not reinstate or
pay backpay to Vasquez on the %Lound that he may not be lawfully
Eresent inthis country, citing Sure-Tan, Inc. v. N. L. R. B. (1984) 81
L. Ed.2d 732. (Resp's Post Hearing Brief, p. 6, ft. 5.) This issue
IS better left to the conpliance stage of this proceeding where
Respondent may present whatever evidence it has that bears on this
kﬁ%ﬂehb Sgg Caanano Brothers, Inc. d/b/a Ethnic Produce (1985) 275
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Labor Relations Act (Act).
2. Take the follow ng affirmative actions which are deened

necessary to effectuate the policies of the Act:

(a) Inmrediately offer to Juan Beltran and Denetrio
Vasquez full reinstatement to their fornmer jobs or equivalent
enmpl oynent, without prejudice to their seniority or other rights or
privil eges.

(b) Mke whole Juan Beltran and Denetrio Vasquez for
any |loss of pay and any ot her econom c | osses they have suffered as a
result of the refusal to rehire them reinbursenent to be nade
according to established Board precedents, plus interest thereon in
accordance with out Decision and Order in Lu-Ette Farns, Inc. (1982) 8
ALRB No. 55.

(c) Preserve and, upon request, nmake available to this
Board and its agents, for exam nation and copying, all payrol
records, Social Security payment records, time cards, personnel records
and reports, and all other records relevant and necessary to a
determ nation, by the Regional Director, of the backpay period and the
amount of backpay due under the terns of this Oder-.

(d) Signthe Notice to Agricultural Enployees attached
hereto and, after its translation by a Board agent into appropriate
| anguages, reproduce sufficient copies in each | anguage for the
purposes set forth hereinafter.

(e) Ml copies of the attached Notice, in all
appropriate |anguages, within 30 days after the date of issuance of
this Order, to all enployees enpl oyed by Respondent at any time during
the period fromJune 30, 1983 until the date on which the
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said Notice is nail ed.

(f) Provide a copy of the attached Notice in the
appropriate | anguage, to each enpl oyee hired within the 12 nonth
period follow ng the date of this Qder.

(g) Post copies of the attached Notice, in all
appropri ate | anguages, for 60 days in conspi cuous places on its
premses, the tinme(s) and pl ace(s) of posting to be determned by the
Regional Director, and exercise due care to replace any copy or copies
of the Notice which nmay be altered, defaced, covered or renoved.

(h) Avrange for a representati ve of Respondent or a
Board agent to distribute and read the attached Notice, in all
appropriate | anguages, to its enpl oyees on conpany tine and property at
tine(s) and pl ace(s) to be determned by the Regional Director.

Fol low ng the reading, the Board agent shall be gi ven the opportunity,
out si de the presence of supervi sors and managenent, to answer any
guestions the enpl oyees may have concerning the Notice of enpl oyees'
rights under the Act. The Regional Drector shall determne a
reasonabl e rate of conpensation to be paid by Respondent to all
nonhourly wage enpl oyees in order to conpensate themfor tinme |ost at
this reading and during the question-and-answer peri od.

(1) MNotify the Regional Drector in witing, wthin 30
days after the issuance of this Oder, of the steps Respondent has
taken to conply therew th and continue to report periodically

thereafter, at the Regional Drector's request, until full
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conpl i ance i s achi eved.

Dated: June 27, 1985

iy )AL

MARMI N J. BRENNER
Adm ni strati ve Law Judge
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NOTI CE TO AGRI CULTURAL EMPLOYEES

After investigating charges that were filed in the Del ano Regi onal
Gfice of the Agricultural Labor Relations Board (ALRB or Board) by the
Lhited FarmVWrkers of Arerica, AFL-Q O (UFW, the certified bargai ning
representative of our enpl oyees, the General Counsel of the ALRB issued
a conplaint which alleged that we, SamAndrews' Sons, had viol ated the
law. After a hearing at which all parties had an opportunity to
present evidence, the Board found that we had violated the | aw by
refusing to rehire Juan Beltran and Denetrio Vasquez.

The Board has told us to post and publish this Notice. V¢ w il do what
the Board has ordered us to do.

V¢ also want to tell you that the Agricultural Labor Relations Act is
alawthat gives you and all other farmworkers in California these
rights:

1. To organi ze your sel ves;

2. To form join, or hel p unions;

3. To vote in a secret ballot election to deci de whether you want a
uni on to represent you;

4. To bargain wth your enpl oyer about your wages and wor ki ng
conditions through a union chosen by a najority of the enpl oyees
and certified by the Board;

5. To act together wth other workers to hel p and protect one
anot her; and

6. To decide not to do. any of these things.

Because it is true and you have these rights, we promse that:

VE WLL offer Juan Beltran and Denetrio Vasquez their jobs back
w thout [oss of seniority and pay them any noney they |ost plus
i nterest because of our refusal to rehire them

SAM ANDREWS'  SONS

By:
(Representati ve) (TTLTE)

If you have a question about your rights as farmworkers or about this
Notice, you nay contact any office of the Agricultural Labor Rel ations
Board. (ne office is located at 627 Main Street, Delano, Galifornia
93215. The tel ephone nunber is (805) 725-5770.

This is an official Notice of the Agricultural Labor Rel ations
Board, an agency of the State of California.

DO NOT' REMOVE OR MJTI LATE.
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